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A.) Introduction

What is a Constitution?

Constitutional law expresses conceptions about social organization that affects all aspects of our lives and, in particular, our lives as members of a political society.”

Relationships addressed by the Constitution

· Relationship between the Individual and the State

· The relationship between The different levels of government

· The relationship between the state and aboriginal peoples

The Elements of the Canadian Constitution

· Parliamentary Democracy: Ensures that our general laws are made by an elected legislature

· Federalism: The division of powers between the federal government (who cover matters of national concern) and the provincial legislatures (who govern with regards to matters of local concern)

· Individual and group rights: Claims that citizens, as individuals, have against the state

· Aboriginal rights: Rights recognized by the constitution as belonging to aboriginal peoples as the first peoples of Canada

· Rule of Law: Expectation that governments will exercise power according to law and not in an arbitrary manner

The Sources of the Canadian Constitution

· Written Documents (Statutes): Imperial Statutes such as the BNA Act 1867 or the Canada Act 1982; the 8 statutes entrenched in the constitution creating the provinces, etc.

· Case or Common Law: Ex: Person’s Case
· Conventions: Unwritten traditions and habits that are not legally enforceable, but are politically powerful.

· Unwritten Principles: Legally enforceable but so important that they are not explicitly written in the constitution (ex- Democracy)
Constitutional Change

· Rules for constitutional change are found in part V of the Constitution Act, 1982

· Formal change requires the approval of the federal parliament and at least two-thirds of the provincial legislatures representing at least 50 percent of the population.

· Other forms of change can evolve through judicial interpretation, the use of spending powers, etc.
The Nature of Constitutional Law

Reference Re: Secession of Quebec
· FACTS: In the patriation of the constitution, Quebec was left out, and as a result attempted to secede multiple times, provoking the federal government to direct a reference to the SCC.
· ISSUES:

· Does the Constitution of Canada allow Quebec to unilaterally secede from Canada? NO
· Does international law give Quebec the right to secede unilaterally? NO

· Would international law or the Canadian constitution take precedence in the case of conflict? NO NEED

· RATIO: There are unwritten principles in the constitution that inform this decision. Particularly, Federalism, Democracy, the rule of law, and respect for minorities. As unilateral secession violates these principles, it cannot be allowed.

· UNRESOLVED ISSUES: No amending formula, no specifics about what would constitute a clear question; No information regarding parameters of the negotiation of secession, and explanation of the rights of minority groups in the area that wishes to secede.

BC v. Imperial Tobacco
· FACTS: BC passed an act that allowed them to collect damages from Tobacco companies for healthcare costs, which the Tobacco companies contested for being unconstitutional.

· ISSUE: Is the Tobacco Damages and Health Care Costs Recovery Act constitutionally invalid for offending the rule of law? NO

· RATIO: The rule of law comprises three elements: a recognition that the law is supreme over both governments and the people; the creation of an order of positive law; and that the relationship between the state and the individual must be structured through law. Only if a law violates these principles can it be invalidated on these grounds. A broader interpretation would violate the 4 principles of the constitution.
Judicial Review and Constitutional Interpretation
Judicial Review and the Legitimacy Issue

Judicial Review: General

· The power of the courts to determine, when they are properly asked to do so, to determine whether or not a government body, actor, or act is in accordance with the full scope of the constitution.

Issues surrounding the Legitimacy of the Judicial Review Function

· Judges are appointed by politicians

· Length of term denies accountability

· Judges are unrepresentative of the general population

· The judges’ word is the last word

J. Smith: The Origins of Judicial Review in Canada

· Centralist vision of Judicial Review: Because judicial review could detract from the authority of the federal government, it was faced with trepidation
· Decentralist vision of Judicial Review: While the idea of a neutral third party to do judicial review is applaudible, there was still concern that the party was appointed by the federal government.
C.) Interpreting the Division of Powers

Values Informing the Interpretation of the Division of Powers

Forms of Argumentation (Elliot)
· Historical
· Textual

· Doctrinal

· Prudential

· Ethical

· Structural

Overlapping Spheres of Regulation:
· Federal spending power
· Social programs and policy

· Economic development

· Transportation

· Education

· Environment

· Consumer Protection

Doctrines of Argument:
Originalism 

· “The idea is that judges should stick to the “original meaning” of the terms of a constitution, because that is all that was ratified by the people who are governed by it. The text is the sole source of the legitimacy for their judicial decisions. If the text is out of step with society and needs to be updated, it should be done by the people not by the judges.” (Binnie J.)

· A frozen rights theory misconceives the nature of our Constitution, government institutions, and history;

· This theory ignores the lessons of some of the “less glorious episodes” in Canada’s constitutional history [eg. the Persons’ Reference];

· The argument is really about judicial legitimacy, and judges derive their legitimacy from the Constitution, not the ‘ballot box’; and,

Living Tree
· “The British North America Act planted in Canada a living tree capable of growth and expansion within its natural limits.” (JCPC RE: Persons) … 

· The Supreme Court has repeatedly asserted that the language of the constitution is not to be frozen in the sense in which it would have been understood in 1867.  Rather, the constitution is to be regarded as ‘a living tree capable of growth and expansion within its natural limits’.” (Ontario Hydro v. Ontario (Labour Relations Board), [1993] 3 SCR 327)
· The ‘living tree’ approach has facilitated a balance of power between federal and provincial governments, and the adjudication of constitutional rights under the Charter.

Reference Re: Persons
· FACTS: Women in Canada received right to vote in 1918. Women could be elected to the House of Commons in 1919. Women sought the ability to be appointed to the Senate
· ISSUES:

· Does the term “qualified persons” under the BNA Act 1867 include women, so that women are eligible for appointment to the Senate?

· RATIO: SCC answers NO, the the decision is reversed in 1929 by the Judicial Committee of the Privy Council. JCPC: “Customs are apt to develop into traditions which are stronger than law and remain unchallenged long after the reason for them has disappeared.” 
B. Ryder: The Demise and Rise of the Classical Paradigm in Canadian Federalism

· The modern paradigm has replaced the classical paradigm as the dominant approach to the judicial interpretation of the division of powers, although both paradigms have been used by the courts at all stages of our constitutional history.

· Classical paradigm: No room for overlap or interplay between federal and provincial heads of power (water-tight compartments); Legislative spill-over must be contained by either ruling laws ultra vires or mutual modification; Associated with the PC, has a deregulatory bias that is used to protect market freedom.

· Modern Paradigm: More tolerant of overlap, the course of judicial restraint, associated with post-WWII SCC decisions, used with regards to protecting the moral order.
Interpreting the Division of Powers:
Validity: Arguments about whether the legislation in question is properly within the level of government’s jurisdiction/scope of powers as defined under ss.91 and 92.
· Pith and substance

· Double aspect (McCutcheon)
· Ancillary powers

Applicability: the legislation touches on a “core” matter in an area of exclusive jurisdiction of the other level of government.
· Interjurisdictional immunity

Operability: provincial legislation conflicts with federal legislation.

· Federal paramountcy

Validity: Pith & Substance
“A law’s matter is its leading feature or true character, often described as its pith and substances.” (CCL p.209)

TEST
· Identify the Matter of the legislation. Look for the purpose and effects of the legislation. What problem does it address?
· Purpose and effect (Morgentaler)
· Actual legislation

· Background and circumstances
· Practical effect

· Extrinsic evidence
· Hansard

· Legislative context & history

· Evidence of the real mischief being targeted
· Determine the scope of the claimed jurisdiction and its stated objectives? (Reference re: Employment Insurance Act)
· Framer’s intent
· Living tree approach

· How do the means relate – do they logically serve to advance the objectives?

· In concert what do the pieces of evidence seem to suggest about the law’s main features?

· MSA’s stated objectives are incidental to its P&S, prohibition of abortions outside hospitals is criminal in nature.

· Can interpret generously, but cannot change nature/encroach on other level of government’s powers

· Is the legislation ultravires or intravires? Classify to a head of power!
Presumption of Constitutionality

· So long as legislation logically or rationally fits within the relevant head of power, courts will endeavour to uphold a classification of legislation and its constitutionality.

· Consistent with classical paradigm

W. R. Lederman: Classification of Laws and the British North America Act (p. 208-213)

· S. 91 & 92:
· The heads of powers set out are in no logical sense mutually exclusive

· The subject-matter of the law, as evidenced by its intention, effects, and consequences, will allow you to determine whose jurisdiction the law will fall under.

· Classifying Laws

· Doctrine of Colourability: Legislation that mean something more than or different from what its words seem to say at first glance, and thus seem to fall under one head of power, but rightly fall under another.

· When determining the effects of a law, it is the most logically crucial effect that must be used to classify jurisdiction.

R. v. Morgentaler: S.C.C. [1993]; Sopinka J. (p.213-224)
· FACTS: Morgentaler challenged the constitutionality of a Nova Scotia law (“March Regulations 1989”, Medical Services Act, and Medical Services Designation Regulation) prohibiting the performance of abortions outside of a hospital on the grounds that it was ultra vires.

· ISSUE: Is the Nova Scotia Medical Services Act and the regulation made under the act ultra vires the province of Nova Scotia on the grounds that they are in pith and substance criminal law? YES

· ARGUMENTS: 

· Nova Scotia argues that the regulation was a valid exercise of its power to regulate hospitals, health, and the medical profession as well as property and civil rights and local private matters.

· Morgentaler argues that the regulation is in pith and substance related to criminal law.

· RATIO: 
· The province is limited to legislating with regards to the heads of power outlined in s.92.

· Legislative purpose questionable and duplicates criminal code provisions
· Background and context:

· Opposition to free standing abortion clinic

· No evidence of stated (valid) provincial concerns (privatization, quality of medical service)
· Example of a colourable law: The court determined that the legislation on its face addresses matters that are within its jurisdiction, but are in pith and substance directed at matters outside its jurisdiction
· “The Act and the regulations were inconsistent with the Constitution of Canada and consequently of no force or effect, on the grounds… that they are an unlawful encroachment on the federal Parliament’s exclusive criminal law jurisdiction.” (CCL p.208)
AG Canada v. AG Ontario (the Employment and Social Insurance Act): P.C. [1937]; Lord Atkin

· FACTS: The federal government tried to enact Employment Insurance legislation, which the provinces challenged for being ultra vires

· ISSUE: Is the federal legislation ultra vires? YES

· RATIO: While the federal government is entitled in S.91 to tax as it sees fit, legislation that commits spending of that fund in an area that encroaches upon those heads of power outlined in s. 92 will still be ultra vires. (example of classical paradigm)

Reference Re: Employment Insurance Act: 

· FACTS: Quebec sought a declaration that the provision of parental benefits was ultra vires the federal government’s jurisdiction

· ISSUE: Is the provision of parental benefits outside the jurisdiction of the federal government’s jurisdiction over provision of employment insurance? NO

· RATIO: The constitution is a living tree, and we must allow for change in jurisdiction and overlapping jurisdiction (example of modern paradigm)
· Pith and substance: maternity / parental leave provisions = mechanism for income replacement during work interruption. CONSISTENT with federal jurisdiction over unemployment insurance

· “If an issue comes before a court, the court must refer to the framers’ description of the power in order to identify its essential components, and must be guided by the way in which courts have interpreted the power in the past. In this area, the meaning of the words used may be adapted to modern-day realities, in a manner consistent with the separation of powers [.]” (para 10).

Citizens Insurance Company v. Parsons: P.C. (1880); Sir Montague Smith. (p.90-97)
· FACTS: Citizens Insurance, a federally incorporated company, did not comply with provincial legislation to print variations in the provincial standard in conspicuous type, which resulted in Parson’s failing to disclose information, which in turn made his insurance claim invalid.
· ARGUMENTS:

· Insurance Company: As a federally regulated company, they should only be regulated by trade and commerce legislation, a federal head of power

· Parsons: Legislation falls within “Property & Civil Rights,” a provincial head of power

· ISSUE: Was the provincial legislation ultra vires, making Parson’s failed claim illegitimate? NO
· REASONS: The matter of the law, regulation of contracts within the province, fits within the head of power “property and civil rights,” which means that the head of power “trade and commerce” encompasses interprovincial trade and cannot encompass contracts within the province. The legislation is therefore intra vires
· RATIO: There can be no overlap between areas of jurisdiction, meaning that heads of power must be mutually modified to prevent overlap (classical paradigm).

Canadian Western Bank v. Alberta (Part 1): S.C.C. (2007); Binnie & Lebel JJ.
· RATIO: To determine pith and substance, the courts must examine the purpose of the legislative body and the effect of the law by examining both intrinsic and extrinsic evidence.
· RATIO: Legislation that in pith and substance falls within the jurisdiction of the legislature that enacted it may have tolerable incidental effects on the other level’s jurisdiction without necessarily being unconstitutional. These are “proper and to be expected.” (consistent with Modern Paradigm)
Validity: Double Aspect Doctrine
Replaces earlier classical theory of constitutional interpretation requiring ‘watertight’ compartments
W.R. Lederman: Classification of Laws and the British North America Act

· Manners of dealing with overlapping jurisdiction:

1. Mutual Modification (see Parsons): Literal words interpreted more narrowly in relation to each other in order to reduce overlap
2. Declaring them Incidental Effects (See Canadian Western Bank)

3. Declaring a Double Aspect Area (leading to application of Paramountcy if this results in conflicting legislation

· Double Aspect Doctrine: “When a court considers that the federal and provincial features of the challenged rule are of (1) roughly equivalent importance, the decision is made that either the federal or provincial legislature could enact the rule. (2) Both schemes/provisions may stand where there is not a sharp contrast or conflict in operation.

Multiple Access Ltd. v. McCutcheon: S.C.C. [1982]; Dickson J.
· FACTS: Multiple Access was charged with insider trading under provincial legislation (Ontario Securities Act), which they argued was invalid because it could not apply to trading by federally incorporated companies. The Federal Canada Corporations Act contained an almost identical provision, applicable to corporations incorporated under federal law.
· ISSUE: Is the provincial legislation valid? YES

· RATIO: Conflicting pieces of legislation may both be intra vires if they fall within a double aspect area.
· Securities regulation falls under both federal and provincial head of power. “Double character”
· “The provisions deal with obligations attached to the ownership of shares in a federal company, which extend to shareholders, officers and employees of such companies, a subject matter that is not within the exclusive jurisdiction of provincial legislatures. […] Their enactment by Parliament is in the discharge of its company law power.” (CCL, p231)
· Double aspect VALIDATES both sets of legislative provisions when contrast between the relative importance of the two is not so sharp. They are equal in importance in this case.
Validity: Necessarily Incidental/Ancillary Effects Doctrine

General:

· A provision within a legislation that is intra vires as a whole, which in isolation appears to be ultra vires, may be held to be constitutionally valid because of its integration into the valid legislative scheme.

TEST (GM Canada):
1. Identify the degree to which the impugned provision intrudes into the other level of government’s jurisdiction (Does it in fact intrude into the other jurisdiction?)
2. Ascertain the existence of valid legislation
--If yes--
3. Determine whether the impugned provision can be constitutionally justified by reason of its connection with valid legislation.
· If an intrusion is integral to functional the bill and its objectives, a high degree of intrusion may be permissible. 
· If a provision is merely tacked on to a bill and doesn’t seem to advance its objectives, intrusion in more than a marginal way into the nonenacting legislature’s jurisdiction may require it to be knocked down 
· If a minor encroachment, only need to prove provision is functionally related­ a rational connection b/w provision and Acts purposes and objectives. 
GM Canada Ltd. v. City National Leasing: S.C.C. [1989], Dickson CJC.
· FACTS: CNL brought a civil action against GM under S.33.1 of the federal Combines Investigation Act (trade and commerce), which GM argued was unconstitutional because the bringing of civil causes of action was a matter of provincial jurisdiction under property and civil rights.
· ISSUE: Can s.33.1 be tolerated despite intruding into provincial jurisdiction? YES
· RATIO: Because it is inevitable that there may be some legislative overlap (modern paradigm), legislation may have ancillary effects on insubstantial portions of the other government’s jurisdiction
· RATIO: When a provision that, in isolation, appears ultra vires is determined to be well-integrated into a piece of intra vires legislation, it’s intrusion into the jurisdiction of the other level of government may be tolerated. 
Quebec v. Lacombe : S.C.C. [2010]
· FACTS: Quebec passes by­law including provision restricting the building of aerodromes in a particular area. P&S of provision was to regulate aeronautics.
· ISSUE: 

· RATIO: 
· Ban on aerodromes infringes clear federal power, and doesn’t seem connected to interests of land zoning­it’s just a ban on aerodromes without reference to land­use. Struck down. 
·  “Recognizing that a degree of jurisdictional overlap is inevitable in our constitutional order, the law accepts the validity of measures that lie outside a legislature’s competence, if these measures constitute an integral part of a legislative scheme that comes within provincial jurisdiction.” (para 32)
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Applicability: The Interjurisdictional Immunity Doctrine

General
FLAG FOR IJI: If you say "Most of the time the provisions do not infringe except in these 5% scenarios…"
TEST: (Canada Western Bank)

· Does the provincial law trench on the protected “core” of a federal competence? 
· Is the provincial law’s effect on the exercise of the protected federal power sufficiently serious to invoke the doctrine of interjurisdictional immunity?

· Valid, generally worded legislation enacted by one order of government cannot constitutionally be applied in contexts that can be said to fall within a core area of the other order of government’s legislative jurisdiction

· Valid: The legislation must pass the pith/substance analysis

· Generally worded: The legislation cannot single out something in the other level of government’s jurisdiction

· Core Area: Basic, minimum and unassailable core of the matters. Only a limited number of the heads of power are protected By IJI: Indians and lands reserved for Indians, federally incorporated companies, the federal election process, and a few others)
· A departure from the tendency to favour overlapping jurisdiction 
· Emphasizes exclusivity of jurisdiction / watertight compartments

· Does not render the law invalid

· Laws are simply inapplicable to the extent that they apply to that core (read down)
· Only applies if the impugned law impairs the exercise of the other level of government’s core competence
· Should generally be reserved for use in areas with precedent (Canada Western Bank/PHS)
Federally Incorporated companies v. undertakings

· Federally incorporated companies are those incorporated under a federal law, by virtue of S. 91, CA 1867

· Federally regulated undertakings are undertakings exempt from provincial jurisdiction by virtue of s. 92(10)(a-c) and stated to be part of federal exclusive jurisdiction by s.91(29)
· Federal elections

· Telecommunications

· Interprovincial railways

· Postal service

· Banking

· Aeronautics

· Navigation and shipping

· Military

· Aboriginal people and lands

· RCMP

· Federal Parks

McKay v. The Queen: S.C.C. [1965]; Cartwright J.
· FACTS: McKay challenged the validity of a municipal bylaw banning he display of any signs on ones property after he was charged for displaying a federal election sign.
· ISSUE: Is the municipal legislation ultra vires for intruding into federal jurisdiction to govern re: Federal Elections. YES

· RATIO: A provincial/municipal government cannot do indirectly what it cannot do directly, and cannot by using general words effect a result which would be beyond its powers if brought abut by precise words.
Commission de la Sante de la Securite du travail v. Bell Canada (Bell #2): S.C.C. [1988]; Beetz J.
· FACTS: Bell, a federally regulated undertaking with offices in Quebec, challenged a Quebec law giving the right of reassignment to pregnant mothers who worked near old monitors.

· ISSUE: Is a federally regulated undertaking subject to provincial labour regulations? NO

· RATIO: Provincial legislation that affects a vital or essential part, without necessarily sterilizing or impairing, a federally regulated undertaking, will result in the protection of the undertaking via interjurisdictional immunity.

Quebec (AG) v. Canadian Owners and Pilots Association (COPA)
· FACTS: Airstrip constructed on preserved agricultural land. Federal Aeronautics Act does not require prior permission to construct an airfield. Provincial agricultural legislation prohibits using designated land for other purposes without prior permission.
· ISSUE: 
· Does the provincial law trench on the protected “core” of a federal competence? 
· Is the provincial law’s effect on the exercise of the protected federal power sufficiently serious to invoke the doctrine of interjurisdictional immunity?

· RATIO:  Following Canadian Western Bank, the prevailing view is that the application of interjurisdictional immunity is generally limited to the cores of every legislative head of power already identified in the jurisprudence.  Impairment suggests an impact that not only affects the core federal power, but does so in a way that seriously or significantly trammels the federal power. (para 45)
Canadian Western Bank v. Alberta (part 2); S.C.C. (2007); Binnie & LeBell JJ
· FACTS: The province of Alberta enacted legislation regulating the provision of insurance that the banks felt they should not be subjected to due to their status as a federally regulated undertaking.
· ISSUE: Should the Alberta laws apply to the banks? YES

· RATIO: Only those laws that sterilize or impair a vital or essential part of a federally regulated undertaking may be rendered inapplicable to those undertakings. (LEADING CASE)

· RATIO: While it has not happened in practice, technically IJI may be used to protect provincial jurisdiction
· RATIO: Because IJI is inconsistent with the dominant tide of federalism and could lead to the creation of legal vacuums, it should be applied sparingly. (Paramountcy preferred)
Canadian Attorney General v. PHS Community Services Society
· FACTS: Opened INSITE safe injection site in Vancouver. S4 and S5 of the CDSA prohibited possession and trafficking of controlled substances. Insite obliged to apply for exemption for medical/scientific purposes under CDSA. Exemption was originally granted, but later failed to be renewed.
· ISSUE: Insite launched a court challenged on applicability of CDSA.
· RATIO: Court found CDSA was a valid exercise of federal criminal law power. Rejected IJI argument due to possibility of legal vacuum, but found failure to grant exemption a violation of s.7 of the Charter.
Operability: Paramountcy Doctrine
General:

· Incidental effects can only be tolerated to the point of conflict between federal and provincial laws. Where a conflict between federal and provincial laws exist, the provincial law will be inoperative to the extent of the conflict. 
· Paramountcy doctrine recognizes:
· Impossibility of dual compliance (“operational conflict”)

· Frustration of federal purpose
Ross v. Registrar of Motor Vehicles: S.C.C. [1975]; Pigeon, J.
· FACTS: Ross, after being convicted of drunk driving, had a federal judge order that his licence have a limited suspension under the Criminal Code, but he had his license fully suspended under the Ontario Highway and traffic act.
· ISSUE: Is the Ontario legislation inoperative due to a conflict with the federal law? NO
· RATIO: So long as no government purports to occupy the field with regards to a matter of legislation, and obeying one law would not result in a failure to obey the other, the paramountcy doctrine shall not be applied.

Multiple Access v. McCutcheon: S.C.C. [1982]; Dickson J.
· FACTS: Multiple Access was charged with insider trading under provincial legislation, which they argued was invalid because it could not apply to trading by federally incorporated companies.

· ISSUE: Given that both the provincial and federal laws are valid (due to a double aspect area), should the doctrine of paramountcy apply? 

· RATIO: If there is a double aspect area, and the laws are in harmony (not in operational conflict—that is, it is possible to comply with both laws), it is not necessary to apply the paramountcy doctrine.
Bank of Montreal v. Hall: S.C.C. [1990]; La Forest J.
· FACTS: Hall used some farm equipment as collateral for a loan, which was seized by the bank when he defaulted. However, the bank did not comply with a provincial law requiring notice to be given before seizing collateral. Federal law allows for the immediate seizure of security.
· ISSUE: Is the provincial law inoperative due to a conflict with the federal legislation? YES
· RATIO: Where dual compliance is possible, but the provincial legislation frustrates the purpose of federal legislation, paramountcy will apply. 
Rothmans, Benson & Hedges Inc. v. Saskatchewan: S.C.C. [2005]; Major J.
· FACTS: Rothmans challenged a Saskatchewan law prohibiting the display of tobacco products to anyone under the age of 18 because of the Tobacco Act that was less restrictive.

· ISSUE: Should paramountcy be applied to limit the operability of the federal law? NO

· RATIO: No frustration of federal purpose (stricter, but compatible). For an “impossibility  of dual compliance to exist, s.30 of the Tobacco Act would have to require retailers to do what s.6 of the Tobacco Control Act prohibits.”  
Alberta (AG) v. Moloney
· FACTS: M caused car accident while uninsured. Albert sought to recover amount from M. Section 102 of Alberta Traffic Safety Act allows province to suspend license until he pays. M declared bankruptcy and the federal Bankruptcy and Insolvency Act discharges him from the debt. The province suspends his permits and license due to failure to pay.
· ISSUE: Is the provincial law inoperative due to conflict with the federal law?
· RATIO: Being able to comply with both laws by giving up a  protection or privilege provided by one act will not stand, it violates the spirit of that act.
Provincial Regulation over the Economy
 S. 92(13): provincial power over civil and property rights 

 S. 91(2): federal trade and commerce power
Major areas:

 S. 92A - Natural Resources

 S. 91(15) - Banking

 S. 91(19) – Interest

 s. 91(22) - Patents of Invention and Discovery

 S. 91(3) - Raising of Money by any Mode or System of Taxation

Provs: Intra-provincial trade, production and marketing regulation. 
Fed: Inter/extra-provincial trade, enhancement of production and industry – trade and commerce power. 
Marketing Boards, Production and Supply 
Basic Test: Is the law in relation to, or aimed at intra-provincial trade and merely affects inter- provincial trade? If so, it will stand [Carnation SCC 1968]. 
General

· Purpose not effect: Look at purpose of the law. If the purpose is intra-provincial trade and it merely affects intra-provincial trade, it will stand. Directly affecting inter-provincial trade is unacceptable. (Carnation) 
· Production vs marketing and supply: Production generally found intra vires provinces, marketing and supply regulation less likely to be so [MB Egg Reference SCC 1971]. 
· Production always provincial: Production is always prima-facie provincial, regardless of product destination [Re Agricultural SCC 1978].  
· Cooperative federalism allows overreach: If a provincial scheme regulates inter-prov trade but in compliance with a broader scheme in cooperation with fed, it may be upheld [Re Agricultural SCC 1978]. 
· Some trenching okay: If trenching on some intra-prov trade is necessarily incidental to regulating interprovincial trade, as it’s hard to find the line (i.e. like Zellerbach with water), should be based on actual effects of the activity on the regulation of trade and commerce [Klassen SCC 1960].  
· Trenching okay, but movement needed: Incidental trenching on intra-prov trade or prov trade and commerce is okay but the goods in question must be moving between provincial or national borders [Caloil SCC 1971].  
Purpose of Confederation: s121 of the BNA allows for a national common market. The point of Confederation was a national identity, and with it a national economy and common market. Economic integration was a major pillar of Canada’s founding. s6 Charter is an economic integration element of sorts [Black SCC 1989]. 
· S6 violated by supply management if excludes your province, as it prevents you from pursing livelihood in prov of choice [Can Egg Marketing SCC 1998]. 
· Purpose of Confederation Not Economic Union: s6 Charter is a mobility right, not an economic one, and s121 BNA is not useful for analysis [Can Egg Marketing SCC 1998]. 
Natural Resources 
· Direct aim at export unacceptable: Province cannot directly aim at export and set a floor price for things purchased for export [CIGOL SCC 1978]. 

· Prov jurisdiction over natural resources limited: If aprovincial legislation directly aims at the production of a natural resource for export, this is unacceptable [Central SCC 1979]. 
Carnation v. Quebec Agricultural Marketing Board (1968)
· QC milk board and fed corporation. Issues is whether the Quebec Agricultural Marketing Board was ultra vires the authority of the province.

· Ratio: Focus on purpose not effect; merely incidental; Found that the overlap is allowed where the pith and substance of a law is intra vires the province (contracts). Board upheld.

Manitoba Egg Reference (1971)
· THE GREAT CHICKEN AND EGG WAR OF 1971; Quebec and Ontario enacted protectionist legislation for egg and poultry industry preventing Manitoba from selling their eggs. 
· Ratio: Court finds that the legislation aims at regulating interprovincial trade (importation of extraprovincial products) and thus is ultra vires.

· Distinguishes Carnation, production vs marketing and supply.
Re Agricultural Products Marketing Act (1978)
· Federal government passes APM Act. Ontario government poses reference questions that get sent to the Supreme court regarding the constitutionality of the scheme.
· Ratio: Court upholds validity of the scheme. 
· Strengthens production/marketing distinction; overreach okay if in effort of a cooperative scheme. effectively setting export price as most oil sold outside SK; distinguished from Carnation, this is more direct. 
The Queen v Klassen (1960)
· Klassen failed to record delivery of wheat to his grain elevator; used it to make feed sold to local farmers. Issue is whether Canadian Wheat Board Act could apply to purely local work – a feed mill which processed local wheat and sold it as feed to local farmers.

· Ratio:  The Court finds that Part II of the Act is intra vires the federal government’s power over trade and commerce because the section was necessarily incidental to the Act’s purpose of controlling the export of grain.

Caloil Inc. v. Canada (1971) 
· National Energy Board Act was amended to extend its scope to cover oil, and restricted gasoline importers from transporting oil across Ontario-Quebec border. Caloil argued scheme was unconstitutional within framework of the Margarine Reference.

· Ratio:  SCC unanimously upheld federal prohibition on transportation or sale of imported oil west of Ottawa. True character is “an incident in the administration of an extra-provincial marketing scheme”. Emphasis placed on the fact that the legislation only regulated imported oil, not “all gasoline”

Dominion Stores (1980)
· Dominion Stores charged with selling locally produced Spartan apples under federal grade trade name “Canada Extra Fancy”.Caught by voluntary grading requirements in federal Agricultural Products Standards Act. Ontario also had legislation that included mandatory grading requirements
· Ratio:   Court determined: That the provisions of the federal Act were an invalid regulation of intraprovincial trade. Preferential for provincial legislation to regulate intraprovincial sales. Not necessarily incidental or ancillary to broader legislative scheme.

Criminal Law Powers

S.91(27)

· Federal jurisdiction over criminal law, both substantive and procedural
· This does not remove jurisdiction from provinces to regulate activities (overlapping spheres)

· Distinction between prohibition and regulation depends on nature and extent of regulation and context of application (Hydro Quebec)
Criminal Law Requires:
· Prohibition: not confined to strict interpretation, may allow for exemptions (RJR)
· Penalty: not confined to strict interpretation, may allow for broader regulator scheme (Hydro)
· Criminal Purpose: “Some evil or injurious or undesirable effect upon which the law is directed” 

· Public peace, order, security, health, morality (Margarine Reference)

· Does not have to be in Criminal Code, can regulate environment, food and drugs, etc.
Margarine Reference
· FACTS: the feds banned the import of margarine

· REASONS: 

· Criminal law powers will have a criminal purpose and form of PROHIBITION AND PENALTY
· The matter in this case is the prohibition of the sale, manufacture, and importation of butter substitutes.

· Sale and manufacture is regulation and is ultra vires, because it’s the regulation of domestic trade.

· Criminal law matters will have a criminal law purpose, such as protecting the public from evil or injurious effects. –NO LEGITIMATE CRIMINAL PURPOSE
· However, the ban on importation is a legitimate ban under regulation of foreign trade

Hydro-Quebec
· FACTS:  Charged with violation of an order made under the Environmental Protection Act. Argues that sections of the Act central to making order and charge (34 and 35) ultra vires the federal government. S.34 provides extensive powers to regulate substances on the List of Toxic Substances. S.35 provides a mechanism to make “interim orders” regarding toxic substances that could be made under s.34 but that require immediate action (streamlined process, but temporary).
· DISSENT (lamer & iacobucci): 

· 3 elements of criminal law: Public purpose, prohibition, and penalty

· This law has a public purpose but an improper form, as it is regulatory by nature.

· The legislation doesn’t relate to health, it relates to the environment.

· Determining when a piece of legislation has crossed the line from criminal to regulatory involves, in our view, considering the nature and extent of the regulation it creates, as well as the context within which it purports to apply.”

 
RJR MacDonald
· FACTS: The Tobacco Products Control Act prohibited advertising, promotions, and required warning labels for cigarettes, which the cigarette companies argued was ultra vires.

· REASONS:

· There is a matter of criminal law here.

· The concern is protecting the public against the evil of harm to public health.

· Criminal law is broad and covers prohibitions paired with penal sanctions, which this has.

· Criminal Law Power Explained:

· There isn’t a fixed set of criminal law powers—criminal law isn’t fixed in time. New powers can arise.

· Advertising is a part of the overall harm of smoking and the federal government can do indirectly what it needs to do to protect against a public harm. They may take the circuitous path

· Criminal law can validly contain exemptions for conduct, as this does. There is no evidence this is a colourable law, like in the margarine reference.

· DISSENT; Major: Parliament is not entitled to do this. Criminal law is meant to protect against sufficiently grave and serious public threats. There must at least be an affinity to the current purposes. This is not a harm analogous to anything else in the criminal code. Also, the fact that there are exceptions and 65% of magazines would continue to have tobacco ads in them shows that this is not a serious protective measure.

The Provinces and Local Morality

Provincial Powers Re: Criminal Matters

· Power over the courts and administration of justice

· Power over some Federal criminal laws which expressly state “only if equivalent piece of provincial law isn’t in place”

· Sometimes there is concurrent jurisdiction between the provinces and feds.

· S.95 does this; and DBL aspect areas operate in essentially the same way.

· Sometimes, provinces legislate via prohibition and penalty in order to make their own laws effective (via S.92(15)—the right to attach a penalty to regulation enacted validly under s.92
Nova Scotia Board of Censors v. McNeil 
· FACTS: Nova Scotia regulates amusements via statute, and prohibits the viewing of “Last Tango in Paris”

· REASONS:

· Regulating trade and business falls within property and civil rights. This could be the P&S, but so could regulating public morality, which is criminal/federal by nature.

· Court finds that this is clearly a case of regulation/control of the film industry and business, as such it supplements the federal criminal law
· It regulates what you can show in a theatre (NOT PENAL)

· It is about prevention of the showing of a film (NOT PROHIBITION)

· It deals with PRIVATE business (NOT PUBLIC)

· As such, there’s a double aspect area here.

· DISSENT: This law is morality related, and therefore criminal.
Westindorp v. The Queen (1983)
· FACTS: W asked a police officer if he wanted to have sex for money. A municipal bylaw outlawed prostitution (which, at the time, was necessary because of how the applicable federal laws were interpreted)

· REASONS: Court unanimously decided to invalidate the law. 
· The bylaw was invalid because it had nothing to do with the use or control of the streets.

· In P&S, the law was about prostitution.

· There was no infringement on private property

· This was not about public nuisance; it was about moral condemnation.

· To allow a double aspect area here would push the doctrine beyond practical usefulness of the division of powers.

Morgantaller 

· FACTS: Abortions were prohibited outside hospitals. A sizable fine was attached. Morgantaller challenged the law for being ultra vires.

· REASONS:

· The pith and substance is the prohibition of abortions, which is federal power
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