
Evidence (testimonial or documentary or real) must be:
Relevant (makes material proposition more likely) ( at a bar drinking as opposed to having a beard
Material (probative/proving of a legal question in issue) ( had a beard if identity is in question, not if it’s not
Admissible meets rules of evidence ( inadmissible if obtained in violation of Charter, not reliable, inflammatory and prejudicial 
Real evidence admitted through witness or stat provision

Legal (persuasive) burden of proof – Crown’s burden to prove each element of the offence BARD Lifchus, Starr ( a doubt that has to be rooted in evidence, not an absolute certainty but higher than balance of probs
Evidentiary burden – Crown’s burden to introduce some evidence on each element of the offence that, if believed, could prove it BARD. If not reached, D can put no evidence motion. D then proves defences, Crown can disprove evidence of defences

Beyond a reasonable doubt defined in Lifchus
Should be explained to jury that:

BARD is intertwined with presumption of innocence, rests on prosecution, not based on sympathy or prejudice, based on reason and common sense, logically connected to evidence (or absence of evidence), not proof to absolute certainty, more than probably

Should avoid: Ordinary expression, everyday standard, “to a moral certainty”, serious/substantial/haunting doubt, convict if “sure” before defining BARD Lifchus, falls much closer to absolute certainty than to proof on BOP Starr
Evaluating conflicting testimonial accounts W (D) from JHS 
Believe evidence of accused ( acquit

Do not believe but in reasonable doubt ( acquit

Not convinced BARD by evidence you accept ( acquit 
If jury can’t decide who to believe ( acquit
It’s not a contest of credibility JHS

Charter s 11(d) presumption of innocence 

Protects against constitutional wrongs, avoids wrongful convictions, protects rights of freedom for accused
Court should only find those who are guilty not those who are not!
In general, reverse onus violates s 11(d) (Oakes), and when possibility of conviction when reasonable doubt exists ( violation (Downey)

No violation of 11(d) if: proof of substituted fact leads inexorably to the proof of the other, not unreasonable to conclude that the presumed fact exists    Downey     St-Onge Lamoureux

OAKES TEST – is a violation of 11(d) caused by a reverse onus a reasonably and demonstrably justified limit pursuant to s 1 of the Charter? * all must be satisfied by Crown (Oakes, 1986 SCC) *

1. State must have pressing and substantial objective
2. Rational connection between objective and measures taken (evidentiary presumption is reasonable - enough that it is reasonable to assume that one thing leads to another – Downey)

3. Minimal impairment of accused

4. Proportionality between effects on accused and goal


2 KINDS OF BURDEN OF PROOF ON ACCUSED:
Reverse onus – Includes legal presumptions and evidentiary presumptions. Places evidentiary burden on D to prove didn’t do - evidence, and legal burden to prove it on BOP Oakes
Evidentiary burden – displace presumption by pointing to “some evidence to the contrary” that raises reasonable doubt Downey
Exceptions to the presumption of innocence R v Oakes
Permissive presumptions – allows judge to infer one fact from another

Mandatory presumption – requires that the inference be made

Rebuttable presumptions –presumed fact can be rebutted by raising reasonable doubt, producing evidence to raise doubt, legal or persuasive proof on BOP presumed fact not true

Evidentiary presumptions – easier to prove than legal presumptions  
( D must prove element presumed didn’t exist (ie. “In the absence of evidence to the contrary….”)



reasonable doubt
Legal Presumptions  - must prove/disprove facts arising from other proven facts (ie. “unless proven/establishes otherwise”) balance of probs

Actus Reus – prohibited act of each element of offence
Mens Rea – fault element of each element of offence

Conduct – act or omission - intention or recklessness


Circumstances – if required - knowledge or willful blindness


Consequences – if required - intention or recklessness

Causation – Conduct directly linked to consequences
MR / AR must be present at same time.  AR can be continuing act Fagan
MR doesn’t have to exist at inception of act, just at some point in an act
Included offences s 662
1. Described in enactment (assault causing bodily harm ( assault)

2. Charged in count (attempting to murder X by stabbing ( assault with a weapon)

3. Attempt 662(1)(b)

ACTUS REUS
Charter s 11(g) principle of legality Frey v Fedoruk, common law does not create offences ( only can be convicted of offences recognized in the Code or established at the time of the act or omission 
Purposive interpretation of AR Boudreault – drunk sitting in seat, is risk of danger an essential element of care or control?)

Omissions –
Criminal law does not punish omissions unless:
1. Statute criminalizes omission (ie failure to maintain at accident)

2. There is a duty to act imposed by:
a. Statute

b. Common law 
Thornton  (Blood donor didn’t admit HIV+) – duty to refrain from conduct that would cause injury to another 
Moore (bike rider didn’t stop or identify) reciprocal common law duty assist a police officer with duty
Voluntariness 

Actus reus must be committed voluntarily to be guilty of offence. Disease of mind, under influence of drugs or alcohol (defense of intoxication)

State of non-mental disorder automatism – Jiang – fell asleep driving, 
Killbride v Luke ( cannot be found guilty for involuntary act or omission unless aware of it
CAUSATION (not usually in dispute)

( Crown must prove accused’s actions caused AR consequences 
( omissions can be causes
Moral blameworthiness – punished for both harm you meant to cause as well as harm you did cause. 
TESTS 
1. Factual causation scientific / technical / medical cause of consequence? “
But for” test ( Was conduct a significant contributing cause of the consequence Nette 
Lay out chain of events A(B(C(D But for A, D wouldn’t happen
2. Legal causation – only needed when there is intervening cause

( Still was it a significant contributing cause, but applied differently: was the accused’s conduct sufficiently connected to the harm to justify holding the accused responsible?  Smith, Nette
( Should accused be held criminally responsible for consequences? Nette 
If 2nd cause is so overwhelming/makes original wound merely part of the history ( no causation Smith wounded soldier dropped, bad tx, died
Thin skull rule – pre-existing problems that contribute to death don’t break chain of causation - must take victims as they find them Blaue
Standards of causation for murder/homicide:
Smithers  – set out test for causation of death A contributing cause of death, not trivial or insignificant, outside the de minimus range
Harbottle 1993 – test for causation of 1st degree murder ( higher standard than Smithers Act is substantial and integral cause of death ( raise accused’s culpability for 1st degree murder/s 231(5) “cause” of death
Nette (2001)(SCC) – Smithers test applies to ALL murders – changed wording to Significant contributing cause of death ( all forms of homicide (higher in 1st degree see Harbottle)
Intervening Acts in Causation 
Maybin Independent act usually doesn’t break chain of causation: 
Use two analytical aids: 1) Risk of harm objectively reasonably foreseeable Need not precisely foresee harm 2) Intervening act flows from conduct of accused or 3rd party action. Chain of causation not broken (bouncer hit guy intervening in fight w/brothers, guy died)
Blaue diminished responsibility, causal connection
Nette – accused’s action more than a trivial cause, accused responsible notwithstanding other causes they weren’t responsible for
JSR – intervening act that is a more direct cause than prior act may sever the legal causal connection; physical causation is required for neither factual nor legal causation

MENS REA
Corresponds to at least one AR element - If statute silent, presume subj
Crown must prove AR and MR BARD – if AR not proven, no MR
Subjective Mens Rea
Accused had actual intention, knowledge, or recklessness to commit an act, in a particular circumstance, or bring about a consequence What did accused intend/know? Special Stigma crimes require subj MR
In true criminal offences, basic presumption subjective MR Beaver
Court should not find guilty unless has guilty mind Beaver, Sault Ste. Marie 
What was in accused’s mind at the moment offence committed Hundal
Knowledge ( Conduct care & control, know circumstances exist Beaver
Intention ( CONDUCT/CONSEQUENCE that you intend, desire, know will happen, know is likely to result from an action Buzzanga 
Wilful Blindness ( deliberate ignorance, suspicion but chooses not to make inquiries because don’t want to know.  Can substitute for actual knowledge whenever knowledge is a component of MR Briscoe
Recklessness ( Aware of a risk but does act anyways. Ought to have known /aware of risk. Foreseeability of risk of consequence. Buzzanga 

“Wilfully” used in some provisions by Parliament to limit an offence to not include recklessness Buzzanga   Seeing risk yet taking chance Schepannek
Specific Intent (Additional element that may / may not have AR element
Motive ( Lewis Evidence about motive relevant to identity and intention.  Intent – exercise of free will to produce a desired result

Motive – Fact based, precedes act and induces the intention. Not element of every crime. Legally irrelevant, absence of motive 
Necessity of charging a jury on motive depends on course of trial and nature of evidence, discretion is left to the judge. Lewis (dynamite/kettle)
Transferred Intent – Gordon (café shooting) injury intended for one falls on another by accident. Intent goes to action itself not who actual victim is. Transferred intent does not apply to inchoate crimes of attempt 

Fraud 

Theroux  – To establish MR of fraud, Crown must prove accused knowingly undertook acts which constitutes the falsehood, deceit or other fraudulent means, and the accused was aware that deprivation could result

Actus reus of fraud:
1. Dishonest act – proof of deceit, falsehood, or “other fraudulent means”

2. Deprivation (risk of or actual deprivation) – proof of detriment, prejudice, or risk of prejudice to the economic interests of the victim, caused by the act

Kingsbury – Accused’s honest but mistaken belief that he/she is entitled to property is not relevant to MR


Strict liability offences * most prov offences * regulatory S S Marie
· If words wilful or with intent or knowing used then full subj MR
· Allows alternative between full mens rea and absolute liability

· Crown has to prove actus reus BARD, no MR to prove (or negligence)
· Accused can offer defence of due diligence – show care was taken prove wasn’t negligent to an objective standard (took all reasonable steps to avoid the outcome that occurred) on BOP S S Marie
Sault Ste. Marie – (causing or permitting water pollutants) Public welfare offences are prima facie strict liability offences
Chapin – (duck hunting near bait) When a statute does not mention mens rea (by including words like “wilfully” or “with intent”, and was enacted for the welfare of the public, and contains serious penalties (imprisonment or large fines) ( likely strict liability
The reverse burden of proof in strict liability is not contrary to the charter as it does not violate 11(d) and if it did it would be saved by s 1 Wholesale Travel Group

Sault Ste Marie Analysis - 4 considerations for proper categorization of an offence Raham quoting Sault Ste Marie:

1. Overall regulatory patter of which the offence is a part

2. Subject matter of the legislation

3. Importance of the penalty and

4. The precision of the language used
The proper categorization of speed-based offences as absolute, strict, or full mens rea offences will depend on the outcome of the Sault Ste. Marie analysis. Raham
Due diligence defense can’t be based on mistake Raham

Absolute liability offences * regulatory offences Beaver
· If use of “intentionally” or “wilfully” in offence  ( absolute liability

· Crown has to prove AR BARD, no MR element required
· Administrative efficiency, protection of social interests, low stigma offences, minimal punishments

· Negatives: violates principles of penal liability, higher standard of care demanded, costly, time consuming, public interest requires some MR

· Courts will interpret as strict liability wherever possible unless statute states absolute liability Raham (if deprivation of liberty risk)
· Can’t include possibility of imprisonment, violates s 7 Sault Ste Marie

Objective Mens Rea – what the accused ought to have known 
( what the ordinary person should have known or would have intended in the circumstances 
( lower standard than subj MR, higher than required in civil negligence 
Marked departure from that of the reasonable person in the circumstances Hundal
Test for objective mens rea: Proof of conduct that reveals a marked and significant departure from the standard that could be expected of a reasonably prudent person in the circumstances Tutton 
Tutton parents not giving insulin - criminal negligence causing death and failure to provide necessaries of life  
· Surrounding circumstances must be considered in objective test but personal factors not considered.  
· Tutton dissent: Two prong test that considers some subjective within objective fault: 1) objective fault determination 2) would it be fair to hold accused responsible for wrongdoing, taking into account physical and mental capacities of accused

· 
Five types of objective fault offences:
1. Dangerous conduct (e.g. dangerous driving)

2. Careless conduct (e.g. careless storage of firearms)

3. Predicate offences (e.g. manslaughter)

4. Criminal negligence 

5. Duty-based offences (e.g. s 215, but not s 218)
Failure to provide necessaries – OBJ marked departure from the conduct of a reasonably prudent parent in circumstances where it was objectively foreseeable that the failure to provides the necessaries of life would lead to a risk of danger to the life, or a risk of permanent endangerment to the health, of the child   JF  – foster child killed by spouse, acquitted of failure to provide necessaries of life and convicted of crim negl
Child abandonment – SUBJ - Differs from failure to provide necessaries because child abandonment can apply to anyone. Objective standard would make too broad. Wilful omission = subj MR ADH 
Criminal negligence –OBJ marked & substantial departure Tutton, JF
Where criminal negligence is “piggy-backed” onto an alleged failure to provide the necessaries of life:

1. Did accused have a duty to protect child (prove the necessaries of life), and did he/she fail? ( failure to prove necessaries
2. In failing to provide the necessaries, did accused show a wanton or reckless disregard for the life or safety of the child? ( crim neg 
Criminal negligence causing death 
AR – act or omission coupled with a duty to act that causes death

MR – OBJ marked and substantial departure from reasonable person. 

A mistake of fact can be a defence, but the mistake must be reasonable
Creighton Increased MR to objective test of reas person in circumstances of the case – only personal factor to consider is capacity to appreciate risk

Dangerous Driving s 249 * MR PROVEN ON OBJECTIVE STANDARD
Modified objective test (Hundal & Beatty):

1. Marked departure from the standard of care expected of a reasonable person in the circumstances of the accused

2. The reasonable person must be put in the circumstances of the accused  (sudden onset illness which provides explanation to dangerous driving = complete defense ie unexpected heart attack)
3. Short of incapacity to appreciate the risk or incapacity to avoid creating it, personal attributes such as age, experience and education are not relevant

Modified test does not take into account personal elements except when they provide a complete defense for dangerous driving Hundal  (ran light)
AR and MR not the same. Crown satisfies AR BARD & MR BARD on objective basis. Accused must raise a reasonable doubt about reasonable person in the same circumstances. Beatty
Modified objective test appropriate because of (1) the licensing requirement, (2) the automatic and reflexive nature of driving, (3) the wording of s 233, and (4) statistics Hundal  
Momentarily lapses of attention may be insufficient to found criminal culpability Beatty (crossed center line, momentary lapse, killed 3 oncoming)
Proof of the AR of dangerous driving (in a manner that is dangerous having regard to all the circumstances), without proof of objective MR does not support a reasonable inference that the required objective fault element was present Roy (motorhome driving into traffic, hit car side)

Manslaughter 
AR – conduct – some unlawful act (usually assault)  
          consequence - that causes a death 
MR – objective foresight of risk of bodily harm DeSousa Creighton
Personal factors not relevant, except on question of whether the accused possessed the necessary capacity to appreciate the risk Creighton
The legal duty of the accused is particularized in application by the nature of the activity and the circumstances surrounding the accused’s failure to take the requisite care Tutton
Smithers set out the test for causation of death ( whether the actions of the accused were “a contributing cause of death that is not trivial or insignificant, outside of the de minimis range”
Creighton 222(5)(a)unlawful act manslaughter consistent with fund justice and Charter.  Lower stigma than intentional killing, MR is objective
DeSousa Unlawful act manslaughter must include predicate offence that involves a dangerous act, is not offence of absolute liability, not unconstit
Murder
AR – conduct – some unlawful act    - consequence - that causes a death 
MR – (1) means to cause him bodily harm (2) that he knows is likely to cause his death, and (3) is reckless whether death ensues or not

Causation – standard of significant, contributing cause Nette
First degree – substantial and integral cause of death Harbottle
S 230 a-c repealed - offence of constructive murder struck down unconstitutional Martineau
· 230(a) murder requires objective foreseeability and proof BARD of subjective foresight of death Martineau
S 229(c) phrase “ought to have known” unconstitutional - reliance on objective foresight not sufficient for murder conviction Martineau, Shand
S 229(c) accused must have known/foreseen death was likely (danger not enough, must have known likely) Shand  nowadays mostly use 229(a)
To meet the requirements of s 229(c), the Crown must prove: Shand
1. The intention to carry out the unlawful act

2. An additional component of mens rea – the intent to commit the dangerous act, knowing that it is likely to cause death


Mens Rea and the Charter
Special stigma crimes – subj fault should be constitutionally required (serious crime, objective fault not high enough for stigmas) Martineau
Absolute liability and imprisonment cannot be combined – it violates S 7 as risk that innocent person be punished Motor Vehicle Reference
It is not a principal of fundamental justice that each element of the offence must have a mental element attached DeSousa 
Under S 7 murder requires subjective foresight of death which includes intention, recklessness, and willful blindness
If leg can be reasonably interp in manner that preserves constitutionality, that interpretation must be preferred– the proper categorization depends on the outcome of the Sault Ste. Marie analysis Raham

Charter
S 1 Allows rights to be limited in some circumstances – guarantees rights and freedoms set out only to such reasonable limits as can be demonstrably justified in a free and democratic society

S 7 Right to life, liberty, security – right to not be deprived except in accordance with the principles of fundamental justice (qualified right – not a right specifically, just to not have them taken away without justification)

S 11 D Right to be presumed innocent until proven guilty in a fair and public hearing
S 33 Override clause 

Principles of Fundamental Justice / Constitutionality of MR  MVR

· Enshrined in S 7 Charter, S 8-14 Charter examples of principles 
· Basic tenets of judicial and legal systems (ie common law, int’l cnvtns) 

· Innocent must not be punished Creighton
· Moral fault required for conviction should be commensurate with stigma of the offence, proportionate to seriousness and consequences Creighton
· Objective test for negligent conduct doesn’t violate principles of fund justice as moral fault of the accused must be commensurate with gravity of offence and punishment Creighton, Hundal
· Absolute symmetry between MR and consequences not needed – (attempts ( no consequence, murder ( more serious consequence) Creighton
· It is a principle of fundamental justice that a conviction for murder cannot rest on anything less than proof BARD of subjective foresight of death Martineau


Absolute Liability S 7 Challenge   Motor Vehicle Reference

Is there a deprivation of life, liberty or security of the person?  

NO - no violation 
YES – 
Is deprivation in accordance with




fundamental principles of justice?









YES - 
No violation 



NO- 
Go to S 1 – can it be justified?





(only extreme circumstance)  



Finding Fault Post-Charter
Does statutory provision specify a mental element of lack of mental element?
YES – Does the mental element violate Charter?  If yes, unconstitutional and may be of no force or effect or a mental element may be read in (MVR)
NO – Interpret and classify statute. Look for cases interpreting it.  If none, classify as a true crime or a public welfare offence.
True crime ( presumed has MR and has to be proven BARD.  Presume subjective Beaver unless objective required (driving, murder, crim neg, spec stigma) Tutton, Creighton 
Public welfare ( presumed to be strict liability .  Look at surrounding sections to see if presump displaced and apply objective Chapin, Raham

Sexual assault
AR/MR – an intentional assault (application of force), in circumstances of a sexual nature, knowing of (or being reckless of or wilfully blind to) a lack of consent (voluntary agreement of the complainant as opposed to absence of resistance)

Consent – determined by reference to the complainant’s subjective internal state of mind towards the touching, at the time it occurred Ewanchuck
· Credibility must still be assessed 

· If the trier of fact accepts the complainant’s testimony that she did not consent, no matter how strongly her conduct may contradict that claim; the absence of consent is established

· Mistake of fact – the evidence must show that D believed that the complainant effectively said “yes” through her words and/or actions

Section 265(4) Accused’s belief as to consent – consider the presence or absence of reasonable grounds for that belief

Section 273.2(b) Where belief in consent is not a defence – where the accused did not take reasonable steps

Consent is not a defence where complainant is under 16; s 150.1(4) – accused must take all reasonable steps to ascertain age of complainant 

Ewanchuck – there is no defence of implied consent to sexual assault 


Defences
1. Statutory or common law

2. Burden accused – evidentiary (give the defence an air of reality, once that is proven the burden shifts to the Crown to disprove BARD) or prove defence on BOP (legal/persuasive burden)

3. All offences?

4. Full acquittal or other disposition?

Mistake of fact (CL/air of reality/only applies to offences in which part of the MR is knowledge of some set of circumstances/sexual assault ( acquittal; other offences ( might be guilty of an attempt) – open to the accused whenever he holds an honest belief in a set of circumstances that, if true, would otherwise entitle him to an acquittal

Kundeus– the AR and MR must relate to the same crime

Pappajohn– Air of reality test:
Mistake of law s 19 – ignorance of the law is no excuse; but, it is possible to make a form of mistake of fact argument through the CL defence of “officially” induced error of law (entitled to stay of proceedings)
Campbell (1973)(Alta Dist Ct) (go-go) – mistake of law can be a defence if it negatives a malicious intent required for that crime
Levis – Accused must prove (on BOP) 6 elements of the defence of officially induced error of law:

1. An error of law or mixed law and facts was made

2. The person who committed the act considered the legal consequences of his/her actions

3. The advice obtained came from an appropriate official

4. The advice was reasonable

5. The advice was erroneous 

6. The person relied on the advice in committing the act
 
Intoxication (CL/air of reality/only applies to crimes of specific intent/acquittal) – where, in a case that involes a crime of specific intent, the accused is so affected by intoxication that he lacks the capacity to form the specific intent required to commit the crime charged

Bernard – intoxication has no application in offences of general intent

· Sexual assault causing bodily harm – general intent

Extreme intoxication (legal burden on accused)

Daviault – extreme intoxication can constitute a defence for a crime of general intent 

· Expert evidence would be required to confirm the accused was properly in a state akin to automatism 

Section 33.1 – intoxication is not a defence to any offence that includes as an element an assault or any other interference by a person with the bodily integrity of another person
Drader – 3 degrees of intoxication:

1. Mild intoxication – does not provide a defence 

2. Medium intoxication (accused’s ability to foresee the consequences of his acts is impaired) – accused can be acquitted of an offence of specific intent if, due to intoxication, there is a reasonable doubt that he lacked the actual intent to commit the offence

3. Extreme intoxication – absolves an accused of all liability (does not apply to all offences – s 33.1)

Provocation (s 232/air of reality/applies only to reduce murder to manslaughter/not full acquittal) – applies whenever (1) the accused is subject to a “wrongful act or insult” (2) that would cause the “ordinary person” to lose “the power of self control” (objective), and (3) where the accused “acted on the sudden” and (4) before there was time for “his passion to cool” (subjective)
Hill– the ordinary person is to be deemed to be of the same age and sex of the accused

Thibert – the background and history of the relationship between the accused and the deceased should be taken into consideration 

Gill  – an accused may be both frightened and angry

Tran– the ordinary person standard must be informed by contemporary norms of behavior, including fundamental values such as the commitment to equality provided for in the Charter

Nealy  – where the consumption of alcohol and some form of provocation is involved, a specific direction as to the cumulative effect of these factors should be given 

· Rolled-up charge – accused argues at least two of intoxication, provocation, and self-defence 


Mental disorder (s 16/presumption of sanity disproved on BOP by party trying to prove/all offences/special disposition: NCRMD) – accused must be found to:
1. Have a mental disorder (s 2 – “disease of the mind”), that

2. Renders him unable to appreciate the nature and quality of the act he committed, OR incapable of knowing that it was wrong

Chaulk  – “wrong” means more than “legally” wrong – a person may be aware that an act is contrary to the law but is at the same time incapable of knowing that the act is morally wrong in the circumstances according to the moral standards of society

Automatism (legal burden on accused) – the situation in which an accused person does not have mental control of their physical actions 
Non-mental disorder automatism ( full acquittal 

Rabey (1977)(ONCA) –ordinary stresses and disappointments of life do not constitute an external cause

Malfunctioning of the mind arising from some cause that is primarily internal to the accused, having its source in his psychological or emotional make-up or in some organic pathology ( disease of the mind

Malfunctiong of the mind that is the transient effect produced by some specific external factor (e.g. concussion) ( not a disease of the mind

Parks (1992)(SCC) – somnambulism is non-mental disorder
“Continuing danger theory” – any condition likely to present a recurring danger to the public should be treated as insanity

“Internal cause theory” – Rabey

The two theories share a common concern for recurrence

Stone (1999)(SCC) – Whether automatism should be left with the trier of fact

1. Has a proper foundation for the defence been established?

· Relevant factors: severity of the triggering stimulus, corroborating evidence of bystanders, corroborating medical history of dissociative states, evidence of a motive, whether the alleged trigger is also the victim

2. Is the condition a mental disorder or not?

· What is a disease of the mind is a legal question

· Consider above theories and policy factors 

Bouchard-Lebrun (2011)(SCC) – a malfunctioning of the mind that results exclusively from self-induced intoxication cannot be considered a disease of the mind in the legal sense
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