
Evidence (testimonial or documentary or real) must be:

Relevant (makes a material proposition more likely) ( at a bar drinking as opposed to having a beard
Material (probative/proving of a legal question in issue) ( had a beard if identity is in question, not if it’s not
Admissible ( not obtained in violation of Charter
 
Legal (persuasive) burden – Crown’s burden to prove each element of the offence BARD

Evidentiary burden – Crown’s burden to introduce some evidence on each element of the offence that, if believed, could prove it BARD
Mandatory (not permissive) presumptions ( requires presumption be made
Some statutes reverse burdens:

Reverse onus (Oakes, 1986, SCC) – evidentiary burden to adduce some evidence, and legal burden to prove it on BOP (establish)

Evidentiary burden (Downey, 1992, SCC) – displace presumption by pointing to “some evidence to the contrary” that could raise a reasonable doubt 

Charter s 11(d) presumption of innocence 

In general, reverse onus violates s 11(d) (Oakes), and when possibility of conviction when reasonable doubt exists ( violation (Downey)

If proof of substituted fact leads inexorably to the proof of the other ( no violation (Downey, St-Onge Lamoureux, 2012, SCC)

Permissive assumption ( no violation

Demonstrably justified limit pursuant to s 1 of the Charter?

1. State must have pressing and substantial objective
2. Rational connection between objective and measures taken (enough that it is reasonable to assume that one thing leads to another – Downey)

3. Minimal impairment of accused

4. Proportionality between effects on accused and goal


Beyond a reasonable doubt
Should be explained that:

BARD is intertwined with presumption of innocence, rests on prosecution, not based on sympathy or prejudice, based on reason and common sense, logically connected to evidence (or absence of evidence), not proof to absolute certainty, more than probably

Should avoid:

Ordinary expression, same standard as apply in own lives, “to a moral certainty”, serious/substantial/haunting,

Convict if “sure” before defining BARD (Lifchus, 1997, SCC)
Falls much closer to absolute certainty than to proof on BOP (Starr, 2000, SCC)
Evaluating conflicting testimonial accounts

W (D) from JHS (2000)(SCC)
Believe evidence of accused ( acquit

Do not believe but in reasonable doubt ( acquit

Not convinced BARD by evidence you accept ( acquit 

It’s not a contest of credibility

Actus Reus/Mens Rea

Conduct – intention or recklessness

Circumstances – knowledge or willful blindness

Consequences – intention or recklessness

MR and AR must be present at same time, but MR can be superimposed upon existing act (Fagan, 1968, Eng CA)
Included offences

1. Described in enactment (assault causing bodily harm ( assault)

2. Charged in count (attempting to murder X by stabbing ( assault with a weapon)

3. Attempt


Actus Reus
Charter s 11(g) principle of legality (Frey v Fedoruk, 1950, SCC) ( no one should be convicted of a crime unless the offence is recognized in the Code or can be established by the authority of some reported case at the time of the act or omission 

The AR can be interpreted differently (Boudreault, 2012, SCC – risk of danger an essential element of care or control?)

Omissions – omission to act will give rise to criminal liability only where a duty arises 

1. Statute criminalizes omission (failure to maintain at accident)

2. Duty to act

a. Imposed by statute

b. Imposed by common law 
Thornton (1991)(ONCA) (HIV blood) – duty to refrain from conduct that would cause injury to another 
Moore (1978)(SCC) – reciprocal common law duty assist a police officer with duty
Voluntariness 

Automatism – Jiang, (2007)(BCCA) – fell asleep driving, Lucki (1955)(Sask Police Ct) ( no guilt if involuntary

Causation ( when AR includes consequences
Factual causation ( “but for” test

Legal causation ( 
If 2nd cause is so overwhelming/makes original wound merely part of the history ( no causation (Smith, 1959, Eng CA)
Thin skull rule – those who use violence on people must take their victims as they find them (Blaue, 1975, Eng CA)
Intervening, independent act

JSR (2008)(ONCA) – intervening act that is a more direct cause than prior act may sever the legal causal connection; physical causation is required for neither factual nor legal causation
Maybin (2012)(SCC) – if the risk of harm caused by an intervening actor is reasonably foreseeable to accused, the act will not break the chain of causation

Standards of causation:
Smithers (1978)(SCC) – A contributing cause of death, outside the de minimus range

Harbottle (1993)(SCC) – Substantial and integral cause of death ( raise accused’s culpability for 1st degree murder/s 231(5) 1st degree murders

Nette (2001)(SCC) – Smithers can be “significant contributing cause” ( all forms of homicide


Subjective Mens Rea
In true criminal offences, there is a presumption that subjective mens rea is necessary (Beaver, 1957, SCC)
· Presumption that people know and intend what they’re doing in the absence of evidence to the contrary

· Accused cannot possess unlawful drug without knowledge of nature of possession
· It is within the power of Parliament to create an act which would create liability in this situation, but the words of the act must be specific 
Recklessness ( In general, accused must have intended consequence or have foreseen consequence (recklessness) to be found guilty (Buzzanga, 1980, ONCA)
· Parliament may limit an offence (to not include recklessness) by the insertion of the word “wilfully”

Schepannek (2012)(BCCA) (drugs/prison) – Recklessness is seeing the risk and taking the chance
Willful Blindness 
Briscoe (2010)(SCC) – Willful blindness can substitute for actual knowledge whenever knowledge is a component of MR

Motive
Lewis (1979)(SCC) (dynamite/kettle) – Necessity of charging a jury on motive may be looked upon as a continuum (between motive being necessary for the Crown and absence of motive being necessary for the accused). In between the two end points necessity depends on the course of the trial and nature of evidence, and the discretion is left to the judge.

Transferred Intent – accused intends one offence but another one occurs because of a mistake (of identity, for ex.) or accident

Gordon (2009)(ONCA) (café shooting) – transferred intent does not apply to inchoate crimes of attempt 
Fraud 

Theroux (1993)(SCC) – To establish MR of fraud, Crown must prove that accused knowingly undertook acts which constitutes the falsehood, deceit or other fraudulent means, and the accused was aware that deprivation could result
Actus reus of fraud:

1. Dishonest act – proof of deceit, falsehood, or “other fraudulent means”

2. Deprivation (risk of or actual deprivation) – proof of detriment, prejudice, or risk of prejudice to the economic interests of the victim, caused by the act
Kingsbury (2012)(BCCA) – Accused’s honest but mistaken belief that he/she is entitled to property is not relevant to MR


Departures from Subjective Mens Rea
Full subjective mens rea ( Crown has to prove subjective mens rea BARD
Objective mens rea ( Crown has to prove objective mens rea BARD
Strict liability ( Crown has to prove actus reus BARD, accused may prove defence of due diligience (prove he/she was objectively not negligent) on BOP
Absolute liability ( Crown has to prove AR BARD, no MR

City of Sault Ste. Marie (1978)(SCC) – Public welfare offences are prima facie strict liability offences

Strict liability offences
· Crown has to prove actus reus BARD

· Opportunity for accused to offer defence of due diligence

· Accused must disprove mens rea on BOP

· Accused has to prove he/she wasn’t negligent to an objective standard (he/she took all reasonable steps to avoid the outcome that occurred)

Chapin (1979)(SCC) – When a statute does not mention mens rea (by including words like “wilfully” or “with intent”, and was enacted for the welfare of the public, and contains serious penalties (imprisonment or large fines) ( likely strict liability
Objective Fault
Tutton (1989)(SCC) (charged with criminal negligence causing death (a kind of manslaughter) and failure to provide necessaries of life) – Test for objective mens rea: Proof of conduct that reveals a marked and significant departure from the standard that could be expected of a reasonably prudent person in the circumstances will justify a conviction of criminal negligence 

· Consideration of the facts existing at the time and in relation to the accused’s perception of those facts is not considered for assessing malice or intention, but to form a basis for a conclusion as to whether accused’s conduct was reasonable
· Particularly true where accused raises defence of mistake of fact

JF (2008)(SCC) – foster parent acquitted of failure to provide necessaries of life and convicted of criminal negligence 

· Failure to provide necessaries – marked departure from the conduct of a reasonably prudent parent in circumstances where it was objectively foreseeable that the failure to provides the necessaries of life would lead to a risk of danger to the life, or a risk of permanent endangerment to the health, of the child
· Criminal negligence – marked and substantial
Where criminal negligence is “piggy-backed” onto an alleged failure to provide the necessaries of life:

1. Had the accused a duty to protect the child (prove the necessaries of life), and did he/she fail? ( failure to prove necessaries
2. In failing to provide the necessaries of life, did accused show a wanton or reckless disregard for the life or safety of the child? ( criminal negligence 


Dangerous Driving s 249

Hundal  (1993)(SCC) (ran light)
A modified objective test applies to dangerous driving. Convict if ( satisfied BARD that, viewed objectively, the accused was driving in a manner that was “dangerous to the public, having regard to all the circumstances, including the nature, condition and use of such place and the amount of traffic that at the time is or might reasonably be expected to be on such place”

Accused’s conduct must amount to a marked departure from the standard of care that a reasonable person would observe in the accused’s circumstances

Modified objective test is appropriate because of (1) the licensing requirement, (2) the automatic and reflexive nature of driving, (3) the wording of s 233, and (4) statistics 
Beatty (2008)(SCC) (cross centre line on highway)

Momentarily lapses of attention may be insufficient to found criminal culpability 

Modified objective test (restatement of Hundal):

1. Marked departure from the standard of care expected of a reasonable person in the circumstances of the accused

2. If an explanation is offered by the accused, such as a sudden and unexpected onset of illness, then must be satisfied that a reasonable person in similar circumstances ought to have been aware of the risk and of the danger involved in the conduct

· Short of incapacity to appreciate the risk or incapacity to avoid creating it, personal attributes such as age, experience and education are not relevant

· The reasonable person must be put in the circumstances of the accused  (e.g. unexpected heart attack)

Roy (2012)(SCC) (motorhome) – Proof of the actus reus of dangerous driving, without more, does not support a reasonable inference that the required objective fault element was present
ADH (2013)(SCC) – charged with child abandonment (s 218)

The offence of child abandonment requires subjective mens rea. The offence differs from failure to provide necessaries because child abandonment is broad and can apply to anyone.

Five types of objective fault offences:

1. Dangerous conduct (e.g. dangerous driving)

2. Careless conduct (e.g. careless storage of firearms)

3. Predicate offences (e.g. manslaughter)

4. Criminal negligence 

5. Duty-based offences (e.g. s 215, but not s 218)

Summary Conviction Offences – no right to jury; trial takes place in lowest level of court; no right to evidentiary trial; maximum penalty – 6 months jail/$5,000 fine

Indictable Offences – more serious; created by federal government

Hybrid Offences – Crown decides whether to proceed on summary conviction or on indictment (e.g. Sexual assault)

Manslaughter
AR – some kind of unlawful act (usually an assault)  (conduct) that causes a death (consequence)

MR – objective foresight of (non-trivial) bodily harm
· Personal factors are not relevant, except on the question of whether the accused possessed the necessary capacity to appreciate the risk (Creighton)
· The legal duty of the accused is particularized in application by the nature of the activity and the circumstances surrounding the accused’s failure to take the requisite care (welder example)

Causation – a contributing cause of death, outside the de minimus range (Smithers)
Creighton (1993)(SCC) - 
Murder

AR – some kind of unlawful act (conduct) that causes a death (consequence)

MR – (1) means to cause him bodily harm (2) that he knows is likely to cause his death, and (3) is reckless whether death ensues or not

· A conviction for murder cannot rest on anything less than proof BARD of subject foresight of death (Martineau, 1991, SCC)
The offence of constructive murder (s 230) no longer exists

The phrase “ought to have known” in s 229(c) is unconstitutional in its reliance on objective foresight as sufficient for conviction

Shand (2011)(ONCA) – To meet the requirements of s 229(c), the Crown must prove:

1. The intention to carry out the unlawful act

2. An additional component of mens rea – the intent to commit the dangerous act, knowing that it is likely to cause death
Causation – standard of significant, contributing cause (Nette)
· First degree – substantial and integral cause of death (Harbottle)
Criminal negligence causing death

AR – doing an act, or an omission coupled with a duty to act, that causes death

MR – marked and substantial departure from the actions of the reasonable person

· A mistake of fact can be a defence, but the mistake must be reasonable
Theft
AR – conduct: take something; circumstances: belong to someone else

MR – knowledge: isn’t his; intent: deprive the owner of his/her interest in it (at least temporarily) 
Sexual assault

AR/MR – an intentional assault (application of force), in circumstances of a sexual nature, knowing of (or being reckless of or wilfully blind to) a lack of consent (voluntary agreement of the complainant as opposed to absence of resistance)

Consent – determined by reference to the complainant’s subjective internal state of mind towards the touching, at the time it occurred (Ewanchuck)
· Credibility must still be assessed 

· If the trier of fact accepts the complainant’s testimony that she did not consent, no matter how strongly her conduct may contradict that claim; the absence of consent is established

· Mistake of fact – the evidence must show that D believed that the complainant effectively said “yes” through her words and/or actions

Section 265(4) Accused’s belief as to consent – consider the presence or absence of reasonable grounds for that belief

Section 273.2(b) Where belief in consent is not a defence – where the accused did not take reasonable steps

Consent is not a defence where complainant is under 16; s 150.1(4) – accused must take all reasonable steps to ascertain age of complainant 

Ewanchuck (1999)(SCC) – there is no defence of implied consent to sexual assault 

Mens Rea and the Charter
Abolute liability and imprisonment cannot be combined – it violates the principle of fundamental justice that the innocent not be punished (Motor Vehicle Reference, 1986, SCC)
If legislation can be reasonably interpreted in a manner that preserves its constitutionality, that interpretation must be preferred over one that would render the legislation unconstitutional – the proper categorization of speed-based offences will depend on the outcome of the Sault Ste. Marie analysis (Raham, 2010, ONCA)
· Stunt driving could admit of a due diligence defence
DeSousa (1992)(SCC) – It is not a principal of fundamental justice that each element of the offence must have a mental element attached.
The mental element of unlawfully causing bodily harm contrary to s 269 has two separate aspects:

1. An underlying offence with a constitutionally sufficient mental element

2. The bodily harm caused by the underlying unlawful act was objectively foreseeable

Defences

1. Statutory or common law

2. Burden accused – evidentiary (give the defence an air of reality, once that is proven the burden shifts to the Crown to disprove BARD) or prove defence on BOP (legal/persuasive burden)

3. All offences?

4. Full acquittal or other disposition?

Mistake of fact (CL/air of reality/only applies to offences in which part of the MR is knowledge of some set of circumstances/sexual assault ( acquittal; other offences ( might be guilty of an attempt) – open to the accused whenever he holds an honest belief in a set of circumstances that, if true, would otherwise entitle him to an acquittal

Kundeus (1976)(SCC) – the AR and MR must relate to the same crime
Pappajohn (1980)(SCC) – Air of reality test:
Mistake of law s 19 – ignorance of the law is no excuse; but, it is possible to make a form of mistake of fact argument through the CL defence of “officially” induced error of law (entitled to stay of proceedings)
Campbell (1973)(Alta Dist Ct) (go-go) – mistake of law can be a defence if it negatives a malicious intent required for that crime
Levis (2000)(SCC) – Accused must prove (on BOP) 6 elements of the defence of officially induced error of law:

1. An error of law or mixed law and facts was made

2. The person who committed the act considered the legal consequences of his/her actions

3. The advice obtained came from an appropriate official

4. The advice was reasonable

5. The advice was erroneous 

6. The person relied on the advice in committing the act
 
Intoxication (CL/air of reality/only applies to crimes of specific intent/acquittal) – where, in a case that involes a crime of specific intent, the accused is so affected by intoxication that he lacks the capacity to form the specific intent required to commit the crime charged

Bernard (1988)(SCC) – intoxication has no application in offences of general intent

· Sexual assault causing bodily harm – general intent

Extreme intoxication (legal burden on accused)
Daviault (1994)(SCC) – extreme intoxication can constitute a defence for a crime of general intent 

· Expert evidence would be required to confirm the accused was properly in a state akin to automatism 
Section 33.1 – intoxication is not a defence to any offence that includes as an element an assault or any other interference by a person with the bodily integrity of another person
Drader (2009)(Alta Prov Ct) – 3 degrees of intoxication:

1. Mild intoxication – does not provide a defence 

2. Medium intoxication (accused’s ability to foresee the consequences of his acts is impaired) – accused can be acquitted of an offence of specific intent if, due to intoxication, there is a reasonable doubt that he lacked the actual intent to commit the offence

3. Extreme intoxication – absolves an accused of all liability (does not apply to all offences – s 33.1)

Provocation (s 232/air of reality/applies only to reduce murder to manslaughter/not full acquittal) – applies whenever (1) the accused is subject to a “wrongful act or insult” (2) that would cause the “ordinary person” to lose “the power of self control” (objective), and (3) where the accused “acted on the sudden” and (4) before there was time for “his passion to cool” (subjective)
Hill (1985)(SCC) – the ordinary person is to be deemed to be of the same age and sex of the accused

Thibert (1996)(SCC) – the background and history of the relationship between the accused and the deceased should be taken into consideration 

Gill (2009)(ONCA) – an accused may be both frightened and angry

Tran (2010)(SCC) – the ordinary person standard must be informed by contemporary norms of behavior, including fundamental values such as the commitment to equality provided for in the Charter

Nealy (1986)(ONCA) – where the consumption of alcohol and some form of provocation is involved, a specific direction as to the cumulative effect of these factors should be given 

· Rolled-up charge – accused argues at least two of intoxication, provocation, and self-defence 

Mental disorder (s 16/presumption of sanity disproved on BOP by party trying to prove/all offences/special disposition: NCRMD) – accused must be found to:
1. Have a mental disorder (s 2 – “disease of the mind”), that

2. Renders him unable to appreciate the nature and quality of the act he committed, OR incapable of knowing that it was wrong

Chaulk (1990)(SCC) – “wrong” means more than “legally” wrong – a person may be aware that an act is contrary to the law but is at the same time incapable of knowing that the act is morally wrong in the circumstances according to the moral standards of society
Automatism (legal burden on accused) – the situation in which an accused person does not have mental control of their physical actions 
Non-mental disorder automatism ( full acquittal 

Rabey (1977)(ONCA) –ordinary stresses and disappointments of life do not constitute an external cause

Malfunctioning of the mind arising from some cause that is primarily internal to the accused, having its source in his psychological or emotional make-up or in some organic pathology ( disease of the mind

Malfunctiong of the mind that is the transient effect produced by some specific external factor (e.g. concussion) ( not a disease of the mind

Parks (1992)(SCC) – somnambulism is non-mental disorder
“Continuing danger theory” – any condition likely to present a recurring danger to the public should be treated as insanity

“Internal cause theory” – Rabey

The two theories share a common concern for recurrence

Stone (1999)(SCC) – Whether automatism should be left with the trier of fact

1. Has a proper foundation for the defence been established?

· Relevant factors: severity of the triggering stimulus, corroborating evidence of bystanders, corroborating medical history of dissociative states, evidence of a motive, whether the alleged trigger is also the victim

2. Is the condition a mental disorder or not?

· What is a disease of the mind is a legal question

· Consider above theories and policy factors 

Bouchard-Lebrun (2011)(SCC) – a malfunctioning of the mind that results exclusively from self-induced intoxication cannot be considered a disease of the mind in the legal sense
Should be explained that:

BARD is intertwined with presumption of innocence, rests on prosecution, not based on sympathy or prejudice, based on reason and common sense, logically connected to evidence (or absence of evidence), not proof to absolute certainty, more than probably

Should avoid:

Ordinary expression, same standard as apply in own lives, “to a moral certainty”, serious/substantial/haunting,

Convict if “sure” before defining BARD (Lifchus, 1997, SCC)
Falls much closer to absolute certainty than to proof on BOP (Starr, 2000, SCC)
Evaluating conflicting testimonial accounts

W (D) from JHS (2000)(SCC)
Believe evidence of accused ( acquit

Do not believe but in reasonable doubt ( acquit

Not convinced BARD by evidence you accept ( acquit 

It’s not a contest of credibility

Actus Reus/Mens Rea

Conduct – intention or recklessness

Circumstances – knowledge or willful blindness

Consequences – intention or recklessness

MR and AR must be present at same time, but MR can be superimposed upon existing act (Fagan, 1968, Eng CA)
Included offences

4. Described in enactment (assault causing bodily harm ( assault)

5. Charged in count (attempting to murder X by stabbing ( assault with a weapon)

6. Attempt


Actus Reus
Charter s 11(g) principle of legality (Frey v Fedoruk, 1950, SCC) ( no one should be convicted of a crime unless the offence is recognized in the Code or can be established by the authority of some reported case at the time of the act or omission 

The AR can be interpreted differently (Boudreault, 2012, SCC – risk of danger an essential element of care or control?)

Omissions – omission to act will give rise to criminal liability only where a duty arises 

3. Statute criminalizes omission (failure to maintain at accident)

4. Duty to act

a. Imposed by statute

b. Imposed by common law 
Thornton (1991)(ONCA) (HIV blood) – duty to refrain from conduct that would cause injury to another 
Moore (1978)(SCC) – reciprocal common law duty assist a police officer with duty
Voluntariness 

Automatism – Jiang, (2007)(BCCA) – fell asleep driving, Lucki (1955)(Sask Police Ct) ( no guilt if involuntary

Causation ( when AR includes consequences

If 2nd cause is so overwhelming/makes original wound merely part of the history ( no causation (Smith, 1959, Eng CA)
Thin skull rule – those who use violence on people must take their victims as they find them (Blaue, 1975, Eng CA)
Intervening, independent act

JSR (2008)(ONCA) – intervening act that is a more direct cause than prior act may sever the legal causal connection

Maybin (2012)(SCC) – if the risk of harm caused by an intervening actor is reasonably foreseeable to accused, the act will not break the chain of causation

Standards of causation:
Smithers (1978)(SCC) – A contributing cause of death, outside the de minimus range

Harbottle (1993)(SCC) – Substantial and integral cause of death ( raise accused’s culpability for 1st degree murder/s 231(5) 1st degree murders

Nette (2001)(SCC) – Smithers can be “significant contributing cause” ( all forms of homicide


Subjective Mens Rea
In true criminal offences, there is a presumption that subjective mens rea is necessary (Beaver, 1957, SCC)
· Presumption that people know and intend what they’re doing in the absence of evidence to the contrary

· Accused cannot possess unlawful drug without knowledge of nature of possession
· It is within the power of Parliament to create an act which would create liability in this situation, but the words of the act must be specific 
Recklessness ( In general, accused must have intended consequence or have foreseen consequence (recklessness) to be found guilty (Buzzanga, 1980, ONCA)
· Parliament may limit an offence (to not include recklessness) by the insertion of the word “wilfully”

Schepannek (2012)(BCCA) (drugs/prison) – Recklessness is seeing the risk and taking the chance
Willful Blindness 
Briscoe (2010)(SCC) – Willful blindness can substitute for actual knowledge whenever knowledge is a component of MR

Motive
Lewis (1979)(SCC) (dynamite/kettle) – Necessity of charging a jury on motive may be looked upon as a continuum (between motive being necessary for the Crown and absence of motive being necessary for the accused). In between the two end points necessity depends on the course of the trial and nature of evidence, and the discretion is left to the judge.

Transferred Intent – accused intends one offence but another one occurs because of a mistake (of identity, for ex.) or accident

Gordon (2009)(ONCA) (café shooting) – transferred intent does not apply to inchoate crimes of attempt 

Fraud 

Theroux (1993)(SCC) – To establish MR of fraud, Crown must prove that accused knowingly undertook acts which constitutes the falsehood, deceit or other fraudulent means, and the accused was aware that deprivation could result
Actus reus of fraud:

3. Dishonest act – proof of deceit, falsehood, or “other fraudulent means”

4. Deprivation (risk of or actual deprivation) – proof of detriment, prejudice, or risk of prejudice to the economic interests of the victim, caused by the act
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