Definitions – s.2; Lesser included offences?
Attempts – s.662(1); Indictable offences – s.469;  PC offences – s.533
Bodily harm: hurt beyond merely transient/trifling – Moquin MBCA
Fraudulently: act dishonest and/or knowledge X is false - Theroux SCC
Willful Blindness: imputes knowledge to an accused whose suspicion is aroused to the point where he or she sees the need for further inquiries, but deliberately chooses not to make those inquiries Briscoe SCC
Recklessness: less than actual intention - being in a situation where there's a risk of something; happening and you take the chance anyway
Motive: that which precedes and induces the exercise of the will


Reverse onus? mandatory Assumptions in these cases (vs. Permissive)

Legal /persuasive? “Prove/establish/lawful exuse” BoP Oakes
Evidentiary? “Evid to contrary/unless/assumed/est” BARD Downy SCC
Any reverse onus (S.11(D) PROBLEM – Whyte SCC (drunk driver in seat)
Charter s.11 any person charged with an offence has the right ... (d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent/impartial tribunal

s.1 (Limitation Clause) subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society: 
1) Substantial and pressing objective?  gov’t objective limiting right

2) Rational Connection Test? in order to be valid the measures taken must be carefully designed to respond to the objective (rational connection between presumed fact (e.g., trafficking) and substituted fact (e.g., possession); & also coherence w/ offence & the statute intent itself

3) Minimal Impairment? Reasonable alternative to the action?
4) Proportionality? Individual harms are outweighed by the social benefit 

The Crown must prove BARD – remember Thatcher
Starr SCC 2000 Both ends of spectrum? > probability< absolute certainty 
Lifchus SCC 1997:  No: conflating w/ everyday meaning, synonyms, occurrences, morals, YES: evidence (not feeling), not absolute certainty - 

JHS SCC 2008: Credibility contest (WD test): Believe D acquit; don’t believe D but reasonable doubt, acquit; don’t know who to bel, acquit 

1) Actus Reus:
  Conduct: The action done (e.g., breaks and enters) 

Involuntariness? Wolfe ONCA; Lucki SPC: could negate AR b/c it could be argued physical act was not carried out by a conscious/controlling mind 

Omission? Fagan EngCA:  Continuing act (AR & MR must overlap, MR does not have to be present initially though);
 Moore SCC; Thorton ONCA; s.182(2): Duty to act via CL or Statute (e.g., obstruction of justice failure to identify self to police; give tainted blood knowingly), broad duty to refrain from harming others 
Circumstances: Specific Circumstances? Absence of?

Consequences: Do the consequences in the fact pattern meet offence?

Causation? But-for test; Legal: should X be held responsible?

Smith EngCA: Did the intervening act overwhelm previous cause to make it a mere part of history? Causation satisfied if original act operating/substantial cause (Soldier stabbed – fell/bad care b4 doc)
Blaue EngCa: (victim refusal of blood) thin skull rule – special victim? 

Maybin SCC: (bouncer hit)Was the act reasonably foreseeable in the circumstances? General intervening act RF: causation still. Meet Smithers Test? –(beyond de minimus) if no, guilty
JSR SCC: were there multiple parties engaged in dangerous activity?

Act of any participant still makes you legally cause (northbound shooter)

Tests: Standard of causation?

Smithers SCC: (hit stomach-kills) Actions contributed beyond de minimus?

· Use for manslaughter or other offences (if defence)
Harbottle SCC: (sex ass/hold vic) Substantial and Integral cause of death?

· Use for 1st degree murder or s.231(5)

Nette SCC: (rob/hogtie old lady) Significant contributing cause? 
· Use for 2nd degree murder or any other offence (if crown)

2) Mens Rea: 

a)  SUBJECTIVE MR? “knowingly, willfully, intentionally, recklessly”
i)  Intent: when a person does an act purposely (not accidentally) - conduct. A person intends the consequence where he acts for the purpose of bringing about that consequence, or where they are substantially certain that consequence will result Buzzanga SCC “When there is no mental element in the Criminal Code - use general meaning of intent and recklessness”
Transferred intent? Gordon OnCA (shootout at café, intended to kill one, injures 3) Only imply to actual offences, attempts req full intent. High MR b/c the AR is so low. 
ii) Knowledge: awareness a particular circumstance exists/ doesn’t exist

Or, wilful blindness, in which one actually suspects the existence or non-existence of a particular circumstance but deliberately refrains from confirming that suspicion, is equated with knowledge
Beaver SCC: (sell heroin, thinks it’s sugar) True Crime offence? PRESUMED subjective MR in indictable offences, unless stated otherwise

Honest belief? Only has to be honest, not reasonable = KNOWLEDGE

Shand OnCA (shot vic trying to steal weed, unclear intent) Subjective foresight/likelihood of death (KNOWLEDGE)? Minimal constitutional requirement for MR of murder (s.229 – unlawful object murder)

Wilful blindness (= knowledge)? = Knowledge, precludes recklessness Buzzanga & Durocher SCC – French posters, incite hatred)
Blondin BCCA (scuba tank drugs) Duty to inquire? Threshold at which suspicion of illegal act = duty to inquire (judged in all the circumstances) 

Briscoe SCC (golf course murder) Threshold test met? If you have a subjective belief an offence will occur – duty placed on your to inquire: purposely avoid gaining knowledge? = True knowledge
iii) Reckless: to act or consequence occurring; foresees possibility, but proceeds anyway (less than full knowledge or intention, but sufficient to satisfy req of subj. MR) Buzzanga
Theroux SCC: (fraud of insurance) Honest belief no harm would result?

Intent to consequences is insufficient; belief of no wrong is irrelevant. If a person intends to do a particular act, and that act is criminal ( all that is required for subjective awareness of act


B) OBJECTIVE MENS REA?  “reasonable in all the circum, ought to have known”; licensed activity, automatic activity, public policy
Tutton SCC Criminal Negligence? (religious vision kills boy) 

Test: SIGNIFICANT/MARKED departure from RP given the circumstances
Honest AND reasonable belief with regard to mistake of fact (defence) – don’t personalize (subjective an objective component)
J.F. SCC (wife kills daughter) Higher or lower standard for offence? 2 standards of objective fault, Criminal negligence reqs significant departure from reasonable person obj standard; failure to provide necessities (s. 215): marked departure (statutory offence)
*R v. Hundal SCC (dump truck, dangerous driving) What circumstances are relevant for a marked departure for dangerous driving? Marked departure from conduct of a reasonable person = test for obj MR
Licensed activity? Points to objective fault  (already meets minimum standard requirement) Public policy? (e.g., deaths from driving) and Automatic activity? Cory J: “in regard to all the circ” = hint for obj MR

R v Beatty SCC (median/kill) Momentary lapse? Non-awareness does NOT constitute marked departure from the reasonable person in the circumstances (temporal req., surrounding circ CAN negate mom lapse)
Don’t collapse AR/MR for dangerous driving (can’t infer this from fact that people died). Significant departure from the RP
Roy SCC Still within the norm of reasonable person? Cannot infer from a dangerous act that MR is satisfied as long as it is in the norm 
Objective MR POFJ (s.7) ALL IMPORTANT
Martineau SCC (non-constitutional; B&E partner murders): blameworthiness in proportion to the punishment/stigma of conviction? Causing harm intentionally ought to be punished more than non-int
MR must reflect the particular nature of the crime
DeSousa SCC– (New Years party foul) unlawful acts (that harm other people) and there are aggravating circumstances (e.g., bodily harm)

S.269, need subjective mens rea of unlawful act, but also need objective foresight (reasonable person standard) of harm – 1st time courts say this 

Court says not s.7 violation - not a high stigma, punishment is flexible

UNLESS it out of proportion w/ stigma/punishment of offence - then requires subj element as well

*Creighton SCC (constitutional; injecting drugs) Flexible punishment? Unlawful object manslaughter s.220(5)(a) is constitutional (not a high stigma offence) – [POJ] – SJ MR not required if flexible. 
Subjective MR of unlawful act (danger + NOT abs liability) + Obj foresee of bodily harm (not death itself); not every part of the AR needs MR 
NO personalization if assessing the obj MR (unless unable to know risk)


c) STRICT LIABILITY ? BARD AR, NO MR (DUE DIL D) = Pub Welf 

Fault measure objectively

Sault Ste Marie SCC (City polluting) Strict liability or another offence?, Consider 1) scheme 2) nature 3) punishment & 4) wording of provision 
Due Diligence?: 1. Honest/reasonable belief conduct not violate 2. Took all reasonable steps prevent AR (Both OBJ) BoP

Rahim OntCA  (Speeding to avoid collision) Silent on defence?
Silent on defence assume SL unless explicitly AL (NO AL UNLESS STATED)
Due diligence – focus offence charged with, illegal acts surrounding not necessarily negate the defence
Chapin SCC (hunting too close to feed) Standard of due diligence? – low standard of DD, SL is NOT  true crime offence

d) ABSOLUTE LIABILITY? BARD AR, NO MR, NO DEFENCES
Re Motor Vehicle SCC violates the Charter? POJ: morally innocent not be punished  AL + imprisonment (violates s.7); Fines are OK


Motive? Lewis SCC not an element of offence, can be used as evidence/fact, not necessary to instruct jury unless miscarriage of justice

OBJ: “departure from the standard of care that a prudent X would have exercised having regard to what actually were /might reasonably have been expected“ - Hundal
SuJ: When there is no mental element in the Criminal Code - use general meaning of intent and recklessness - Buzzanga

3) DEFENCES AoR: MoF, Prov, Necessity, Duress, Intox (spec)
a) Mistake of Fact? (see also: Tutton, Beaver, Blondin)
Source CL; Scope: any offence with knowledge (Beaver) Onus: D (air of reality); Result: Acquittal. Show honest mistaken belief existence in the circumstances, which if true would make conduct non-culpable. Negligence offence: belief must be reasonable (Tutton)

Kundehus SCC (Mesc not LSD) What’s the required knowledge of offence? Dissent: AR and MR must match, cannot convict of more serious offence w/ MR of lesser offence (Blondin, Beaver)

PoppaJohn SCC (retail agent sexual assault) honestly held belief? Dissent (Dickson) honest belief in consent need only be honestly held

REASONABLE STEPS PROVISION s.273(b)Reasonable steps taken to get consent? It is not a defence…where b) the accused did not take reasonable steps, in the circumstances known to the accused at the time, to ascertain that the D was consenting @ the time 
Ewanchuk SCC  (Leading case, sex  ass req job in trailer – says no) how is consent determined? Consent(or lack thereof) is determined solely through a subjective analysis of the state of mind of the victim so accused must point to something in victim’s conduct or words that expressed willingness to engage in sexual activity Air of reality? Reasonable steps provision considered not satisfied because she said no repeatedly. Sexual history not relevant

 
b) Mistake of Law?  
Source: CL Scope: all Onus D- BoP Result: Judicial stay s.19: ignorance of the law is not an excuse BUT
Campbell SCC (stripper asks judge) Mitigating factors? Unique situation mitigated her sentence because she asked a judge about the law (SCC recognizes legitimacy of the CL defence of officially induced error)
Levis SCC (company didn’t renew car reg, error by agency) Officially induced error? Requires: 1) error of law or mixed law/fact was made 2) the person who committed the act considered the consequences of their actions 3) the advice came from the appropriate official 4) the advice was reasonable 5) the advice was erroneous 6) the person relied on the advice in committing the act (NB: this has NOT been proven yet)
Khana OnCA: (landed imm status) state gives reasonable advice? ok


c) Intoxication? NOTE DIFFERENCE BTW SPEC/GEN INTENT
Source: CL (modified by statute) Scope: spec intent, and some general intent Onus: D- AoR (specific intent crime) BoP (general intent – extreme intoxication); then rebut BARD Result: acquit/lesser (neg MR)
Leery rule Specific intent crime? “for the purpose of, with the intent to” – draws distinction between general (simple intent to commit action) and specific intent (adds specific additional purpose to crime)
Drader ProvCT: Level of drunkenness? Medium level of intoxication needed to invoke the defence for specific intent. Acting foolish, but like a drunk person would. Were they acting rationally/out of character? Drader did what a person who committed the crime would do (ran). 
Bernard SCC (friends apt, sex ass) general intent offence, intoxication not available Dissent: Dickson- should apply to gen intent

Penne SCC: does the offence involve intoxication? Penne case stands for the principle that you cannot use defence of intoxication for offences that involve intoxication (e.g., driving while intoxicated)

Daviault SCC (wheelchair sex ass, extreme intox) General intent crime? Cory J: If intoxication is sufficiently extreme can invoke defence even for general intent crimes: drunk to the level of automatism: incapable of voluntary consent. Charter (cannot convict moral blameworthiness). Sopinka: absurd that drunker the better, need expert evidence
S.33 CC: Assault based crime of general intent? After Daviault, section removes defence of extreme intoxication in general intent offences that are assault based (getting intoxicated substitutes for MR of assault)

Lefebure SCC: Involuntary intoxication? Not guilty


d) Provocation? 
Source: s.232 Scope: murder only Onus: D-AoR Result: red to manslaugt

Was there a wrongful act/insult that would cause an ordinary person to lose power of self control? (objective test) – Yes (Thibert), No (Tran)

Did the accused act on the sudden (factual) before they had time for their passions to cool? (subjective test)- Yes (Thibert), No (Tran)

Hill SCC (homophob 16 year old; hatchet to head) What factors are relevant to find the ordinary person? Jury can be instructed to consider the accused’s age/race/sex, but it is not an error of law to not do this
Thibert SCC (Taunted by wife’s lover, shoots) Air of reality met? Both objective and subjective tests met in this case; must take into account the relevant circumstances? (history of relationship of parties). Dissent: Dissent: Major obj/subj. test not met – planned to bring gun
Tran SCC: (Viet husband breaks into apartment, stabs, claims unique background –higher insult, “I got him”) Aware insult was happening? Charron no air of reality, D knew affair was going on, couldn’t really be said to have caused him to act on the sudden. Personal characteristics restricted by subjective test: must be provoked, NOT kill b/c prov poss.
Daniels SCC Cumulative history? Entire history of party may effect last insult’s gravity – even if by itself not sufficient to meet obj test

Gill OnCA (“geek”, hits car, confronts, stabs) Acted out of anger? 

Nealy OnCA (drinking/drugs, remarks re gf, fight, stab) Rolled up charge possibility? This occurs where there is no air of reality to self-def, provocation, and intoxication individually, but there is enough evidence to instruct the TJ to find no intent to kill: subj intent – all rel to determine

e) Defence of Mental Disorder?
s.16(1) no person is criminally responsible to an act/omission committed while suffering from mental disorder(defined as disease of mind in section 2 of CC) which rendered the person incapable of appreciating the nature & quality of act/omission or knowing it’s wrong
s.16(2) presumption of insanity, person raising insanity must prove BoP
i) Mental Disorder Automatism?
Source: s.16, CL Scope: all Onus: both D and C BoP Result: disp hearing 

Cooper SCC “disease of the mind”? Defined as any illness /disorder /abnormal condition which impairs the human mind or its functioning (excluding self-induced states of intoxication). Did they understand X was wrong? “Appreciates” imports ability to perceive conseq. 

Chaulk SCC (robbery/murder, thought not controlled by man’s laws) Knew what they did was morally wrong? Moral wrong, not legal wrong is the qualification for s.16 – ties to lack of moral blameworthiness. Perceived they were doing something legal? Psychosis negates AR if thought they were doing something legal (slicing bread) but really killing 
Rabey OnCA: (rock kills crush) Psychological Blow via the ordinary stresses and strains of life?? An event that will not cause someone of ordinary mind to enter into dissociative state so he must have entered one due to a disease of the mind (mental disord). Cause you to react extremely – must be an internal factor that caused this; Exp evid req.
Swain SCC: introduce evidence at start of trial, after guilty, Crown
Luedecke OnCA Sexsomnia, criminal review board
ii) Non-Mental Disorder Automatism? 
Source: CL, s.16 Scope: all Onus: D-BoP Result: Acquittal
*Stone SCC: (nagging wife, stabs, hides body, runs to Mex, turns self in) Internal/External cause? Continuing danger? Corroborating testimony? Expert evidence? Motive? – Factors for non-mental disorder automatism. Would this cause someone without a disease of the mind to enter a dissociative state (shocking psychological blow?)? To meet the requirements, you generally need an external cause that would cause an ordinary person to go into a dissociative state. Rage, NOT automatism (nothing about these facts that would suggest someone without a disease of mind would enter a dissociative state). 
Parks SCC (sleepwalking killer) internal cause but no mental disorder? – no MR, event causes you to go into automatistic state (applies to sleepwalking- internal factor but not mental disorder) NB: BoP involuntary and not insane: Judge assumes insanity if raised
iii) Extreme Intoxication Automatism? (See Daviault)
Cooper SCC: general rule – conditions brought by intoxication not MD’s
Bouchard-Ledun SCC (ecstasy freak out) Toxic Psychosis? More a normal person is susceptible to toxic psychosis, less likelihood of being MD, start from the general presumption that it is excluded  (s.33(1) applies)

f) Necessity?  (Law’s recognition of moral involuntariness)
Source: CL Scope: All; Onus: D-AoR Result: Acquittal

Perka SCC (weed on boat, forced ashore) Already engaged in unlawful activity? Does not automatically deprive accused.  If the accused is totally responsible for the perilous situation and it was reasonably foreseeable, you instruct the jury to consider whether peril was accused’s creation. 3 elements: 1) urgent (pressing and imminent) peril/danger? 2) no legal way/alternative out? 3) proportionality btw the harm caused and the harm avoided (harder if only “risk” of harm)?

Latimer SCC: (killed cerebral palsy daughter) Standards for 3 elements? 
Modified objective test for urgent peril/danger and no legal alternative (not met here, could have sent her for more help), and objective test for proportionality (no consequence worse than taking human life)

Ungar OnSC (ambulance in emergency, dangerous driving) public service? Public service outweighs dangerous conduct – succeeds

Walder ManPC: (beekeeper drunk, allergy) factors diminishing reasonable foreseeability of harm resulting? 10 years exp with bees

g) Duress? Like necessity only threat compelling you to criminal act
Source: s.17(exclusions), CL Scope: All; Onus: D-AoR Result: Acquittal

Hibbert SCC: (lures victim, afraid he would be killed if didn’t) party to offence? Parties not subject to exclusions of s.17. 
Ruzic SCC: (dealer says do X or kill family) Immediacy and proximity? No longer required because they violate s.7, no longer in effect

Ryan SCC*: (hit on husband) threat compelled commission of act? Succumbing to (duress), or meeting (self-defence) threat? Must compel accused to commit crime (wasn’t saying to kill him) STATUTE APPLIES TO PRINCIPLE OFFENDERS, CL APPLIES TO PARTIES. Test for duress? For principle offender: i) Threat (explicit or implied) of death/grievous bodily harm: directed @ accused or 3rd party – subj/obj. (CL/Statute); ii) Reasonable belief the threat will be carried out - ModObj iii) honest/reasonable belief (CL/statutory) iv) Offence must not be on the list of excluded offences (CL; N/A to parties) v) The accused cannot be a party to a conspiracy or association where knew that threats and coercion to commit an offence were a possible result of the criminal activity, conspiracy or association (CL/statutory) vi) No safe avenue of escape/no legal way out – ModObj (common law) vii) Close temporal connection btw threat & harm threatened (can’t be too far removed - reasonability of threat - common law) viii) Proportionality btw harm threatened and the harm inflicted by accused – ModObj (common law) Two elements:
a. Diff btw the nature & magnitude of harm threatened & offence 

b. A general moral standard regarding the accused’s behavior in the circumstances (according with what society expects)
Paquette: duress only applies to principle offenders

4) ATTEMPTS
An attempt to commit an offence is always an inchoate offence that is always included in the original charge. Punishment of attempts is always lower (generally half max penalty as per section 463(b)) 
s.24(1) anyone with intent to commit offence does anything for the purpose of carrying it out (2)  Whether or not an attempt or mere preparation? question of law(easier to be appealed) (i.e., too remote?)
Intended to commit and offence? Do something towards carrying out the offence (beyond mere preparation)?
Ancio SCC: (B&E with shotgun, misfire) Reckless intent tantamount to preparation/intent to kill? No, does not meet the MR for murder (recklessness not sufficient). Higher MR than murder (low AR though)

Sorell & Bonditt OnCA (chicken store “robbery) Intent? MR, accused must have intended to do what amounted to crime (question of fact). If vague evidence on intent ( insufficient. Beyond mere preparation? AR: where intent is proved, vague facts may sufficiently proximate attempt. Q of law. Infer intent from BMP? Can infer intent if est BMP.

s.24(1): Possible to commit offence? Every one who, having an intent to commit an offence, does … anything for the purpose of carrying out the intention is guilty of an attempt to commit the offence whether or not it was possible under the circumstances to commit the offence.
Dynar SCC (money launder fail) Possible to commit offence? If accused intended to commit full offence and did something beyond mere preparation it does not matter whether the commission of the offence is impossible. Unless NOT A REAL CRIME can be guilty. Dissent: legal impossibility not a crime (e.g., stealing own umbrella thinking not yours)

5) PARTIES (Aiding and Abetting)
s.21(1): Every one is a party to an offence who a) actually commits it; 2) does or omits to do anything for the purpose of aiding (helping) and person commit it; or 3) Abets (encourages) any person in committing it

s.21(2) Common intention? Where two or more persons form an intention in common to carry out an unlawful purpose and to assist each other therein and any one of them, in carrying out the common purpose, commits an offence, each of them who knew or ought to have known that the commission of the offence would be a probable consequence of carrying out the common purpose is a party to that offence
Briscoe SCC: (golf course murder) Intent required? Actus reus of aiding or abetting is conduct: doing or omitting to do something that assists or encourages the perpetrator to commit the offence.  While it is common to speak of aiding and abetting together, the two concepts are distinct, and liability can flow from either one.  Broadly speaking, “[t]o aid under s. 21(1)(b) means to assist or help the actor.  To abet within the meaning of s. 21(1)(c) includes encouraging, instigating, promoting or procuring the crime to be committed”  INTENT: does NOT require a desire for offence to be committed. Knowledge that the perp intends crime (wilful blindness sufficient) and intends to do something that encourages it.
Fraser BCCA: (Drinking party, vic beaten, wallet stolen, robbery charge – convicted of lesser included offence of assault) Intoxication? “for the purpose of” lays out specific intent provision. Intoxication open to parties: abetting only if so intoxicated can’t understand actions/purposes of principal offender (could argue lower threshold of intoxication Drader)

Dunlop and Sylvester SCC (gang, gang rape) Mere presence at the crime? Mere presence at the site of the crime site is insufficient to ground criminal liability. Accused must perform some act intended to aid principal in commission of offence.
Coney QB: non-accidental presence? not sufficient – need more

Preston SCC: accused understand what was taking place and encouraged or assisted attainment thereof? – sufficient, 
Black; Clarkson: encouragement? Prevented escape? Liable 

JSR SCC: (NorthB shooter) Participated in dangerous activity? Party provision not applicable, need similar intentions, not opposite

Thatcher SCC (killed or hired someone to kill wife, alibi) different instruction to jury on aiding and abetting vs. actual crime? No, legally irrelevant, equally liable. If jury convicted BARD one or other:convicted

SENTENCING General principles Part XXIII (s.718-718.2): always done by trial judge – must be proportionate to gravity of offence and blameworthiness of offender – both Crown and Defence can introduce evidence at hearing to sway sentencing one way or another 

Mitigating factors? Generally proven on BoP (evidence @ trial/sentence)

Sentencing options? Imprisonment, fine, probation, conditional sentence, conditional/absolute discharge, firearms prohibition, DNA databank order (can be a mix of the two)

What can be introduced at sentencing? criminal record, upbringing, letters of support (attest to good character), medical and psychiatric reports, victim impact statements

Goals of sentencing? s.718: denunciation, general and specific deterrence, separation of offenders, rehabilitation, reparation, promotion of a sense of responsibility in the offender and acknowledgement of the harm caused to the victim and community

Steps? 1) Look for sentence in code; find broadest possible penalties

Maximum Sentence? Minimum Sentence? (NB: currently, most have no minimum) Other provisions in the CC? Cond/abs discharge, fine, probation, cond sent (house arr) provisions avail for your crime?

2) Narrow the Range for your particular case

Look for factors that take into account both  - Sweeney SCC 
· Moral blameworthiness of the offence?  and 

· The circumstances of the offender? 
Proportionality? (718.1 sentence must be proportionate to gravity of offence and degree of responsibility of offender) Fundamental principle of sentencing (e.g., first offence, character, etc.)

Secondary factors? 718.2 – - Consideration of aggravating /mitigating circ, principles of parity and totality, instruction to consider “all available sanctions other than imprisonment reasonable in the circ”, (esp w/ ab)
3) Similar cases with similar facts to yours? Treat like cases alike
4) Time already spent in custody? (if accused has not been out on bail) 

- Truth in Sentencing Act 2010No access to educ, support systems, etc. in pre-trial detention (B/c of these factors, wanted to give more credit) 

5) Global Sentence? If charged with multiple things, what is the overall sentence? Canada: generally runs sentence concurrently, not consec
- Given sentence for the totality of your action (criticism: 5 years for each assault = 5 years);  One event? Generally, run concurrently

6) Other orders in conglomeration with your sentence? Firearms restriction, orders in sex registry, prohibition, etc. What is required by the code and what can you argue for/against?

7) Error in principle? Must be an error in principle to appeal a TJ sentence

- Grossly disproportionate? s.12 of Charter forbids imposition of grossly disprop sent (outrage society’s standards of decency 

s.742.1 conditional discharges

Nasogaluak SCC: (police misconduct) Charter violations taking place during arrest? Can take Charter violations into 
Sweeny SCC: (crim neg., cleft, bad upbringing, letter for and against) What factors ought to be considered in sentencing? Fitness of sentence has to take into account the circumstances and realities of life; goals in the ultimate purpose of sentencing: general deterrence, specific deterrence, isolation, rehabilitation, denunciation. Substitutes sentence for 2 years, less a day (keeps in prov jail over fed) ez to find a provincial jail where you live, diff class of offender in fed pen. Will this sentence deter the behaviour? Incarceration not effective means of deterrence. 
Ferguson SCC (RCMP officer manslaughter w/ firearm w/in jail cell|no constitutional exemptions to minimum offences) Is the sentence grossly disproportionate, or merely excessive? S.52(1) cruel/unusual punishment (strike down) if outrages standards of decency|TJ not extrapolate what factual can jury made unless certain (can make new find of fact if BARD)
M(L)  SCC (child molester, dangerous) Dangerous offender? case by case, if circs warrant ( impose maximum avoid drawing comparison w/ hypothet worst case scenarios; jail indef, use as bargaining chip compromise justice? Long term offender? Supervise after release up to 10 yrs (does not reduce imprisonment 

Latimer SCC- mandatory mins do not violate charter

Secondary principles of sentencing?

Aboriginal? s.718.2 – applies to all natives, not just reserves 
Gladue SCC (Stabbed/killed fiancée drunken argument, ab) Unique systemic/background factors play part in bringing offender before court?
 restorative justice must be given particular consideration w/ ab’s – not only thing considered, traditional punitive objectives weighed facts case. Problem w/ over-incarceration of ab women (1/3 of women in fed pen, but 5% of the pop:  Racism, abuse in residential schools, age (younger), over policing (targeting ab ppls), sentencing practices (ab ppls given harsher sentences- surety they will show for trial is harder if on reserve)
Type of sentencing procedures/sanctions appropriate in circumstances due to particular heritage/connection? Duty extends to CoA

Ipeelee SCC (long term offender violate LTSO) Long term offender and ab? Purpose LTSO protect public/rehabilitate. Take into account all factors re ab background (does not matter how harsh offence): provides context understanding/evaluate case, do not need establish causal connection b/w ab background and committing offence|1) TJ reducing incarceration? Imposing sentences effective deter/rehabilitate (based fundamentally different world views) 2) TJ ensure systemic factors not lead discriminatory sentencing? Socioeconomic factors lead deprivation opportunities, potentially reduce moral culpability)|§7182(b) require disparity in sanctions justified similarity is matter of degrees, diff exp/background of every offender (esp aboriginal offenders)
Parity and Totality? Akapew SCC (guilty 5 offences (incl flight police cause death), 47 years old, long history substance abuse/criminal convictions)History of crim offences taken into account? Aggravating factor, more serious punishment repeat offenders, protection public Sentences co-offenders do not have to be similar. Principle of Totality? requires when sentencing multiple offences, overall sentence remains just/appropriate. Shows that party can get harsher sentence than principle offender
Draper SCC – Mitigating factors? Must take account mitigating and aggravating factors w/o over emphasizing either, do not have to mention all mitigating factors but must consider them


· Battered Women Syndrome
Statutory; Result: complete acquittal ; BoP: AoR from which crown has to prove BARD (Cinus) BATTERED WOMEN SYNDROME: expert psych evidence is relevant and necessary but does not usurp jury; must look what A reasonably perceived given her situation and experience (years of abuse) and take into account environmental factors as to why she can’t leave (lack of job, children, fear of retaliation)
A able to understand cycle of tension-violence-contrition; foresee violence (Lavalee SCC) (A living with partner for 3-4 years; constant abuse; kills him with single shot to back of head after argument)

Judge and jury need to appreciate Battered women history and experience of all women; facts must not always match Lavalee; expert advice also useful for determine necessarily duress 

Must be a REASONABLE WOMAN STANDARD; not stereotype or reasonable man (Malott SCC) A charged with murder of ex-spouse and his new GF; less immediacy than Lavalee
A’s belief she will be assaulted must be REASONABLE not CORRECT; immense is only a factor not required (Petel SCC) (killed dealer partner of daughters abusive girlfriend)
BoP: AoR meaning is there evidence on the record upon which a properly instructed jury acting reasonably could acquit

ABORIGINAL SENTENCING: Do we have evidence in Canada, that Aboriginal peoples are not receiving specific or general deterrence?

Canada has very high rates of incarceration in general

· Compared to other democratic westerns countries other than US, we incarcerate more people 

Recognized restorative justice as a valid goal of sentencing -> other kinds of measures that could be taken to rehabilitate offender and restore relationship of offender and community

Broaden range of sentencing options and reduce amount of incarceration (specifically mentioned situation of Aboriginal offenders ( s. 718. 2: “particular attention to the circumstances of ab offenders”
General direction to decrease reliance on incarceration but to do something special for aboriginal offenders

What is meant by the specific reference to Aboriginal offenders…

Gladue SCC found that this was an error in principle -> judge must include this fact in sentencing

There is a sig problem of over-incarceration of Ab people in Canada 

Disproportionality is even greater for women than for men (at this time, 1/3 of women in federal institutions were Aboriginal even though they made up less than 5% of Canadian population overall)

why this overrepresentation? might be a concern that these individuals are being wrongfully convicted because of some kind of racism; higher rates of offending that are grounded in a history of colonialist policies including things like the residential school system
Poor communities with very high rates of abuse -> conditions lead to criminal activity; age -> Aboriginal communities are younger on average (young people commit more crimes)
Over-policing -> some of those higher rates of offending are generated by policing that targets Aboriginal peoples (leaving white kids that are doing the same thing alone)
Sentencing practices -> considerable evidence showing that Aboriginal peoples are given different, harsher sentences (much less likely to be given bail, pending disposition of their charges)
You can’t simply say that this is not for the sentencing judge to deal with those systemic background factors are relevant to who the person is we are supposed to sentencing the person we’re supposed to be coming up with a sentence that is effective and consistent evidence that incarceration is not proving to be a deterrence for Aboriginal peoples: court suggests that this may show that the incarceration is an incompatible response to Aboriginal offenders 
**After Gladue, statistics didn’t get any better. ( recent report that said that 23% of male are Aboriginal and 41% of women are Aboriginal in institutions (rate of 10 times that of non-Aboriginal)

Provocation: Should this be struck down? Ordinary person is a strange concept, and is similar but different to the reasonable person. Ordinary person could be criticized as being too vague to be of any use, it is artificial. As per Hill, temperament, age, sex, race can all be considered as well as the entire history leading up to the insult (Daniels) history of the relationship (Thibert). But it is not necessary for the judge to instruct the jury on which factors are relevant (Hill). These considerations invite stereotypes of homophobia (Hill Wilson: “it seems to me that if the objective test is, as I have concluded, the “ordinary person” similarly situated and similarly insulted, then the fact that the victim of the sexual assault, the accused, is a male, and that the attack is a homosexual one, may be properly be considered”), sexism, and racism to be relevant considerations for the court. However, as expressed by Cory J in Thibert – the objective element of the ordinary person is meant to weigh in on the human frailties and protect society.  According to Charon, it is meant to be a response to what is justifiably being wronged. Moreover, as stated by Charon in Tran, the goal of ordinary person is to reconcile the reasonable person test with the subjective test. If we start from the presumption that a reasonable person would simply not commit homicide based on an insult, this reconciliation makes sense. It is also justified because it is only a partial defence, it only reduce murder to manslaughter. Another criticism is that provocation seems to favour the emotion of anger over others. For example, anger has a defence but compassion does not (Latimer, assisted suicide). However, the response to this is that the Courts must defer to the legislature to make these calls
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