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1. Common Law Contract of Employment

Montreal Locomotive Works 1947 PC

· Who is an employee?

· Fourfold test: (1) Control; and (2) economic independence (a) ownership of tools, (b) chance of profit; and (c) risk of loss

Bhadauria 1981 SCC Laskin

· There is no right to be hired in the common law—there is no tort of failure to hire.  The court will not force an employment contract because of freedom of contract

· Human Rights Code / Tribunals occupy the field over discrimination—the court will not step in

Cognos, 1987 Ont. H.C.

· the common law does recognize a tort of wrongful hiring: where someone is lured away to a new job that doesn’t live up to the promised opportunity

Honda v. Keays 2008 SCC

· Chance to reconsider Bhadauria.  SCC chose not to recognize a tort of discrimination, but allowed discrimination to be an aggravating factor for determining damages

1. Dismissal Under the Common Law

Bardal v. Globe and Mail, 1960 Ont. HC

· One month of notice for every year worked, but is nuanced by other factors 

Evans v. Teamsters, 2008 SCC

· Working notice is acceptable and there is no practical difference between this and firing a person and rehiring them for a finite work contract.

Cronk 

1994 Ontario Gen. Div. MacPherson J.

rev’d on appeal 1995 Ont CA LaCourciere 

· You are not protected against dismissal but you are guaranteed notice or damages as substitute. Your future employability is a factor in determining appropriate period of notice

· At TRIAL: Factors to consider: character of employment, length of service, age, availability of similar employment, experience, training, qualification.  There is no special stigma felt by a fired senior manager. Cronk received 20 months

· At APPEAL: re-employability shouldn’t be the only factor as the burden of a bad economy shouldn’t be entirely shouldered by the companies.  Cronk received 12 months.

· DISSENT: occupational character is only relevant as a proxy for employability.  The system of awarding high occupational status people more is troubling because it looks like unequal justice

Dowling v. City of Halifax, 1998 SCC

· There is no concept of near cause: the standard for just cause is very high and the period of notice will not be reduced for near cause

McKinley 2001 SCC Iacobucci J

· Mere dishonesty is not enough to result in cause for dismissal.  Dishonesty must give rise to a breakdown of the employment relationship.

1. The Right to Bargain Collectively s. 2(d)

Wagner Act (National Labour Relations Act) US
· Introduced principle of exclusive recognition: one union per bargaining unit

Labour Trilogy  1987 SCC 

· Raised challenges to under s. 2(d): (1) right to organize / form a union; (2) right to bargain collectively; and (3) right to strike.

· The SCC said s. 2(d) protects none of these

· 2(d) only protects the right to form an association and the right to exercise other Charter rights in a group

· DIXON DISSENT: left the door open for a revisit

Delisle 1999 SCC Bastarache

· Reconsidered the issue of the right to organize

· SCC rejected that a prohibition on the unionization of the RCMP was a breach of 2(d), but opened the door by saying that a more vulnerable group might get the protection of s. 2(d)

Dunmore 2001 SCC Basterache

· Reverses the Trilogy in part: right to form a union

· S. 2(d) protects a right to associate / form a union for vulnerable workers.  It does not, however, extend to a right to bargain collectively 

Health Services 2007 SCC McLachlin and LeBel

· Reverses the Trilogy in part: right to bargain collectively

· S. 2(d) protects your right to bargain collectively

· Limits: it is only a procedural right, i.e. it is not a right to an outcome, there is  a duty to bargain in good faith, only where there is substantial interference will there be a violation of 2(d), there is a right to be consulted about changes, it must be on a fundamental issue

Fraser v. Ontario (Ont CA reserved judgment)
· A case that will show how far Health Services will affect private employers—does the government have to extend collective bargaining rights to private employees via legislation

1. Status Under the Legislation

Hearst Publications Inc. 1944 USSC

· To determine who is an employee must look at the substance, not the form of the relationship and ask purposive question: are they subject to evils the Labour Act seeks to protect.  Also, are they economically vulnerable (three significant factors: chance of profit / risk of loss, unequal bargaining power / 

Winnipeg Free Press 1999 Case No 443/97/LRA

· Example of the Dependant Contractor

· Important consideration is the nature and degree of control.  In this case it is high considering it is off site employment.

· You can be both an employee and an employer

Children’s Aid Society of Ottawa-Carlton, 2001 OLRB

· Managers are excluded from bargaining units because of (1) conflict of interest and (2) undue influence because of position

· Indicia: power to hire / fire, power to discipline, power in respect of labour relations power

Old Dutch BCCA

· Applies the fourfold test from Winnipeg Free Press
· All three levels of consideration BCLB, BCSC and BCCA considered them to be dependant contractors

· Important determination: are they in the product market or the labour market.  If they are in the product market then there are issues with the Competition Act.  They are in the labour market because they work for compensation (just because it is indirect doesn’t mean that it isn’t from the employer) and exhibit economic dependence.

· Applies Frownes
Frownes (1974 BCLRB)

· A dependant contractor is one who performs work or services for another person.  He is in the labour market, not the product market.  He does this work for compensation or reward, not gratuitously.  He may furnish his own tools, vehicles, equipment…He need not be employed by a contract of employment.  However, he does have to be in a position of economic dependence which leads the board to judge that this relationship resembles more closely that of an employee than that of an independent contractor 

1. The Union Organizing Drive

BC Labour Code, s. 18

· If the union gets 45% of the members of the proposed bargaining unit to sign union membership cards the union can apply to the Board to be certified

1. Is the Union Appropriate?

BC Labour Code, s. 1

· “trade union”: the union must have a local character and cannot be dominated or influenced by the employer.

BC Labour Code, s. 22

· The board decides whether or not the unit is appropriate for collective bargaining and may, before certification, include additional employees in or exclude employees from the unit

United Steelworkers of America v. Kubota Metal Corp. 1995 Ontario Labour Relations Board

· The union must be a qualified union for the certification process to be successful.  To be a qualified union, formalities like traditional procedures, constitution, articles, assets are required

· A union that receives employer support cannot be certified to represent employees nor enter into a CA binding those employees.  It is an unfair labour practice from an employer to set up a “trade union” to hinder employees’ efforts to seek representation

ICBC and CUPE

· The preferred bargaining unit is a broad one comprising all of the employees of a single employer

Metroland Printing

· A bargaining unit must have sufficient community of interest and cannot present serious labour relations issues for the employer

1. The Conduct and Outcome of the Vote

BC Labour Relations Code s. 8
· A person has the right to express their views on labour relations as long as intimidation and coercion are not used

BC Labour Relations Code s. 24
· If the board is satisfied with the application, a representation vote must be conducted within ten days.  The Board can order a re-vote if less than 55% of the employees in the unit vote

BC Labour Relations Code s. 25
· If a majority of the voting employees in the unit favour the creation of the union and the Board finds that the unit is appropriate for collective bargaining, then the Board must certify the union

BC Labour Relations Code s. 27
· If a trade union gets certified, it is the exclusive bargaining agent for the unit

BC Labour Relations Code s. 30
· The board can designate an amount of time that must pass before the union can re-apply for certification

1. The Right to Join a Union (Anti-Union Animus)

BCLRC s. 6(1) 

· Non motive unfair labour practices….debate as to what the extent of this is

BC Labour Relations Code s. 6(3)(a and b)

· An employer must not (a) discharge / discipline and employee or discriminate against a person because the person wants to form a union or (b) discharge / discipline an employee except for proper clause when the trade union is in the process of conducting a certification campaign

Yellowknife District Hospital Society et al. 

· If the employer acts out of anti-union animus, even incidentally, it is an impugned act and will be a violation

· If just has to be a proximate cause if it is tainted at all it is a violation whether or not there is just cause on the facts is not the end of the inquiry the employer must still show no anti-union animus

Duchesnau (1999 Can. Ind. RB)

· References Yellowknife District Hospital Society et al.

· The onus is on they employer on a balance of probabilities to show there is no anti-union animus

International Wallcoverings (1983 OLRB)

· There are two approaches to determining anti-union animus: (1) balancing approach – don’t need to prove AUA but there has to be a certain level of infringement on the union’s rights as incidental infringements are not enough, (2) have a motive requirement that can be established indirectly – that is if the consequences are foreseeable then can infer the presence of AUA

· We don’t have to pick on here because it is an unfair labour practice to discharge an employee erroneously 

· It is AUA and an unfair labour practice if you discharge employees erroneously

Westinghouse Canada Ltd 1980 Ontario Labour Relations Board

· Runaway shop example

· At a minimum the union had to be informed that it was a possibility that the manufacturing plant would close

· A desire to save money is not necessarily AUA but it is not enough to just invoke profitability.  In this case there was deception and a clear desire to escape unionization 

Kennedy Lodge Nursing Home 1980 Ontario Labour Relations Board

· An employer, motivated solely by correcting an imbalance between the cost of doing business and business revenues generated, is not committing AUA

· Desire to save money, on its own, is not enough to raise an inference of AUA – the cost of labour is a relevant concern

Statutory Exceptions

· Certification Freeze: s. 32 of the BCLRC lasts from between the day certification is filed to the date the ballots are counted

· Bargaining Freeze: s. 45(2) of the BCLRC lasts from when notice to bargain until the collective agreement is concluded or parties are in a legal strike or lockout position

· During these freezes the employer is prohibited from changing: rates of pay and terms of employment 

CIBC (1979)

· Change in business as usual is enough to constitute a violation of the statutory freeze

Simpsons Limited 1985 Nova Scotia Labour Relations Board

· The business as before test can be problematic.  More useful is a reasonable expectations approach which uses an objective test: what would a reasonable employee expect to constitute his or her privileges (benefits) in the specific circumstances of the employer

Royal Ottawa Health Care Group 1999 Ontario Labour Relations Board

· The freeze is designed to bolster the bargaining process, reinforce the status of the union as bargaining agent and provide a firm (if temporary) starting point for collective bargaining

· Limits business as usual test.  You cannot interpret it too generously.

National Labour Relations Board v. Exchange Parts Co. (1964 USSC)

· Does it matter when the change is one that benefits the employee?  Yes the same danger exists.  “The action of employees with respect to the choice of their bargaining agents may well be induced by favours bestowed by the employer as well.”

Choices (2001 BCLRB)

· The proper cause exception makes a difference in BC.  Contra Dushesneau
1. The Right to Join a Union (Employer Speech)

BC Labour Relations Code s. 6(1)

· Employer must not participate in or interfere with the formation, selection or administration of a trade union or contribute financial or other support to it

BC Labour Relations Code s. 6(3)(d)

· An employer or person acting on behalf of an employer must not seek by intimidation, [by dismissal, by threat of dismissal or by any other kind of threat, or by the imposition of a penalty, or by promise, or by wage increase, or by altering any other terms or conditions of employment] or coercion to compel or induce an employee to refrain from becoming or continuing to be involved in a trade union

BC Labour Relations Code s. 8

· Employer’s right to communicate to employees about unionization so long as speech is not coercive or intimidating

BC Labour Relations Code s. 9

· Intimidation and coercion prohibited that could have the effect of compelling or inducing a person to become or refrain from becoming or ceasing to be a member in a trade union

BC Labour Relations Code s. 14(1)

· Inquiry into complaint (prohibited by s. 5,6,7,9,10,11,12)

· (1) if a complaint is made the board must serve a notice of the complaint on the person whom it is made and on any other person affected

· (4) if on inquiry the board is satisfied that a person has done or is doing a prohibited act it may:

· (a) order the person cease the act

· (b) direct any person to rectify the act

· (c) include a direction to reinstate and pay an employee lost wages due to discharge, suspension, transfer, layoff or disciplinary action contrary to s. 6(3)(a or b)

· (d) in the case of a trade union, include a direction to reinstate a person to membership in the trade union and pay to the person:

· (i) lost wages due to expulsion or suspension contrary to s. 10

· (ii) the amount of any penalty, levy, fee, dues or assessment imposed contrary to s. 10

· (e) direct the employer not to increase or decrease wages, or alter a term / condition of employment affected by the order for a period not more than 30 days without permission of the Board (can be extended another 30 days)

· (f) despite s. 25(3), if the board is satisfied that the union would have obtained the requisite support had it not been for the act the board can certify the trade union

· (5) the board can impose conditions on a trade union certified under (4)(f) and cancel the certification if they are not met

· (7) in a complaint under s. 6(3)(a or b) the burden of proof lies on the employer

Wal-Mart (1997 OLRB)

· General test for evaluating employer’s speech” what is the reasonable conclusion that the employees would draw based on the conduct / speech of the employer?”

· There must be a balance between the employer’s legitimate business interests and the employee’s right to pursue a trade union organization.

RMH Teleservices (BC) Overholt and Pinto article

· The employer will have to shown that the context and cumulative effect of the communications was not intimidating or coercive

· [while the Wal-Mart case is important it was decided in a jurisdiction that is more restrictive of employer speech than BC]

· [dfn of intimidating or coercive conduct from article: conduct that uses force, threats, fear or compulsion for the purpose of controlling or influencing conduct—there ahs to be some unfairly forceful pressure or threat of adverse consequences

1. Solicitation on Employer Property

BC Labour Relations Code, s. 7

· (1) Except with the employer’s consent, a union must not attempt during working hours at the employer’s place of employment to persuade an employee to join or not join a union

· (2) if the employees reside on the employer’s property the employer must on the board’s direction permit a union representative to enter the property and if the union acquires bargaining rights to allow that person on the property to conduct business of the union

BC Labour Relations Code, s. 133(5)

· Power to order interim relief

Canada Post Corporation (1995 CIRB)

· Unions can canvass in workplace in non-work places during non-work times, e.g. a lunch room

Bell Canada (CIRB)…cited in Canada Post Corp

· right to recruit at place of employment during non-working hours can be restricted if employer can show "compelling and justifiable business reasons"

Westinghouse Remedies

· Give old employees the right of first refusal on new jobs, with no loss of seniority or fringe benefits

· Pay relocation allowances to those that chose to move

· Give the union a list of those employed at the new plant

· Give the union access to company bulletin boards

· Permit the unions to address employees during work hours

· Also gave union money for expenses incurred in organizing the new plant

Radio Shack Remedies

· Post a notice informing the employees of their rights and stating how they had violated the rights

· Promise to comply with the legislation and the board’s orders

National Bank of Canada 1984 SCC

· remedies are intended to be connected to the breach and its consequences

· remedies must not be punitive and humiliating

K-Mart 1982 Ont CA

· Quasi-Criminal Statute

· The remedies available under the LRCs might not be sufficient.  In this case the store was fined 100K for their egregious conduct, but the union was disbanded as a result of their conduct.  Who really won?

RMH Teleservices (BCLRB 2003)

Reconsideration 2005

· The original decision represents a high watermark for employer speech

· In order for there to be coercion / intimidation there must be “compulsion for the purpose of influencing conduct”. 

· Slide show created a captive audience and amounted improper pressure on employees

· Even though gifts were of marginal value the gift giving was improperly intrusive and persistent.  The board also considered the fact that this was new behaviour.

Cardinal Transportation (1996 BCLRB)

· The board should monitor the labour relations effect of the increase in the remedy of automatic certification.

1. Professional Responsibility

Rovet 1992 Law Society 

· Don’t do bad things.

1. Acquisition of Bargaining Rights

Metroland Printing (2003 OLRB)

· Using the two part test from Hospital for Sick Children:

· (1) do the employees share a sufficient community of interest to make the unit viable?  

· (2) would the unit create serious labour relations problems for the employer?

1. Successor and Common Employers

BCLRC s. 35

· Successorship provisions

BCLRC s. 38

· Common / related employer provisions.

Ajax (2000 Ont. CA)

· Sale of a business should be given a broad and liberal interpretation.

· You don’t have to have a contract of sale for it to amount to a sale of a business

Canada Post (1990 CLRB)

· For successor rights to be triggered there has to be more than just a transfer of assets or of work rather the business as a whole or any part thereof must pass from the seller to the purchaser.

White Spot (1997 BCLRB)
· Look to the degree of control or degree of influence to determine common employers.

1. Negotiating a Collective Agreement (Statutory requirements and the duty to bargain in good faith)

BC Labour Relations Code, s. 1

· “collective bargaining” means negotiating collectively in good faith

BC Labour Relations Code, s. 47

· If notice to bargain is given, parties must within ten days bargain collectively in good faith, and make every reasonable effort to conclude a collective agreement

BC LRC s. 53

· Joint consultation: every CA has to have a provision that allows for the creation of a consultation committee 

BC Labour Relations Code, s. 54(1)

· Adjustment Plan: If the employer decides to do something which affects terms and conditions of employment of a significant number or employees, the employer and union must meet in good faith, collaborate and make an adjustment plan
BC Labour Relations Code, s. 139

· The Board has exclusive jurisdiction to decide any question as to whether a person is bargaining in good faith

DeVilbiss (1976 OLRB)
· There are two functions to the duty to bargain:

· (1) the duty reinforces the obligation of an employer to recognize the bargaining agent and

· (2) the duty fosters rational, informed discussion thereby minimizing the potential for unnecessary industrial conflict

Graphic Artists (1976 OLRB)

· The tabling of additional demands after a dispute has been defined must, in the absence of compelling evidence, be construed as a violation of the duty to bargain in good faith

Noranda Metal (1975)
· One component of the duty to bargain is informational—parties must disclose information in the course of negotiations

· A party commits an unfair labour practice if it withholds information relevant to collective bargaining without reasonable grounds.   This applies to information about the cost to the employer, and not necessarily to future plans

1. Substantive and Procedural Obligations Imposed by the Duty to Bargain

Westinghouse Canada Ltd (1980 OLRB)

· The duty to bargain places an obligation on the employer to respond honestly to union inquiries at the bargaining table about the existence of company plans that may have a significant impact on the bargaining unit, but does not place the employer under the duty to reveal, on its own initiative, plans that have not yet ripened into at least de facto final decisions.
Radio Shack (1980 OLRB)

· An employer’s refusal to negotiate key issues that could be solved with little or no cost to itself will raise suspicion of bad faith bargaining.

· There is no substantive component to collective bargaining 

· Dfn of surface bargaining from The Daily Times p. 407

Canada Trustco (1984 OLRB)

· It is not bad faith bargaining to act in your own legitimate self-interest, so long as the employer intends to conclude a collective agreement to these terms.

Royal Oak Mines (1996 SCC)

· Partial reversal of Canada TrustCo.  The duty to bargain has both a subjective part and an objective component.  So you can look at the motive of parties and look if they are making reasonable efforts to conclude an agreement and this does allow you to look at the substance of bargaining proposals to some degree.  This is determined by looking to industry standards.

Buhler Versatile (2001 Man LB)

· Unprincipled receding horizons are a breach of the duty to bargain in good faith. 

1. Disclosure of Decisions of Plans Substantially Affecting the Bargaining Unit

Westinghouse (1980 OLRB)

· the duty to bargain places an obligation on the employer to respond honestly to union inquiries at the bargaining table about the existence of company plans that may have a significant impact on the bargaining unit, but does not place the employer under a duty to reveal, on its own imitative, plans that have not et ripened into at least de facto final decisions

Sunnycrest Nursing Homes Limited (1982 OLRB)

· It is a violation of the duty to bargain in the circumstances where it was clear that a decision to contract out a substantial portion of the bargaining unit’s work had been taken before or during negotiations with the union

Plastics CMP Ltd. (1982 OLRB)

· similar result to Sunnycrest although most of the laid off employees were subsequently hired by the firm that the employer chose to do the work

Consolidated Bathurst (1983 OLRB)

· Retooling Westinghouse
· A de facto decision to close a plant had been made during negotiations.  Failure to communicate this, notwithstanding a Union inquiry, amounted to misrepresentation within the meaning of the Westinghouse doctrine.  You must disclose where there is a big impact on the employees.

1. Remedies for Violating the Duty to Bargain

Royal Oak Mines (1996 SCC)
· There are four situations where remedial orders are not okay: (1) punitive (2) violates the charter; (3) not rationally connected to the breach; (4) not consistent with the policy objectives of the code

1. First Contract Arbitration

Yarrow Lodge (1993 BCLRB)

· First Contract Arbitration is a remedy designed to address breakdown in negotiations resulting from conduct of one of the parties.  It is not just the extension of the unfair labour practice remedies for egregious employer conduct.  The process of collective bargaining is to be encouraged as a vehicle to achieve the first collective agreement.  Mediators should be assigned early into the first collective agreement disputes to facilitate collective bargaining.  If the collective agreement is going to be imposed, it should be imposed in a timely fashion, i.e. before there is irreparable breakdown in the collective bargaining relationship

· Factors the Board will Consider in determining whether the first collective agreement should be imposed: (1) bad faith or surface bargaining; (2) conduct of the employer which demonstrates refusal to recognize the union; (3) party adopting uncompromising bargaining position without reasonable justification; (4) party failing to make reasonable or expeditious efforts to conclude a collective agreement; (5) unreasonable demands or expectations arising form either the intentional conduct of a party or from their inexperience; (6) a bitter / protracted dispute in which it is unlikely the parties will be able to settle themselves.

· Criteria to be used by arbitrators in creating the first CA: (1) shouldn’t contain breakthrough or innovative clauses, but that doesn’t mean that they have to be industry standards; (2) should employ objective criteria; (3) must be internal consistency and equity among employees; (4) financial state of the employer is a critical factor (employer must provide sufficient evidence; (5) economic and market conditions should be considered.

1. Industrial Conflict: Statutes

BC Labour Relations Code, s. 1

· A strike is (1) cessation or slowdown of work by employees, in combination or in concert, (2) to restrict or limit production, but does not include:

· Act or omissions:

BC Labour Relations Code, s. 57(1)1

· There can be no strike during the term of the collective agreement, and a strike cannot be authorized during this time by any person

BC Labour Relations Code, s. 59(1)

· There can be no vote on holding a strike (and therefore, no strike) until the union has bargained collectively in accordance with the Code

BC Labour Relations Code, s. 62(3)(b)

· Permitted under a provision of a collective agreement, i.e. a no cross or hot cargo clause

BC Labour Relations Code, s. 63(3)(a)

· Required for employee safety or health reasons

BC Labour Relations Code, s. 65(3)

· Primary picketing is allowed under the Code

BC Labour Relations Code, s. 65(4)

· This section is now more restrictive than the common law and is potentially open to a 2(b) challenge

BC Labour Relations Code, s. 65(4)(a)

· Common site picketing is allowed at the discretion of the Board, OR  in the case of allies

BC Labour Relations Code, s. s. 65(4)(b)

· Secondary picketing is allowed at the discretion of the Board, but only in the case of allies

BC Labour Relations Code, s. 70

· Gives the board the right to uphold no cross clauses

BC Labour Relations Code, s. 133(1)(a)

· Board may order cessation of picketing

BC Labour Relations Code, s. 136(2)(b)(ii)

· Board has exclusive jurisdiction to declare picketing illegal

BC Labour Relations Code, s. 137(3) and 137(4)

· A court cannot declare picketing illegal or make a back to work order, but a court can hear a claim for damages arising out of illegal picketing IF the Board has already declared the picketing / strike illegal

BC Labour Relations Code, s. 139

· The board has jurisdiction over picketing

BC Labour Relations Code, s. 143

· The board may declare a strike illegal

1. Industrial Conflict: Case Law

Alberta Reference
· Strikes are not protected activity under s. 2(d) of the Charter

Professional Institute of the Public Service of Canada v. NWT (1990 SCC)

· 2(d) doesn’t protect a right to bargain collectively and the government is under no obligation to bargain or provide a statutory scheme for collective bargaining by recognition or certification.  Overturned in part by Health Services
Graham Cable (1986 CLRB)
· In a legal strike position work slow-downs and other work-to-rule activities are legal strike activities for which an employee must not be disciplined

CUPE v. Canada Post Corp (1992 CLRB)

· Similar to Graham Cable.  There is a need to distinguish employer conduct that is merely a defensive lockout from conduct that discriminated against or disciplined employees for the exercise of their rights under the Code.

Ontario Secondary School Teachers’ Federation (1999 OLRB)
· Statutorily mandated duties are not protected from work-to-rule activity

Saskatchewan Wheat Pool (1994 CLRB)
· Refusal to work voluntary overtime because of layoffs when not in a legal strike position found to be an illegal strike.  Even though an employee could individually refuse to work overtime the collective / concerted effort to restrict output was unlawful

Maritime Employers’ Association (1979 SCC)
· The longshoremen’s refusal to cross a police picket line is a strike.  The SCC refuses to read in a purposive element to the definition of “strike”

Progistix-Solutions v. CEP (1999 OLRB)

· Holding up traffic at the entrance to work was held to be an unlawful strike activity because it made some employees late for work.

Nelson Crushed Stone (1978 OLRB)
· A collective agreement clause stating it is not a violation of the agreement if an employee refuses to cross a legal picket line can provide a defence for an employee who refuses to cross a legal picket line [note this is true in BC, but not in Ontario]

Victoria Times Colonist, (BCLRB)

· Honouring a “hot edict” does not amount to an illegal strike, provided it is in a negotiated collective agreement

BC Hydro (1976 BCLRB)
· Employees that participated in a political protest were not illegal strikes because the stoppage did not fall within the definition of strike.  The purposive element in the definition showed a subjective intent requirement and the requisite intent was not found in political protest.

· NOT GOOD LAW

GM Canada (1996 OLRB)

· CAW argued that a statutory prohibition on collective job action during the collective agreement was invalid because it prohibited strikes.  The OLRB acknowledged that such activity was political expression, but it was saved under s. 1.

Westroc (1981 OLRB)
· The employer is allowed to continue operations during a strike (aka hire replacement workers) as long as their conduct is free from anti-union animus.  They can use the replacement workers as an economic weapon.  

· Lockouts are an acceptable part of the CB process.  If the lockout is aimed at dissuading employees from exercising rights under the act, then it is not lawful and never timely.

RJR-MacDonald (1994 SCC)

· Three-part Injunction Test:

· (1) is there a serious question to be tried;

· (2) would the applicant suffer irreparable harm;

· (3) does the balance of convenience favour the granting of the application?

United Nurses of Alberta v. Alberta (1992 SCC)

· Civil contempt becomes criminal contempt if it constitutes a public act of defiance of the court in circumstances where the accused knew, intended, or was reckless as to the fact that the act would publically bring the court into contempt.

Ste. Anne Nackawic (1986 SCC)
· Courts do not have the jurisdiction to consider claims arising out of rights created by the collective agreement.  

· Two exceptions:

· (1) courts have the jurisdiction if the person is claiming a right under the collective agreement but the court doesn’t have to interpret the collective agreement; and

· (2) the claim arises solely in the common law

· Judges need to defer to the arbitration process to avoid multiplicity of forums.

BC Public School Employers’ Association (2005 BCCA)
· The teachers’ expression is not excluded from protection because of their employment status.  Only violent expression is excluded. 

· The burden of evidence to justify the infringement is dependant on the impugned activity.

1. Regulation of Picketing

Canex Placer (1975 BCLRB)
· When trying to define picketing behaviour as tortious or criminal the jurisdiction still lies within the courts.  To take it away would create constitutional issues under ss. 96-100 of the Constitution Act
Toronto Transit Commission (1996 OLRB)

· The board doesn’t have general jurisdiction over picketing.  If the strike is lawful than the board doesn’t deal with whether the picket line activity is unlawful—that is up to the courts.  

Harrison v. Carswell (1976 SCC)
· Picketing is restricted by the law of trespass.  There is a strong dissent.  (overturned by subsequent legislation s. 66??)

Hersees (1963 Ont CA)

· Secondary picketing is illegal because it amounts to the tort of inducing breach of contract (reversed by Pepsi-Cola)

Pepsi-Cola (2002 SCC)
· Common law modified in line with Charter value of freedom of expression.  Secondary picketing is legal unless it amounts to a tort or a criminal act.  Not automatically considered inducting breach of contract.

K-Mart

· S. 1 definition of picketing struck down

· Leafleting is different from picketing.  Picketing is a clear signal of cessation of work, and attempts to impede access to and from the employer’s premises in an effort to place economic pressure on the employer, so there is an intimidating an coercive element to picketing.  In addition, the sight of a picket line has a “signal effect” which produces an automatic response to people who see the picket line (the ct in Pepsi doubted the signal effect element).  Leafleting seeks to persuade members of the public to take a certain course of action through informed and rational discourse through the dissemination of information and doesn’t have the signal effect inherit in picket lines and doesn’t have the same intimidating and coercive element.  In addition, leafleting doesn’t impede access to / from the premises

Canadian Forest Products (2006 BCLRB)
· Picketing of a mill by illegally striking health care workers deemed illegal and not protected by the Charter, once it became an official picket line and  produced a signaling effect

· The company receives a declaration from the labour board that the strike is illegal and this allows them to seek damages from the court

Re Coquitlam City (2000 BCLRB)

· where an arrangement between a putative ally and a struck employer has the practical effect of providing assistance during a labour dispute, the fact that it was not designed to assist a struck employer would not preclude an ally finding (Canadian Tire Corporation), but that doesn’t mean that a third party which resorts to self help to reduce the impact of a stoppage upon it, attracts ally status because incidentally the struck employer derives some benefit.  Self help:   it is open to the RCMP to start to do training itself

Liquor Distribution Branch (1978 BCLRB)

· the mere fact that some assistance is given does not necessarily give rise to an ally relationship.  A practical judgment has to be made about the degree and significance of aid to the employer before characterizing the third party as an ally

Prince Rupert Grain (2002 BCCA)
· there is no underlying tort in the course of picketing.  Picketing cannot be the source of the claim because the point of picketing is to induce so it needs to be something more to qualify.  In light of the Pepsi decision, the court ruled that the act of persuasion itself could not be considered unlawful means since it law at the very heart of picketing.

Royal York (1962 Ont HC)

· the statute preserves the relationship of employee and employer.  This overrides the common law which may have terminated the relationship.  They cannot cease to be employees because of a strike

CPR co. v. Zambri (1962 SCC)

· affirms the lower court decision.  Locke J. disagrees that the relationship goes on forever.  He says that when the employer fulfills the duty to bargain in good faith they are at liberty to engage replacement workers

CALPA  (1982 CLRB)
· employer must give job priority to returning workers.  The statute leaves no room for doubt that employees cannot be deprived of any term or condition of employment because of their participation in a lawful strike.

Mini-Skool Ltd OLRB

· not an unfair labour practice for employer to retain junior employees who returned to work before the 6 moth period in preference of more senior employees who whished to return after this point

Shaw-Almex Industries OLRB

· the board held that Mini-Skool depended on a finding of no improper motive for extending preference to junior employees, i.e. there was no anti union animus.  In Shaw-Almex the employer couldn’t show that the replacement workers were more skilled / competent.

Ottawa Citizen OLRB

· vacancies arose after a legal strike and the employer filled them with people who had been replacement workers during the strike.  The OLRB found this to be okay because there was no anti-union animus, the employer was just impressed by the awesomeness of the replacement workers.
1. The Individual Employee Under Collective Bargaining: Union Security Clauses

Voluntary Check-off

· The employee need not be a union member.  Only requires the employer to deduct union dues from wages if an employee self-identifies and authorized the action

Rand formula

· Employees are not required to be members of the union, but the must pay union dues.  This respects both freedom from association in not having to join a union and overcomes the free-rider problem 

Maintenance of Membership

· Employee does not need to join a union, but once they do, they must retain their membership or else lose their job

Union Shop

· Employees must join a union to keep their jobs, but membership is not a prerequisite to obtaining a job offer from the employer.  However, once a job is offered an accepted, the employee must join the union

The Closed Shop

· Employee must be a union member before being hired.  A union must be very strong to obtain this or a union shop clause in a collective agreement.

BC Labour Relations Code, s. 16

· The statutory floor for provincially regulated employees is voluntary check-off.  An employer must honour an employee’s assignment of wages to his or her union unless the board orders otherwise or the employee revokes his or her assignment.

· For federally regulated employees, the floor is the Rand formula

1. The Individual Employee Under Collective Bargaining

McGavin Toastmaster (1976 SCC)
· Confirms and explains the principle of exclusivity.

· A collective agreement is not like a bunch of individual employment contracts, rather, it is with the union and thus only the union could repudiate.  They were free to take action against the strikers, but they didn’t so they have to pay severance.

Webber v. Ontario Hydro (1995 SCC)

· To determine if the case should be before an arbitrator just ask ourselves does the central reason of the dispute rise from the collective agreement

Allen v. Alberta (2003 SCC)
· This dispute should go to an arbitrator, not the courts.  It deals with the interpretation, application, and administration of the collective agreement.  The union must bring a grievance to an arbitrator

Steel v. Louisville (1944 USSC)

· the court confirms that there is a duty on unions not to discriminate against members of the bargaining unit that aren’t members of the union if that duty wasn’t there than the non-members would be left with no means to protect their interests to earn a livelihood.  The union must represent the unit—not just members

Rayonier (1975 BCLRB)
· In considering the unions DFR the court notes that s. 7(1) requires the union not to act in a manner that is arbitrary, discriminatory, or in bad faith in the representing of any of the employees of the unit.  The court notes that Archibald Cox’s view is the appropriate way to determine the scope of the DFR.  The individual does not have an absolute right to have grievances arbitrated.  It is up to the union to balance group interests, resolve conflicts of interests, and assess the merit of individual claims.

Parry Sound Social Services (2003 SCC)

· grievance arbitrators have jurisdiction to hear and decide employee grievances that allege violation of statutes dealing with the employment relationship, including human rights statutes.  When a union processes a grievance that involves fundamental statutory right, e.g. protection from discrimination, the DFR probably imposes a higher standard of conduct on the union than other types of grievances

KH (1997 Sask. LRB)
· example of a successful DFR complaint.  Discrimination may be a particular trigger for a DFR complaint. 

Lavigne (1991 SCC)
· Unions can democratically choose to allocate funds to further its purpose to represent the workers effectively and advance their position

· Upheld the ability of unions to spend dues on political issues not related to collective bargaining, though some members of the Court noted that section 2(d) may include a right not to associate.  Lavigne did not challenge the constitutionality of Rand formulas 

· Freedom of association and expression are not violated because union membership does not preclude members from allocating funds to purposes that are contrary to the union’s position, or from trying to get involved in how the union is governed.

Advanced Cutting and Coring (2001 SCC)
· Upheld closed shop provisions, even though they compel membership in a union which may constitute ideological compulsion.  A majority of the court held that s. 2(d ) includes a right not to associate, but that closed shop provisions can be justified under s. 1

BC Labour Relations Codes, s. 13

· Procedure for  fair representation complaint:

(1) If a written complaint is made to the board that a trade union, council of trade unions or employers' organization has contravened section 12, the following procedure must be followed:

(a) a panel of the board must determine whether or not it considers that the complaint discloses a case that the contravention has apparently occurred;

(b) if the panel considers that the complaint discloses sufficient evidence that the contravention has apparently occurred, it must

(i) serve a notice of the complaint on the trade union, council of trade unions or employers' organization against which the complaint is made and invite a reply to the complaint from the trade union, council of trade unions or employers' organization, and

(ii) dismiss the complaint or refer it to the board for a hearing.

(2) If the board is satisfied that the trade union, council of trade unions or employers' organization contravened section 12, the board may make an order or direction referred to in section 14 (4) (a), (b) or (d).

1. Employment Standards Legislation

Becker Milk (1972 LAC)
· Sets out the test for whether one is an “employee”

Renaud  (1999 BCEST)
· Sets out the test for whether the employee is excluded from protection under the ESA

Slaight Communications (1989 SCC)

· The court says that a remedy cannot compel any one to have a certain opinion.  A statement of fact is okay.  It is punitive and totalitarian to make employers say things that they don’t believe. 

Employment Standards Act, s. 52(1)
Employment Standards Act, s. 66
Employment Standards Act, s. 79

1. Employment Discrimination

Andrews (1995 SCC)

· Establishes the first test for discrimination.  The SCC looked to human rights legislation jurisprudence for guidance.  This resulted in s. 15 not having a requirement that intention be there to find discrimination, and that it needn’t be overt or direct, and that equality may require treating different people differently.

O’Malley SCC

· an employee claimed discrimination because she was required to work Saturdays, her Sabbath.  Although the employer was found to have legitimate reasons from the requirement, and didn’t intend to discriminate, the SCC held that the requirement was discriminatory because it has a disparate impact on anyone of her religion.  So intent to discriminate was not required and a duty to accommodate exists.

Trilogy

· these cases involved, insurance, old age benefits, and allocation of earned income dealing with child support payments.  In dealing with these claims only Miron was successful.  The SCC divided sharply during these cases.  4 judges said that Andrews missed an important step in that they failed to factor in the notion of similarly situated, i.e. likes are being treated unalike.  4 judges said that they would completely scrap Andrews.  L;Heruez-Dube said that we need to change our paradigm.  Discrimination is more profound than burdens and benefits.  Her preferred approach was differential treatment capable of promoting / perpetuating the view that the individual adversely affected is less capable, or less worthy of recognition or value as a human being or as a member of Canadian society.  The human dignity understanding.  So no one knows what the fuck is going on….standard…

Law (1999 SCC)

· the SCC puts their thinking hats back on and makes 3 into 1.  Human dignity is harmed with individuals and groups are marginalized, ignored, or devalued, and enhanced when laws recognize the full place of all individuals and groups within Canadian society.  If human dignity is not affected, then no violation.

Eaton (1997 SCC)

· not every distinction on prohibited ground will be discrimination.  Generally, distinctions based on presumed rather than actual characteristics are the hallmarks of discrimination.  In order to avoid discrimination based on presumed / attributed grounds government will sometimes have to discriminate based on actual characteristics.

Vriend (1998 SCC)

· Used s. 15 of the Charter to find that analogous grounds may be read into under inclusive provincial human rights legislation

BC Human Rights Code, s. 13

BC Human Rights Code, s. 37

Meiorin (1999 SCC)

· Provides a standard for “duty to accommodate”

· TEST:

· (1) Claimant must make prima facie case that the rule is direct or adverse effect discrimination

· (2) Employer must overcome three point defence

· (a) subjective (honesty and good faith) belief that the standard is justified

· (b) was the standard adopted for a reason that is rationally connected with job performance?

· (c) is it reasonably necessary to accomplish the purpose (issue of individual accommodation comes out here) / Can the individual be accommodated?

Bliss SCC

· Pregnant women denied coverage: found not a breech of the bill of rights.  The ground of discrimination isn’t sex but pregnancy…it is drawing a distinction between pregnant and non pregnant people, but only women get pregnant.   

Brooks SCC

· SCC reverses itself.  Pregnancy is unique to women and therefore sex related.  It doesn’t matter that not every member of the class is discriminated against.  Also said pregnancy and child birth is a social necessity / benefit and women shouldn’t be expected to shoulder the full cost of the burden.  Concept of historically discriminated against group broadens the test for sex discrimination

Janzen (1989 SCC)

· sexual harassment is unwelcome conduct of a sexual nature that detrimentally affects the work environment or leads to adverse job-related consequences for the victims of the harassment.  It affects dignity and self-worth of the victim as employee and human being.  Discrimination doesn’t require uniform treatment of all members of a particular group.  It is sufficient that membership in a protected group is one factor in the treatment of that individual.

Shaw (1991 Ont. Bd. Inq)

· The court held that it was incontestable that to imply sexual unattractiveness was not make a sexual comment.  Waddle waddle was an implication that she was sexually unattractive.  Making fun of a woman’s weight is a way of commenting on her looks(discrimination.  Relating obesity to sex.  

Shuswap Lake (2002 BC

· They recognize that BMD is incurable and relapsing, but it can be treated and well managed with medical and other intervention.  The employer’s standard of no more relapses or prediction is too high and has the effect of excluding those that shouldn’t be, it should be a standard of reasonable safety.  A standard of perfection is not required for patient safety.  The employer showed no evidence of serious risk and couldn’t show other measures would be impossible.  Returned to employment with a long list of conditions.

Renaud (1992 SCC)
· SCC’s attempt to deal with balancing between unions, employers, and employees.  A religion case

· The court reads exceptions into the CA to keep the agreement from discriminating.  The parties failed in their duty to accommodate.  The argument by the union and employer to use the US standard:  Anything more than de minimus is undue hardship.  The court rejects: you need disruption to employees or operation that is substantial and then you are justified in refusing to consent.  The degree of departure from the collective agreement is not relevant.  The employer must accommodate

CN(1987 SCC)
· The authority conferred on human rights tribunals to order measures designed to prevent "the same or a similar [discriminatory] practice occurring in the future" could encompass an order obligating C.N. to hire women at a specified rate until the proportion of female employees in the relevant category attained a certain percentage. The Court's generous and liberal interpretation of the legislation, more specifically, its rejection of "strict grammatical construction" in favour of a more purposive interpretation, facilitated articulation of this novel order.
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