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THE CONTRACT OF EMPLOYMENT
1) EMPLOYEE STATUS

- Davidov – Goal is to distinguish between those who are in need of protection (and have an identifiable employer) from those who are in a position to protect themselves

- Common law contract of employment covers majority of workers that aren't associated with a union

- Nowadays, common law is modified by certain statutes that give minimum standards of employment

- Current common law position: as long as you are abiding by the minimum standards of statutes, employers and employees are free to enter into any employment contract

- The law draws a distinction between:


a) Employees 

- Law of the employment contract applies

- Bhadauria – If employer is covered under a system such as the Workers Compensation Board or the Human Rights Tribunals, then they receive the benefits but give up their right to sue
b) Independent Contractors 

- Law of the commercial contract applies and not eligible for collective bargaining


c) Dependent Contractors


- Like an independent contractor, but are treated like employees

- To determine who fits where, courts use many different common law tests, none of which are authoritative:


a) Control Test (old)



- Predominate Q: who has control over the work?

- Indicia include right to determine work, control over where work is done, right to determine where work is done, right to exclusive service, ect…

- This made sense in 1800s and early 1900s because of reliance on mechanized and mass production, but makes less sense in contemporary workplace


b) Fourfold Test (new)


- There are 4 factors from Lord Wright in Montreal v. Montreal Locomotive Works:




i) Who controls? (subsumes the control test)




ii) Who owns the tools? (ownership of means of production)




iii) Who bears chance of profit?




iv) Who bears risk of loss?

- Winnipeg Free Press: essentially, either test boils down to 2 questions:

i) Whether the worker is controlled by the employer/client

- ie: may be bureaucratic/administrative control rather than direct control

ii) Whether the worker is economically independent 

- ie: chance of profit and risk of loss like an independent businessperson

______________________________________________________________________________________

2) ESTABLISHING THE EMPLOYMENT RELATIONSHIP

- CL judges are continually reluctant to interfere with freedom of K, so legislatures ultimately intervened in employment (and other) context to suppress discrimination

​- Bhadauria (PhD student): Parties must use enforcement machinery under the Code, not claim damages under a new CL tort

- Renaud – Provisions of the Human Rights Code are incorporated by reference into every collective agreement, so parties can't contract out of them

- Renaud - if there is a discrimination-based complaint, the complainant must go to the Human Rights Tribunal

- Reasons why a claimant might choose to sue rather than go to the Human Rights Tribunal:


a) Damages – Tribunal often places a low cap for damages



- However, Tribunal can order reinstatement, something the CL courts can't do


b) Delay – Tribunal often takes a long time


c) Screening Process – Tribunal might strike down the claim

______________________________________________________________________________________

3) TERMINATING THE CONTRACT OF EMPLOYMENT
A) REASONABLE NOTICE OF TERMINATION

- General rule: the employer can terminate the employee at any time, for any reason…only legal question is if there is cause

- If there is no cause, then the employer must provide reasonable notice, otherwise it's wrongful dismissal at common law

- Pa in lieu of notice is more popular to offer, as employers get worried about industrial sabotage or low productivity if employee is given reasonable notice

- Employment Standards Act sets out minimum standards for giving notice

- However, typically CL minimum standards are higher (they're job-based), so terminated employees often go to court to challenge the statutory minimum that the employer offers

- Cronk (55-year-old clerk): Courts must balance obligations of business in economic recession and vulnerabilities of long-term low-level employees laid off as a result of downsizing
- Cronk: Court notes reasonable notice is to be decided case-by-case, and Bardal factors include:


a) Character of employment


b) Length of service


c) Age of servant and availability of similar employment


d) Experience, training, and qualifications of servant

- Cronk: Ont. CA holds that managers receive more notice of dismissal than low-level employees because it is harder for them to find comparable employment

- What remedy does a non-unionized employee have if dismissed with cause?


a) Damages for wrongful dismissal


b) To receive reasonable notice of termination

c) Reinstatement (not usually done by CL…one of the benefits of unionization…can be done under human rights legislation)

______________________________________________________________________________________

B) SUMMARY DISMISSAL FOR CAUSE
- Again, the general CL rule is that the employer can terminate an employee at any time for any reason

- If the employee is dismissed with cause, the employee can be summarily dismissed

- Employer must build a case to prove "just cause"

- Employer can do 2 things if they have just cause:

a) Treat K as terminated and dismiss employee without notice or pay in lieu of notice, and

b) Sue for damages for losses caused by the employee's dereliction of duty (rarely done)

​- McKinley (accountant at BC Tel): Court will consider many factors when considering if employer has just cause for dismissal, including the circumstances as well as the nature and degree of dishonesty

- Iacobucci J. held that the question of whether just cause exists for dismissal is one of fact for the jury to decide, factors include:

a) Nature and degree of misconduct

b) Whether the misconduct violates "essential conditions" of employment K, and 

c) Whether the misconduct breaches an employer's faith in an employee

- These are questions of fact, which considers the circumstances and nature and degree of dishonesty, was the contextual approach that rejected the strict approach 

- After BC Tel, the option for the employer is to create a contract for employment stating that any dishonest act provides just cause for dismissal, but few employers do this b/c they would prefer no written K or negotiation with employees

______________________________________________________________________________________

INTRODUCTION TO COLLECTIVE BARGAINING POLICY

1) HISTORY AND DEVELOPMENT OF COLLECTIVE BARGAINING IN CANADA

- There are 3 possibilities to addressing the imbalance of power between employer and employee:


a) Modify the Common Law


- Judges can interpret common law in favour of employee and equity



- Cronk: this hasn't gotten very far


b) Statutory Modification of CL Contract of Employment

- Some are partial schemes like Employment Standards Act, which give minimal standards and allow workers the right to contract out

- Others are comprehensive schemes like the Workers Compensation Act, which you can't contract out of

- Collective bargaining legislation, or unionization, is also possible


c) Constitution


- This includes:

i) The Freedom of Association – s.2(d) of the Charter
ii) The Freedom of Expression – s.2(b) of the Charter
iii) Equality – s.15(1)
- See Health Services case for good description…here's the timeline:


a) 19th Century – No unions
- This was an era of legal antipathy to collective bargaining, as union seen as criminal for political and economic reasons


b) Early 20th Century – Recognition Strikes
- Unions began to go on strike, but they were only violent recognition strikes where they forced employers to recognize the union as representing the employees


c) Post-WWII – Pluralist Model


- USA passed Wagner Act, first modern piece of collective bargaining legislation in NA




i) Right to join a union




- Created a bargaining unit, but no individual contracts were permissible





- Thus union acts as exclusive bargaining organization for all employees

- However, unionization was not mandatory…certification would be done by secret vote




ii) Right to bargain collectively




- This assumes there would only be one union per bargaining unit




iii) Right to strike




- Only in certain circumstances (ie: if employer failed to negotiate a new ag't)





- Peace obligation – no strikes during term of the collective agreement


d) Current Process on Wagner Act Model
- Unorganized ( Gather support for union ( Secret ballot vote ( Majority gets union certification to represent entire bargaining unit ( Enter negotiation with employer to bind bargaining unit ( Strike if employer fails to negotiate new/modified agreement ( Disputes are dealt with by grievance in front of an arbitrator

______________________________________________________________________________________

2) POLICY CONSIDERATIONS OF COLLECTIVE BARGAINING IN CANADA

- Adams: In sum, there are two justifications for collective bargaining:


a) North America – Economic Justification


- Join together to address an imbalance of bargaining power


- Local, industry based


b) Europe – Industrial Democracy
- Takes for granted that workers would want some form of representation and have a voice in the workplace, as no assumption that you might not join union

- National, sectoral

- Two differences in the European mode:


a) Union Membership is Mandatory

- In Europe, there is no certification of the union, thus no more employer intimidation surrounding the certification campaign


b) Different Unions in Same Workplace


- Benefit: if you have no choice not to join a union, you can at least pick out which union



- Detriment: leads to fragmentation

- Note that BC Labour Relations has a distinct culture compared to other Canadian jurisdictions, summarized in 4 elements:

a) Union Density

- BC has very high levels of unionization – up to 50% of employment (though this has decreased to a little over 1/3 now)

- This in part because much of BC industry is resource extraction

b) Confrontational/Militant

- BC labour has a reputation for being confrontational/militant

- Measured by days of production lost (see BC Health Services)

c) “Radical”
- Two types of trade unionism:

i) Business unionism – acting as agent, maximizing $$ value; only interest is $$

ii) Social unionism – interests beyond $$, extending to social programs, political activities, workers not represented by unions, etc.

- “Radical” = social unionism, BC tends toward this

- BC birthplace of feminist trade union, also of national (explicitly not int’l) steel workers union, hotbed of IWW (international workers of the world)

d) Political Culture
- BC political culture is highly polarized, constant change in gov't, ect…

______________________________________________________________________________________

STATUS UNDER COLLECTIVE BARGAINING LEGISLATION

1) WHO IS AN EMPLOYEE?

A) EMPLOYEES UNDER THE LABOUR RELATIONS CODE

- Generally, dependent contractors and employees are entitled to collective bargaining, while independent contractors are not

- Process the court follows when determining employee status:


a) Is the individual an employee?



- s.1 includes dependent contractor but excludes manager


- Davidov: test boils down to 2 questions

i) Whether the worker is controlled by the employer/client



- Winnipeg Free Press – nature and degree of control is the most important factor

ii) Whether the worker is economically independent 

- Hearst - statutory purpose test when determining if individuals are in  a relationship which the Labour Relations statute is directed

b) Is the individual excluded?



- Even if one is an "employee", they may be excluded from collective bargaining because:


i) Statutory Exclusion




- Dunmore – can't exclude vulnerable workers





- Health Services – eliminates vulnerable/non-vulnerable distinction


ii) Type of Work Done




- s.1(1) definition of "employee" excludes managers and confidential employees





- s.29 includes possibility of supervisors





- Children's Aid – If supervisors have labour relations input, they are managers

c) Is exclusion constitutional under s.2(d) of the Charter?


- Delisle (from trilogy) – s.2(d) freedom of association doesn't give access


- Dunmore – can't exclude vulnerable workers


- Health Services – s.2(d) gives all workers the right to collective bargaining

- Hearst ("newsboys"): Court takes a purposive approach to determine whether employees are economically dependent on their employer

- Hearst: Key Q: Was this the kind of worker meant to be afforded the rights guaranteed and the protection afforded by the act?

- Hearst: 2 kinds of evils considered:


a) Economic dependence on employer
- 3 factors significant to indicate control from "fourfold test" in Montreal Locomotive:





i) Who has control




ii) Ownership of tools




iii) Chance of profit/risk of loss


b) Inequality of bargaining power

- Controversies over wages, hours, and working conditions may characterize the status of one group as one over the other

______________________________________________________________________________________

B) DEPENDENT CONTRACTORS
- BC legislature adopted "dependent contractor" definition in s.1(1) to override the CL control test, which was seen as unfair 

- s.1(1) definition states that ownership of tools isn't important…rather, must:


a) Perform work/service for money


b) Be in a position of economic dependence


c) Obligation to perform duties

- Winnipeg Free Press (professional newspaper carriers): Correct test for determining employee status is the nature and degree of control, especially when determining if an employee is a dependent contractor, not an independent contractor

- In Winnipeg Free Press, "degree of control is substantial," particularly for a job not done on the employee premises, such as carriers have no opportunity to increase the rate, employer can order carriers to deliver supplements with no chance of refusal, and chance for new customers small

______________________________________________________________________________________

C) NEAR-EMPLOYEES
- "Near-employees" are not independent or dependent contractor relationships, but rather employees where services are provided in return for some form of remuneration

- Examples: student nurses, medical residents and interns, articling law students, participants in training programs, and government-funded job creation programs

- Case-by-case, but depends on how closely the particular relationship resembles traditional employment

- Dunmore: statutory exclusions to vulnerable workers may be unconstitutional

- Old Dutch: Distributors can be certified as employees in collective bargaining if they operate in the labour market, are controlled by an employer, and have no economic mobility (labour v. product market)

______________________________________________________________________________________

3) EXCLUDED EMPLOYEES

A) FREEDOM OF ASSOCIATION UNDER THE CHARTER 

- In Canada, certain groups have argued that s.2(d) protects 3 rights:


i) Right to Join a Union (Dunmore says yes)


ii) Right to Bargain Collectively (Health Services says yes)


iii) Right to Strike (not yet)

- Delisle (RCMP, part of trilogy): Narrow view on s.2(d), as court holds that s.2(d) does not guarantee access to a particular labour relations regime where claimants are able to exercise their s.2(d) rights independently

- Deslisle: Dickson J.'s dissent used in Dunmore
- Dunmore (Agricultural workers): Incremental change on SCC's position on s.2(d), as it gives only vulnerable workers the right to form a union

- Health Services (Eliminated no-K-out provisions): Section 2(d) of the Charter gives all workers, public or private, the right to bargain collectively

- Health Services: Guarantees procedural (not substantial):


a) Right to bargain in good faith with the employer


b) Right to be recognized as the exclusive bargaining agent

- Health Services: Employers also have:


a) Duty to bargain


b) Duty to consult in good faith

- Health Services: Test for violation of right to bargain collectively:

- Right is violated when there is substantial interference with collective bargaining

- If the government substantially interferes, there will be a Charter infringement

- Health Services: To test if substantial interference occurred:


a) Importance of Subject Matter
- Does the measure interfere with subject matter important to collective bargaining and the

capacity of union members to come together and pursue common goals?


b) Process of Interference with Collective Bargaining Rights
- Does the legislative measure or govt conduct violate the fundamental precept of collective bargaining – the duty to consult and negotiate in good faith?

- Here, must inquire into process by which changes were made and how they impact on the voluntary good faith underpinning of collective bargaining

- If change made through process of good faith consultation, it is unlikely to have adversely affected employee's right to collective bargaining
______________________________________________________________________________________

B) GROUPS OF EXCLUDED EMPLOYEES
- There are many groups of employees that are excluded from collective bargaining, including:


a) Professionals


- Self-regulated…ie: physicians, lawyers, dentists, architects, accountants, ect…


b) Managerial Employees


- s.1 excludes managers due to potential conflict of interest and possibility of undue influence

- s.29 excludes managers but makes specific reference to the possibility of placing supervisors in separate bargaining units


c) Confidential Employees
- Canadian collective bargaining legislation excludes employees who are employed in a confidential capacity in matters relating to labour relations

- Children's Aid Society: If there is labour relations input, supervisors can be classified as managers even though they are low level supervisors

- Children's Aid Society: test in BC for managerial authority/status is: in a labour relations sense, does employer have control over employees in these ways?  Factors include:


a) Discipline and discharge


b) Labour relations input


c) Hiring, promotion, and demotion

______________________________________________________________________________________

4) QUALIFIED TRADE UNIONS

- From s.1(1) definition of "trade union", in British Columbia unions must have:


a) Basic Purpose Must be Labour Relations


- Requires a constitution ratified by its members through a democratic process



- Some form of dues payment and membership system is required



- Cannot be subject to employer interests or control


b) Local Flavour
- All officers must be elected in BC…out-of-province labour unions can't represent BC employees in collective bargaining unless they form a BC branch

- s.24(3) – quorum of 55% of employees in a unit must vote

- s.25(1) – need majority of employees in unit who voted

- s.43 – voluntary recognition of employee association is OK, as long as no undue influence

- If trade union establishes bargaining rights, the employees lose many common law rights, including:

a) The right to sue on his/her employment contract

b) The right to set terms and conditions of employment by individual dealings with the employer

- Kubota: An employee association that doesn’t meet the form requirements of a union won't be certified

______________________________________________________________________________________

THE RIGHT TO JOIN A UNION
1) INTRODUCTION
- s.24(1) – Must have at least 45% of employees signing certification cards, then can apply to the Labour Board for a secret ballot vote

- s.24(2) – Vote must be held within 10 days of approval

- s.24(3) – If less than 55% vote (quorum), another vote is needed

- During certification campaign, most unfair labour practices are committed

- Board often has a difficulty to provide adequate remedies to employees who were victims of unfair LP

- Employer sometimes suspends/terminates union organizers, and while they are guilty of ULP, the actions have a chilling effect on the union vote…therefore employer may see action as worth the cost

- To sue employer, can use s.6(1), s.6(3)(a), (b), and (d), s.9, as well as certification freezes s.32 and s.45(2)

- Employer can use free speech defence in s.8

______________________________________________________________________________________

2) PROVING AN ILLICIT MOTIVE
- General rule is that unfair labour practices require an anti-union animus, and the employer has the burden of proof to prove an absence of anti-union motive

- s.6(3) – Specific prohibitions on discriminatory behaviour

- s.6(4) – Qualifies prohibitions, as with proper cause and a lack of anti-union animus, an employer can discharge an employee during a union organizing campaign drive

- Duschesneau (fraud charges dropped): Even if anti-union animus is incidental reason for ER’s conduct, ER will be found to have committed an unfair labour practice

- Duschesneau: where there is a complaint of anti-union animus, it’s rebuttable presumption and the employer has burden of proof on balance of probabilities to show that there was no anti-union motivation
- Here, on balance of probabilities, not likely that suspension/termination had nothing to do with complainant's union activities…had been helping Picard for years, but supervisor only alerted during union certification drive

______________________________________________________________________________________

3) NON-MOTIVE UNFAIR LABOUR PRACTICES
- s.6(1) ismuch broader than s.6(3)…and seems to suggest that perhaps anti-union animus is not needed here


- Instead, s.6(1) points to effect of employer's conduct rather than it's motive
- Canadian Paperworkers (9 in violent incident): An employer that erroneously dismisses employees is guilty of unfair labour practices

- Canadian Paperworkers: In the absence of anti-union motive, it is not a violation of the section if the employer's conduct simply affects the trade union in pursuit of an unrelated business purpose

- However, once such conduct has been established, the burden of proof is on the employer to come forward with a credible business purpose to justify the conduct

- Canadian Paperworkers: Rejects balancing and foreseeability approaches, and instead concludes dismissing by mistake is automatically an ULP

- Choices Market (burrito stolen): Demonstrates that s.6(3) of the BC Labour Relations Code gives prepared employers more freedom to deal with workers during union organizing campaigns than other jurisdictions

- Thus, in BC, employers can dismiss employees with proper cause (ie: anti-theft policy already in place)

- Westinghouse (runaway shop): If an employer is faced with an economic crisis caused by collective bargaining related factors (wages, benefits, seniority, work practices, ect…), seeks relief from the union, and is met with an unsympathetic response, it may be possible for the employer to remove himself from the collective bargaining relationship; however, here, no evidence the employer ever raised its concerns with the trade union prior to making its decision to relocate

- Kennedy Lodge (contract out nursing staff): For the union to successfully make an unfair labour practice claim in a contract-out situation during hard economic times, they have the burden of proving improper motive, deception, or foreseeability on employer's part so great that some kind of negotiation is needed on the question

- Difference is that in Westinghouse, the employer actively ran away from the union and deceived them

- In Kennedy, the employer simply reacted to economic realities

______________________________________________________________________________________

4) ALTERATION OF WORKING CONDITIONS: THE STATUTORY FREEZE
- Kennedy: general rule is that employers have the right to set terms and conditions of employment, as long as these terms are not tainted with anti-union animus

- However, there are two exceptions during the statutory freeze periods:

a) First Stage – Certification Freeze – s.32


- Begins when an application for certification is filed



- Ends when the application is dismissed or soon after the certificate is issued (usually short)

- Simpsons – Intent of certification freeze is about preventing employees from being intimidated to join a union and influencing the certification vote


b) Second Stage –Bargaining Freeze – s.45(2)


- Begins when notice to bargain is given



- Ends when parties are in a legal strike or lockout position, or agreement is reached (often long)

- Royal Ottawa Health Care – Intent of bargaining freeze is about providing a firm starting point for collective bargaining and giving the parties "breathing space" while the employer and employee negotiate a first collective agreement

- However, both have "proper cause" qualification that allows the employer to suspend, transfer, lay off, discharge, or otherwise discipline employees absent an anti-union animus (Choices Market)

- There are three tests, none leading, usually applied to assess the validity of changes the employer makes during either of the two statutory freeze timeframes:


a) "Business as before" test - Traditional
- The business as usual rule doesn't prohibit all changes…it simply permits changes that the employer has historically done

- Simpsons: this doesn't allow response to changes, particularly during bargaining freeze stage when the negotiations may be long-term


b) "Reasonable expectations" of employees test – New
- Q: what would a reasonable employee expect to constitute his or her privileges (or "benefits") in the specific circumstances of that employer?

- Simpsons: Board used this test to determine lay-offs were OK but contracting out was not based on what a reasonable employee would expect


c) "Starting point for negotiations" test – Alternative
- Royal Ottawa Health Care: in the post-certification context, the 2 tests must be augmented by this third approach that reads freeze provisions in light of need to bolster bargaining process, reinforce status of union as bargaining agent, and provides a firm (if temporary) starting point for collective bargaining

- Simpsons (lay off and K-out before notice to bargain): Board looks at the reasonable expectations of employees when determining if employer committed unfair labour practices

- Simpsons: It was reasonable for employees to expect an employer to respond to a significant downturn in the business with layoffs (or terminations) even where such layoffs were resorted to for the first time during the freeze…however, contracting out was not reasonably expected

- Royal Ottawa Health Care: Employers can't cut benefits during the beginning of negotiations, and the board introduces the "starting point for negotiations" test as an alternative to the traditional tests on employer changes during the statutory freeze

______________________________________________________________________________________

5) EMPLOYER SPEECH

- "Employer speech" means any communication, either oral or written, regarding the union organizing drive

- Most legislation in Canada expressly recognizes a right of employer free speech, but BC is again at the far end of the spectrum in protecting the employer in expressing union views

- s.8: amended in 2002 to allow employers freedom of speech during certification drive

- s.9: employer speech can't be intimidating or coercive

- Wal-Mart (captive audience meeting): Repeatedly engaging employees in conversation about the union goes beyond mere assistance to employees and becomes a tactic of intimidation or undue influence

- Wal-Mart: here were two problems with allowing anti-union messages during captive audience meeting:


a) Company didn't distance itself from comments


b) Didn't allow rebuttal to union organizers…said store had to open at 9am



- In allowing these views to be aired, it had a chilling effect on the organizing drive

- Wal-Mart: Reasonable employee test:


- Q: what message would the average or reasonable associate hear upon listening to the speech?


- Here, associate listening would conclude she had job security concerns if union was successful

- Wal-Mart: if you constantly solicit questions in this environment of organization and managers hanging around, you must answer all of them, including the most important question about closure

- RMH Teleservices: with s.9, in order to determine whether communications are coercive, they must be viewed contextually and in their cumulative effect

- RMH Teleservices: test for remedial certification:


- Whether union would likely have obtained the requisite majority support



- Considerations re remedial certification:

- the level of membership prior to and subsequent to ER’s unfair labour practice

- the seriousness of ER interference and its reasonable effect (assessed objectively) on EEs

- the point or stage in organizational drive of ER’s interference

- if less than majority of EEs are members of union, whether there is sufficient support to conduct collective bargaining

- the “totality of the conduct” of the ER

- the specific nature of ER and EEs

- Cardinal Transportation (statements during campaign): In BC, there's no rule against having a captive audience setting meeting, but BC Labour Boards are likely to find those practices unfair, as they raise the biggest red flag out of all the methods an employer may choose to use (ie: pay raise, sending letters, ect…)

- Cardinal Transportation: Look to who's making the statements, how many statements were made, and how much influence they have

______________________________________________________________________________________

6) SOLICITATION ON EMPLOYER PROPERTY
- General rule is outside people don't have the right to solicit on employer property during working hours and circulate union materials

- Workers are limited to solicitation on non-working hours in non-working spaces

- Canada Post (denied access to raiding union): Prohibiting bargaining unit members from other locations of work and meeting with fellow employees during non working hours and in non-working locations violates the statute unless there are "valid and compelling business reasons for restricting access"

- Canada Post: test to determine if violation is justified:


- Can the employer demonstrate any valid and compelling business reasons for restricting access?

- ie: any detrimental effect on entrepreneurial interests such as negative customer reaction, security, safety, or other business considerations


- Here, no evidence of any detrimental effects

______________________________________________________________________________________

7) UNION UNFAIR LABOUR PRACTICES
- The law forbids trade unions from coercing employees to become members, in much the same way as management is forbidden to exert pressure in the opposite direction

- However, union unfair labour practice cases are much less common than employer unfair labour practice cases

______________________________________________________________________________________

8) REMEDIES FOR INTERFERENCE WITH THE RIGHT TO ORGANIZE
- Generally, when an employer engages in an unfair labour practice by suspending or dismissing an employee, the normal remedy is reinstatement with compensation for lost wages and benefits

- However, this relief reaches only the harm done to the individual employee, yet the employer's unfair labour practice may have discouraged other employees from supporting the union

- Therefore, Labour relations boards have fashioned a variety of remedies designed to counteract this sort of collective harm:


a) Damages


- If employer interferes, Board can award compensatory damages for costs of the campaign


b) Notice


- Can get an employer to post a notice describing what they did wrong


c) Order a New Vote


- Can order date, conditions, ect…


d) Access


- Union might get access to list of employees in bargaining unit, or meeting during working hours


e) Reinstatement


- Employees can get reinstated with back pay


f) Interim Relief


- Under s.133 of the BC Code, the board can grant this (with a high threshold)



- Very useful in situations where there is a possibility of irreparable harm

- National Bank (transfer during freeze gap): Labour Boards are permitted to create creative remedies as long as they are not punitive and are connected to the breach and its consequences

- National Bank: - Board instituted 4 remedies:

a) Union certification was transferred to the new branch

b) Facilitated union access to the new non-unionized employees at the new branch

- These 2 remedies weren't appealed, but the next 2 remedies were appealed to SCC (see below)

c) Send a letter to all employees across Canada that it had violated employee rights under the Code
d) Must deposit $144,000 into a trust fund to be administered jointly by the union and the bank for the purpose of promoting the Code's objectives among all the bank's employees

- K-Mart (swelled BU, false evidence): Ontario labour board orders punitive damages and quasi-criminal penalties against an employer who did very egregious anti-union conduct ($100,000 fine)

______________________________________________________________________________________

9) THE PROFESSIONAL RESPONSIBILITY OF LAWYERS
- Rovet (suggested swelling BU): A solicitor who cheats his partners, lies to an administrative tribunal, and prepares fraudulent documents for submission to a tribunal, engages in conduct which is equally reprehensible as the conduct of a solicitor who misappropriates client funds

______________________________________________________________________________________

THE ACQUISITION AND TERMINATION OF BARGAINING RIGHTS

1) THE WAGNER ACT MODEL AND THE PRINCIPLE OF EXCLUSIVITY
- Wagner Act model was created in 1930s in the USA, and adopted across Canada in the aftermath of WWII

- Every Canadian jurisdiction has a statutory procedure (known as certification) which allows a union, upon proving that it has majority support among a unit of employees, to become the exclusive bargaining agent for those employees and to compel their employer to bargain with it on their behalf

- North American model is a majority rule system built on a principle of exclusivity

______________________________________________________________________________________

2) THE APPROPRIATE BARGAINING UNIT
- The Bargaining Unit is a group of employees defined on the basis of the employer for whom they work and the positions they occupy

- 2 principles of the bargaining unit:

a) Majority rule
b) Exclusivity of bargaining rights
- Metroland (part-timers in BU): Boards will employ a more flexible 2-part test towards including part-time, temp, and student workers within the proposed bargaining unit 

- Metroland: - Two-part test:


a) Community of Interest


- Employees must have sufficient community of interest that they can bargain together

- However, board notes that it is no longer assumed that part-time employees have a different community of interest than full-time employees…it's case-by-case


b) No Serious Labour Problems For The Employer
- Board accepts this 2-part test…and interest usually presumed unless placement of them in same bargaining unit, due to lack of community of interest or otherwise, creates serious labour relations problems for the employer

- Here, test passed, as no problems were created for the employer, full-timers started part-time so they understand them, and the employer's proposed bargaining unit would lead to fragmentation

______________________________________________________________________________________

3) TIMELINESS OF CERTIFICATION AND DECERTIFICATION APPLICATIONS
- General rule with respect to the timeliness of a certification application is that any time is OK, but bars vary depending on jurisdiction

- s.19 – If certification fails, must wait 22 months

- s.33(2) – If over 45% of the unit members apply for decertification, wait 10 days

- s.33(3) – Must wait 10 months after initial certification

______________________________________________________________________________________

4) SUCCESSOR EMPLOYERS, CONTRACTING OUT, AND RELATED EMPLOYERS

A) SUCCESSOR EMPLOYERS
- General rule is that when A business is unionized, and sells to B, B is bound by A's collective agreement

- s.35 applies to successorship, which requires the sale, transfer, or disposition of a business

- Question: when the transfer is only work (ie: contracting out), does that qualify as a "disposition"?

- Hint: look for transfer of business assets: title, leasehold interests, buildings, equipment, "goodwill", accounts receivable, transfer of contracts, ect…

- Ajax (contracting in bus drivers): Where continuity and stability of the workforce is an important factor, Labour Boards will take a broad view of successorship provisions

- Ajax: Test: distinguish between transfer of assets from a transfer of part of a business as a going concern

- Here, part of K with Charterways was having a stable workforce, which was part of their business as a going concern, and when the town acquired that, they acquired that part of the business

- It must be more than the transfer of work or assets, but the form need not take a legal form

- See Canada Post
______________________________________________________________________________________

B) CONTRACTING OUT
- "Contracting out" can involve a manufacturing process, plant maintenance, inventory, sub-trades, special equipment operation, special projects or any other work functions which are given to a separate contractor to be done individually or with their own work forces

- In order to be true “contracting out”, the employer must be found to have given up its authority to control and manage the employees of the contractor who are doing the work in question.

- Canada Post (K-out to pharmacy): Contracting out does not constitute the sale of a business; it is simply transferring work

- Canada Post: Court holds that at least a portion of the business must pass as a going concern, and simply transferring work from Canada Post to Niemans Pharmacy, an arrangement where there would be less work for Canada Post employees, is not enough to trigger the successorship provisions in labour statutes

______________________________________________________________________________________

C) RELATED/COMMON EMPLOYERS
- s.38 – If related employers are under common control or direction, Board may treat them as one employer for the purposes of collective bargaining

- White Spot (Gilley's): Unless a franchiser releases control to the franchisee, they will be held to be common employers

- White Spot: Dominant factor is the amount of control over business operations that the franchiser releases

______________________________________________________________________________________

NEGOTIATING A COLLECTIVE AGREEMENT

1) THE STATUTORY TIMETABLE
- Steps in the bargaining process:


a) Either party gives notice to bargain, triggering two things:



i) Bargaining Freeze – s.45(2)



- Employer can't change working conditions




- Ends during a strike or lockout, but strike or lockout can apply economic pressure

- Freeze runs until there is an actual lawful strike or lockout; if the union is not ready to strike as soon as the law allows strike action to be taken, the employer must institute a lockout if it wants to bring the freeze to an end



ii) Duty to Bargain in Good Faith – s.11



- This generally has two branches:





a) Subjective – Duty to bargain in good faith





- Radio Shack: surface bargaining v. hard bargaining distinction





b) Objective – Duty to make every "reasonable effort" to reach a collective agreement






- Canada Trustco: Rational basis for acting in economic self-interest is OK

- Royal Oak Mines: Gives a substantive component, as this part of duty prevents a party from hiding behind an assertion that it is sincerely trying to reach an agreement when, viewed objectively, it can be seen that its proposals are so far from the accepted norms of the industry that they must be unreasonable




- Procedural uty does not require they succeed in negotiating an agreement…only that they try




- Breach of this duty is an unfair labour practice, but different from those arising under s.6


b) Impasse – Conciliation


- There is usually conciliation or a mediation requirement before a strike or lockout

- If nothing is resolved, a conciliator sometimes issues a no-board report, stating to the Labour Board that the parties are truly unable to reach an agreement under current conditions

- Although the state will intervene to try to help the parties, in general it won't impose agreement

- Exception: First contract arbitration and back to work legislation

c) Impasse – Strike/Lockout



- Either party may then apply economic pressure through a strike or lockout

- Duty to bargain continues, even while a work stoppage is underway…however, content of the duty changes significantly in those circumstances

- Parties complying with duty but impasse resulted are allowed to break off negotiations on the basis that there is no current prospect of progress



- Depending on jurisdiction, impasse may be settled by "back-to-work" legislation




- ie: BC teacher's strike, BC ferry strike, Toronto subway strike, ect…

- This "back-to-work" legislation leads to compulsory interest arbitration, where each side submits arguments/evidence and an arbitrator imposes an agreement


d) Agreement


- Once the agreement is reached, the duty to bargain and legality of work stoppage ends
- While work stoppages are illegal, there is still third party arbitration (aka grievance arbitration or rights arbitration) that must be provided for in every collective agreement in order to resolve differences over the meaning of the agreement

- Full timetable:





( Negotiate Agreement

Bargaining









( Back to work legislation ( Interest arbitration





( Impasse ( Conciliation ( Strike/lockout

______________________________________________________________________________________

2) THE DUTY TO BARGAIN IN GOOD FAITH
A) PURPOSES OF THE DUTY TO BARGAIN

- Once the union is certified, the union gives notice to commence collective bargaining, s.11 triggered which has 2 branches

- Cox: Originally, there were 4 purposes of this duty (and of the Wagner Act in general):


a) Reduce number of strikes for union recognition

- Prior to 1935, when National Labour Relations Act was passed, the outright refusal of employers to deal with a labour union was a big cause of industrial strife


b) Prevent anti-union activities
- Denial of union recognition is an effective means of breaking up a struggling young union too weak for a successful strike


c) Encourage collective, not individual bargaining
- Unfair labour practice for an employer to negotiate wages or other terms of employment with individual employees


d) Understand the position of the other side
- After collective bargaining, both sides realize that the area of disagreement is so narrow that compromise is cheaper than battle

- Graphic Arts (16 changes): The tabling of additional demands after a dispute has been defined must, in the absence of compelling evidence which would justify such a course, be construed as a violation of the duty to bargain in good faith

______________________________________________________________________________________

B) CONTENT OF THE DUTY TO BARGAIN

- There is very little content/substance of the duty to bargain other than the two procedural branches of good faith (subjective) and making every reasonable effort to reach a collective agreement (objective)

- Noranda (employer didn't reveal benefits): A party commits an unfair labour practice if it withholds information relevant to a specific collective bargaining issue without reasonable grounds

- Noranda: There is a disclosure obligation among employers, which is a procedural (not substantive) aspect of the duty to bargain in good faith

- Radio Shack, gives some substantial content on the duty, and distinguishes between:

a) Hard Bargaining

- Act in individual self-interest and in doing so are entitled to take firm positions which may be unacceptable to the other side

- Employer must be able to show that its position was well thought-out and warranted, otherwise it will be considered as sham bargaining

- Trustco: superior economic position does not mean bad faith bargaining on part of employer


b) Sham/Surface Bargaining
- Going through the motions by preserving the surface indications of bargaining without the intent of concluding a collective agreement

- Radio Shack: To decide if the employer engaged in surface bargaining and thus bargained in bad faith, look at the evidence as a whole

- Radio Shack (duped into striking): While offering what the statute requires as a bare minimum alone can't constitute bad faith bargaining, but can be considered bad faith bargaining when considered in light of other employer actions

- Radio Shack: Based on evidence as a whole, sham bargaining because:


a) Early conduct before new lawyers was aggressively anti-union


b) Absence of direct testimony on change of heart


c) Rigid position on union security clause, as Rand Formula would be of no cost to employer

- Trustco (minor improvements at 2nd bank): If the employer has a rational basis and economic justification for taking hard positions, the employer's conduct is properly characterized as hard bargaining in pursuit of its own self-interest and legitimate business objectives

- Trustco: Rational discussion is only one aspect of the bargaining process, and power, pursuasion, and economic pressure are other effective tactics

- Langille: Acting in one's economic self-interest and acting with anti-union animus are indistinguishable, as it's widely thought that it is in one's economic self-interest to have a non-unionized workplace

- Royal Oak (violence in Yellowknife): This decision opens the door to examine the substance of bargaining proposals, whereby the proposal is so unacceptable to the other side compared to industry standards that it constitutes a violation of the duty to make every reasonable effort to reach a collective agreement

______________________________________________________________________________________

C) DISCLOSURE OF DECISIONS OR PLANS SUBSTANTIALLY AFFECTING THE BARGAINING UNIT
- Question: does the employer have a duty to disclose if the union doesn't ask questions?

- Westinghouse (moved out of Hamilton): Absent a specific request from the union, there is no proactive duty on the employer to disclose, on its own initiative, plans that have not yet ripened into at least de facto final decisions

- Langille: Incentive to the employer is to remain silent, lock the union into the agreement, and then reveal the plans or act upon them…system is geared towards non-disclosure
- Consolidated Bathurst: The more fundamental a decision to the bargaining unit, the more probable that an employer must disclose these plans to the union

- Consilidated Bathurst (shut down after ag't): - Failure to reveal "possibilities" as a general matter not bad faith, but if they have a "major impact on the bargaining unit", and a de facto decision is made during negotiations, silence may amount to misrepresentation

______________________________________________________________________________________

3) REMEDIES FOR VIOLATING THE DUTY TO BARGAIN
- Instead, boards resort to other remedies for the breach of s.11(1) duty to bargain in good faith:

a) Cease-and-desist orders
- Includes orders to bargain in good faith

b) Orders to publish retractions 

- Employer must admit to false or prejudicial statements

c) Bargaining costs

- Employer ordered to pay the injured party's negotiating/bargaining costs
- Royal Oak (extreme fact pattern): Labour board remedies must be rationally connected to the breach and must be consistent with the policy objectives of the Labour Board

- Royal Oak: - There are 2 further factors where the Board will consider a decision patently unreasonable:


a) Where the remedy is punitive in nature

b) Where the remedy granted infringes the Charter
- Buhler ("receding horizons" bargaining): Back pay for time spent on strike may be a remedy available to unions in situations where the employer, because of bad faith bargaining, in effect forced the union to go on strike

- Despite Buhler and Royal Oak, a wage increase is not an acceptable remedy for bad faith bargaining


- ie: it would be a substantial remedy rather than procedural, and hard bargaining is a procedural duty

______________________________________________________________________________________

4) FIRST CONTRACT ARBITRATION
- There is a provision in each labour code for first contract arbitration in first negotiation session only

- There are 2 kinds of arbitration:


a) Grievance Arbitration


- Purpose is to deal with employee grievances filed while a collective agreement is in place


b) Interest Arbitration


- Purpose is to actually impose a collective agreement in the case of first-contract arbitration



- Both parties submit positions, and arbitrator either agrees with one side or makes a compromise

- Some jurisdictions have a "last-offer selection" system, which pushes the party's to both submit proposals that will be considered most reasonable by the arbitrator and discourages unfair proposals


- However, in BC, first contract arbitration can negotiate a middle position

- Yarrow (no facts): - Non-exhaustive list of factors board will employ in assessing the conduct of the parties in making a determination under s.55(6)(b) – whether or not to impose a first collective agreement:


a) Bad faith or surface bargaining


b) Conduct of employer which demonstrates a refusal to recognize the union


c) Party adopts uncompromising bargaining position without reasonable justification


d) Party fails to make reasonable or expeditious efforts to conclude a collective agreement


e) Unrealistic demands or expectations, resulting from either intentional conduct or inexperience


f) Bitter and protracted dispute

______________________________________________________________________________________

INDUSTRIAL CONFLICT
1) INTRODUCTION TO INDUSTRIAL CONFLICT
- There are procedural requirements for legal strikes in every jurisdiction:


a) Must bargain and go through conciliatory process


b) Must vote amongst union members to approve strike

c) Must give notice to employer within 72 hours

- Once these requirements are satisfied, the union is in a legal strike position

______________________________________________________________________________________

2) A CONSTITUTIONAL RIGHT TO STRIKE?
- Since adoption of the Charter in 1982, unions have brought several Charter-based challenges to laws which restrict or abrogate the right to strike, arguing that it is included under s.2(d) guarantee of "freedom of association"

- Alberta Reference (eliminated right to strike): Majority claims that the right to strike is a creature of statute that can be eliminated by the legislature; however, Dickson's dissent holding that s.2(d) protects the right to strike may be increasingly influential in the future

- Alberta Reference: Majority by McIntyre J. gives analysis of the scope of s.2(d)

- "Core" of s.2(d) is that the attainment of individual goals, through the exercise of individual rights, is generally impossible without the aid and cooperation of others


- Applying this, right doesn't protect the right to strike because:



a) Individuals can't lawfully refuse to work


b) Collective strike doesn't equal an individual refusing to work



- Individual refusal = breach of K; collective strike = intention to return




- Striking is a creation of statute and courts shouldn't meddle in legislature's role

- Alberta Reference: Dissent by Dickson C.J.C. discusses the link between freedom of association and the right to strike in international law, and the relevance of that link to interpretation of the Charter
- Health Services decision in 2007 relies on Dickson's dissent to find a right to collective bargaining


- Since Health Services didn't consider right to strike, Alberta Reference remains good law

- However, since Health Services uses the dissent, majority's view in Alberta Reference might be subject to constitutional challenge regarding the right to strike by unions in the future

______________________________________________________________________________________

3) LEGAL PROHIBITION OF STRIKES AND OTHER ECONOMIC SANCTIONS: THE PEACE OBLIGATION
A) PROHIBITION OF STRIKES

i) GETTING TO A LEGAL STRIKE POSITION
- The "peace obligation" is a ban on all mid-term strikes, which is set out in s.57 of the BC Code:

- There are a bunch of limitations everywhere in Canada stating that the legality of a strike depends above all on whether the various statutory prerequisites have been met below

- These requirements are commonly encapsulated by saying that a strike or lockout must be "timely" in order to be legal

- In BC, how does a union get into a legal position to strike?  BC Labour Code determines this by requiring many pre-requisites for a lawful strike:


a) s.57(1) – Collective agreement has expired


b) s.59(1) – Some bargaining took place in accordance with the Code to the point of impasse


c) s.60(1) – Majority of workers voted to strike


d) s.60(3)(a) – Vote must have taken place within previous 3 months


e) s.60(3)(b)(i) – Written notice of strike given to employer and Labour Relations Board

f) s.60(3)(b)(iii) – 72 hours elapsed since receipt of written strike notice (delay allows for employer preparation, and possibility for a midnight agreement)

g) s.60(3)(b)(iv) – If a mediator was appointed, 48 hours have passed since the union is advised that the mediator has "reported out" (any strike after mediator appointed is illegal)

h) s.75 – Once strike has commenced, written notice must be given to the Labour Relations Board

i) s.78 – Employer can apply to board to have last offer put directly to employees for a vote, and if employees vote to accept, there is no strike and the terms/conditions become binding

______________________________________________________________________________________

ii) ACTIONS CONSTITUTING A STRIKE: COMMON ACTION OR CONCERTED ACTIVITY?
- What kinds of conduct fall within the s.1 definition of a strike?  2 aspects to it:


a) Conduct adversely affecting work/production


b) Conduct taken pursuant to a common understanding

- Graham Cable (go-slows, speed-ups, OT bans, study sessions): A strike is any collective action with the intention of reducing employer output, and any action that also meets the statutory pre-requisites will be a legal strike

- Graham Cable: employers are free to take measures to limit disruptive strike effect, such as increased use of managerial personnel and non-striking employees

- However, employers not free to discipline or punish employees for engaging in lawful strike
- Graham Cable:  Broad interpretation of s.1 is necessary because:

a) Changing economy means unions need ways other than traditional strike to put economic pressure on employers


b) Unions aren't deprived of income over long periods of time

- Employers can do 2 things in response to strikes:
a) Unilaterally change terms/conditions of employment
- Bargaining freeze ends once the strike begins, so employer can apply economic pressure by cutting employee wages during the strike


b) Lockout


- Most useful response to partial job action



- Becoming more common nowadays as most bargaining is concessionary

- Grand Erie (work-to-rule): Work-to-rule campaigns where members refuse to do any work outside regular activities is a protected strike activity because it is designed to reduce output

- Grand Erie: board holds that refusing to perform assigned work isn't analogous to car manufacturer refusing to install safety devices on cars, as one is contemplated by statute and other isn't

- Saskatchewan Wheat Pool (illegal strike, OT ban): Actions that are acceptable for individual employees due to the collective agreement may constitute unlawful strike when done in combination if it constitutes concerted activity designed to restrict output

- Saskatchewan Wheat Pool: Even if CA contemplates strike activity, statutory definition of strike can't be altered by CA

______________________________________________________________________________________

iii) THE STRIKE PROHIBITION AND SYMPATHETIC ACTION
- In general, refusing to cross another union's picket line amounts to an illegal strike
- International Longshoresman (refusal to cross): Canadian courts will prohibit concerted sympathetic action in the form of honouring another union's picket line in federal actions because the federal definition is objective

- However, BC has 3 main exceptions where conduct in question satisfies the definition of a strike, but for policy reasons is not considered a strike:


a) s.63(3)(a) – Health and Safety


- Must show stoppage was in good faith and reasonable grounds for employee to be concerned


b) s.63(3)(b) – Non-Affiliation Clauses


- Usually occurs in construction, where employees have the right to refuse to work with non-union

- Similar concept is hot declarations (aka "hot edict" or "hot cargo" clauses)

- Usually issued by the BC Federation of Labour in cases there's a notorious dispute

- The clause allows employees to refuse to do any work coming from or destined for another employer who has been declared unfair by the union

- Since 1992, BC Labour Code allows Labour Board to give effect to hot cargo clauses


c) s.1 – Decision to honour a picket line
- Clauses permitting employees to refuse to cross picket lines remain fully effective in BC

- Virtually all collective agreements have a clause allowing members not to cross

- s.1 excludes stoppages or refusals to work that are a direct result of lawful picketing

- Nelson (hot cargo clause): In most of Canada (except BC), collective agreements that expressly permit the employees covered by it to refuse to cross a lawful picket line are prohibited

______________________________________________________________________________________

B) ECONOMIC SANCTIONS AVAILABLE TO THE EMPLOYER

- BC Labour Code mandates that every collective agreement must have a "no-strike clause" that prohibits strikes/lockouts while a collective agreement is in force

- After bargaining in good faith, impasse, conducting a strike vote and waiting 72 hours, a union/employer will be in a strike/lockout position

- Legality may also depend on whether it meets the legal definition of a strike

- So basically, there are 2 main economic weapons available to the employer:


a) Lockout – see above


b) Unilateral alteration of working conditions
- Employer may initiate such alterations at any time following the expiry of the statutory freeze in s.32 or s.45(2)

- Freeze usually expires with acquisition of the right to strike or upon initiation of strike/lockout

- The only restriction on the employer's use of the lockout or the unilateral alteration of working conditions flows from the duty to bargain in good faith

- Westroc (union drags feet, replacements): Lockouts are legal as long as they cease operations for the purpose of compelling employees to agree to terms and conditions of employment, even if action is done pre-emptively

______________________________________________________________________________________

4) LEGAL FORMS REGULATING INDUSTRIAL CONFLICT
- Every BC collective agreement has a term stating you can't strike during the collective agreement, so if the employer believes this has been breached, where do they go?


a) Arbitrator – Interpret Clause


- Arbitrator determines whether the clause has been breached



- They usually calculate the loss of the employer from the unlawful strike and award damages


- St. Anne Nackowic: damages are awarded by arbitrator, but courts can grant injunctions


b) Labour Board – Legality of Strike


- Should file complaint with the Board and get an order, since a term has been breached

- Traditionally, they rule as to whether strike is legal, and can order cease-and-desist orders that can be enforceable in court


c) Court – Picketing Behaviour



- Get an injunction to stop workers from striking immediately



- Historically, courts grant these remedies through tort law or criminal law to regulate picketing



- Tort: declaration of contempt or injunction in aid of claim available

- Since this is a court proceeding, you need a cause of action

- St. Anne Nackowic: court has inherent right to issue injunctions, regardless of Labour Code

- This set-up may be inconvenient for employers, and recently changes in the Labour Code made to broaden the scope of the Labour Board and narrow the jurisdiction of the court in respect to remedies


- BC is probably the most progressive province here, as they have sections regarding picketing

- However, jurisdiction of court to issue injunctions is constitutional in nature, so while the BC Labour Code can give more power to the Labour Board, at best they can grant concurrent jurisdiction

- Employer, in court, will state that they need an interlocutory injunction to preserve the status quo 

- This is pending a full trial, in circumstances where applicant was in danger of suffering irreparable harm that could not be adequately compensated for by money damages awarded after the event

- Prince Rupert Grain: 3 requirements the plaintiff must prove to get an injunction order:


a) Serious issue to be tried
- Prince Rupert Grain: In cases such as restraining picketing, the order effectively provides the whole of the relief sought in the action, and therefore the threshold test is much higher: whether the applicant has established a strong prima facie case

b) Must show irreparable harm

- Court, at this point, will consider if there is an adequate alternative remedy


- B: grey area, as Labour Board might be adequate alternative remedy depending on statute


c) Balance of convenience favours issuing an injunction

- St. Anne (mill and office workers): Courts retain inherent jurisdiction to issue injunctions restraining illegal strike activity during the currency of a collective agreement, but arbitration boards retain jurisdiction to award damages arising from the dispute

- Canex: Employer argument to eliminate judicial injunctions from labour relations dispute rejected due to constitutional issues

______________________________________________________________________________________

5) RAMIFICATIONS OF THE REMOVAL OF PURPOSIVE ELEMENT 

- In BC, until 1984, strike had a 3rd subjective component, requiring proof that action was for the purpose of compelling the employer to agree to terms and conditions of employment

- Removal had a significant effect, as workers bound by a collective agreement, and not legally entitled to strike, could now do so as deletion gave unions big scope for more flexible actions

- BC only province that allows negotiation for clause saying you don't have to cross another unit's picket line

- Hot edict clauses also unlawful, unless you've negotiated a clause to that effect

- BC Public School: (Liberals removed class size, "report to parents"): Workers who are employed in the public sector can invoke s.2(b) of the Charter to protect their freedom of speech regarding bargaining issues during the operation of a collective agreement

______________________________________________________________________________________

6) THE REGULATION OF PICKETING
A) JURISDICTION

- According to s.1, there are three elements of picketing:


a) Attendance


b) At or near a person's place of business


c) For the purpose of persuading people not to do business with that person

- However, in K-Mart, SCC declared this definition of picketing to be of no force or effect

- Upheld in Canadian Forest Products, but this does not mean that the Board loses jurisdiction to regulate picketing…it does by virtue of s.65 and s.67 of the Code

- It just means that the Board, like many other terms in the Code, can regulate picketing without having a statutory definition to refer to

- Canex (blocked road access): Labour Boards can only enforce the strike and picketing sections of the Labour Code rather than general criminal or civil law, even if only in the labour relations context, and therefore courts retain jurisdiction to deal with acts which are illegal independent of the Labour Code
- Canex: Board now can protect 'why', 'where', 'when' of picketing by statute, but 'how' of picketing still subject to common law, Criminal Code, and other statutes

______________________________________________________________________________________

B) PRIMARY PICKETING
- Labour boards and courts, under .s65, allow wide scope for primary picketing in support of a legal strike if:


a) Picketing is focused directly on the business of the struck employer, and


b) Affects third parties only in their dealings with that employer



- Other CL and Criminal Code restrictions are enforced by the ordinary courts

- Harrison (shopping mall picketing): There is implicit in picketing activities some degree of interference with the civil and legal rights of others, and the courts will regulate the limits of this "give and take" on the picket line

- Harrison: Courts can interfere with peaceful picketing involving trespass


- This part of J doesn't apply anymore in BC due to s.66

______________________________________________________________________________________

C) SECONDARY PICKETING
- McLachlin CJC in Pepsi: secondary picketing is "typically defined as picketing in support of a union which occurs at a location other than the premises of that union's employer"

- Hersees: secondary picketing is presumptively illegal, subject to two exceptions (Pepsi, p.538):


a) Primary Employer


- Court made an exception if the picketing was directed towards the primary employer



- ie: location of workplace, though not primary workplace of employees, had the same owner


b) Ally doctrine


- Ally has lost claim of neutrality because it has done something to help employer withstand strike



- Pepsi: s.65(4) permits secondary picketing of an ally

- Also, in regards to Pepsi and s.65(4) of the Code, BC permits secondary picketing, but only the secondary picketing of an ally

- Pepsi holds that all secondary picketing is protected as it eliminates the distinction, so the situation in BC is unclear

- K-Mart (leafleting at another K-Mart): The Supreme Court distinguishes between coercive, signal effect picketing (not protected) v. informational picketing such as leafletting (protected)

- K-Mart: Distributing information is at the core of s.2(b) of the Charter, and as long as union members handing out flyers are not doing anything coercive or breaking the law, they are permitted just like any other member of society

- Pepsi (picket retailers): Secondary picketing is no longer illegal in BC per se, and is now legal so long as it is not tortuous or criminal and does not inflict undue hardship on the parties

- Pepsi: Court questions rationality of signal effect logic


- Picketing in and of itself is not intimidating, and therefore is not tortuous

- Also, picketing is expression, and only banned if there is a wrongful action

- Therefore, secondary picketing only banned if there is a wrongful action, such as an illegal act, regular tort, or most common, an economic tort
- Pepsi: Labour speech is of fundamental importance, and restrictions on it must be carefully justified (such as undue harm to third parties and integration with a legislative scheme)

- Pepsi: court removes distinction between primary and secondary, as both are forms of expression, even when associated with tortuous acts

- Canfor (May Day Prince George): Interpretation of "picketing" in the Code is one which allows political placarding at business entrances, provided that whose who engage in that activity are careful to ensure it is clear they do not convey the "signal effect" that it is a picket line, and while the "picketing" provisions of the Code violate the Charter, they are upheld under s.1

- Canfor: Holds that there is a "bright line" test between signal effect picketing with a coercive effect trying to get an automatic response v. informational leafleting
- However, here, in unique context of back-to-work legislation only, "signal effect" test applies


- In all other situations, the "bright line" test applies

- Canfor: - Here, court examines whether the message was:


a) "This is a political protest, if you agree with our position, support us as you wish"?...or


b) "This is a picket line, do not cross it for that reason"



- Following 2pm "official picket line" announcement, mill workers were in 'b' scenario

- Prince Rupert Grain: In a federal dispute under the Canadian Labour Code, the BC Court of Appeal held that there was no prima facie case for an injunction against secondary picketing because it did not contain the signal effect necessary to prove the tort of inducing breach of contract

______________________________________________________________________________________

7) THE JOB RIGHTS OF STRIKERS
- "Right to strike" is not expressly granted by labour legislation and isn't granted by the Constitution (yet)

- Rather, it is implied from the right of employees to take part in the "lawful activities" of unions

- Royal York (accept letter or resign): While employment relationship doesn't end by virtue of the strike, Locke J.A.'s dictum with respect to permanent replacement of lawful strikers is significant

- In BC, s.68 of the Code bans temporary replacement workers as well, even while employees on strike:


- It also bans using certain classes of ongoing employees to perform bargaining unit work (Quebec too)

- Therefore, if BC employer wishes to continue operations during the strike, they must use management

- CALPA (new pilots with promise): Dictim of Locke J. in Royal York no longer reflects the effect of general unfair labour practice provisions in the area of replacement worker laws

______________________________________________________________________________________

8) ESSENTIAL SERVICES
- Every jurisdiction has some method of declaring groups of workers "essential", which eliminates their right to strike

- In BC, the parties can decide for themselves as negotiate an agreement as to essential services

- If there is not an agreement, the parties can go to the Labour Board, have a hearing, and the Board will decide which workers are essential and what terms ought to apply

- However, despite having this mechanism, the gov't often steps in and overrides the Labour Board

- After Liberals elected in 2001, they amended s.72 of BC Labour Code to allow the government to order the Labour Relations Board to designate as essential any services necessary "to prevent immediate and serious disruption of the provision of educational programs" 

______________________________________________________________________________________

THE INDIVIDUAL EMPLOYEE UNDER COLLECTIVE BARGAINING

1) INTRODUCTION

- Generally, Canadian labour relations law is wholly predicated on the twin concepts of majoritarianism and exclusivity
- Once a trade union proves that it enjoys majority support in a bargaining unit, it becomes the exclusive bargaining agent for that unit

- No one else is allowed to bargain on behalf of any of the employees in the unit, regardless of what the collective agreement says

- Exception: Canada Labour Code allows dismissed employees to bring a grievance and individually challenge the dismissal…usually, union brings carrying of grievances to arbitration

______________________________________________________________________________________

2) THE PRIMACY OF THE COLLECTIVE AGREEMENT

- McGavin (denied severance pay after illegal strike): The common law as it applies to individual employment contracts does not apply to employer-employee relations governed by a collective agreement
- While not argued in Toastmaster, courts have shown a strong preference in recent years to defer to arbitration any dispute that arises out of a collective agreement 

- Weber: does essential nature of the dispute arise out of the collective agreement?

- Allen (side deal, sue for severance pay after): If the essential character of the dispute arises either explicitly or implicitly from the interpretation, application, administration, or violation of the collective agreement, the dispute is within the sole jurisdiction of an arbitrator to decide

- Allen: test for appropriate forum:


a) Determine essential character of dispute


b) Examine CA to determine if it contemplates such factual situations

- St. Anne: arbitrators have exclusive control over disputes arising out of collective agreement

- One exception to St.Anne/Allen regarding jurisdiction: where the employee and employer have made an individual contractual arrangement before entering into the employment relationship

- ie: pre-employment K guaranteeing salary from previous job

______________________________________________________________________________________

3) THE DUTY OF FAIR REPRESENTATION
- All jurisdictions in Canada have a clause that proscribes certain behaviours by union, also known as the duty of fair representation
 TA \s "LRC" 
- There is no duty of fair representation – it is a negative duty to avoid acting in the proscribed manners

- Where there is a breach of this duty, full remedial powers are invoked (board can do what it wants)

- BC Labour Code, s.12, extends to both union and non-union members:

- s.12 option for individual employees where their union refuses to bring their grievance to arbitration
- Steele (firemen excluded blacks): The duty of fair representation requires the union, in collective bargaining and in making contracts, to represent non-union or minority union members of the craft without hostile discrimination, fairly, impartially, and in good faith

- Steele: - Doesn't mean variations can't occur, but allowable limits of differences must be relevant to the authorized purposes of the collective agreement in conditions for which they are to be applied

- There are 3 possible models for understanding the content of the duty of fair representation:


a) Minimal Duty – Cox
- So long as the union acts in good faith and can give some rational explanation for deciding to proceed as it did, the duty is fulfilled and the individual has no recourse against the union


b) Expansive Duty – Summers
- Individual employees ought to be able to complain and bypass the union anytime the union fails to represent their interests


c) Middle Ground – Weiler

- If decision of the union is something so fundamental to the terms of employment (ie: dismissal), the individual ought to have recourse against the union

- In Canada, we have adopted the Cox approach, where Labour Boards don't interfere with union decisions


- Duty of good faith limited to following appropriate procedures and no outward bias

- Thus duty is procedural – if individual makes a complaint, Board will ask if the union properly investigated the decision, acted without bias, ask for employee consultation

- Once these procedural fairness standards are met, the Board will not go into the merits of the decision

- Rayonier: Weiler describes 3 aspects of the content of the duty of fair representation imposed on a union:



a) Good Faith



- No personal hostility, political revenge, or dishonesty



b) No Discrimination



- No violations of Human Rights Code or simple, personal favouritism



c) Cannot Act Arbitrarily



- Can't disregard interests of one employee in a perfunctory manner

- Success is very, very rare…around 2%

- Rayonier (Anderson/Nasato seniority): Labour Boards will be deferential to unions in their decisions not to bring individual grievances as long as they take a reasonable view of the problem before it and arrive at a thoughtful judgment about what to do after considering the various relevant and conflicting considerations

- Rayonier: No discussion of fairness or substance of the agreement…only concerned about procedural fairness, which includes factors such as:


a) How critical is the subject matter of the grievance to the interest of the employee?


b) How much validity does the claim appear to have?

c) What has been the previous practice respecting this type of case and what expectations does the employee reasonably have from treatment of earlier grievances?


- Here, practice was long standing

d) What contrary interests of other employees or of the bargaining unit as a whole have led to the union to take a position against the grievor?


- Here, Nasato would have lost his seniority

- Also, the practice benefiting the bargaining unit as a whole

- K.H. (depression, medical exam): Labour Boards will apply a stricter duty of fair representation against unions where discrimination is involved, and will look beyond issues of procedural fairness into the merits of the case

- While union practices may have satisfied duty, they were inadequate in this particular situation to address K.H.'s particular situations

______________________________________________________________________________________

4) UNION SECURITY PROVISIONS AND THE ROLE OF UNIONS IN SOCIETY
- There are 3 kinds of union security clauses, and all collective agreements must have 1 of these 3:


a) Voluntary Checkoff
- Statutory minimum in BC, where it's up to individual employees whether they wish to join a union or not…almost no security at all

- However, if they join, they can require the union to take dues directly off their salary


b) Rand Formula
- Statutory minimum in federal jurisdiction, where employees do not have to become members of a union but are required to pay union dues regardless

- Advantage of formula is it discourages "free riders"…people who don't join but receive benefits

- Lavigne: union using dues in disparate ways doesn't violate a member's Charter rights because unions have an important role to play in society


c) Union Shop/Closed Shop


- If an individual wants to keep their job, they must join a union…no choice formula



- This model gives the union more control over its members

- ie: threat of expulsion for members that don't follow the union's constitution

- Also increases threat of decertification campaign

- Most unions can't negotiate this in their first agreement…takes time to develop

- For employer, this model deprives them of some power to hire/fire workers

- Lavigne (upset paying dues to NDP): Once certified, unions are permitted to exercise authority over members of the bargaining unit, including using union dues to fund activities opposed by union members or further issues not immediately relevant to collective bargaining (s.2(b))

- Advance Cutting (Ontario and Quebec): In general, union shop or closed shop provisions won't violate the Charter, either by not violating s.2(d) or being upheld under s.1

- Advance Cutting: s.2(d) contains right not to associate

______________________________________________________________________________________

EMPLOYMENT STANDARDS LEGISLATION

1) INTRODUCTION

- Next issues shift focus to statutory regulation of employment regulation…examples of legislation that directly regulates unionized and non-unionized workers:


a) Workers Compensation Scheme


- No-fault insurance scheme for injuries sustained at the workplace


b) Occupational Health and Safety Legislation


- Goal is to prevent injuries on the job


c) Human Rights Code


- Prohibit discrimination on employment in many areas (ie: sexual harassement)


d) Employment Insurance Scheme


- Provides benefits to some workers who are unemployed/on maternity leave


e) Pay Equity Laws


- Drafted to deal with sex-based discrepancies in pay


f) Federal Employment Equity Act


- Federal employers must set targets for hiring underrepresented groups in the workforce

- Here, we will focus on employment standards legislation

- Statute in every Canadian jurisdiction set a range of minimum terms and conditions of employment

- Includes subject areas such as hours of work and overtime, minimum wages, and dismissal for economic reasons and for misconduct on the employee's part

- Federal Employment Standards Act guarantees things like bereavement leave, statutory holidays, and minimum wage


- Note that maternity benefits aren't guaranteed, as it's provided through the Employment Insurance Act
- ESA requires leave, hold your job open, and not penalize you, but not required to give benefits/money

______________________________________________________________________________________

2) STATUS UNDER THE LEGISLATION
- The scope of employment standards legislation depends on the statutory definition of employee/employer

- Thus ask 2 Q's:


a) Is the individual an employee?



- Independent and dependant contractors aren't included


b) Is the employee excluded from the Employment Standards Act?



- Sometimes explicitly excluded, others implicitly

- Renaud (sitter wants ESA inclusion): When determining a worker's employment role under the Employment Standards Act, courts will ask what job definition the employee falls under and determines if they are excluded from the minimum standards of employment prescribed in the Act
______________________________________________________________________________________

EQUALITY IN EMPLOYMENT
1) THE CONCEPT OF EQUALITY

A) INTRODUCTION

- At common law, discrimination is completely lawful
- Individuals are entitled to select whomever they wish to contract with, and there are no common law restrictions due to freedom of contract

- Since you can't maintain a CL action for discrimination, human rights legislation is deemed to exhaust the entire category of discrimination and remedies for it, with labour law one of the most important contexts for human rights tribunals

- Main sources of equality law in labour relations context are found in s.15 of the Charter and in human rights statutes, and in the interpretation of those instruments by appellate courts, as they protect against discrimination on a number of grounds

- In Human Rights Legislation, there is no opening for analogous grounds…additional grounds must be added by the legislature

- Vriend: applicant tries to argue for inclusion under s.15 rather than analogous grounds

______________________________________________________________________________________

B) THE RELATIONSHIP BETWEEN THE LEGISLATURES AND THE COURTS
- Vriend (outed and dismissed): The Charter can modify human rights legislation if it is underinclusive, as human rights legislation has closed grounds for discrimination

- Vriend: - Alberta unsuccessfully argued that reading in is an unacceptable intrusion into the legislative process by the courts, as purpose of the Act was recognition and protection of inherent dignity and inalienable rights of Albertans through elimination of discriminatory practices

- Vriend: test for s.15 violation of Charter:

a) Is there a distinction that results in the denial of equality before or under the law, or of equal protection or benefit of the law, and

b) Does this denial constitute discrimination on the basis of an enumerated or analogous ground?

______________________________________________________________________________________

C) HUMAN RIGHTS LEGISLATION
- Unlike the Charter, human rights legislation applies to individuals, thus modifying freedom of contract in the interests of equality and preventing discrimination

- Can be invoked by both unionized and non-unionized employees

- Renaud: provisions of the Human Rights Code are incorporated by reference into every collective agreement, so employers and unions can't negotiate terms that violate the Code
- Employees have to go to labour arbitrators first for human rights complaints before they go to a human rights tribunal, but BC has direct access tribunal for human rights complaints and dismissed commission altogether

- 4 terms significant to the traditional model of human rights legislation:


a) Direct Discrimination


- A rule that overtly discriminates (ie: no women)

- Employer must show that the exclusionary clause is a Bona Fide Occupational Requirement (BFOR), which was an all or nothing deal, as the rule would be upheld or struck down in its entirety…must justify why one group is directly discriminated against


b) Indirect/Adverse Effect Discrimination


- Rules that are neutral on its face, but in practice have a discriminatory effect

- ie: requirement that police officers must be 5'8" and 225 lbs has discriminatory effect of excluding women and Asians

- BFOR doesn't apply to adverse effect discrimination (prima facie contravention of statute)

- Instead, there is an implied duty of accommodation to the point short of undue hardship
- Therefore, employer must accommodate the employer to the point of undue hardship to justify the adverse effect discrimination

- While it seems obvious for the employer to prefer to define their practice as adverse effect discrimination, sometimes it's better to have their practice defined as direct discrimination to trigger the defence of BFOR

- ie: for employee, adverse effect discrimination is much better, as it triggers a duty to accommodate that might require treatment and supervisory programs

- For employer, direct discrimination is better, as it's a BFOR to not have drunk/high workers

______________________________________________________________________________________

D) THE "UNIFIED" APPROACH
- Meiorin: "Unified" approach reflection of reality, as discrimination is often a mixture of direct and indirect/adverse effects

- Meiorin (woman firefighter test): An employment standard should be created whereby it includes as many people as possible from the very beginning, as the SCC merges two discriminatory categories into one

- McLachlin C.J. proposes a 3-step test for determining whether a prima facie discriminatory standard is a BFOR...an employer may justify the impugned standard by establishing on BOP:

a) Rational Connection

- "That the employer adopted the standard for a purpose rationally connected to the performance of the job"

- This part of the test is subjective, measuring the bona fide of the employer

- Is it a sham to push out employees, or is there an honest belief to have standards rationally connected to the performance of the job?

- Focus not on the specific standard (ie: fitness test), but rather on the purpose for which the standard was enacted (physical fitness)

- This is generally an easy hurdle to satisfy


b) Good Faith

- "That the employer adopted the particular standard in an honest and good faith belief that it was necessary to the fulfillment of that legitimate work-related purpose"

- Must be connection between reason to do the job and the standard

- Again, usually easy to satisfy


c) Reasonably Necessary by showing Undue Hardship

- "That the standard is reasonably necessary to the accomplishment of that legitimate work-related purpose.  To show that the standard is reasonably necessary, it must be demonstrated that it is impossible to accommodate individual employees sharing the characteristics of the claimant without imposing undue hardship upon the employer."

- Consideration of individual accommodation within the standard fits in this part

- Basically, court asks if there is a way of doing the job that's less discriminatory?

- This is less deferential to the employer than the previous 2 requirements

- Now, it doesn't matter how you categorize the discrimination…just apply this test

- Meiorin: court doesn't treat people with disabilities as abnormal, but rather employers should develop policies from very beginning that maximizes the amount of people available for the job

______________________________________________________________________________________

2) SOME MAJOR EMPLOYMENT-RELATED EQUALITY ISSUES

A) SEX DISCRIMINATION
- It iss not open for an unionized employee to file a grievance, as union's refusal would give rise to duty of fair representation complaint

- Renaud: every collective agreement deemed to incorporate Human Rights Code into its terms, so must exhaust union options before filing a human rights complaint
- Brooks: SCC reverses, as "discrimination on the basis of pregnancy is a form of sex discrimination because of the basic biological fact that only women have the capacity to become pregnant"

______________________________________________________________________________________

B) SEXUAL HARASSMENT

i) SEXUAL HARASSMENT AS SEX DISCRIMINATION

- Workplace harassment on the ground of sex, race, disability, or any other ground specified in human rights legislation is recognized in law as a form of discrimination in employment

- Janzen (restaurant co-worker sexual advances): Sexual harassment in the workplace is sex discrimination, as it creates an additional conditional of employment for women that limits women's economic opportunities

- Janzen: SCC rejects Manitoba CA formal equality argument where it's only sex discrimination if all members of an affected group/gender are affected equally

______________________________________________________________________________________

ii) DEFINING SEXUAL HARASSMENT
- Federal jurisdiction is the only jurisdiction to refer to sexual harassment in both human rights and labour legislation

- BC relies on general prohibition against discrimination in employment

- Shaw (off-colour fat jokes): The word "sex" in legislation means gender, and to harass a person non-sexually solely because of his or her gender comes with Human Rights Code provisions

- Shaw: Comments on obesity for women relates to sexual unattractiveness, and thus is sex discrimination

______________________________________________________________________________________

C) DISCRIMINATION ON THE BASIS OF DISABILITY
- Many challenges to studying discrimination on the basis of disability:


a) Unemployment

- There is an assumption that the person with a disability is employed with these materials

- However, many unemployed peoples with disabilities is a deeper structural issue, as they experience far higher rates of unemployment than other segments of society

- Those who do have jobs tend to have held them for a relatively short time and to have a less stable connection with the workforce

- Here, cases show that people that are hired and get the disability on the job are in a much better position (as they have rights) compared to those peoples with disabilities trying to get a job

b) Mutability
- Disabilities change over time…can progress over time, become worse, be cyclical and involve relapses over time (Shuswap)

- Accommodation may require constant reassessment

- Also, anyone – regardless of her or his present state of health – can potentially acquire a permanent, total, or long-lasting disability, and chances increase with age


c) Heterogeneity


- There are many kinds of disabled people (mental, physical, ect…) lumped into one group

- Some disability rights advocates challenge biomedical definitions of definition of disabled people, and instead want a more social definition where disability is a function of social values

- Social environment has a substantial capacity either to compound or to alleviate a disability

- Thus differs from other enumerated grounds such as race or sex because there is no individual variation with respect to those grounds

- Accommodating a disability in the workplace can be a very complex and painstaking process, as the following arbitration award regarding bi-polar mood disorder shows

- Shuswap (refusal of return after relapse): Employer standards of perfection will be prima facie discrimination against persons with disabilities unless the standard is reasonably necessary by demonstrating that it is impossible to accommodate the grievor without incurring undue hardship

- Shuswap: Wrong because:


a) Standard was too high


b) Not impossible to reduce risks through reasonable accommodative measures

______________________________________________________________________________________

D) WHO IS UNDER A DUTY TO ACCOMMODATE?
- Following case demonstrates that the employer and the union share the duty to accommodate, and the union may be liable for the failure to accommodate if:


a) Union has been involved in developing the relevant rule or practice

b) Union impedes the employer's efforts to accommodate (Renaud)

- Renaud (union doesn't allow Fridays off): The duty of accommodation is collaborative and requires compliance with the Human Rights Code that cannot be contracted out of by either the employer or the union

- Renaud: test for whether union has met duty to accommodate employee's (religious) rights:


- Does the accommodation constitute a substantial interference with the rights of other employees?


- Factors to consider when determining undue hardship with respect to accommodation of employees:



- Financial hardship



- Disruption of CA



- Other employee's morale problems



- More than minor inconvenience with their rights (main factor)



- Interchangeability of work force and facilities



- Size of employer's operation



- Magnitude and risk of safety issues

______________________________________________________________________________________

3) SYSTEMIC DISCRIMINATION

- Systemic discrimination is the term used to refer to the operation of a web of factors which lead to the under-representation of particular groups in the workforce, or their over-representation in low-level jobs

- Previous cases on employer discrimination dealt with individual cases with individual employers

- Here, problem is structural/systemic that cannot be solved by resolution of an individual grievance

- Possible remedies to under-representation in the workforce:


a) Employment Equity Legislation
- Keep track of visible minorities hired and set targets for hiring underrepresented groups

- Now, there is a Federal Employment Equity Act that applies to federal employers (ie: gov't, university) that requires employers to keep track of number of visible minorities and set targets

- However, the Act has no enforcement mechanisms for bodies that report failure to meet targets


b) Pay Equity Programs


- Designed to address gender inequities in the workplace

- Assess nature of the job, skills required to do the job, and formulas applied to discover if female jobs are compensated equally with male jobs



- BC has no specific pay equity legislation

- Individuals can bring actions under general Human Rights Code, or union members can bargain for it in collective bargaining, but there is no legislation that mandates equal pay for equal work

- CN Railway (remedy for women): Supreme Court upholds groundbreaking hands-on remedy to reverse practice and effect of systemic discrimination against women in unskilled blue-collar jobs

- CN Railway: employment equity program designed to work in three ways:



a) Renders future discrimination pointless




- Mandatory employment equity scheme makes discriminatory intent useless



b) Addresses attitudinal problem of stereotyping
- Forcing women to prove ability on the job makes it no longer possible to see women as capable of fulfilling only certain traditional occupational roles



c) Helps to create a "critical mass" of previously excluded group in the workplace



- No more "token" members, and group must be taken more seriously by management

______________________________________________________________________________________

POSSIBLE ESSAY QUESTIONS

1) CRITIQUE ON THE PLURALIST/WAGNER ACT MODEL OF COLLECTIVE BARGAINING

- Critiques of the Pluralist/Wagner Act model of collective bargaining:

a) Market based critique

i) Industry Arguments

- Unionization is monopolization/cartelization of labour that creates distortion in market

- Remuneration above marginal profit level, leads to a decreased number of available jobs

- Inflexibility, such as being able to respond to the current economic crisis

- Adverse Impact of strikes – on stuff like foreign investment

ii) Pluralist TA \s "pluralist"  response to this critique…three main arguments made in defence:

a) Bilateral decision-making
- Most efficient means of resolving disputes (which are endemic)

- Collective bargaining efficient in market sense, as market factors critically important to setting terms of ET BUT essential precondition to market efficiency is an equality of bargaining power

- If there is not equality of bargaining power, virtues of market will never be realized

- Collective bargaining produces most efficacious solutions

- Better solutions if 2 parties work ‘em out instead of 3rd party 

- Also, there's a better chance of adherence if parties come up w/ solution instead of having one imposed by a 3rd party

b) Strikes
- These are necessary because they produce the necessary stimulation

- Parties are risk averse, and would rather settle than take chances

- Strikes rarely used – take place in ~ 1 ½% of collective bargaining disputes

- Strikes institutionalize conflict – gets rid of the “bad feelings” about work & lets the employees come to work happy (cathartic view)

c) Efficiencies of collective bargaining

- Seniority provisions = reduction in turnover = administrative cost-saving

- Higher morale = higher productivity

- Note: It will probably be more difficult to use pluralist TA \s "pluralist"  response as market concerns increase

b) Left Wing/Class Analysis
i) Industry Arguments

- Justice claim is crap…pluralist TA \s "pluralist"  model never intended to deliver justice to avoid exploitation

- ie: look at the percentage of unionized workers

- Pluralist TA \s "pluralist"  model developed to regulate & constrain union power

- Concern in 1930s US also in CDA (b/c of Winnipeg 1919 general strike) about “bolshevism”…really about preventing a “Bolshevik uprising”

- Trade unionism as an economic threat to capitalism

- 19th century relied on coercion

- Pluralist TA \s "pluralist"  model used to control collective bargaining power

- Peace obligation – serious impact on ability to respond to changed circumstances

- Reliance on certification – workers couldn’t simply form a union, had to go to a board and persuade it that they had an “appropriate bargaining unit”

- Underlying this critique:

- Pluralism TA \s "pluralist"  as a model selected in 1940’s/50’s because it was necessary at the time – this was the most efficient solution for that timeframe

- Capital no longer needs to make this compromise – economic climate so different now that pluralist TA \s "pluralist"  model won’t be supported by capital anymore

ii) Pluralist TA \s "pluralist"  Response

- Pluralist model does deliver, imperfections and all

- Justice claim more important today given neo-liberalism & fear of exploitation

- Collective bargaining can be “re-energized” & still work

- Collective bargaining can create stability such that investment more likely, to benefit of all

________________________________________________________________________________________________

2) ADAPTING TO CHANGES IN THE GLOBAL ECONOMY - GLOBALIZATION

- 2 big effects of globalization on Canada:

a) Loss of union jobs in the private sector


- Canada, particularly Ontario, has felt big effects in the last 20 years

b) Importation of foreign workers

- Not only agricultural sector, but also construction, service, ect…

- Arthurs considers the question of what role Labour Law has without the state


- B: overstatement to say that state has no role...benefits of temporary workers is real

- However, Labour Law becoming increasingly ineffective and irrelevant, and question is what to do 

- ie: transnational body to regulate international labour standards v. permitting international corporations to set standards

- Movie: not enough for a country to have good domestic laws, but these laws need enforcement


- Often lack of enforcement is due to multinational institutions workers expect to protect them


- ie: IMF loans to Mexico attached with conditions to keep labour costs low
- Some themes that are changing the face of collective bargaining:


a) Globalization
i) Direct Impacts

- Relocation of employers – more attractive for employerss to relocate; this phenomenon more pronounced in East…affects investment decisions

- Prompted employers to take harder line in labour relations matters – all margins matter more

- Increased reliance on part-time workers

- Two-tiered bargaining…existing employees get more money than new ones (e.g. Safeway)

ii) Indirect Impacts

- Lowering workers’ expectations

- Since early 90’s length of collective bargaining agreements has been increasing (previously, standard term was 2 years)


b) Computer Technology

i) Employment Generally

- Displacement of employees

- Lower skilled, disproportionately females affected by introduction of tech

- However, many technology jobs created (assumed to be higher paid, higher skilled)

- The people who lose jobs because of job disappearing are not ones who get the new jobs

ii) Skills Effect

- Introduction of tech to professional/para-professional almost always leads to skills upgrade and higher remuneration

- Introduction to lower skilled stuff generally leads to reduction of skills (b/c stuff automated)

iii) Quality of Work Life
- Ability of employers to monitor employees more closely 

- ie: log off to go pee, they can check your e-mail (resulting privacy concerns)

- Increasing prevalence of home work – 8% right now

- This might have a huge impact on possibility of future of collective bargaining

c) Structural Shift
- New jobs tend to be in service sector

- Characteristics of these jobs – low skilled, low paid, mostly female, level of union density is minuscule, small employers w/ small workforces, ect…

d) Women's Participation

- Increasing since late 70’s

- % of ♀ unionized workers is almost equal to ♂
- ♀ probably will outnumber ♂ soon b/c of increasing unionization of public sector

- Charter TA \s "Charter"  did not apply to labour relations, but this trend might mean Charter will start being

e) Trade Union Membership

- Stability – still steady membership in CDA

- Shift from private to public sector unions

- In recent decades, the feasibility of the Wagner Act model for acquiring bargaining rights has been called into question by the globalization of the economy

Sanford Jacoby, "Social Dimensions of Global Economic Integration"

- Globalization has a negative impact on unions, as:


a) Downward pressure on wages from lower-cost producers


b) Shift towards technology-intensive goods and services reduces demand for manual workers

- Unions aren't useful for employers anymore because:


a) Markets are international, and unions can't standardize wages across borders


b) Modern employers find it much easier to relocate

Harry Arthurs, "Reinventing Labour Law for the Global Economy"

- Workers in a global economy can't identify with their employers anymore because:


a) No common interests – language, culture, history, ect… – with workers in the global economy


b) No identifiable common employer, as many production chains are now globalized


c) Changing nature of employment, creating unclear legal status of workers

________________________________________________________________________________________________

3) WHY IS A BROAD BARGAINING UNIT BEST?
- However, over time, it became advantageous for employers because: (see Adams)

a) It gave them time to contest certification campaigns

b) Wage compression, as industries didn't have to compete with each other over wages


- This argument is no longer useful, as it only works in a contained labour market


- However, with globalization, employers are more mobile and workers can't compete globally

- Parameters of the bargaining unit affects ongoing employer-union relationship in several ways:


a) Strong pressure towards wage compression and uniformity in terms of employment from employer

- Employees with special skills or other employment advantages may not want to be included with other workers…ie: needs of special groups may not be met
b) Union jurisdictional disputes


- Multiplicity of units within a single enterprise may result in disputes over which CA governs particular tasks, or which union should have exclusive right to bargain for particular group of EEs, or which members of different unions should do certain work

c) Economic pressure in the form of a strike or lockout

- Possibility of a number of legal strikes at different times, which is very disruptive for ER and therefore effective as a tactic

d) If there are many units in a particular enterprise, many strikes at different times can exert pressure

- Paul Weiler in ICBC (1974 CLRB) held that the preferred bargaining unit is a broad one comprising all of the employees of a single employer, instead of breaking them up into different jobs, because:


a) Administratively efficient


b) Facilitates collective bargaining for both parties


c) Promotes industrial peace and stability


d) Doesn't impede lateral movement of employees


e) Allows for common framework of employment conditions

- Some policy concerns about putting lots of different employees into the same bargaining unit:


a) Quality of Representation



i) Generally

- How will the big union represent minority employee interests?

- With a diversity of employee interests in one bargaining unit, can a single collective agreement provide enough representation of all the interests?

- Also, there are concerns about the democratic nature of union and majority rule concerns

ii) Direct Remedy

- Remedial power of board is huge

- Unions owe a duty under s. 12 to give adequate representation

iii) Indirect (Industrial Peace)
- ie: 100 EE sawmill, 95 production workers, 5 specialized trades workers; formerly there would’ve been separate BUs, now OBU 

- Union of 95% of workers would take proposal better for them, but worse for trades

- What's then the response of trade workers?
​​​​​________________________________________________________________________________________________

4) ALTERNATIVES TO THE WAGNER ACT MODEL

- From 40s to 60s, collective bargaining was premised on a paradigmatic form of employment – embracing semiskilled factory work, mining, construction, and transportation – in which workers generally filled specific, stable jobs

- Stability enabled employees to claim a range of very important "job rights" – pay scales, promotion opportunities, layoff protection – based on seniority and skills

- Workers supported unions because unions were able to protect job rights

- Nowadays, changes in technology have radically altered means of production, the nature of work and employment, and management strategies


- Also permits exit option for employers to take factories abroad


- Employers say modern workers must be flexible, and flexibility is impaired by old job rights

- Possibilities for alternatives:


a) Minority Unionism


- Those who want union representation can have it without the principle of majority rule


- However, this has downsides, as: 

- Many bargaining units in the same workplace would be a detriment to employers

- Employees may be targeted by employers who have more bargaining power

- There would be a variation of benefits to employees doing the same job


b) Craft Unionism


- Employees should be unionized along occupational lines
- This recognizes fluidity of labour market and allows importable benefits, which is useful for employees when they move from employer to employer

- However, the downsides include:

- Allows for discriminatory policies on the part of the union

- Must have a set of very skilled workers, otherwise employer can get workers from the general labour pool off the street


c) Citizen Unionism
- Union role is to put pressure on government to craft policies that will affect employees across many areas of work

- Nature of work has changed, so nature of unions has changed and they therefore must put efforts into socio-political actors



d) Sectoral Certification (aspect of Craft Unionism)




- All employers in particular sector bound by the same collective agreement




- But many workers not sectoral…ie: service industry, and takes wages out of competition
Baigent, Ready, & Roper: Recommendations for Labour Law Reform: Report to the Minister of Labour

A:
- This 1992 tripartite committee argued for sectoral certification, where you have all employers in a particular sector bound by a collective agreement (see. P.384)

- Once workers had a majority in that particular workplace, all the organized units in the sector would bargain together for a master agreement, and they would all be bound

- A sector has two characteristics:



a) Defined Geographical Area



- ie: Marpole, Burnaby, the Lower Mainland, or the entire Province


b) Similar enterprises within the area where employees perform similar tasks




- ie: preparing fast food, child care, picking fruit, pumping gas

- For example, a sector could consist of "employees working in fast food outlets in Burnaby"

- This report was very controversial, as employers argued:

a) Individual employer would be bound by collective agreements they held no part in negotiating


- ie: Tim Horton's would be bound by agreement negotiated by Starbucks

b) More variation in industry than report suggests



- ie: difference between chains (Starbucks) v. independent businesses (Mary's Coffee Shop)


- Independent businesses couldn't offer same benefits to employees as big chains

________________________________________________________________________________________________

5) SHOULD RIGHT TO STRIKE BE EXPANDED OR RESTRICTED IN THE FUTURE?
- 7% of bargaining rounds for major collective agreements resulted in a work stoppage in 1988

- 2 kinds of approaches:


a) Unitary


- Seen in early Canadian labour regulation which simply tended to repress strikes


- This left employees unable to withdraw their labour collectively

- When this proved incapable of containing industrial unrest from the late 1800s on, Canadian governments moved towards a pluralistic approach


b) Pluralistic


- Negotiation and compromise are encouraged, while repressions is used more sparingly



- Employers required to recognize and bargain with certified bargaining aents



- Recourse to economic sanctions is hedged with a set of legal restrictions

- Strike (or even threat of strike) is necessary because it forces people to try to averse risk and induce them into concessionary behaviour

- Some want government to ban strikes altogether and substitute interest arbitration, which is some form of third-party arbitration of the terms of employment

- Bad effect is that parties felt it was in their best interests to stick to crazy proposals b/c adjudicators would just split it down the middle

- Response was to this was final offer selection (FOS) – adjudicators forced to choose one or the other, and this works really well…could also use FOS by issue (but this removes risk aversion)

- However, interest arbitration has been resisted because:


a) No agreed standards


b) Too many economic variables


c) Result may not be acceptable to the parties



- Since no "moral credibility" attached to FOS, there is less adherence to the Deal

- Thus tension in Canadian labour regulation between:


a) Rejection of Interest Arbitration


- Governments (though decreasingly) disclaim any influence over the content of settlements


b) Desire to Prevent Industrial Disruption
- Push parties to settle disputes without strikes by imposing a series of hurdles that must be overcome before economic sanctions can lawfully be invoked

Paul Weiler, "Reconcilable Differences: New Directions in Canadian Labour Law"

A:
- Strikes still play an indispensable role in resolving deadlocks in collective bargaining relationship

- Employer imposes terms ( employees withdraw labour rather than accept offer ( employer operations shut down and loss of revenue ( employees deprived earnings ( both sides realize it's much less painful to agree than continue economic sanctions

- Often the credible threat of the strike alone produces midnight agreements

- Strike rates tend to reflect changes in general economic conditions, as willingness to begin job action often depends on the likelihood of success


- If product market has low demand for goods, employer loses little from economic shutdown



- International competition reduces employer's ability to pay higher wages


- Hard to maintain strike if unemployment rate is high

R:
- A simple legal ban on strike action is totally unacceptable if we are going to have free collective bargaining, as while we have concluded that grievance arbitration is a better method of dispute resolution during the lifetime of a collective agreement, we have not been able to agree on an acceptable alternative for contract negotiation disputes 
________________________________________________________________________________________________

6) HOT CARGO VALIDITY

- Is it valid to negotiate a "hot cargo" clause…ie: union won't handle products coming from other unions that are on strike?

- BC Labour Code doesn't mention anything specifically

- However, in the end, union usually wins and Board usually continues to uphold "hot cargo" clauses where the clause is negotiated and agreed to within the collective agreement between the parties

- Policy arguments for/against validity of "hot cargo" clause:


a) Employer – against validity

- Shouldn't recognize as a matter of public policy, as employer not a party to Telus' dispute

- Practically, since BC Federation of Labour issued "hot edict", and it covers most unions in BC, it could have far-reaching consequences, damaging industrial productivity

- Purpose of Act and Wagner Act model is based on exclusivity, and upsets balance of bargaining power in a way the statute didn't intend

- When s.2 "purposes" converted into "duties" in 2002, effects on third parties must be minimized


b) Union – uphold validity

- While statute prohibits striking during collective agreement, since it's silent on "hot cargo" clauses, they should be able to follow clause as a matter of freedom of contract

- Pressure tactic will improve industrial productivity, as it will bring the work stoppage to an end

- Thus in BC, you can negotiate these kind of hot cargo clauses…many other jurisdictions say you can't strike during the running of a collective agreement, as in the next case...

________________________________________________________________________________________________

7) REPLACEMENT WORKERS
- Policy justifications for both sides of the argument:


a) BC Position – Prohibit Temporary Replacements


i) Increases effectiveness for the union

- Union normally has less power, so the strike is an important weapon for equaling bargaining power and not tilting the bargaining power in employer's direction



ii) Shortens dispute




- No incentive to settle if employer can hire replacements



iii) Limits violence or threats



- See Yellowknife mining case



iv) Reduces exploitation
- Employer can't find methods to lower working conditions and wages by demonstrating to union that they can accomplish worker tasks for next to nothing


b) North American Position – Allow Temporary Replacements (Weiler, Sims)



i) Balances right of strikers to work elsewhere
- Reciprocal to the employees' right to take other jobs in order to protect themselves against their loss of income


- Unions are often able to find work for many striking members

ii) Maintains economic viability of the business

- In private sector, where there is competition, other business could take business

iii) No intimidation

- Threat of violent activity shouldn't dictate policy decisions

iv) Reduce collateral impact on broader economy

- Third parties shouldn't be affected by strike

v) Weiler – Insulate parties from outside competition, going against market-based system of collective bargaining

- Weiler argues that allowing employers to hire temporary replacement workers allows an employer to compile data to determine the real worth of labour in a market economy

- ie: employer pays average wage of $6/hour…employees join a union believing they are underpaid…employer willing to go to $7/hour, but employees on strike insist on $9/hour

- If rule banned temporary replacement workers, it would empower unionized workers to unilaterally fix a wage floor - $9/hour – that their employer must pay if it wishes to have the bargaining unit's work performed

- Additionally, if law barred employees who go out on strike from taking work elsewhere, the employer could unilaterally set a ceiling – here, $7/hour – on the wage that these employees could earn for their services…in a market-based economy, neither result is acceptable




- B: not clear if this argument is totally convincing

________________________________________________________________________________________________

8) ESSENTIAL SERVICES
- There are conflicting views on legislative approaches in Canada:


a) Union
- Suspicious of any mechanism that limits the right of their most strategically placed members to withdraw services, as it will have an impact on their bargaining power

- Too wide a range of services are thought to be essential (ie: hospital workers, teachers, ect…)

- Even those which are truly essential can safely be reduced to a much lower level than usual for considerable periods


b) Government



- Public will suffer undue hardship from stoppages by certain strategically placed workers


- ie: health care workers, policing, transit, electric/water supply, garbage collecting, teaching



- In modern fast-paced society, these groups of workers are essential

- 2 ways to settle essential service disputes:


a) Back-to-work Legislation

- Even if not an essential service, government can still step in and pass "back-to-work" legislation

- Uniformly criticized by Labour Boards, but Canadian governments have used it to respond to political pressure from an angry public

- This legislation ends the strike, unilaterally imposes all terms, and 

- BC Health Services: unclear how far gov't can go now in imposing this 


b) Interest Arbiration


- Designed to replace the strike as the mechanism for resolving bargaining disputes

- Interest arbitration allows a third party to determine the terms and conditions of employment

- In theory, it sounds perfect, but compulsory arbitration often reduces the likelihood of negotiated settlements because:


i) Fear of going to arbitration less than fear of work stoppage


- Threat of strike is an inducement to settle…arbitration system doesn't


ii) Chilling effect
- Perception exists that arbitrators "split the difference" between the two parties' positions

- Therefore, both sides adopt extreme positions and maintain them


iii) Narcotic effect
- Negotiators become accustomed to rely on arbitration as an easy way out of making difficult decisions and eventually lose the ability to settle in negotiations

- Thus, it can be useful in first contract negotiation, and necessary in essential services, but not in ongoing collective bargaining relationships

- Also, since decisions don't take into account the ability of the employer to pay, governments have a tendency to disregard arbitrated settlements

