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The Common Law Contract of Employment – Ch. 2

2:100 Introduction (77-78)

The common law contract of employment is based on general contract notions, modified by statute: freedom of bargaining between parties with equal power. In reality, the employer holds most of the bargaining power and will essentially be making the contract themselves. For most employees, using the civil litigation process to enforce whatever rights they have under the contract will be impractical. 

Christie v. York (81) 1940 SCR 139

F: Employer gave instructions that no coloured people should be served.
L: Absent a statute prohibiting this practice, freedom of commerce prevails. 

Bhadauria v. Seneca College (81-82) 1989 SCR 181

F: B thinks she has not been interviewed because of her race, despite being highly qualified.
L: Human Rights Code is a complete code – courts will not recognize new torts outside of the code.
Note: Tort of wrongful hiring has been recognized: convincing someone to quit their old job and then the new job isn't what was promised.

2:200 Employee Status (83)

Have to distinguish between employees and contractors. Contractors are not subject to employment statutes and only employees can unionize.

Kahn-Freund (84-85) "Servants and Independent Contractors" 1951 Mod L Rev

Traditional test was Control Test: If the employer controls HOW the employee does the work, there is an employment relationship. If the employer controls only WHAT services are provided, then the worker is an independent contractor. However, in modern relationships, this is not accurate. Often the reason someone is hired is because they have technical knowledge of how to perform their dutes that the employer lack. K-F suggests the proper test should be "is the alleged employee part of the employer's organization?"

Langille & Davidov (85-90) "Beyond Employees and Independent Contractors"

Definition of "employee" in a statute must be purposive, and so may vary depending on the context of the statute. Goal of distinguishing between employees and contractors in employment standards and union legislation is because employees need protection of statute (or unionization, etc), whereas contractors are able to protect themselves.
"Fourfold Test" (Montreal v Montreal Locomotive Works): control; ownership of the tools; chance of profit; risk of loss. Control is not determinative, must examine all elements of the relationship.
L&D sugggest this boils down to control and economic independence. Control must be understood as bureaucratic control, rather than direct control of how the work is done. Examples of bureaucratic control include power to discipline or promote the worker.
Economic independence can be risky since employer might manipulate the situation so that worker appears more independent. Courts have been known to look at the reality of the situation to find that economic dependence still exists despite an employee bearing most of the risks.
New Problems: "independent" contractors who are still in need of protection. Eg: freelance reporters, book editors/proofreaders, truck owner-operators. Also, globalization has increased trend towards subcontracting work out, where there are less statutory protections. 

2:300 Terms of the Contract (90)

Usually, express terms about working conditions are not in the contract, but in HR manuals or policy guides. What is the legal status of these documents?

Ellison v. Burnaby Hospital (90-92)1992 BCSC

F: E worked at hospital for 25 years. Benefits policy introduced near the end of her tenure provided for termination and severance. E never read the policy and did not know it included these terms.
I: Does benefits policy form part of the K of employment?
L: For a “policy” to form part of K, there must be evidence that both parties accepted the policy as a term of the employment. Onus on the person seeking to rely on the policy. Merely knowing and abiding by the policy is not sufficient. 
A: E was never told the policy would be part of K, was instituted long after she was hired, policy was not put together with the precision one would expect of a contractual document, etc.
C: Policy does not form part of K, so severance can be determined by the common-law.

2:330 Judicial Supervision of the Contract (111)

Common doctrines relied on to overturn a contract are: lack of mutual cosent, pre-contractual fraud or misrepresentation, invalid variation without consideration, contra proferentum interpretation, unconscionabilitiy.

Ceccol v. Ontario Gymnastics (114-119) 2001 Ontario

L: A contract of employment for an indefinite period is terminable only if reasonable notice (or pay in lieu) is given. A fixed term contract that allows for renewal and early termination should be viewed as an indefinite contract, based upon the reasonable expectations of the parties. Any ambiguity will be interpreted against the employer's interests, so there must be unequivocal and explicit language creating a fixed term contract. Similarly, if a period of notice less than what would be given at common law is specified in the contract, it must do so clearly and expressly. Reasonable notice at common law often exceeds statutory minimums.
Policy: Recognize importance of employment to and vulnerability of employees.
C: C entitled to 16 months of pay in lieu of notice (instead of 8 weeks). 

2:322 Reasonable Notice of Dismissal

K for indefinite employment terminable by either party upon reasonable notice to the other. Very rough rule of thumb is one month of notice per year of service, up to a max of 1-2 years.

Cronk v. Cdn Gen Ins (94-100)1994 Ontario

I: Is employee's position (managerial vs clerical) a major factor in determining reasonable notice?
L: Reasonable notice depends on all the factors. Should consider: character of employment; length of service; age of employee; and availability of similar employment, given the qualifications of the employee. These factors can NOT be reduced to re-employability. Maximum notice for a clerical employee will be about 12 months, compared to 24 months for a managerial employee. 

2:400 Terminating the Contract – Constructive and Wrongful Dismissal

Wrongful dismissal can occur as a result of:

1. The employer firing the employee without cause and without notice or pay in lieu.

2. The employee quits in response to a breach of K by the employer (constructive dismissal)

3. The employer dismisses the employee and is then unable to prove cause

4. The employee is fired contrary to statutory provisions, if applicable.

In general, employers can make day-to-day changes to the employment relationship without giving rise to a constructive dismissal. However, more substantial changes could amount to a constructive dismissal. Geoffrey England suggests that courts should allow more flexibility to employers before finding constructive dismissal due to the changing economy.

Farber v. Royal Trust (119-125) 1997 SCC (Que, but discusses CL)

F: After many years and promotions, F's position is eliminated and he is offered a return to the job he had 8 years earlier, resulting in a substantial loss of earnings.

L: To determine whether there was a fundamental breach, consider whether a reasonable person in the situation of the employee would have felt that the essential terms of the employment contract were being substantially changed. This will depend on the employment contract in question. Willingness to accept some of the changes does not mean that there is no breach. Motives of the employer for changing the employment contract are irrelevant at this stage (but bad faith may increase damages).
Demotion, change or significant reduction of wage usually found to be constructive dismissal. 
A: Essential features of F's employment include his level of responsibility, number of subordinates, amount of pay and pay scheme, all of which were being changed. Significant demotion!

McKinley v. BC Tel (125-134) 2001 SCC

F: McK goes on medical leave and lies about doctors advice so that he can get the modified duties he is after.
I: Is any act of dishonesty sufficient to constitute just cause?
L:The nature of the dishonesty and circumstances surrounding its occurrence must be considered. There is just cause only if the dishonesty gives rise to a breakdown in the employment relationship. Some types of dishonesty, such as theft or serious fraud, always cause a such a breakdown.


Policy: Work is integral to people's lives, punishment must be proportional to the conduct at issue.
C: It was open to the jury to find that the dishonesty in this case was not sufficient for just cause.

2:520 Extent of Financial Compensation

Financial compensation for wrongful dismissal is done to compensate for the lack of notice given to the employee. Common-law length of reasonable notice comes from Bardal v The Globe and Mail (see p. 6) Employee must take reasonable steps to find suitable employment, or damages can be reduced based on a failure to mitigate.

Wallace v. UGG (137-144) 1997 SCC

F: W convinced to leave old employer by UGG. They promise permanent employment and fair treatment. He works for UGG for 14 years until being dismissed with no explanation other than “inability to perform his duties successfully”. UGG maintains there was just cause until commencement of the trial. W experiences mental health problems as a result of this treatment.
I: Can damages be awarded for mental distress? Can W sue for “bad faith discharge”? Can punitive damages be awarded? How long is the period of reasonable notice?
L: There is no tort of “bad faith discharge”, and mental distress damages must be based on separate actionable conduct. Punitive damages are available when conduct is “harsh, vindictive, reprehensible and malicious”. In addition to Bardal factors, courts can consider inducements to leave prior employment and the manner of discharge in assessing the notice period. When dismissing employees, employers should be “candid, reasonable, honest and forthright”. If manner of discharge also affects employment prospects, even more compensation is necessary.  
A: UGG's conduct not sufficiently terrible to attract punitive damages. Bardal factors, inducements to lure W away from previous employment and the conduct of the employer (abruptness of dismissal, unfounded allegations of cause) in carrying out the dismissal combine to warrant a notice period of 24 months.
Policy: Employment K is one of vulnerability; work is essential component of life. 

Honda. V. Keays (145-154) 2008 SCC

F: Isuues of dishonesty and bad faith on the parts of both parties.
L: Wallace damages for poor treatment or bad faith should represent actual harm suffered and be assessed on normal damage principles rather than by a "bump-up" to the notice period. No independently actionable wrong is required, but if the manner of dismissal causes damages that were reasonably in the contemplation of the parties, then actual damages should be awarded (Hadley principle). However, normal distress and hurt feelings resulting from dismissal are not compensable. Punitive damages are only available if the employer's conduct is exceptionally malicious and outrageous.
A: Some examples of actions that would result in additional damages being awarded under the Hadley principle are: attacking employee's reputation by statements made at the time of dismissal, misrepresenting reasons for dismissal, dismissal intended to deprive employee of benefits.

Status under Collective Bargaining Law – Ch. 3

3:100 Introduction (155-158)

Major issues: who is an "employee"; are they excluded from certain aspects of collective bargaining (usually public sector, essential services); who is the legal employer. Certain industries, such as agriculture, are traditionally underrepresented and even when collective bargaining rights are extended to them, they often do not produce significant benefits. Some non-unionized employees, such as medical doctors, manage to bargain for themselves just fine. So, collective bargaining might have limited success in reducing the disparities between the powerful and powerless. Additionally, it is unclear whether the current system of collective bargaining adequately responds to changes in labour skill, mobility, temporary and part time work, etc.

3:200 Who is an Employee?

See p. 4 for common-law definition. 
s. 1: "employee" means a person employed by an employer, including a dependent contractor, but not a person who (a) performs the function of a manager or (b) is employed in a confidential capacity in matters relating to labour relations or personnel.
"dependent contractor" means a person, who performs work or services for another person is in a position of economic dependence on and under an obligation to perform duties for that person. Terms and conditions more closely resemble the relationship of employee than independent contractor. Applies whether or not the person has a contract of employment or provides their own tools, equipment, etc. 

NLRB v. Hearst (158-161) 1944 US

I: Are newsboys employees for the purposes of the Wagner Act?
L: Have to take a purposive approach – as a matter of ecoonomic fact, do the workers form part of the workforce the statute was designed to protect? In other words, is there inequality of bargaining power and economic dependence?
A: Newsboys work continuously and regularly, have wages essentially dictated by the publishers, most of their equipment is provided by the publishers, etc. They are employees.

Winnipeg Free Press (161-168)1999 MLB

I: Are newspaper delivery people employees/dependent contractors?
L: Factors to be considered under the fourfold test:

· Control of the manner and means or performing the work – very important

· Right to use substitutes


Ownership of tools, materials, etc

· Evidence of entrepreneurial activity

Number of employers

· Variation in fees charged for services
Degree of specialization involved

· Economic mobility or independence – freedom to reject job offers

· Magnitude of the contract amount, terms and manner of payment

· Condidtions similar to persons who are clearly employees. 

A: In favour of independent contractor relationship: provide their own vehicle; opportunity for profit available; responsible for finding substitutes; deliver for other employers.
In favour of dependent contractor relationship: set hours of work; opportunity for profit VERY limited; price of papers is set by publisher; some supervision at the depot.
C: Degree of control is high, despite being part time and working other jobs. They are employees. 

3:220 Near Employees

As well as the distinction between employees, dependent & independent contractors, consider other employment-like scenarios: student nurses, medical interns, articling students, prison inmates, etc. In one case, student nurses were found to not be employees, while in another prisoners working at a slaughterhouse were able to unionize. 

Teamsters v. Tecumseh (170-172) 1998 OLRB

F: Volunteer firefighters in the city of T receive fairly significant renumeration/benefits, recruited through a formal process, must regularly attend training and are subject to discipline. However, they can decide which calls they respond to.
I: Are the volunteer firefighters employees?
C: Balancing most factors that look like traditional employment relationship with the single non-traditional aspect (voluntairness of response to a particular call) makes them employees. 

3:300 Excluded Employees (172-173)

Statute excludes certain groups either wholly or partially. Generally, these include professionals and managerial employees. Recall s. 1 excludes managers from the definition of employee.  However, s. 29 allows the bargaining unit to contain employees who supervise other employees.

Children’s Aid Society (173-182) 2001 OLRB

F: Proposed bargaining unit consists of "front-line assistant managers": social workers who supervise others who directly handle the files. They have management training, conduct interviews and make recommendations to HR about hiring, do performance reviews and make schedules. Most decisions must be approved by HR.
I: Are the front-line assistant managers employees?
L:  The purpose of the exclusion of managers in the code is to prevent conflicts of interest for the managers and to protect the integrity of the unions from the manager's influence (p. 177). Consider whether the workers have power over labour relations: to hire, fire, discipline, promote, or demote employees. The more influence had in that area, the more likely they are management. If the final decision is made by someone else, but the worker's recommendations are almost always acted upon, then they are more likely to be managers.
A: Although they do consult with HR, supervisors have an important role in hiring, promotion, performance reviews, etc. Their recommendations are almost always accepted. They do mostly supervisory work and almost no ground-level work. Therefore, they are excluded from the Act.

3:420 Employer Influence (194-195)

There is concern that employers can create or take control of a union so that there is no longer a genuine bargaining relationship. Employers cannot interfere with unionization or form or financially support a union. If a group is applying for certification, have to consider whether it is dominated by the employer. 

The Right to Join a Union – Ch. 4

4:100 Introduction

Hanson; Human Rts Watch (213-217)

Strike at Estevan coal mines in 1931 quickly goes downhill. Mine owner/operators refuse to recognize the union. Miners intend to parade through town. Police intend to stop them. They are outnumbered intitially and driven back. Final toll: 3 dead, 23 injured.

Before WWII, strikes were the only way of forcing an employer to recognize a union. Now, this recognition is required by statute once the union is certified. In BC, this is done by:

1. Obtaining at least 45% support from the bargaining unit.

2. Applying to the board for certification. Vote must be ordered within 10 days.

3. Certification vote, by secret ballot. Need 55% participation and simple majority of voters.

4. A hearing at which employer can raise objections. If everything is OK, ballots are counted.

4:200 Non-Motive Unfair Labour Practices

s. 6(1): Except as provided by s. 8, an employer must not participate in or interfere with the formation, selection or administration of a trade union or contribute financial or other support to it.

s. 6(3) has motive-based practices. Employer will have to show on BOP that there was no anti-union animus. 

International Wallcoverings (220-226) 1983 OLRB

F: Employer using scabs. Union intercepts them one morning and violence ensues. Two of the strikebreakers are injured and their van is damaged. Employer immediately fires 9 employees they thought were involved, but some of them were not there or did not participate in the violence. 
I: Is firing these employees, particularly with no evidence, an unfair labour practice?
L: Even when considering non-motive sections of the statute, such as BC's s. 6(1), motive cannot be entirely ignored. There must be an imbalance of interests in favour of the protected activity before a violation is established. If it is foreseeable that the conduct will undermine the union, then the negative motive required can be presumed. If employer claims legitimate business purpose, but effect is interference with union activity, then have to balance the business purpose with the extent of the interference. If business purpose is not worthy, or based on mistaken facts, a [6(1)] complaint would be successful.
A: Firing of the individuals committing the assault is ok. The others must be reinstated. Those who were not even there should get back pay. 

CBC (226-234) (incl. Discussion) 1995 SCC

F: Goldhawk is journalist and host of CBC call-in radio program. He is also the president and therefore spokesperson of the union, ACTRA. He publishes an anti-free trade article in the union newsletter. Another journalist criticizes G publicly for taking a political position while hosting a radio program for CBC. CBC concludes this violates their Journalistic Policy which requires neutrality. As a result, G eventually resigns as president in order to retain his job with CBC.
I: Was this ultimatum an unfair labour practice?
L: Protection of the Code is not available to a person making statements that are maliciously untrue. Otherwise, to defend a claim under [6(1)], the employer must show that legitimate business interests are being harmed. Board should then balance the business interest with the impact on union activity.
A: No valid and compelling business reason for CBC's actions: they could have used on-air disclosure, for example, to abide by the Journalistic Policy while G retains his union position. 

Other cases have considered whether an employer can act (by contracting out work or moving locations) in a way that might impact the union. Justifiable business reasons, such as a desire or economic necessity to save money is permitted, so long as there is no other evidence of anti-union animus. Critics have wondered what such evidence would consist of. 

4:300 The Statutory Freeze (234-235)

Certification Freeze

s. 32(1): while an application for certification is pending, the employer must not change rates of pay or terms of employment of employees affected by the application. 

s. 32(2): Employer can still discipline, including by termination, an employee for proper cause.

Bargaining Freeze

s. 45(1)&(2): After union is certified or after collective agreement is expired, AND notice to commence bargaining is given, employer cannot change rates of pay or terms of employment.

s. 45(4): Like s. 32(3). 

There is no need to prove an anti-union animus to show a violation of the above sections, but the employer is still permitted to carry on business as usual. Additionally, both the freezes allow the board to authorize alterations. 

Simpsons (235-237) 1985 Ontario

F: After union is certified, employer lays off 10% of workers. Most services discontinued, drape-making is contracted out. This done for legitimate economic reasons without anti-union animus.
I: How does the “business as usual” test apply to one-time situations?
L: “Business as usual” test is difficult to apply to specific facts. Instead, consideration should focus on the reasonable expectations of the employees. This objective standard can apply both to “business as usual” type situations, and one off situations. 
A: If there is a pattern of contracting out, employees should reasonably expect that to occur during the bargaining freeze. Employees should reasonably expect layoffs during an economic downturn, so long as they are proportionate to the economic situation. If there is no pattern of contracting out, then the employee would NOT reasonably expect work to be done by an outside company.
C: The layoffs of employees whose services were discontinued was not a violation of the freeze. Contracting out of the drape-making functions was a breach of the freeze. 

Royal Ottawa Health Care (238-240) 1999 Ontario

F: Hospital reduces level of benefits during the bargaining freeze, in order to save money due to budgetary pressures,claiming that responding to budget needs is business as usual.
I: Is the test during a bargaining freeze different from that of the certification freeze?
L: Purpose of the bargaining freeze is to bolster the bargaining process, reinforce the status of the union as bargaining agent and provide a firm starting point for collective bargaining. Therefore, things that would normally be bargained about, that are part of the duty to bargain and would effect the employees collectively cannot be unilaterally changed during the bargaining freeze. In particular, would the unilateral change “unduly disrupt, vitiate or distort the bargaining process”?

4:400 Employer Speech

What is appropriate balance between employer's free speech and union's ability to organize without coercion? Particularly, an employer's speech that may seem uncoercive to an outsider could be very coercive to an employee. BC protects employer free speech explicitly:

s. 8: A person has the freedom to express their views on any matter, including matters relating to an employer, a trade union, or the representation of employees by a trade union, provided that person does not use intimidation or coercion.
s. 9: A person must not use coercion or intimidation of any kind that could reasonably have the effect of compelling or inducing a person to become or to refrain from becoming a member of a trade union.

Wal-Mart (241-250) 1997 Ontario

F: During an organizing drive, WM district and regional managers come to the store and speak to employees during their shifts and at before- and after-work meetings. They indicated they were there to answer any questions about unionization, but refused to answer "will the store close if the union is successful?".  At one meeting, an employee speaks out against the union. When she is done, there is no time for anyone else to speak.
I: Is any/all of this inappropriate speech?
A: Employer cannot allow an employee to speak out against the union, at a management-organized meeting, without distancing itself from those comments and allowing union supporter to speak. Presence of outside managers pressuring people to discuss the union is effectively intimidation. Refusal to answer the most important question, in these circumstances, is an implicit threat to job security.
C: Conduct of the employer is a breach of Ontario's s. 9 equivalent of the Act.
I: What is the appropriate remedy?
L: Possible remedies include: new vote, extra meetings with the union (paid for by employer), or automatic certification.
C: Environment is so anti-union that only automatic certification will remedy the situation. In the end, employee support was not strong enough and the union decertified soon thereafter.

RMH Teleservices (250-251) 2005 BC

F: At a call centre, employer displays anti-union slide shows on all four walls of the working area.
I: Is this an unfair labour practice?
L: Employees should not be expected to avert their eyes during ordinary working circumstances. s. 8 rights of expression do not permit employer to coerce others to listen. Forced listening not OK.
C: The slide show is not OK since it is practically impossible for the employees to avoid seeing it.

Canadian Fibre (Supp. 36-39) 2008 BC

F: Employer holds meetings during work hours. After the meeting begins, the employees are told it is optional. Only 20 employees at each meeting.
I: Are these meetings OK?
L: Captive audience meetings not prohibited, but will attract a high degree of scruity. Test is whether an employee of reasonably fortitude would be able to leave. "Forced listening" can occur whenever employees would be forced to view/hear/etc the employer's expression. 
A: Meetings were only 20 people large. A reasonable employee would not leave the meetings.

Peter Ross (Supp. 40-43) 2012 BC

F: Employer at captive audience meeting: "Our competitors and contractors all non-union; economy is fragile; difficult to get work as it is". 
L: Implied threats can be just as coercive or intimidating as explicit ones. Being an honest belief of the employer does not mean it is not also coercive/intimidating. 

Wescor (Supp. 44-51) 2012 BC

F: W's president sends letter to employees asking them to consider decertification.
L: s. 8 does NOT permit employer to initiate or assist a decertification campaign. This support can be seen when employer condones a decertification campaign by allowing work time/property to be used. s. 6(3) prohibits linking job security or conditions to unionization (or lack thereof). 
A: Employer actions not acceptable: linking continued certification to wage loss, etc. Remedy: judgement distributed to employees, two meetings with union on work time, additional time for employees to ask questions of the union, then a new vote.

4:500 Solicitation on Employer Property

What is the balance between employees' rights to act collectively and employer's right to control conduct/people allowed on its premises?

s. 6(1): An employer must not interfere with formation, selection or administration of a union.

s. 7(1): A trade union must not attempt at the employer's place of employment during working hours to persuade an employee to join (or not join) a union. 

Canada Post (251-256) 1995 CanLRB

F: Employees who are members of a raiding union want to canvass co-workers in different locations during non-work hours at lunch rooms. CP prohibits employees from being at any area of their property not related to work purposes. 
L: Non-working hours includes lunch breaks. If prima facie interference is shown, employer must show compelling and justifiable business reaons why its actions do not amount to interference: that operations are being disrupted or other legitimate business interests are being adversely affected.  See p. 9.
A: This outright ban is a prima facie violation of s. [6(1)]. Although security is important, employer could have taken less intrusive steps to maintain security while allowing canvassing. 

4:600 Union Unfair Labour Practices (257-258)

Unions are also prohibited from participating in unfair labour practices by s. 6 of the Code. This will be a rare occurence. Usually happens when one union trying to displace another.

4:700 Remedies for Interference (258-261)

See s. 14(4) for remedies board can order after finding un unfair labour practice. 
s. 14(5) allows conditions to be attached to a s. 14(4)(f) order, known as remedial certification. It is the most severe remedy. See also Wal-Mart at 11.

s. 133(5) allows interim orders. This can be powerful because it prevents ongoing interference that may otherwise make it impossible to effectively unionize. 
Courts will generally give labour boards deference on the remedies they craft: Royal Oak Mines. 

National Bank (261-265) 1982 CanLRB ( & SCC)

F: Union is certified but fails to give notice of bargaining freeze in time, so there are three days during which no freeze is in place. During this time, employer closes the unionized branch and transfers services to a nearby, non-union branch. Board concludes this was unfair labour practice.
I: What remedies are available?
L (Per SCC): Must be a relationship between the act, its consequences, and the thing ordered as a means of remedying it. Remedies should not be punitive in nature. 
A: Board certifies union as bargaining agent for the employees of the non-unionized branch (made up of mingled employees from both branches). Employer's unlawful actions particularly grave: sends a message to all bank employees across Canada. In order to offset this, the bank must:

1. Give union lists of employees at the new branch.

2. Allow union to hold meetings at that branch during working hours.

3. Allow union to install a bulletin board in the staff area of that branch.

4. Pay associated costs.

5. Send a letter to all its employees across Canada saying it had violated their rights.

6. Deposit $144,000 into a trust fund for the purpose of promoting the Code's objectives amongst all the bank's employees.

SCC strikes down #5 & #6. The fact that most of the bank's employees are not unionized is not a consequence of the acts complained of, so the remedy is not connected to the act.

Plourde (265-273) 2009 SCC (Que)

F: One Wal-Mart store is unionized. No agreement is concluded and an arbitrator is appointed. On the same day, Wal-Mart announces closure of that location.
I: What remedies are available? Is this a s. [6(1)] or [6(3)] case?
L: If there is no ongoing business, then [6(3)] cannot apply. The reasons for the closure can be challenged under [6(1)]. A violation of [6(1)] means that remedies should go to the union (eg money, additional time to campaign). A violation of [6(3)] allows rememdies for the employee, including reinstatement. Dismissal of a single employee merits more scrutiny than dismissal as a result of business closure. 
Dissent: Closure is simply dismissal of all employees, and should be subject to the same scruitiny as any other dismissal.

4:800 The Professional Responsibility of Lawyers

Lawyers cannot help or encourage clients to break the law. In union context, lawyers often closely identify with their clients (either union or management) and may be more tempted to bend/break rules for them. If a client is considering something illegal, the lawyer should fully explain the legal situation and possible consequences.

Rovet (275-278)

F: R, a lawyer, helps management avoid the union by setting them up with a company that provides employees to vote againt unionization. R then backdates contracts and correspondence to make it look like the new employees were in place before.
L: Bad lawyer, no cookie.
A: 1 year suspension from practice. Dissent would have disbarred.

Acquisition and Termination of Bargaining Rights

5:100  The Wagner Act Model

Before 1930s, unions often had to strike in order for recognition (recall Triangle Factory Fire). Wagner Act, introduced in the US and subsequent Canadian legislation creates a certification procedure: upon obtaining and proving majority support amongst the employees in a bargaining unit, the union becomes exclusive bargaining agent for all the employees and the employer is compelled to bargain with the union. Key principles underlying this model are majoritarianism and exclusivity.

Adams, Arthurs (279-281)

Wagner Act model is unusual and developed out of a model designed to protect employer interests. Although forced statutory recognition is a benefit for unions, anti-union employer gains a number of benefits from this system:

1. Employer can contest employee representation plans

2. No political pressure for universal enfranchisement. Since employees CAN establish collective bargaining through the union process, employers are free to ignore any other so-called unions.

3. No requirement for employers to take positive steps to create unions (due to fear such unions would be company dominated)

As a result, the majority of employees are in non unionized jobs where the employer can freely set the terms and conditions of employment.

Jacoby (281-282)

Globalization of trade has mostly negative effect on organized labour. Lower cost options overseas means lots of manual labour work, traditionally a highly unionized area, is being moved offshore. The threat of relocation, now available in many sectors, saps unions power. Public sector workers, mostly immune to this, retain high unionization rates.

Arthurs (282-283)

Globalization similar to the race to the bottom in The States before Federal power over commerce was used to create a single system of labour law. No global law on labour is possible. Organization philosophically difficult and practically almost impossible: different languages, culture, politics, legal rights, etc.

5:200 The Appropriate Bargaining Unit(283-286)

Bargaining unit is the group of workers defined based on the employer for whom they work and the positions they occupy. Could be as broad as all employees of the employer, or narrowed based on task, location or other factors. The employees in the bargaining unit are the ones who will vote on certification and the ones who will be covered by the collective agreement.

The test for the appropriate bargaining unit is traditionally whether all the employees have "community of interest". However, broader bargaining units are generally favoured as administratively more effecient, allowing for mobility of employees, creating a common framework of employment conditions and lessening the number of strikes and lockouts that may occur with multiple unions and negotiations in place. 

The size of the bargaining unit will have a number of effects:

1. pressure towards equivalent wages amongst employees in the bargaining unit – generally simplifies matters for the employer, but high skilled employees may feel mistreated.

2. If there are many bargaining units, disputes may arise between unions over who belongs in which union and which tasks should be carried out by which employees.

3. Broader bargaining units may be better able to bring industrial pressure. On the other hand, a small union of key employees may have large amounts of bargaining power that would be somewhat neutralized if they were in a larger bargaining unit. 

4. Multiple bargaining units may mean each tries to get a better agreement than the previous one – leapfrogging.

It is possible for an employer and union to come to a voluntary recognition agreement and thereby avoid the certification process. Agreement will be invalid if the union is inappropriately influenced by the employer, acts in a discriminatory manner, does not represent a majority of employees or if another union has already been certified. Labor board can adjudicate over these issues and revoke the bargaining rights if necessary. 

More frequently, a union will apply to the labour board for certification of a bargaining unit (s. 18(1)) and the board will determine whether the proposed unit is appropriate (s. 22). The board can add or exclude employees from the unit if necessary. 

Metroland Printing (286—291) 2003 Ont

F: The Metroland office in question has four full time sales employees, paid on commission, and two full time distribution empoyees, paid an hourly wage. Part time and temporary employees are also occasionally hired. Part time employees don't get benefits. Temporary employees often full time employees if there is a position available. Students are occasionally hired through Ministary of Education and get no salary or benefits. The distribution employees do not want to be unionized. 
I: What is the appropriate bargaining unit?
L: Have to consider whether there is sufficient community of interest AND whether the proposed bargaining unit would cause serious labour relations for the employer. No assumptions about community of interest should be made, instead the board must consider the particular circumstances of the workplace. Test has merged, such that, generally, employees of the same employer will have sufficient community of interest unless the placement of them in the same bargaining unit will create serious labour relations problems for the employer. Bargaining units should generally be broad and avoid unnecessary fragmentation.
A: Although the different employees have different terms and conditions of employment, the differences are unlikely to cause any labour relations problems. In fact, fragmenting the groups would be more likely to create problems. Desire to not be in the bargaining unit is not, of itself, a reason to fragment the bargaining unit. Those wishes are a factor to be considered.

Sidhu & Sons (Supp. 52-60) 2010 BC

F: Proposed bargaining unit of all Seasonal Agricultural Workers Program (SAWP) employees.
I: Is this an appropriate bargaining unit?
L: Community of interest factors to consider (from Island Medical Laboratories):

1. Similarity in skills, interests, duties and working conditions

2. Physical and administrative structure of the employer

3. Functional integration

4. Geography

Weight must be given to both shared and distinct interests, and both from the perspective of job duties and other terms of employment. Distinct interests must be sufficiently unique in order to overcome the other criteria. Relaxed standard may be appropriate if the market is traditionally difficult to organize (TDO). 
A: SAWP have distinct community of interest from domestic workers based on their terms and conditions of employment (matter of lodging, food, travel, immigration), job mobility, employment status, etc. They share community of interest based on job duties, skills, working conditions, supervision, employer policies, etc. Panel is concerned that SAWP union may bargain away "grunt work" to be done by domestic employees.
C: SAWP bargaining unit approved with condition prohibiting negotiation on "work jurisdiction related matters". 

5:222 Part-Time Employees

See Metroland, p. 15.

CIBC (292-293) 1992 Can

F: “Casual employees” are those who work irregular hours as required. When/if employer calls, they have no obligation to accept work. They are paid hourly and receive no benefits.
I: Should casual employees be included in the bargaining unit?

L: Generally no. Because:

1. Casual employees might not want to unionize, and if they outnumber full time employees then the full time employees may be unable to unionize.

2. Lack of community of interest.

3. Casual employees, with a tenuous connection to the workforce, shouldn’t be allowed to halt operations by striking.

But, if there is real community of interest, then casual employees can form part of the bargaining unit. A key factor is continuity of employment, such as a regular standby pool of employees.

5:300 Determining Support (308-315)

See sections 18-32. Particularly, s. 30 prevents repeated applications for certification. 

Weiler

In US, union victory rate in certification votes has been dropping. This may be caused by the wait between starting the process and the actual vote, which allows the employer to conduct an anti-union campaign. Canadian systems, such as a card based system (having employees sign membership cards) or “instant vote”, where the vote is held within 5-10 days of the certification application, are better.

Rose & Chaison

US has declining union density. This is self-perpetuating since unions have less resources and employers want to keep unions out in order to remain competitive.

Change from card-check system to vote procedure has negative effects on union organizing:

1. Fewer certification applications.

2. Less success in vulnerable, hard to organize groups: Slinn article.

3. Lower certification success rates.

4. More effective employer unfair labour practices.

5. Role of delay: delayed election = 32% reduction in odds of success.

5:400 Open Seasons (315-316)

s. 19(1)

Certification generally available at any time for employees not covered by a collective agreement. If one is in place, an application to terminate the bargaining rights may be made by the employees or another union in the 7th and 8th month of each year. A finding of fraud on the part of the union, or failure to negotiate/administer the collective agreeement results in decertification.

5:500 Decertification

See s. 33. Works similarly to certification. 

Kelly’s Ambulance (316-319) NS 1982

F: Employer has brought on replacement workers during a lockout. They apply to decertify the union, claiming to form a majority of employees in the unit.
I: Are replacement workers “employees in the bargaining unit”?
L: No. They are, by definition, temporary/casual employees and do not fall within the bargaining unit. This is also necessary as a policy decision otherwise employers could initiate a lockout in order to hire replacements which will decertify the union. 

Courtesy Chrysler (320-321) NS 2001

I: Can employer initiate/encourage decertification?
L: Employer must adopt an attitude of strict neutrality, to be measured as an objective test. "Is there conduct, by act or ommission, on the part of the employer from which reasonable employees would infer support for decertification?"
A: Allowing employee to campaign for decertification on company time is not OK. Giving that employee special benefits, lunches with management, best tasks, is extra not OK.
See also Wescor, p. 12.

5:600  Alternatives to the Wagner Act Model (321-332)

Traditional union base (factory work, construction, transportation) is undermined by technological advances: "just in time" production, offshoring, etc. 

Minority and Occupational Unionism

Summers (323-324)

Outside North America, even if no union can obtain majority support, employers must still bargain collectively with non-majority unions, while remaining free to negotiate different terms with non-unionized employees. Although the bargaining power of such a union may be limited, there are other benefits: better negotiation, employee awareness of rights and entitlements.

Cobble (325-326)

Before Wagner Act model was popularized, occupational unions were the primary form, where workers were organized by occupation rather than worksite. Eg: janitors, longshoremen, food servers, garment workers, printers, performing artists. This benefits employers by providing a skilled work force, whose competence was managed by the union. Employees gain stability, security, and can focus on their own skill development rather than tenure at a specific location. Although almost obsolete, these provide a model for future changes to unionization.

Stone (326-331)

Careers are becoming less tied to a signle employer, so unions need to become less tied to a single employer as well. Unions should be able to expand their role in the political sphere, and represent employees across multiple employers.
New craft unionism: nonexclusive, guarantees networking and minimal terms, rather than job security and guaranteed income. Danger of favouring insiders or excluding based on racial/gender lines. Also, of little use to unskilled employees since employer has no incentive to turn to the union.
Citizen unionism: Geographically based, all workers across all skill levels band together to exert pressure on all employers in that location. Could work together with traditional unions. 
These would require reforms to labour law, such as abandoning:  majoritarianism and exclusivity, community of interest, secondary picket laws, etc. and requiring: multi-employer, coordinated  bargaining, extension of negotiated standards to all local businesses, expanded definition of protected activity, etc. 

3:520 Related & Successor Employers

See ss. 35-38.

White Spot (202-206) BC 1997

F: WS sells restaurant to Gilley as a franchise. Restaurant was unionized. Union wants to negotiate with WS instead of with G. Factors considered: WS has substantial control of menu items and prices; G required to use WS suppliers and pay WS rates; G must pay marketing fee to WS; franchisees must have WS trained general manager and are subject to quality checks.
I: Are G and WS related/common employers? Can s. 38 be used where s. 35 applies?
L: The application of s. 35 does not prevent the board from imposing a s. 38 remedy. s. 38 is available whenever the entities are under "common control and direction". This is the case when a franchisor exerts dominant control over the franchisee under the franchise agreement.A particular franchise arrangement, and the degree of control exercised, must be considered on its facts.
A: Since WS retains substantial control over pricing and labour management, they are related employers.

Ajax (206-209) Ont 1998 

F: Town of Ajax used Chaterways Transportation for transit. The employees were unionized. Town decides to take back operation of transit system, cancels contract with external company and hires drivers, mechanics and cleaners – the majority of whom were previously employed by CT.
I: Is the town a successor employer, within Ontario's s. 35 equivalent?
L: [s. 35] is worded broadly: "sell, lease, transfer or otherwise dispose of" and is remedial, so should be interpreted broadly and liberally. "transfer" need not be in a particular legal form. 
A: Town had been and continued to be driven by ensuring continuity of service – same drivers on the same routes. Thus, the workforce was a substantial part of the "business" and so an effective transfer of the employees from Charterways to Ajax falls within [s. 35]. 

Zellers/Target BC 2012

F: Employees at one Zellers store are unionized. 
I: Is Target a successor employer to Zellers under s. 35?
L: The successor must draw its 'life-blood' from the predecessor. Has there been a transfer of the essential elements of the business as a going concern: transfer of assets; transfer of goodwill; transfer of logo; transfer of customer lists; transfer of accounts receivable, existing contracts or inventory; promises to refrain from competing; whether same employees are performing the same work; hiatus in business; whether customers of former business are server by new business.
A: No transfer of inventory, IT systems, employment policies, fixtures, customer loyalty programs, etc. Has been a transfer of rights to leases, pharmacy records and a Brand Waiver. The location will be a key part of Target's success. However, this aspect is not specific to Zellers – could have achieved the same purpose by acquiring a lease from ANY big box store. Hiatus of business (6 months – 3 years) is significant. Although employees in any retail store will be performing similar tasks, that does not create continuity of business where work processes are different. Target is bringing a successful operation into Canada, did not need anything from Zellers except the lease. 
C: No successor relationship between Zellers and Target. 

Negotiating a Collective Agreement (340-342)

See s. 45-49. 

Collective bargaining different from other types of bargaining: parties can't choose to walk away and negotiate with others; employer often unwilling party; strikes and lockouts unique. Timeline set out by statute: notice to bargain, triggers bargaining freeze and duty to bargain; [mediation]; work stoppage; [legislated agreement]; negotiated agreement. Once agreement reached, work stoppage no longer allowed and duty to bargain is suspended. There is then mandatory arbitration if necessary to resolve interpretation or application of the agreement. 

6:300 The Bargaining Freeze (342-343)

s. 45(1)(b): Before a first collective agreement, employer cannot change pay or coditions of employment for 4 months, or until agreement is reached.

s. 45(2): If collective agreement was previously in force, cannot change any term or condition of employment until: a strike or lockout has commenced, a new collective agreement is negotiated or the trade union has been decertified.

s. 45(3) allows board to authorize a change.

6:400 The Duty to Bargain (342-345)

See s. 11; s. 47.

Purpose of this duty is to eliminate refusal of employer to bargain at all; prevent employer from not recognizing the union; create equality of bargaining power. Have to distinguish between permitted "hard" bargaining and unpermitted "surface" bargaining, which just goes through the motions.

Canada Trustco (355-357) Ont 1984

F: Two branches are unionized. Bank refuses to budge on any terms or conditions, offering only minor improvements to what all other employees at other branches get.
I: Is this consistent with the duty to bargain in good faith?
L: Good faith bargaining requires informed and rational discussion. Reason and self-interest are permitted. Power is an important aspect of bargaining process. If one party's bargaining strength allows it to dictate terms of the collective agreement, using that power is not bad faith, so long as there is some business justification. Reaching an agreement is not a necessary outcome of bargaining. Board will NOT prescribe contents of an agreement.
O: Some irrational things may be: lack of business justification, unexplained retreat from previous position, untimely insertion of new issues into the bargaining process. 

Langille & Macklem (357-361)

Critizism of Canada Trustco: Distinction between "self-interest" and "bad faith" is non-existent. Employer's self-interest will almost always include anti-union animus. A rational, powerful employer can always be willing to sign a collective agreement that contains exactly what the employer wants it to contain. There should be no distinction between unwillingness to sign any collective agreement and willingness to sign a collective agreement on terms which can be dictated by the employer. Purpose of collective bargaining legislation is more than contracualism – it is to achieve justice. 

Royal Oak Mines (361-363) SCC 1996 (Federal)

L: Duty to bargain in good faith must be examined both subjectively and objectively. Subjective: Is there an intention to conclude an agreement? Objective: Were reasonable efforts taken? This can be assessed by comparison to industry standards. "If it is common knowledge that the absence of such a clause would be unacceptable to any union, then [the employer] cannot be said to be bargaining in good faith". 

6:422 Disclosure of Decisions

Westinghouse (366-369) Can 1980

F: During bargaining, company considering moving operations to less-unionized area, but had not decided yet. This information not volunteered, and union didn't ask. After agreement concluded, move is announced. 
I: Does this amount to bad faith?
L: Duty to bargain requires employer to respond honestly to union inquiries and disclose (de facto) final decisions, but not to volunteer information about all its plans.
O: Langille critizes this decision – rational bargaining is best achieved when all parties have full information. 

Consolidated Bathurst (369-374) Ont 1983

F: Shortly after collective agreement concluded, closure of one plant announced.
I: When should employer be required to disclose potential changes?
L: Pros and cons of earlier disclosure discussed. De facto standard upheld, but on a sliding scale. If the decision is fundamental, such as closure of a plant, then "highly probable decisions" or "effective recommendations" should be disclosed during negotiations.
C: The decision to close had, de facto, been made during negotiations and should have been disclosed. Can't order employer to reopen the plant, so employer must indemnify union for damages suffered from the loss of opportunity to negotiate on the matter of the plant closing.

6:500 Remedies

Remedies should not be punative. From Radio Shack, possibilities include: compensation to union for pay increases or other benefits it failed to achieve due to emlpoyer's actions; orders to bargain in good faith; order to correct or retract false or prejudicial statements; orders to pay negotiation costs. Radio Shack: Cannot impose collective agreement on the parties. 

In Buhler Versatile Inc, board found that strike had been caused by employer's breach of duty to bargain and imposed a compensation order for lost wages of all affected employees for the 4 month strike: millions of dollars!

Royal Oak Mines (375-380) 1996 SCC

See p. 19.

I: What is the appropriate remedy for a failure to bargain in good faith?
L: Labour board given broad equitable powers. Remedy cannot: be punitive, violate the Charter, lack rational connection to the breach and its consequences, or contradict the object and purpose of the code.
A: Dispute in question was long and violent, so normal remedies would probably be useless. Board's choice to require the employer to resubmit its last offer was reasonable. Generally, board should attempt to facilitate free collective bargaining, but if this is impossible, imposing a collective agreement is valid. 

Industrial Conflict

7:100 Industrial Conflict (390-394)

If no collective agreement is reached, even after mediation or other processes, then, if statutory prerequisites are met, the parties can strike/lockout. However, law generally tries to limit negative effects of strikes. Weiler discusses whether right to strike is a necessary part of free collective bargaining. Premise of freedom of contract implies freedom to disagree. A strike hurts both sides economically for this disagreement, eventually forcing the parties to realize agreeing will be less painful than disagreeing. Often, agreements are made on the eve of a strike, showing its effectiveness. According to Weiler, striking is not necessary as a constitutional right, but as a necessary part of our current system.

7:200 Constitutional Right to Strike? (395-396)

ILO in favour of expansive rights to strike. Canada has ratified this convention, so in Health Services v BC, SCC noted, in obiter, that Charter should be presumed to be at least as protective as ratified international human rights conventions. See p. 29.

7:300 Legal Forums (396-398)

s. 59: Strikes and lockouts prohibited before bargaining and vote.

See s. 55, 74-78: Mediation & Last offer vote

Labour board has jurisdiction over whether actions constitute a strike/lockout and, if so, whether the action is "timely". Timely means that all statutory requirements have been met. However, courts may be involved if events constitute a tort or criminal action; additionally, collective agreements prohibit striking while they are in force, and a violation may go to grievance arbitration (s. 57, 84)

7:411 Defining Strike Activity

s. 1: "strike": any cessation or reduction of work, done by employees in combination, or in concert, or in accordance with a common understanding.

Graham Cable (399-402) Can 1986

F: Striking would be timely, but union feels a traditional strike would be unsuccessful. They conduct a coordinated program where certain employees speed up and others slow down, all employees stop working overtime, etc. Employer warned that all employees must fulfil their job descriptions or be disciplined.
I: Is this activity a strike? (If so, the employees cannot be disciplined). 
L: Defenition of striking is broad and requires only two components: collective or concerted action, and intention to disrupt operations or reduce output.
A: The activity is a strike and the employer cannot discipline employees for participating. The employer can use management and/or institute a lockout in order to resist the strike. 

Sask. Wheat Pool (404) BC 1994

F: Parties in the midst of collective bargaining, so strike would be untimely. Employees all refuse voluntary overtime.
I: Is there collective/concerted action?
L: What is lawful for a single employee to do under the collective agreement (refuse overtime) may still be an untimely strike if it is done collectively. 
A: In the normal course of business, a sufficient number of employees would have accepted the overtime. In the absence of any contrary evidence, only logical conclusion is that this was orchastrated by the union. 

7:413 Sympathetic Action

s. 1"strike"(b): Strike does NOT include cessation that occurs as a direct result of and for no other reason than permitted picketing.
s. 2(f): Board supposed to minimize the effects of labour disputes on uninvolved parties.

s. 57: strikes prohibited during term of collective agreement
"hot cargo" clauses: refusal to deal with work/goods coming from or destined to another employer.

Maritime Employers Assn (405-406) Can 1979 (SCC)

F: Legal strike undertaken by harbour police. Employees of different employers, represented by different unions, refuse to cross the picket line.
I: Does refusing to cross a picket line constitute a strike?
L: Defenition of strike contains no purposive element. All that is required is common understanding and cessation of work. Motive is irrelevant.

A: The "common understanding" is that unionized employees won't cross another union's picket line. Note the definition of "strike" in BC allows employees to respect a picket line. 

Nelson Crushed Stone (407-408) Can 1978

F: Collective agreement says employees will not be required to cross another union's picket line.
I: Is this clause valid?
L: Cannot contract out of the Code, so collective agreement cannot make lawful what would otherwise be unlawful. However, the clause may limit the liability of employees or the union.

Victoria Times Colonist (408) BC 2008

F: Telus on strike; Victoria Times employees refuse to print Telus ads. Collective agreement has clause permitting this.
I: Should clause be struck down as attempt to contract out of Code?
L: No. Hot Cargo clauses used to be expressly prohibited. Since they are no longer prohibited by the Code, the clause is valid. Board has power under s. 70 to make this declaration. 

7:414 Strike Prohibition and Political Protests (408-409)

If there is a purposive clause, then political strikes are fine. Unions have argued that political striking should be allowed all the time as a Charter right, but haven't been successful yet. 

7:421 Regulating Lockouts/Changes without Consent (409-410)

s. 1"lockout": closing place of employment or suspending work by an employer in order to compel employees to agree to conditions of employment.

Definition of a lockout always includes purposive element, otherwise every dismissal or closure would be a lockout. Since statutory freeze ends once lawful strike/lockout period begins, employers can make unilateral changes to terms and conditions of employment once they are in a position to lawfully institute a lockout. During a strike/lockout, the employer may continue to try and operate and workers can try find jobs elsewhere. This helps to gain an idea of the value of the work and helps ensure the workplace will still be running at the end of the strike/lockout.

7:423 Employer Economic Weapons

Use of lockouts and changes to terms of employment is still subject to unfair labour practice sanctions. So, employer cannot do either of these if it is motivated by anti-union animus.

Westroc (410 – 413) Can 1981

L: So long as lockout is timely and directed towards achieving a collective agreement and is not motivated by a refusal to recognize the union or a desire to punish employees involved in bargaining, it is lawful. Have to examine conduct carefully to determine the purpose. 
Note: This argument seems subject to the same problems as Canada Trustco, p. 19.

7:700 Picketing (441-443)

s. 1(1)"picket": declared to be of no force or effect. See s. 65, 136.

Canex Placer (443-444)

F: Picketing involved "isolated threats of violence" and complete blockage of mine access by standing across the road.
I: Can board regulate this conduct?
L: Labour Board has power to regulate object, timing and location of picketing, while superiour courts control the conduct of the picketing, including both criminal and tortious behaviour.

7:720 Primary and Secondary Picketing

Primary picketing takes place at the employer's premises.

Harrison (446-449) SCC 1976

F: Picketing taking place at mall parking lot, against one of the shops in the mall. Carswell charged with trespass. 
L: Right to private property outweighs right to strike.
Note: s. 66 overrules this case.

Hersees (454-458) Ont 1963

F: Union picketing retail store selling products of the employer.
I: Is this type of picketing legal?
L: Secondary picketing is illegal per se – even if no illegal activity taking place.
Note: This was relaxed where the secondary employer was an "ally". See s. 65.

Pepsi-Cola (458-471) SCC 2002

F: Union striking at retail stores where Pepsi products are sold.
I: Is secondary picketing legal at common law?
L: Charter values must be considered. Picketing includes a broad range of actions, but they are always expressive, in the s. 2(b) sense. Innocent third parties should be protected from undue harm resulting from pickets. Hersees model, even with ally or other exceptions, is too strict and unnecessarily restrains s. 2(b) expression. The distinction on location is too formalistic. So....
All picketing is permitted unless it involves a tort or crime ("wrongful action" model). This best protects freedom of expression, does not overemphasize protection of third parties and is adequetly flexible to protect third parties when necessary.

This model does away with the primary/secondary distinction, and also avoids distinctions between labour and non-labour activities. If conduct of the picket is sufficiently harmful, it can be captured under torts of intimidation or interference with contractual relations.

Note: This case is just about the common law, and expressly permits legislative provisions that may limit secondary picketing in a different way. 

Prince Rupert Grain (471-474) Can 2002

F: Union lawfully on strike at 5 locations. Those employees picket at a 6th location. Employees of the 6th location refuse to cross the picket line. 
I: Is this picketing lawful?
L: Since Pepsi-Cola, have to determine whether a tort has occurred. No third parties would be affected by the picket, and the collective agreement has a clause allowing members of the Union to honour a picket line. So, no breach of contract has occured and the picketing is legal.

Canfor (Supp. 100-117) BC 2007

F: HEU legislated back to work. In protest, members of HEU form a picket line at other worksites, including the Canfor mill. First incident: Group of 7 tell Canfor they intend to form an "information picket" line – staying on the side of the road, on public road, and speaking only to people who stop. They leave, and then 12 people return. Cundy says "this is an official picket line; all union members should not cross it". They leave again and return before the shift change. Delivery drivers and workers refuse to cross. Canfor was required to shut down.
I: Does the Code apply? Did picketing occur? Can board exercise s. 67? Is HEU liable?
A: This was more than just protesting the legislation, since HEU still refused to go back to work. Thus, it remains a labour despute (with political aspects) and the Code applies.  Although statutory definition of picketing is struck down, picketing still has meaning in the code. Picketing within the code means "signal effect" picketing. Can consider the conduct from both a subjective and objective viewpoint. Congregating at the entrance of a remote unionized workplace, at shift change, bearing placards is objectively labour picketing. It was also subjectively described as an official picket line. Even if HEU did not directively authorize illegal picketing, it is still in violation of the Code because it has an obligation to take "manifest steps" to bring the strike to an end. It failed to take such steps and encouraged "political protest" in such a way that made it likely that unlawful picketing would occur. 

Van. Isl. U (Supp. 118-127) BC 2011

F: Faculty association on strike. Members teach courses on the north side of campus. Other courses are taught by BCGEU members on the south side of campus. Association's members also include technical support staff. They respond to support requests in all buildings.
I: Where can the association picket?
L: Picketing under s. 65(3) requires: the member performs work at the location, under the control and direction of the employer. The work is an integral and substantial part of the employer's operation and the site is a site of lawful strike.
A: Technical work is an integral and substantial part of the employer's operation. Perimeter picketing is OK – distinguished from UBC in that the nature of public services available are not as highly needed. (daycare, art gallery vs hospital, police, private residences). 

7:523 Civil Remedies (426-430)

Labour boards can issue cease and desist orders which may lead to further penalties under the Code and can be filed with the courts. Courts can award damages and issue injunctions for tortious conduct that takes place during a labour dispute. Interlocutory injunctions in the labour context have been criticized for their ability to be ex parte or on short notice, lax evidentiary requirements, lack of appeal procedures and often broad scope.

Common law test for an interlocutory injunction, from RJR-Macdonald:

1. Is there a serious question to be tried?

2. Would the applicant suffer irreparable harm if the injunction were refused?

3. Which party would suffer greater harm from granting/refusing to grant the remedy?

In labour disputes, it is rare that an issue will proceed to a full hearing, so the injunction is often determinative. The first stage has thus been modified to require a strong prima facie case. 

ss. 136 and 137 separate jurisdiction of board and courts.

St Anne Nackawic (430-436) NB 1986 (SCC)

F: Union represents office workers and mill workers at one location. Office workers on legal strike, picketing the mill. Mill workers, despite having active collective agreement, stay out with the office workers. Company gets injunction against the mill workers to go back to work, and then finds them in contempt.
I: Does court have jurisdiction to award damages for losses caused by the illegal strike?
L: Court can apply collective agreement if no issue of interpretation arises, or when claim lies solely within the common law. Courts should defer to arbitration process if one exists. Absent privative clauses, courts have power to issue interlocutory injunctions. Damages for breach of the collective agreement must be awarded by an arbitrator. 

Remedies in BC

Code gives explicit power to labour board to preside over picketing, and has a strong privative clause; courts nonetheless retain power to issue injunctions. s. 137!

ICBC (Supp 118-128) BC 2012

F: Parties in collective bargaining, subject to essential services order. Union instructs members to replace email signature with pro-union message.
I: Can court issue injunction to stop employees from changing their email signature? Should it?
L: To determine whether court has jurisdiction, it must consider the ambit of the collective agreement and the essential nature of the dispute coming before the court.
A: Essential issues relate to proprietary interest in correspondence, trademark, copyright, etc. It is NOT about interpretation, application, administration or violation of the collective agreement. So, court can issue an injunction. Finds balance of convenience is in favour of issuing the injunction: ICBC would otherwise suffer monetary damages and damage to its goodwill. Union will suffer only monetary damages. 

7:620 Employer Discipline of Strikers

Employer can legally discipline workers who participate or lead an ILLEGAL strike. Graham Cable, p. 20: unfair labour practice to discipline employees for participating in legal strike. What about disciplining employees for their activities during the strike?

Rogers Cable (439-441) Can 1987

F: Serious violence during legal strike. Some employees have disobeyed injunctions and are in contempt of court and others face criminal charges
I: Can employer impose disciplinary suspension on these employees?
L: Although employees are not currently under a contract, the employment relationship still exists and employees are still subject to discipline. Will have to ensure that the discipline is not because the employees went on strike or otherwise motivated by anti-union animus.

7:800 Job Rights of Strikers

Royal York Case (475-477) Ont 1962

F: Employer sends letter to employees on a lawful strike: either come back to work or resign.
I: Is this permitted?
L: This is an unfair labour practice. If a settlement is never reached, employer may hire replacement workers and does not have to give the striking employees a job back when the strike eventually ends. Note in BC the hiring of replacement workers is prohibited by the Code.

7:820 Replacement Worker Laws

Legislative provisions on replacement workers vary wildly. Most provinces prohibit the use of permanent replacement workers. Some set a time limit on the right of return – if the strike ends during this time, the replacement workers must be displaced in favour of the strikers. In BC, not even temporary replacement workers are allowed.

“Seeking a Balance” (480-485)

Views on temporary workers differ depending on view of purpose of a strike. If it's about testing market value, then employer should be allowed to hire replacements. If it's about testing financial resources, then allowing replacements may be an unfair advantage. Other issues:

1. Potential for violence between strikers and replacement workers. Although this happens, it could be regulated to reduce its likelihood.

2. Impact of investment. Companies may move to jurisdictions where replacement workers are allowed or move towards a more transient workforce. 

3. Impact on length of strike. Studies are inconclusive, but one indicates the prohibiting replacement workers results in more frequent and longer strikes.

4. Variable vulnerability of employers. Some can survive perfectly fine for long periods without replacement workers, while others would need replacements immediately.

5. Abuse of replacement workers threatens collective bargaining rights. This can be mitigated by investigation into whether replacement workers are hired out of anti-union animus.

Recommendations: Replacement workers allowed until anti-union animus is shown. Board may then restrict replacement workers for the duration of the dispute. 

7:900 Alternatives to Strikes (485-486)

7:910 Essential Services (486-488)

See ss. 72-73. Board or minister can designate services as essential and prevent strikes.

Motivated by concern that public will suffer undue hardship if certain workers go on strike – health care workers, firefighters, etc. It has also been used if extreme economic damage would result – railways, Saskatchewan dairy, Quebec construction. Another issue is when a certain number of employees in a workplace would be essential (eg to keep machinery operating safely), how can that number be determined. In BC, ss. 72 & 73 allow Board to determine which services are essential upon application by the union or employer. Government can also declare certain services to be essential (eg "educational program delivery).

7:920 Interest Arbitration (488-492)

Designed to replace strikes by allowing an arbitrator to set the terms of a collective agreement. The most common form allows the arbitrator to fashion any compromise she sees fit. Sometimes final-offer selection is used instead: each party submits their final offer and the arbitrator picks one.

Problems with this approact are that it is expensive and parties are more likely to be happy with a negotiated agreement than an arbitrated one. It also has narcotic and chilling effects: parties less likely to bargain or to concede any points leading up to arbitration in case those concessions are used against them. 

Settlement before arbitration is significantly less likely than settlement before a strike. 

Abritrators traditionally take into account a private employer's ability to pay, but not the government's ability to pay, arguing that the government can always find a way to raise the necessary money. However, this traditional rule has been weakened. Additionally, government can legislate themselves out of an arbitrator's decision.

9:100 The Individual Employee Under Collective Bargaining (589-590)

The Wagner Act model principles of majoritarianism and exclusivity have been criticized for preventing employees from having real choice in the selection of their bargaining agent. Minority unions are impossible under this model. Chapter 11 discusses the Charter implications of this. Assuming the Wagner Act model persists, what risks are faced by individuals and what protections do they have? What are common situations where union and individual interests collide?

9:200 Primacy of the Collective Agreement (591)

Once a union is in place, an employer cannot bargain with any individual employees. This is so even if the collective agreement is silent about a certain area. See s. 27(1). 

McGavin Toastmaster (592-594) SCC 1976 (BC)

F: Collective agreement gives employees severance pay if they lose jobs due to plant closure. Intent to close the plant is announced and the employees go on an illegal strike in protest. The plant is closed shortly thereafter for legitimate economic reasons. Employer argues that the strike is an effective repudiation of the employment K, and so they should not have to pay severance.
I: Do repudiation and fundamental breach operate in this context?
L: Common law principles of employment are not relevant to relations governed by a collective agreement. When a collective agreement is in place, it is not possible to speak of individual employment contracts. There is a contract between the union and the employer, NOT a bundle of individual contracts of employment.
C: Employer could have taken other permissible action in response to the illegal strike. Since all they did was close the plant, they must still pay severance.  
O: This type of case is generally resolved by arbitration. 

Allen v Alberta (595-598) SCC 2003 (Alta)

F: Alta planning on privatizing its boiler inspections. Comes to agreement with union that employees who take jobs with the private company will not be entitled to severance. Union promises not to grieve any dismissals of employees who get a job. Time limit for bringing a grievance passes, and the employees sue in court for severance pay.
I: Does the court have jurisdiction over this matter?
L: Arbitration board has exclusive jurisdiction over disputes that, in their essential character, arise out of a collective agreement.
C: Entitlement to severance comes only out of collective agreement, so any claim to severance should have been brought before an arbitrator. 

9:300 Duty of Fair Representation (598)

s. 12: Union cannot act in an arbitrary, discriminatory or bad faith manner in representing any of the employees in the bargaining unit, whether or not they are members of the union. Labour boards will be aware of potential collusion between the employee and the union, such as a union "pleading guilty" to a DFR complaint that they failed to proceed with the grievance in a timely manner: p. 618.

Steele v Louisville & Nashville (598-600) SCOTUS 1994

F: Union certified to act for all railway firemen. Union constitution excludes black employees from membership in the union. Union negotiates collective agreement limiting number and seniority of black employees.
L: Union not permitted to negotiate terms that discriminate based on irrelevant considerations, including race and union membership. 

9:310 DFR in the Negotiation of a Collective Agreement

Bukvich (601-606) Ont 1982

F: Drivers are working as dependent contractors. They are paid by the load, so company doesn't care how many drivers there are. Due to shortage of work, each driver is getting very few loads. Union negotiates new provision in collective agreement for layoffs if there is not enough work to go around. Thus, fewer drivers will get more loads each. 18/30 drivers agree to this provision.
I: Does this violate DFR?
L: Unions can (and probably have to) make decisions that may adversely affect some employees. Board should not attempt to determine whether the decision reached is correct. DFR protects employees from unfair or unreasonable favouritism, not from any negative outcome.
A: There was clear economic justification for the decision made by the union, and there are no questionable motives, so DFR not violated.

Atkinson (606-609) BC 2003

F: McRae has 5 employees, and is sold to Northwest, who has 25 employees. Northwest employees represented by CLAC. CLAC held a vote on whether McRae employees should be dovetailed or endtailed. Vote is 24-5 in favour of endtailing. 
I: Does this violate the DFR?
L: Apply Bukvich: Could the decision have been reasonably reached?
A: Relying on a simple majority vote when the outcome was obvious was unreasonable. CLAC could have referred the question to the board or refused to accept the McRae employees into the bargaining unit until the dovetailing vs endtailing issue was resolved.
Note: Other decisions have given far more weight to the existence of majority support. (p. 608)

9:320 DFR in the Administration of a Collective Agreement

Most DFR complaints happen at this stage. 

Rayonier Canada (609-614) BC 1975

F: Collective agreement provides for right of recall based on seniority. If recall might only be for a few days and the worker already has an alternate job, the worker can (informally, but known and approved by the union) refuse without losing their seniorty position. This happens, and the next worker on the seniority list complains. The union refuses to proceed with the grievance.
I: Has the union violated the DFR?
L: DFR includes prohibition against bad faith (personal hostility, political revenge), discrimination (on a human rights ground or personal favouritism) and arbitrariness (disregarding the interest of an employee in a perfunctory manner). Union can refuse to proceed with a grievance, so long as it considers the grievance seriously and does not otherwise violate the DFR factors above. Union should consider: criticalness of the grievance to the employee, degree of validity of the claim, previous practice and reasonable expectations, interests of other employees.
A: This is a "textbook example" of when it is proper to drop a grievance. The informal policy complained of generally benefitted all members of the bargaining unit, the effect on other employees would be high, union and employer have taken a cooperative approach to deal with difficult economic times, etc. 

Judd (614-618; 622-626) BC 2003

L: Three ways DFR can be violated:

1. Bad faith. This usually involves an improper motive or intention to deceive. For example, personal hostility, conspiracy. Merely agreeing with the employer is not a conspiracy.

2. Discrimination. Could be based on Human Rights grounds or personal favouritism. Proceeding with one grievance and not another, if there are grounds for that distinction, is not discriminatory.

3. Abritrariness. To avoid acting abritrarily, union must: be aware of relevant information, make a reasoned decision, not carry out representation with blatant or reckless disregard.

However, unions are not expected to be perfect or to meet the standards of knowledge that would be required of a lawyer. 

s. 13 of the code creates a first stage approval process. The board can determine whether there is sufficient evidence a DFR complaint is well founded. This requirement should be strictly upheld, even against unrepresented litigants, in order to reduce the number of s. 12 complaints that go through a full adjudication process. 

Adell "Note on DFR" (618-622)

DFR process is needlessly difficult and pits the employee against the union. Very difficult for the LRB to adjudicate on union's internal processes. Individual employees should have the right to bring their own grievances to arbitration if the union refuses to. Otherwise, the substantive rights of employees are worthless due to an absence of procedural rights. The number of individual grievances could be moderated if unsuccessful grievors had to bear their own costs. Thus, it would probably only be used where there is actual unfair conduct by the union, but would obviate the initial step of proving the unfair conduct against the union. 

10:400 Union Security and Union Discipline (650-652)

Union disciplinary hearing must comply with principles of natural justice: s. 10(1). Per Coleman, 1995 BC, this includes:

1. Right to know charges against you.

2. Reasonable notice of charges before the hearing.

3. Union constitution must specify charges and ability to discipline.

4. Trial procedure must comply with union constitution.

5. There is a right to a hearing, to call evidence, to cross examine and to make submissions.

6. Trial must be in good faith and without bias.

7. Not bound by strict rules of evidence, but can't be influenced by matters not in evidence.

8. If the matter is serious (eg suspension, removal from office), there is a right to counsel.

Speckling (654-659) BC 2003

F: Union wants employer to end layoffs instead of giving overtime. Union enacts a ban on overtime, with a penalty of the amount earned + $50. Speckling violates the ban, refuses to pay the fine and does not proceed with an internal appeal. Since fine is still outstanding, he is no longer a member in good standing and should be fired by the employer. Union asks employer to fire Speckling, and they come to an agreement that he can continue work if he pays the fine. He still refuses to do so, and is finally dismissed by the employer. He brings a grievance, which the union refuses to take to arbitration, so he makes a DFR complaint.
I: Were the union's actions aribtrary, discriminatory or in bad faith?
L: Negotiation and application of a union security clause is OK so long as it is not applied in a way that would violate DFR. Extra scrutiny is necessary when the outcome of the clause is a dismissal. Union's conduct should be examined as a whole. 
A: Speckling was not treated any differently from others who worked overtime. He had opportunities to make internal appeals and didn't do so. The union's purpose was valid and compelling. Therefore, no violation of DFR.
O: Complaints about whether union's own constitution has been followed are a matter of contractual interpretation and should be brought before the courts. Complaints about discipline procedure, such as a violation of natural justice, fall within s. 10. 

Birch (659-664) 2008 ONCA

F: Two workers cross their own picket line on three separate days. They are fined $476, their gross pay for those three days , and suspended from the union for three years.
I: Are these penalties, especially the fine, enforceable?
L: See if the fine is unconscionable: inequality of bargaining power & abuse of that inequality.
A: Union contract is one of adhesion – employee has no power to negotiate its terms, although they could try to change it later as members. The amount of the fine is so high as to be unfair and constitute an unenforceable penalty clause. In support of this: fine does not take into account that the union wouldn't be paying these employees their strike wages, fine is greater than their take-home pay. Three years suspension from union membership is already a significant penalty. 
D: There is inequality of bargaining power, but that inequality was not abused; fine is reasonable.

10:500 Role of Unions in Society (664)

Canadian unions tend to be active in politics and support causes locally and internationally. 

Lavigne (665-668) 1991 SCC (Ont)

F: Collective agreement provides for a Rand formula. Union supports NDP and other causes. Charter applies to collective agreement because employer is community college.
I: Is the use of Rand formula dues to fund political or other causes a violation of freedom of expression and freedom of association?
L: Everyone knows that unions support the viewpoint of the majority. Individual employees are free to express views that differ from the union's. Additionally, certain political causes may have economic benefit for the union in the long run. Even if there is no economic benefit, interests of workers are enhanced by meaningful participation in other areas related to their working lvies. 
C: No violation of 2(b) or 2(d); if there was, it would be justifiable under s. 1. 

Advance Cutting (668-673) 2001 SCC (Que)

F: Quebec legislation requires workers join one of five specified unions in order to get a certificate that allows participation in the construction industy.
I: Does freedom of association include freedom to NOT associate?
L: 8 judges find that 2(d) does include right of non-association. 1 finds there is no such right. Of the 8, 4 found a violation that is not justifiable, 3 found no violation, and 1 found a justifiable violation. As such, the legislation is upheld 5-4.
The Three: Unions do not compel their members to believe a particular ideology. The obligation to belong to a union is the barest of obligations, and does not enforce ideological conformity. 
The Four: International law includes right to not associate, and Charter should be read in light of those commitments. They find a violation based on the mandated requirements before being able to join one of the unions. 

Constitutional Issues – Section 2(d) & 2(b)

11:100 Freedom of Association

The 1987 Trilogy (675-686) 1987 SCC (Alta)

I: Is legislation which imposes arbitration and prohibits strikes a violation of 2(d)?
L: Freedom of association does not include a right to strike. The freedom of association belongs to individuals, not groups, and so the group cannot have more rights than the individuals. Freedom of association does NOT extend protection to all activities an association might want or need to participate in. Freedom of association does include the collective exercise of individual constitutional rights or anything that can be lawfully done by an individual (golf example, p. 679)
Additionally, labour law is a complex area that is best dealt with by the legislatures, not courts. Constitutionalizing an aspect of labour law will bring many difficult cases to a s. 1 analysis.
A: An individual cannot lawfully go on strike, so striking is not constituionally protected.
Dickson: (Dissent, but influential): Charter must be interpreted in light of international law, which generally protects the freedom to strike. Freedom to strike should be protected because its nature is collective: to influence the employer through joint action. The individual's interest is in an action that can ONLY be done collectively. 

Delisle (686-687) 1999 SCC (Fed)

I: Is exclusion of RCMP from labour relations statute violation of s. 2(d) or s. 15?
L: Freedom of association does not include right to join a particular form of statutory association. Occupation is not an analogous ground under s. 15. Even if it were, RCMP are not vulnerable.  
D: Purpose of the exclusion was to effectively prevent any unionization, which is a 2(d) violation. 

Dunmore (686-697) 2001 SCC (Ont)

F: Farm workers are excluded from labour relations statute. They are briefly included by the NDP and then excluded again.
I: Does 2(d) include right to inclusion in a statutory regime that protects unionization?
L: Some activities are collective in nature. Limiting 2(d) to activities performable by individuals renders 2(d) meaningless. Certain union activities are central to freedom of association even though they have no individual analogue.

If exclusion from a statutory regime causes or allows private, substantial interference with a 2(d) right, then the exclusion can be a violation of 2(d). The violation may stem from either the purpose or effect of the legislation.

Establishing and mainting an association of employees is clearly a 2(d) right. Effective exercise of this right requires certain collective activity: making representations to an employer. Therefore, these collective activities are guaranteed by the purpose of 2(d). 
A: Unlike Delisle, farm workers are a disadvantaged group and have no alternate system in place that would provide for some form of collectiveness. 

Not enough evidence to say purpose of legislation is to prevent agricultural workers from forming collectives. However, effect of the legislation is to make it essentially impossible for agricultural workers to achieve any meaningful collectivity. Additionally, exclusion creates a chilling effect on any non-statutory union activity.

The violation is not saved by s. 1 since the legislation applies to ALL farms, not just family farms, and denies the right to ALL aspects of unionization, not just certain parts.
C: Exclusion from the statute is unconstitutional. Full inclusion not necessary, so declaration of invalidity suspended for 18 months. 

BC Health Services (697-721) 2007 SCC (BC)

F: In order to reduce health care costs, legislation removes a number of clauses from the collective agreement, such as prohibition from contracting out, and says future agreements can never contain such a clause.
I: Does 2(d) protect collective bargaining rights?
L: Some of them. 2(d) protects the capacity of members of unions to engage, in association, in collective bargaining on fundamental workplace issues. It does not guarantee any particular outcome, but does protect a fair PROCESS of collective bargaining. Additionally, interference must be substantial in order to constitute a violation of 2(d).

Previous decisions, such as the Alta Reference, did not adequately consider the historical context of labour relations or the importance of certain activities for effective associations.

Labour history indicates that collective bargaining was probably intended to be included in 2(d) protection, since workers' organizations were traditionally repressed. Canada's ratification of international law protections for collective bargaining supports the inclusion of that protection under 2(d).
A: Workers had a right to good faith negotiation and consultation on some of these changes, since the terms affected were central to the agreements. Particularly, the fact that no negotiations could ever take place on these matters in the future is a substantial intereference and a violation of the right to a fair process of collective bargaining protected under 2(d).
Not minimally impairing since there was no compromise or consultion with the union.

Fraser 2011 SCC (Ont)

F: Follow up to Dunmore. Ontario government enacts Agricultural Employees Protection Act, which allowed farm workers to form associations, but does not require the employer to bargain with those associations. It does require the employer to allow the union to make representations and to listen to those representations. One employer refuses to respond to the union at all. Another gives the union 15 minutes, but does not bargain. No recourse was made to the tribunal created by AEPA. 
I: Does 2(d) require a statutory duty to bargain in good faith be imposed on employers?
McLachlin (+ 4): Health Services requires good faith process of making collective representations and having them considered in good faith. It does not require full implementation of the Wagner Act model. TEST: Does the law make it impossible to act collectively to achieve workplace goals?

A: AEPA requires employer to receive and acknowledge representations made by employees' association. This implies a requirement to do so in good faith. Tribunal may have fixed the situation, so challenge to the legislation was premature.

Rothstein (+ 1): Health Services was decided incorrectly because it constitutionalizes collective bargaining, which creates a group right, rather than an individual right, and protects outcomes. It is also unworkable, since right to collective bargaining cannot function without other aspects of the Wagner Act model. 

Majority says he is basing this on too broad an interpretation of Health Services, and that his reasoning would also require Dunmore to be overturned. This is not necessary. The "bright line" between freedoms and rights is not a meaningful distinction. 2(d) is not content neutral – goals of the association must be considered in order to interpret the right in a purposive way. Premature to decide that Health Sciences is unworkable in practice. 

Deschamps: Health Services protects only a right to a process of collective bargaining, not a good faith response by the employer. This case is different from Health Services because the employer here is not government and not bound by the Charter.

Majority responds that this view is too narrow an interpretation of Health Services. 

Abella: Agrees with majority with respect to the law, disagrees on the application. The right to bargain collectively cannot be reduced to a mere right to make representations. AEPA does not require the employer to engage in dialogue, exercise good faith, consult, discuss, consider, accommodate or bargain. In the 10 years since AEPA was inacted, not a single collective agreement was concluded and all parties acted as though there was no obligation to bargain. Finds no minimal impairment for similar reasons as the majority in Dunmore. 

BCTF v BC 2014 BC

F: Legislation removes collective agreement provisions regarding class size and composition. It is struck down in 2011, following the reasoning in BC Health Services. The government "negotiates" with the union, and then enacts essentially identical legislation.
I: Does the consultation with the union make the new legislation constitutionally valid?
L: Simply consulting does not transform unconstitutional provisions into constitutional ones.
A: In this case, although nominally in good faith, government asserted from the outset it would not budge on this issue.
C: Legislation invalid, and government ordered to pay $2 million in damages to the union.

CUPE v. New Brunswick 2009 NB

F: Statute excludes "casual" employees (those employed for less than 6 months) from collective bargaining. Employer ensures many workers fall into definition of casual by, for instance, requiring them to take two weeks off every 6 months. Most casual workers are women and under 25.
I: Is this exclusion a violation of 2(d)?
L: From Dunmore: Does the exclusion substantially contribute to the violation of protected freedoms?
A: Yes. Province as employer has taken advantage of the underinclusion of casual workers. Casual workers are a vulnerable group, and are entitled to be included in some form of statutory protection.
Also: The latter part of the decision required that casual employees receive the full benefit of a Wagner Act model. This was based on the Court of Appeal decision in Fraser, which has since been overturned.

Freedom of Expression

BCPSEA v. BCTF 2005 BC

F: School board forbids teachers from posting union messages on bulletin boards, distributing certain documents and from discussing class size issues during parent teacher meetings.
I: Are these actions a violation of s. 2(b)?
L: 2(b) protects expression on government property so long as the expression is compatible with the purpose of the property; OR, 2(b) protects expression where the prohibition is based on content.
A: There is no incompatibility – in fact, discussion of political issues fosters political and social decision making. The prohibition was not content neutral. Therefore, 2(b) is violated. The violation is not saved by s. 1: the expression at issue is significant. The proposed objective, controlling activities of employees and use of school property, in order to avoid wasted resources, is overbroad and the measures taken were not minimally impairing. For instance, could have asked teachers to limit time spent discussing class size issues and ensure other objectives of parent teacher meetings are met. 
D: The violation is saved by s. 1. Public schools should not be a forum for political agendas. Teachers need to create an environment of free discussion, which would not be present if teachers clearly held one viewpoint. School board cannot completely prohibit class size discussion – for example, if the parent brings it up, the teacher can discuss how it is affecting their child. 

Employment Discrimination

Meiorin Grievance (804-815) 1999 SCC (BC)

F: M is a (female) firefighter for three years. Employer comes up with fitness test, for safety reasons. Test requires firefighters to have VO2 Max of 50. M cannot meet this requirement. This level was based on studies done primarily on males. 
I: Is the test discriminatory and a violation of the Human Rights Code?
L: The conventional test that distinguishes between direct and adverse effect discrimination is articicially complex. Additionally, if a standard is presented as neutral, it is never questioned. Three stage test for determining whether an prima facie discriminatory standard is a BFOR:

1. Employer adopted the standard for a purpose rationally connected to job performance. Focus at this step is not the validity of the standard, but the validity of the purpose. 

2. Employer adopted the standard out of an honest and good faith belief that the standard was necessary to fulfil that work related purpose. This stage is subjective. 

3. The standard is reasonably necessary to accomplish the work-related purpose. Must be impossible to accommodate individual employees without undue hardship on the employer.

Some questions that may be asked at the third stage: has the employer investigated alternative approaches; could standards reflective of differences be established; is the standard properly designed to meet the employer's needs without placing an undue burden on the employees.

A: Prima facie discrimination made out because women generally have lower VO2 Max. Duty shifts to government to establish BFOR on the above test:

1. Purpose of the standard is to ensure safety and efficiency on the job.

2. Government appears to have acted in good faith – hired researches to identify non-discriminatory standards.

3. Two problems with the research that came up with the standard: primarily descriptive, & did not distinguish between male and female subjects. After M raised the problem, government did not take any steps to see if alternative standards would be OK and has not presented evidence that undue hardship would be experienced if the standard was deviated from. 

C: M reinstated and compensated for lost wages/benefits. 

13:310-320 Sexual Discrimination & Harassment (815-820)

Understanding of sexual discrimination has come a long way:

Bliss (1979): discrimination on the basis of pregnancy NOT sexual discrimination.

Brooks v Canada Safeway (1989): discrimination on the basis of pregnancy is a form of sex discrimination because only women can become pregnant. Merely because not every women will be discriminated against does not make the distinction less discriminating.

Janzen v Platy (817-818) 1989 SCC (Man)

F: Waitresses kissed and touched by male coworker.
I: Is this sexual discrimination?
L: Like Brooks, just because not every women is harassed, doesn't mean its not discrimination. "Only women could be subject to sexual harassment by a heterosexual male". 

The harassment must be linked to discrimination on the basis of sex. Harassment does not necessarily have to be sexual in nature – for example, repeated sabotage by males of female co-worker's safety equipment. One important aspect is whether management is aware of and tolerating the harassment. "Threshold" question is whether the incidents amount to a condition of work.

In some cases, workplace harassment is being legislated against on its own grounds, regardless of discrimination (under Worksafe rules, for instance). In Toronto Transit, employee grieved about harassing conduct and arbitrator found the conduct was a violation of an implied term in the collective agreement that supervisors act in a non-abusive manner.

In the 2013 Sleep Country case, no harassment was found by the tribunal because the complainant had participated in sexual banter prior to her complaint. 

13:350 Discrimination on the Basis of Disability (822-824)

Disability is a protected ground but it has some unique characteristics. Firstly, even amongst people with the same condition, the varity of experience is very wide. It is also potentially mutable: there might be recovery, stabilization, deterioration, sudden acquisition, etc. Finally, level of accommodation required will be broad and complex. Accommodation may require individually tailored response. 

Lockie Grievance (824-829) 2002 BC

F: L is a RN. She is diagnosed with bi-polar mood disorder. She has one episode on mania at work, which a co-worker notices, and she goes off work. She is treated and cleared by psychiatrist to go back to work, but employer refuses unless she can guarantee no further relapses, which is impossible.
I: Is this discrimination by reason of mental disability?
L: Meiorin.
A: Prima facie case of discrimination is clear.  Reason for not continuting to employ is inability to predict future relapses, which is inextricably linked to the disability. Is the reason a BFOR?

1. Purpose of the standard is to protect patients.

2. Employer believed that no accommodation was possible.

3. No evidence that it would be impossible to accommodate. Duties are already taking place within a team-based environment where all employees are observing their coworkers regularly. Indicators of relapse can be easily observed, reported and dealt with.

Since the third stage of the test is not passed, the employer's refusal to make any plan to monitor and respond to her condition is not a BFOR and so it is discriminatory.
C: Reinstated with conditions and accomodative measures ordered (p. 828).,

McGill University Health Centre (829-838) 2007 SCC (Quebec)

F: Brady, the employee, took leave due to nervous breakdown. She attempted return to work on a part time basis for 18 months. Collective agreement provided for 6 month rehabilitation period and 3 year disability period before employee could be dismissed for absence. After about 3.5 years, with no return to work date set in the future, she is dismissed. Union grieves the dismissal.
I: Was this discriminatory? Can a provision in the collective agreement establish the scope of the duty to accommodate?
L: Clauses in the collective agreement and not determinative, but are a significant factor since they were negotiated by parties who best know the situation at the workplace and who are adverse in interest. The accommodation considerations must still be individualized.
A: The period set out in the collective agreement was generous and, in this case, was sufficient to meet the employer's duty to accommodate.
Dissent: The dismissal was not discriminatory at all. In fact, three years protection from dismissal is a benefit that non-disabled people would not have. 

13:360 Who is Under a Duty to Accommodate

Renaud (838-844) 1992 SCC (BC)

F: Union refuses to allow an exception to the collective agreement so that a 7th day adventist would be able to work four days a week.  
L: Union also has a duty to accommodate in two contexts: where the provision in the collective agreement is discriminatory and where the union impedes the reasonable efforts of the employer to make accommodations. The BFOR analysis should be based on the effect on other employees.
A: The proposal made by the employee was the most reasonable one. Union should have at least considered whether such an arrangement was possible, and what the effect on other employees would be.

13:400 Systemic Discrimination (844-847)

Immigrants and visible minorities are systemically worse off with respect to employment and wages. SCC has said that proactive measures by government to combat this are not required and, even if they were, Human Rights legislation adequately does so. 

Hydro-Quebec 2008 SCC

F: Employee suffers from physical & mental problems. Missed about 3 out of her last 7 years of work. She was dismissed after 5 continuous months of absenteeism, under medical advice.
I: What is the standard for proving undue hardship (step 3 of Meiorin)?
L: Test is not whether it would be impossible to accommodate. The employer does not have a duty to fundamentally alter the working conditions. The employer's duty is to arrange duties to allow the employee to work, if that would not cause undue hardship. Rigid rules must be avoided. Entire context and history must be taken into consideration. 
A: Employer tried for many years to adjust working conditions. Despite this, the employee will be unable to work in the foreseeable future. At this point, the duty to accommodate has been met.

Employment Standards Law (740-773)

Instead of mitigating the unfairness of the employment relationship through collective bargaining, statutory intervention directly enacts standards to combat that unfairness. 

Reiter, "Control of Contract Power" (740-743)

Free market was initially hailed as ideal: would motivate people to work and improve the lot of everyone, in the most efficient way possible. It would also promote innovation and create freedom from religious and governmental authorities. But, total reliance on market forces has been rejected as insufficient, because labour is not a commodity. Society has values other than efficiency and measurable gains. 

12:200 Emloyment Standards Legislation (743-745)

Typically seen as a floor of rights for all workers. But, many jobs are excluded from all or part of the legislation. It is not irrelevant for unionized employees, since it provides a base point for negotiations, and may be easier to enforce than collective agreement provisions. However, desire for unionization may go down as statutory protections increase. 

Cranford, Vosko "Precarious Employment in the Canadian Labour Market" (745-748)

Precariousness takes many forms: part time, temporary, self-employment, etc. Men more likely than women to have standard (full time permanent) employment.

Full time permanent employees are more likely to be in bigger companies (where standards are better enforced), have higher hourly wages and be unionized.

12:220 Enforcement (748)

In BC, enforcement mechanisms have been scaled back and employees are required to use a "self-help kit" before making a copmlaint. Employment Standards Officers do not have to investigate complaints, and instead try to mediate with both parties. These changes have been said to ignore the vulnerability of most workers who would have complaints.

12:300 Coverage of Employment Standars Legislation

"Employee" is generally interpreted in a purposive way to protect as many as possible. Employers often try to classify employment as a contract, but where the employee has little independence, they may still be covered by the legislation. However, many groups are specifically excluded, either because they are seen to be self regulating (lawyers, doctors) or because the work is seen as not amenable to the protections of the statute (agricultural workers, domestic workers).

Renaud (749-754) 1999 BC

F: R has hired Spivey as a personal care assistant. R is quadriplegic and ventilator dependent. S is required to be on call 24 hours a day, but is only paid on the basis of a 13 hour day. Employment legislation excludes "live-in home support worker", "night attendant", "residential care worker" and "sitter".
I: Is S covered by ESA? (If so, she is entitled to a LOT of overtime)
L: S falls within the plain language definition of sitter. If intent of the legislation was only to exclude "casual sitters", who work less than 15 hours a week, they should have included that in the definition.
A: Sitters are not covered by the act so S is not entitled to overtime.

Live-in caregivers are often from poorer countires and are particularly vulnerable. (753-54).

Lian (754-762) 2001 Ont

F: L works at home making garments, for Eliz World. EW is at the bottom of a chain of subcontractors, and the garments are being made for major clothing retailers. Retailers have a true arms-length relationship with the subcontractors. 
I: Can L sue the top-level retailers for breaches of the ESA as related employers?
L: To be a related employer, the relationship must have been entered into for the purpose of defeating the legislation. 
C: No. 

12:400 Hours of Work & Overtime (762-769)

Current issues: i) full-time employees work extremely long hours while others are unemployed or work very few hours ii) many employees now demand flexible hours and leaves of absence iii) part-time workers are treated less favourably under their contracts iv) increasing pressure on employers necessitates flexible employee schedules in ways that do not accord with employee wishes.

Several key transformations have had a direct impact on the availability of workers' time to meet work demands: i) increased household participation through participation of women ii) single parent workers iii) population aging -> elder care and healthcare needs iv) fewer support networks through dispersal effect of immigration v) polarization of working hours vi) decrease of regular 9-5 Mon-Fri shifts vii) technology allows more flexible hours, which often intrudes on personal time.

Some employers complain that the complexity of time regulations puts them at constant risk of non-compliance, forces them to hire lawyers or HR advisers, wastes time, creates uncertainty, causes friction in the workplace, and makes it difficult to accommodate the flexibility demanded by employees.

Employment standards legislation in Canada take two different approaches. The market approach requires an overtime premium for excess hours work, leaving it to the employer to determine what is cost-effective. The second approach does the same but sets a maximum number of hours that can be worked, despite the possibility of shared desire of both employee and employer 

The overtime provisions apply to both hourly and salaried employees 

12:500 Low Pay & Statutory Minimum Wage (769-773)

The traditional view among economists is that increasing the minimum wage will not in itself be an effective for low pay, arguing that this will for employers to hire fewer workers or cut back on training and educational programs.

Others argue that minimum wages were never designed as a means to eliminate poverty. Rather, they are intended to i) eliminate labour standards that are so low they harm the ongoing efficiency, health and wellbeing of workers ii) prevent unrestrained competition in the labour market iii) prevent low standards from interfering with attainment of full employment and sustainable economic growth iv) prevent policies that lead to labour disputes and divide employees and employers.

Termination pay

In theory, a laid-off employee has protection under the employment contract: the employer must provide reasonable notice. However, that right may be of little practical value to most employees because it is enforceable only through civil action.

Another level of protection consist of mass termination provisions, which require the employer to give longer notice where large numbers are laid off within a defined period (they are also usually required to notify the labour ministry of plans for mass termination).


