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Introduction to Ethics and Legal Ethics

Types of Ethical Reasoning

Deontological: Reasoning from rules (religious, legal group norms, etc). This is non-consequential reasoning – follow the rule no matter what the outcome.
Teleological: Reasoning from consequences. Consider outcomes of action and weigh competing harms.
Ontological: Reasoning based on character – make decisions based on personal ideals. 

Introduction to Professional Ethics

What Are Lawyers’ Ethics and Professional Regulation? (p 7)

Legal ethics is the obligations of practising lawyers. It addresses both constraints and the types of decisions lawyers must and should make. Professional regulation considers how to determine and enforce constraints.

Sources (pp 8-11)

1. Case law and legislation: fiduciary duties, contracts, negligence, solicitor-client privilege all impose standards on lawyers. Inherit jurisdiction of the court also allows the court to comment on lawyers' obligations.

2. Rules of professional conduct: Made by the provincial law societies, but not necessarily rigorously enforced.

3. Law society disciplinary decisions: Provide insight into the rules, particularly professional misconduct and conduct unbecoming. However, they usually only address clear breaches.

4. Principles or “norms”: Whenever clear cut obligations or constraints are NOT present, lawyers must be sensitive to ethical issues arising and respond appropriately. Doing so requires the lawyer to think about their decisions and be committed to their role.

Tanovich, Learning to Act like a Lawyer

Tanovich argues that law schools should have a code of conduct similar to law society rules. Currently, many law schools refer to ethics or professionalism in their mission statements, but only a few explain what this means. A more expansive code is necessary because most law students become lawyers and are involved with “lawyering” (clinics, pro bono, internships, etc) before graduating. Students in these positions should be obliged to follow similar standards to lawyers. These duties go beyond academic misconduct and include standards of competence, confidentiality and professional obligations. Incidents both in the profession and within law schools (sexist/racist/etc law blogs, U of T marks scandal, cyber-bullings, failure to report homophobic graffiti) occur for a number of reasons, in part the lack of professional culture. A law school code of conduct could inspire and educate students to avoid these issues.

On the other hand: a code would be redundant; imposing a legal professional code on the students who do not intend to practice is overbroad; articling and PLTC are sufficient; law schools shouldn't regulate off campus activities.

The Lawyer’s Role

Traditional and new approaches

Woolley, In Defence of Zealous Advocacy (pp 18-24)

The lawyer's role is as a resolute advocate. She argues that Farrow's position is too grey and avoids the question of what the right thing is for lawyers to do. Luban's position places too much trust in an individual lawyer's concept of morality and no trust in the legal system. Secondly, it does not account for a universe in which people with moral disagreement nonetheless coexist. This position discounts law as a statement of our compromises. Proper position is to respect law in and of itself. Lawyers must be resolute advocates subject only to the constraints within the law. If a course of action is permitted but contentious, the decision on whether to pursue it must be given to the client, not taken by the lawyer, lest he usurp the client's role in resolving the disagreement. The lawyer's role is to provide a conduit for the client's goals within the legal system by ascertaining the range of possible outcomes and advising the client. 

This may result in lawyers being upset or acting against their moral code – they can avoid taking certain clients, influence the client's decisions or withdraw from representation. (Is this helpful? Might have to take certain clients for career reasons, could be impossible to influence their decisions and withdrawal is not always allowed.)

R v Neil 2002 SCC (pp 24-26)

L: “An advocate ... knows but one person in all the world, and that ... is his client”. Unless clients are assured of their lawyer's undivided loyalty, public confidence in the legal system will be undermined. A lawyer has a duty to be committed to his client's cause.

Luban, The Adversary System of Excuse (pp 36-50)

Adversarial system not very good at uncovering the truth, except perhaps when only questions of law are argued. When lawyers are instead attempting to keep evidence from being admitted, or distorting the meaning of their evidence, injustice is done. Other examples include intimidating claimants so they do not go to trial (“dirty questions list”), and SLAPP suits. Lawyers should use the same system for moral determination as non-lawyers. If professional obligation or legal rules conflict with moral obligations, the lawyer must disobey the legal/professional rule. 

Farrow, Sustainable Professionalism (pp 53-61)

Zealous advocacy undermines public trust and is no longer appealing to lawyers. Luban's suggestion of doing the morally correct thing leaves unanswered the question of what is good. Sustainable professionalism with balance the interests of client, lawyer, the profession and the public. This balance will cause lawyers and the profession to thrive.

Governance of the Profession

Self-governance and its limits

The general concept of Professional Self-Regulation (pp 67-71)

What is a profession?

· Autonomous governing body regulating the members' conduct.

· Members have mastery over a specialized field of knowledge.

· Admission to the profession requires demonstration of such mastsery.

· Members have, foremost, responsibilities to their clients/patients.

· Members provide important services to fulfil vital needs within society

· Members have heightened social prestige.

Professions can be seen as arising out of self-interest and a desire for increased social status, unfair market controls, or part of society that allows for internal competition and freedom from external controls. 

The practice of lawyer self-regulation (pp 71-73)

Self regulation is done in the public interest, to ensure that legal services are only provided by those qualified to do so. Self-regulation is required because only members of the profession have sufficient expertise to assess each other and to ensure the profession remains independent from the state.

The Legal Profession Act creates the Law Society of BC and gives it power to set credentials for membership, discipline members and make rules of conduct. These tasks are carried out by elected lawyers and appointed lay people, known as benchers. There are both specific and genera rules, which extends to conduct outside the practice of law. Enforcement is driven by a complaints process which tend to focus on a limited subset of the rules. This may be problematic due to under-reporting, especially amongst lawyers.

Discipline Proceedings (pp 102-108)

1. Complaints/Investigation – complaints can come from clients, judiciary, other lawyers, members of the public or as a result of random audits. The complaint is reviewed and assessed by the administrative staff of the law society to determine whether they fall within the purview of the law society. Often, these are to do with general unhappiness from clients that does not amount to misconduct. Then the lawyer is informed and asked to provide documentation/explanation. 80% of complaints are closed at this stage. Otherwise, they are sent to a hearing

2. Hearing – quasi-judicial, public process that is sui generis between criminal and civil.

3. Penalty – If misconduct is found by the hearing, available sanctions range from reprimands or fines to suspensions, practise conditions or disbarment. All factors are considered in determining the sanction.

The results of a hearing can be appealed within the law society and then to the courts.

Devlin and Heffernan, The end(s) of Self-Regulation(?) (pp 726-736)

Instead of self-regulation, could create an independent, government appointed, regulatory body. Law society still creates rules and governs admission, but new body handles complaints/discipline. As well, an ombudsperson could be created who would handle complaints. 

In favour of self-regulation: Independence of the bar/judiciary; democracy; public confidence in the independence of the legal profession; tradition; expertise; efficiency; higher standards.
Against self-regulation: Conflict of interest; market control; independence != self-regulation; democracy != self-regulation; protectionist; reactivist.

Turriff, Self-Governance as a Necessary Condition of Constitutionally Mandated Lawyer Independence in British Columbia

Turriff argues that if government is allowed to regulate lawyers' conduct, a lawyer who is challenging government action on behalf of a lawyer will have a divided interest. The market interest is not the same as the public interest; what is best for consumers is not the same as what is in the public interest. 

The Contemporary Legal Profession

Composition and Challenges

Backhouse, Gender and Race in the Construction of Legal Professionalism 

“Professionalism” has been used is exercise power and exclusion. Initial “gentlemanly” requirements were fluency in Latin and classical works – such education was reserved for rich white boys. Jews, Blacks and women had a difficult time entering the profession: Laskin in the 1930s-60s; Davis in the 1880s and Martin shortly thereafter. Davis and Martin were both denied admission and petitioned the legislature to be allowed entry to the profession. Although eventually allowed, the barriers were significant in both cases – throughout school, securing and performing in articles and obtaining employment. Aboriginal people also faced significant bars – Paull was denied due to a lack of training in Latin – and becoming a lawyer (or other professional) would remove Indian status (until 1951).

Female or Black judges also faced significant critiques and were accused of using their positions to advance personal goals. The censure they experienced was far beyond what any white male judges have been subjected to. Female law professors also report a “chilly climate” through the 1990s: abusive attacks by students and colleagues, rumour campaigns, etc.

Beyond the consequences to the individuals attempting to enter the profession, this discrimination has wider effect. Communities are underrepresented, particularly Aboriginal communities, and judgements have been rendered on the basis of white male privilege. 

Concepts such as “collegiality”, “professionalism” and “civility” are too laden with historical baggage and should be avoided in favour of anti-racism, gender equality, tolerance, social justice, respect for Aboriginality, etc. 

Articling shortage/Shortage of rural lawyers

About the Profession, Law Society of British Columbia

2/3 of practising lawyers are men. There are more non-practising women than men. Women leaving the practice of law cited dissatisfaction with the system. Most lawyers (57%) in GVRD. 60% of work is barristers. In 2005, median salary for lawyers was 78,000. Median large firm 1st year associate at about 72,000. Many lawyers (25%) practise as sole practitioners. 0.4% of firms employ  over 50 lawyers. There is a shortage of lawyers in small communities – in some communities the average age of practising lawyers is 70.

Women in the legal profession & sexual harassment

Nova Scotia Barristers’ Society, It will be Our Little Secret

“Laughing it off” is often the easiest/safest move when faced with sexist comments or situations. Legal community must defend and support others who are being harassed or mocked. Women are expected to be masculine, nice, not too nice, etc. Blatant sexism still exists within the profession. 

Canadian Bar Association, How to Retain Top Female Talent

Women are often the better candidates coming out of law school, but leave due to firm culture, “tyranny of the billable hour”, lack of balance, lack of mentors/networking and outright harassment. Firms should first obtain solid numbers to determine what is going on, institute internal grievance procedure, flexibly schedule work, provide support for workloads and scheduling, etc. Cost of associate attrition is high – finding and training an associate costs $100,000 and social costs are significant also. Cheaper to provide flexible hours and address concerns appropriately.

Addiction

Benton, High-functioning Alcoholics: Lawyers are not Above the “Bar”

High-functioning alcoholics can maintain personal and professional life while drinking alcoholically. Many lawyers are HFAs. HFAs often do not recognize their alcoholism as a problem, justify drinking as a reward or to reduce stress, drink with colleagues, etc. Lawyers must recognize the problem and realize they are risking their families and clients. Less stigma will allow for lawyers to get help from LAP, therapy, etc.

Lawyers Assistance Program BC, Some tips on Warning Signs of Addiction

Look for signs in friends and colleagues: attendance or performance issues, behavioural problems and high risk situations. Call LAP!

Character 

Conduct unbecoming

National Suitability to Practice Standard, Consultation Paper

Suggestion “suitability to practise” standard to replace “good character” requirements. Would assess four areas: respect for the rule of law and the administration of justice, honesty, governability, and financial responsibility. 

Mohan (Re) 2012 LSBC

F: M had cheated on a first year math exam, receiving a one year suspension, plagiarizing an essay as a law student, receiving an 18 month suspension, failing to report the math exam and allegedly plagiarizing an honours thesis.
I: Is M fit to be admitted to the practise of law?
C: Given the 7 years since his last misconduct and his work in the intervening years, he is now fit. Dissent finds that M's explanation of the honours thesis incident is unbelievable and evidence of continuing unfitness.

Re: Applicant 5 2013 LSBC (appeal from Mohan)

C: Panel in Mohan erred in failing to make a finding of credibility with respect to the honours thesis. Since it failed to do so, it is not entitled to deference. Dissent decision adopted.

This has since been overturned with the BCCA finding that the original panel had made an implicit finding which was entitled to deference.

Mental health

Current medical fitness question: Based on your personal history, current circumstances or any professional opinion, do you have any existing condition that is reasonably likely to impair your ability to function as an articled student.

Gichuru v Law Society of British Columbia 2009 BCHRT

F: LSBC asks articling applicants: “Have you ever been treated for schizophrenia ... manic depressive illness?” G reports history of depression but no current treatment or medication.
I: Is the question discriminatory (both systemic and individual)?
L: Systemic discrimination means that practices, attitudes, policies or procedures impact disproportionately on protected groups. To establish discrimination on the basis of disability requires showing a prima facie case of discrimination: the individual has or was perceived to have a disability; he or she received adverse treatment; and the disability was a factor in the adverse treatment. Then, the respondent can establish a defence. 
A: Old question was “have you ever received treatment or counselling from a ... mental health professional?” Lawyers recognized this is overbroad and disadvantages people who seek treatment over those who do not and assumes that seeing a therapist is relevant to the ability to practice law. Suggested standards were no question at all or only asking about involuntary treatment. Instead, new question (above) was developed.
C: Question is not reasonably necessary to fulfil the stated purpose of ensuring lawyers are fit to practice. The question and the process related to it systemically discriminates against those with mental disabilities. Individual discrimination was also found. 

Lawyers of Sound Mind, NY Times

Mental health issues should be private and bear no relation to the ability to practice law. These questions are stigmatizing and compromise the profession, which benefits from diversity.

Lawyers and Clients

Advertising

Law Society of British Columbia v Jabour (pp 2-6)

F: J advertises his law firm in the paper, listing certain fees, and puts a neon sign over his office.
I: Can the Law Society regulate this conduct?
C: Law Society has broad powers to regulate almost all types of conduct, including advertising.

Law Society of Saskatchewan v Merchant (pp 127-138)

F: M sends letters to residential school survivors, attempting to solicit class action plaintiffs. The letters say: “compensation will be significant and you have nothing to lose”; “compensation for sexual assault could be $50,000 - $150,000”; “if you are prepared to receive the money, write out what happened in the school and send back the 'authorization'” - the authorization was a complex retainer agreement; and asked for referrals while promising to keep the referee's name confidential.
I: Is this misconduct?
C: Letters were “reasonably capable of misleading the intended recipients” since it assumes there will be a valid cause of action; it minimizes the complexity of litigation and leaves the impression that payment will happen very soon; it is not consistent with the terms of the retainer agreement (p. 134), which could cause the client to suffer economic loss.

The marketing activity was undignified and in bad taste because it assumes the recipients are survivors of residential schools and disregards the potential impact that receiving such a letter may have, amongst other concerns (p. 138). 

Discussion of Stewart v Canadian Broadcasting Corp (pp 139-140)

F: Greenspan was counsel for S. 10 years later he hosts and narrates a TV program about the trial. S upset with the increased public interest in the case.
I: What are lawyers' duties in the media?
L: When public media attention is directed at a current or former case, lawyers cannot engage in behaviour that is motivated by self-promotion of self-aggrandizement.
C: His presence was motivated by wanting to publicize himself and his services as counsel.

BC Code Chapter 4 – Marketing of Legal Services

Marketing activities must not be false, inaccurate, unverifiable, reasonably capable of misleading the recipient or contrary to the best interests of the public. Cannot advertise being the former firm of a current judge. Can advertise preferred areas of practice, but not being a “specialist”. 

Triggering the Relationship

Triggering the Lawyer-Client Relationship (pp 149-151)

A “client” is a person for whom the lawyer has agreed to provide legal services or a person who consults a lawyer and reasonably concludes the the lawyer has agreed to render legal services. A lawyer-client relationship arises as soon as the client has dealings with the lawyer's office in order to obtain legal advice (Descôteaux v Mierzwinski “First Dealings” doctrine).

Unpopular Causes

Choice of Client (pp 141-144)

Hutchinson: client selection is the most important choice a lawyer can make.
Lawyers cannot take clients if there is a conflict of interest, if the lawyer is incompetent in the matter, if the client still has a retainer with another lawyer, if the lawyer might be a witness or if there is an illegal purpose Beyond these basics, there is disagreement over whether lawyers should be allowed to refuse a client on a moral basis. Moral non-accountability proposes that lawyers are neutral agents who must represent the client without consideration of the morality of the client – this is necessary to promote fair administration of justice. Briton’s “cab rank” rule institutionalizes this policy. Taking it personally means that lawyers must recognize the morals of their clients and take responsibility for their choice of clients. Proulx and Layton suggest a lawyer refuse a client if their personal distaste is so strong it would prevent effective representation or based on a number of other factors (p 142). In all cases, if a client is refused the lawyer must provide free assistance in finding effective representation for the client. Model code is similar to this scheme (p 143). 

Terminating the relationship

Termination of the Lawyer-Client Relationship (p 189-191)

Lawyers often remain on retainer after completing business for a client in order to maintain the relationship. This can lead to a conflict of interest if the lawyer is later retained by a client whose interests are opposed to the original client's. Model code requires lawyers to withdraw if they are in over their heads, or if the client persistently instructs the lawyer to act contrary to professional ethics. A lawyer may withdraw if there is a serious loss of confidence between the lawyer and client – eg client is persistently uncooperative and fails to follow instructions – or if the client fails to pay fees. However, withdrawal will not be allowed if it would result in serious prejudice to the client.

R v Cunningham (pp 194- 199)

F: C is a legal aid employee, who was retained as defence counsel for Morgan. M later failed to update his information and was cut off from legal aid.
I: Can C withdraw since M is no longer able to pay?
L: Court can refuse to allow withdrawal only if timing is an issue. If counsel claims the withdrawal is for ethical reasons, the court must accept this and allow withdrawal. If the reason if for non-payment of fees, the court can refuse the request after considering all the factors (p. 198) to determine whether there would be serious harm to the administration of justice – more than administrative inconvenience.  

Conclusion (p 205)

As far as possible, clients should receive effective representation without delay or costs due to termination. Lawyers may be ethically obliged to withdraw in certain situations. Withdrawal must be for good cause, with appropriate notice to the client and a minimum of prejudice. 

BC Code Chapter 3.7 – Withdrawal from representation

Only with good cause and on reasonable notice. May withdraw if there is a “serious loss of confidence”. May withdraw for non-payment of fees, but only if there is time to find a new lawyer. Court may refuse withdrawal only for criminal matters where the issue is nonpayment of fees. Court cannot question motive if “loss of confidence” is quoted. 

Dimensions of competence

BC Code Chapter 3.1 – Competence

Ethics in Negotiation and Advising

Advising illegal conduct

A lawyer must not engage in any activity that assists or encourages crime, dishonesty or fraud. 

Law Society of Upper Canada v Sussman (pp 412-414)

F: S representing the wife in a family law matter. An interim access order is made and he advises her to ignore the order until he can vary it. He fails to apply to vary the order.
L: Can only advise disobedience with a court order if there is an honest and reasonable fear of imminent risk to the child, and an immediate application is made to the court to vary the order. If that application is denied, then cannot further disobey with the order. Otherwise, the efficacy and reputation of the court system is harmed.

Luban, “Tales of Terror: Lessons for Lawyers from the ‘War on Terrorism’” (pp 418-420)

F: US wants to interrogate detainees after 9/11. Government asks legal counsel in the Justice Department what methods are acceptable. They advise that interrogation is not torture unless the method creates a risk of organ failure.
L: Memos distorted the law and presented the conclusions as mainstream. This is OK in litigation, because there is an adversary to balance any overreaching. But, when acting as counsellor, the lawyer must provide independent and candid advice that would be the same no matter what your client wanted. If the lawyer's true view of the law is different from the mainstream view, that must be disclosed as well. (Eg I think the law is X, but most people currently see it as Y).

Regulation of negotiations

Law Society of Newfoundland and Labrador v Regular (pp 424-426)

F: R advises lawyer for minority shareholder that company is not being sold. The next day, minority shareholder removed as a director and shortly thereafter about 50% of the assets were sold. His explanation that he did not consider 50% of the assets to mean that the company was being sold was not accepted.
L: Lawyer cannot deliberately mislead the opposing side to benefit their client.
C: R guilty of midconduct. 

Law Society of Alberta Code of Conduct 6.02(2) (p 427)

A lawyer may not lie to or mislead another lawyer. If confidentiality is an issue, lawyer can decline to answer. Lawyer must immediately correct any misapprehensions they or their clients have caused. Note, the model code, which has been adopted by Alberta, does not contain this provision. 

Pitel, Lawyer or Liar?

Why do lawyers lie? Part of zealous advocacy, have to because the other side will lie. Lawyers might mean a statement (“my client is innocent”) to be an opinion, but it is taken as a statement of fact. In negotiations, lawyers may often lie in order to obtain the best bargain – if their clients can, why/how should we regulate lawyers acting on their behalf. Non-disclosure may also create the impression that lawyers lie.
Law Society Rules provide some guidance against lying, but only in certain contexts. Pitel suggests that rules should be stronger and clearer. Public statements must be carefully phrased as opinions or restatements of the client's position. In negotiations, lawyers must be honest and, in particular, should not lie about monetary limits of the client. Non-disclosure has its own public goals and should be maintained even if it calls into question the honesty of lawyers.

Duty of Loyalty

Conflicts of Interest

BC Code Chapter 3.4 – Conflicts

Cannot act if there is a conflict of interest, unless there is consent and no chance of adverse impact (but never opposing sides in a dispute) or under a joint retainer. When doing business with a client, they should get independent legal advice.

CNR v McKercher (p S-195)

F: CN has currently retained McK to represent it in three ongoing matters. McK agrees to act against CN in a class action unrelated to the ongoing retainers. McK quickly terminates retainers with CN.
I: Did McK breach duty of loyalty to CN by placing itself in a conflict of interest, improperly terminating existing retainers and potentially misusing confidential information?
L: Duty of loyalty includes duty to avoid conflicting interests, duty of commitment to the client's cause and a duty of candour. Conflict of interest includes misuse of confidential information and an inability to provide effective representation.
Confidential information: 1 – Did the lawyer receive confidential information attributable to a solicitor-client relationship relevant to the matter at hand? 2 – is there a risk it will be used to the prejudice of that client? If the new matter is “sufficiently related” to any former matters, there is a presumption that both steps are met.
Effective Representation: Bright line rule: A lawyer may not represent one client whose interests are directly adverse to the immediate interests of another current client – even if the matters are unrelated – unless both clients provide full informed consent. Only applies where there are directly adverse legal interests. Bright line rule can not be raised by a party seeking to abuse it – eg, by retaining every firm in town. If a party is a “professional litigant” (governments, chartered banks), it cannot reasonably expect the bright line rile to apply to it. If bright line rule does not apply, determine whether there is a substantial risk that representation would be materially and adversly affected.
Duty of Candour: Lawyer must advise an existing client of potential of acting against them, even if the situation falls outside the bright line rule. Since confidentiality applies to the new client, new client must agree to allow this – if they do not, then the lawyer cannot represent them.
A: Facts fall within the bright line rule – McK was CN's “go-to” firm and the immediate legal interests were directly adverse. McK breached the duty to avoid conflicting interests by agreeing to represent the class action without CN's informed consent.

Sexual Relationships with Clients

Law Society of Upper Canada v Hunter (pp 347-353)

F: H is a senior lawyer who, amongst other things, is president of the FLSC. H represents XY in a long family matter. H and XY begin a consensual sexual relationship. They split up after 2.5 years, and H asks XY to sign a document saying he had informed her, at the start of the relationship, of the potential for conflict, despite not actually doing so. He phoned, emailed and showed up at her house to try get her to sign. H then informed his law firm and admitted everything to the LS.
L: Sexual relationship can create potential for conflict of interest since lawyer may be unable to provide objective, disinterested professional advice. Lawyer should, at the outset of the relationship, inform the client of this potential and, if appropriate, suggest the client obtain independent advice.
A: H breached the rule and pressuring her to sign a document for his protection exacerbated the seriousness. Mitigating factors include his cooperation, self-reporting and remorse. No evidence that legal work was actually harmed. 
C: 2 month suspension and $2,500 fine. 

The Duty of Confidentiality

The duty and its Exceptions

BC Code Chapter 3.3 - Confidentiality

Subject only to consent, requirement by court or law society, and public harm exception. 

Smith v Jones (pp 216-224)

F: J charged with aggravated sexual assault of a prostitute. His lawyer refers him to a psychiatrist, S, and told him the consultation would be covered by solicitor-client privilege. J tells S he had planned to continue committing rapes and murders. S reports that J would likely commit future offences. He learns that the judge will not be told of this report.
I: Can S disclose the statements made by J and his opinion on them?
L: Privilege is of utmost importance to ensure that clients provide all relevant information to their lawyers so that lawyers can provide accurate advice, all of which is integral to the functioning of the legal system. Privilege may be set aside when the safety of the public is at risk. To determine whether public safety can override privilege, consider:

1. Is there a clear risk to an identifiable person or group of persons. (p 220)

2. Is the risk of serious bodily harm or death. (p. 221)

3. Is the danger imminent. (p 221)

The weight of each factor will depend on all the circumstances, but in general there must be positive answers to all three questions. The extent of disclosure should be limited as much as possible to ensure only the parts relevant to the risk are disclosed.
A: The risk is both clear and serious. There are some indications of imminence which, when combined with the other two factors, is sufficient to indicate that privilege must be set aside.
D: Balance must be in favour of privilege. The report itself should not be disclosed, but S may give his opinion and diagnosis of the danger.

R v Cunningham (pp 256-259)

F: See p 13. 
I: What role does privilege play when counsel is asked to give reasons for withdrawal?
L: The simple fact of a failure to pay fees is not privileged information, unless the client's ability to pay is related to the merits of the case or may otherwise cause prejudice (p 258). If “ethical reasons” are cited, this must be taken at face value in case any discussion results in breaking privilege.

Confidentiality vs privilege 

Federation of Law Society of Canada v Canada (AG) (2013 BCCA)

F: Anti-money laundering statute would apply to lawyers.
I: How does this match with privilege?
L: Solicitor-client privilege and independence of the bar are principles of fundamental justice. Any violation of s. 7 must be in accordance with this principles.
A: The statute provides sufficient safeguards against infringing on privilege. However, the recording requirements allow for searches of lawyer's offices and computer systems, effectively making the lawyers help government agents to find any information they “may reasonably require”. This turns lawyers into agents of the state, breaching the principle of independence of the bar.
C: Legislation severed and struck down as it applies to members of the legal profession. 

Week 10: Advocacy and Civility

Ethical advocacy in pre-trial and trial

Ethics at trial (pp 373-377)

Must balance duty to a client with the duty to the court and the administration of justice. Lawyer must represent client within the limits of the law and while treating the tribunal with candour, fairness, courtesy, and respect. Many aspects of witness preparation are ethical and expected, but lawyers cannot coach a witness into giving false or misleading evidence. Sweezey: A lawyer who wilfully counsels evasive evidence “breaches his solemn duty as an officer of the court”. 

R v Lyttle (pp 377-380)

L: Cross examination is a right under ss. 7 and 11(d) of the Charter. But, counsel cannot resort to harassment, misrepresentation, irrelevant matters or anything where prejudice outweighs probative value during cross-examination. Trial judges can relax the rules or uphold them vigorously in order to ensure justice is done. Questions without evidentiary foundation can be posed as long as there is a good faith basis for the question. “Good faith” is a function of the information available to the cross-examiner, their belief in its likely accuracy and the purpose for which it is used. Cannot suggest to the witness anything which is known to be untrue. Cannot take shots in dark to undermine credibility. 

R v R(AJ) (pp 380-382)

L: Cross-examination can be vigorous and exhaustive. An isolated transgression might not play a large factor, but repeated errors by the examiner can become abusive and result in prejudice or destroy the repute of the administration of justice. 
A: Cross was sarcastic and editorialized her questions (eg see p 381-82) and stated her personal opinion (“you are lying”). Considered in the context of the whole trial, this prejudiced the accused and undermined any appearance of a fair trial.

General Motors Acceptance Corp of Canada v Isaac Estate (pp 384-388)

F: There was an appeal case, Sherwood, that directly bore on the matter, to the detriment of the plaintiff. Neither counsel brought it to the attention of the court. When the Master mentioned the case at the end of trial, plaintiff's counsel admitted to knowing of the case – he was counsel on it!
L: Counsel must bring all relevant cases to the attention of the court. If counsel feel the case is distinguishable they can argue as such, but this does not allow them to fail to mention the case. Duty to assist the court may override the duty to the client. Ignorance is no excuse.

Civility in advocacy

A lack of civility affects the administration of justice, public perception of the legal profession:

· Lawyers under person attack defend their own conduct and the client's interests suffer.

· Judges become preoccupied with managing person conflicts

· Lawyers fight over everything, driving up time and cost of trial.

· Lawyers attacking each other undermines the legitimacy of the system.

Woolley, Does Civility Matter? (pp 391-398)

Civility is used to refer both to good manners and to other, substantive obligations such as assisting the court by accurately drafting orders and not submitted perjured evidence. To the extent that civility refers to good manners, that should not be regulated because it may harm the ability of lawyers to be critical (in a good way) of one another or to advocate for their client. Determining whether a statement or course of conduct is “civil” is too subjective, and the standard provides no guidance for lawyers. When civility is being used to refer to other ethical rules, then those rules should be stated explicitly instead since otherwise the emphasis on civility obscures what has actually occurred. Incivility deserves sanction not because it is rude, but because it impacts the functioning of the justice system, is contrary to the interests of the client or whatever the specific circumstance gives rise to. 

Amy Salyzyn, “John Rambo v Aticus Finch”

What assumptions and concepts about lawyers and professionalism are present in discussions of civility? Dominant narrative places R and F in conflict – R embodies all the ills of the profession, while F is the ideal. This imports the ideal of privileged white males into civility, rendering women and others invisible, romanticizing past discriminatory concepts and reflecting anxiety about changes to traditional exclusionary claims and authorities.
“The Rambo problem” is described as a win-at-all-costs attitude that causes an improperly aggressive approach to lawyering. “The Atticus solution” invokes the model gentleman, embodying civility, self-possession and dignity. The idea of a professional gentleman has class and gender underpinnings.
Discussing the “Rambo” problem, referring to the hyper-competitive corporate culture which has a pronounced negative impact on women lawyers, might improve gender equality. The trouble is that the “solution” is another male figure. See also p. 8. This places limits on acceptable lawyering and marginalizes those who do not conform for gender/race/class/etc reasons. Masculinity becomes desexed into the norm, and as non-conformists enter the profession, they threaten this supposed neutrality. This is responded to with hostility that fosters exclusion. Rather than assuming prototypes, the discussion needs to consider individual differences and their impact.

R v Felderhof

F: Counsel for F, Groia, made serious allegations about opposing counsel, including prosecutorial misconduct, and was generally sarcastic and belittling.
I: Does G's conduct, unrestrained by the trial judge, prevent a fair trial?
L: Civility is part of the professional duty to the court, the administration of justice and clients. Zealous advocacy is still OK (and required). For misconduct to rise to the level of preventing a fair trial, there must be conspicuous evidence of bad faith or an act so wrong that it violates the conscience of the community, such that it would be genuinely unfair and indecent to proceed. A case like this will be very rare.
C: Conduct was not sufficiently bad to prevent a fair trial.

Ethics in Criminal Law Practice

Introduction (pp 435-436)

Crown must act as a minister of justice, whereas defence can be purely adversarial.  But, Crown can be adversarial, as long as the evidence supports such a conclusion and defence must still act responsibly within their role as officers of the court. Both sides have dual roles.

Ethical Duties of officers of the court (pp 456-459)

Both Crown and defence must seek “justice” and “truth”. Rondel v Worsley: counsel must not mislead the court, must not cast aspersions on the other party or witnesses for which there is no evidentiary basis, must not withhold authorities. Advocate has a duty to ensure the administration of justice is not distorted or thwarted by dishonest or disreputable practices. This includes avoiding frivolous arguments. It can be difficult to distinguish between “creative” and frivolous arguments.

The role of the Crown

Ethical Duties of Crown Counsel (pp 436-437)

Duties include advocating for conviction where warranted and being fair and objective towards the accused. This balance requires independence so that discretion is not influenced by political or social pressure. In BC, this is achieved by requiring any ministerial direction to be published in the Gazette so that there is transparency. Convictions must be based on facts, not emotions. Prosecution's goal should be to assist the court in eliciting truth while respecting the legitimate rights of the accused. 

Overzealous advocacy by crown counsel (pp 451-454)

Boucher: In jury address, Crown cannot use inflammatory language to express personal opinion or leave the jury with the impression that the Crown's investigation should cause them to find the accused guilty. The address in question did both of these things by saying “I have no sympathy for a man like this” and that Crown did lots of investigation and wouldn't be bringing the case if they were not convinced he was guilty.

Challenges for defence counsel

Ethical duties of defence counsel (pp 460-464)

Rondel (Model Code 4.01(1)): defence counsel must represent the client resolutely and fearlessly raise every issue and ask every question, no matter how distasteful. 
Defending the guilty client and not misleading the court: Defence counsel should not form a personal opinion of their client's guilty or innocence, lest they put less effort into defending clients they think are guilty. A lawyer may use any evidence or defence, including technicalities, as long as they are not fraudulent. However, if counsel does become convinced that their client is guilty (due to a confession), they must still defend on the basis of admissibility or sufficiency of evidence, but cannot suggest that another person committed the crime (for example). 

Elaine Craig, Ethical Obligations of Defence Counsel in Sexual Assault Cases (R v A(A))

F: Defence counsel ask 17 year old complainant: why didn't you run away, why didn't you call for help, why didn't you physically resist, why didn't you tell police immediately, etc.

Law reforms to the law of sexual assault should ethically require defence counsel to refrain from triggering social assumptions rejected by these reforms. These assumptions include: a non-virgin is more likely to have sex and lie about it; women who were raped will report immediately and if they don't they are lying; women who do not want sex will physically resist and attempt escape.

Despite reforms, these assumptions are frequently used. Why? They expect triers of fact will make impermissible inferences based on these assumptions despite law reforms.

Does the obligation to avoid such strategies conflict with the duty to use every argument (Rondel, ibid)? Some authors suggest zealous advocacy takes precedence and use prejudice to the advantage of the client if possible. Others say there is more than duty to client – ethical obligations to advance justice and honour individual integrity can and must be done. Refraining from such strategies does not infringe on the defendant's constitutional rights and is necessary to maintain one's ethical obligations. 

Receiving Physical Evidence

Taking Custody and Control of Real Evidence (pp 469-474)

In general, defence has no duty to disclose (except for alibis, psychiatric defences or expert opinions), so physical evidence does not have to be given to the Crown/police. But, lawyer is not permitted to hide incriminating evidence (Model Rule 4.01(2)(e): cannot influence the course of justice by assisting illegal conduct.). Hiding or disposing of evidence can constitute a criminal offence. However, existing rules do not provide guidance once evidence is placed before a lawyer.

The only law society with a rule dealing with this issue was Alberta (which has since adopted the Model Code, which provides no guidance): A lawyer must not counsel or participate in the destruction or concealment of property having potential evidentiary value. Commentary advises that if evidence is given to a lawyer, it must be turned in to the authorities, through a third party if necessary to protect confidentiality. 

R v Murray (pp 31-35, 260-268)

F: M told by client to collect videotapes stashed away in the client's house. The tapes show the sexual assaults the client is accused of. Client's wife pled to a lesser charge in exchange for her testimony. Had the Crown known of the tapes, they would not have accepted her plea.
L: Retrieving physical evidence on behalf of a client is a BAD THING. Physical evidence is not covered by solicitor-client privilege.

BC Code Chapter 3.5 – Preservation of clients’ property

Must care for clients' property as though it were your own. Keep records, etc. 

Plea Bargaining

Model Code 4.01(7) & (8): Defence counsel cannot advise a client to plea due to time pressures or without knowing the facts of the case. They must advise the client of the possible outcomes of the case, including prospect of acquittal and possible consequences of a plea. The client must enter the plea voluntarily – the lawyer cannot decide for him. The client must admit to the underlying elements of the offence – cannot make a “plea of convenience” in order to avoid more serious penalties or the inconvenience of trial if the client maintains innocence.

Week 12: Ethics for Corporate/Government Counsel

The client as employer

Introduction (pp 485-487)

Should lawyers be responsible for protecting the public against malfeasance by their corporate employer, or do they remain zealous advocates for they clients? Should lawyers report on their clients to regulators? What if doing so is necessary to prevent harm to the public? 

Milton Regan, Jr., “Professional Responsibility and the Corporate Lawyer” (pp 488-492)

The “client” in an in house setting is the corporation itself, not any one executive or decision maker.  This difficulty is compounded in situations where an official may not be acting in the best interests of the corporation. Usually lawyers should defer to business judgement of others, but if the proposed act is illegal and would cause harm to the corporation, then there is a duty to do something about it. However, a lawyer could avoid such knowledge since it will be fragmented across many different people and departments. Negotiations are less regulated than court proceedings. Since the client is also the employer, lawyers are often more closely connected the business goals and may play a part in planning strategies to prevent legal issues from arriving. For multinational corporations, a lawyer may be involved with many jurisdictions that have differing ethical rules for lawyers – which apply? 

Paul Paton, “Corporate Counsel as Corporate Conscience” (pp 492-494)

Remaining ethical in an in-house setting can be extra challenging since the ultimate recourse, withdrawing from representation, probably means losing your job. Response to Enron raised public concern that lawyers must be more regulated to restore corporate integrity. Canadian lawyers have disagreed with this approach, but public faith in self regulation may be failing.

The Canadian Response: Law Society Rules (pp 510-513), BC Code 3.2-3 & 3.2-8

Must act in best interests of the client, who is the corporation, no matter who gives instructions. If instructions involve dishonesty or fraud, must complain up the chain of command and potentially withdraw from acting. 

Wilder v Ontario (Securities Commission) (pp 514-518)

F: W a partner with Cassels Brock and is representing YBM. W writes to the OSC on behalf of YBM. OSC alleges that letter contained misleading or untrue statements of fact.
I: Can OSC reprimand Wilder?
L: OSC has jurisdiction to reprimand a lawyer. Doing so does not interfere with law societies' role of regulation the professional conduct of a lawyer. OSC is not disciplining a lawyer, per se, just an individual who happens to be a lawyer. OSC must respect solicitor-client privilege on a case-by-case basis, particularly where the lawyer's defence might require revealing privileged information. If OSC is also proceeding against the client, they may have to forgo proceeding against the lawyer.

Special obligations for government lawyers (non-examinable)

Introduction (pp 527-528)

Special Obligations (pp 528-529)

Everingham v Ontario (pp 529-535)

Dodek, “Lawyering at the Intersection of Public Law and Legal Ethics” (pp 536-541)

Wilson, “Professionalism and the Public Interest” (pp 541-544)

Week 13: Access to Justice

Lawyer's Duties

To serve the cause of justice. Lawyers are encouraged to provide pro bono services and to improve the administration of justice.

See Rules 2.1, 2.2-2, 5.6, which provide that a lawyer must serve the cause of justice, be fair before a tribunal and encourage respect for and try to improve the administration of justice.

Professor Trevor Farrow, “Roadmap for Change”

McLachlin: Cost, delays, long trials, complex procedures and other barriers make it impossible for many Canadians to exercise their legal rights.
Current gaps: legal problems, particularly for the poor and vulnerable, are common and tend to multiply, with social and economic costs. Legal aid is not available for most people or problems, despite the cost of legal services increasing. Self represented litigants are on the rise and tend to receive poor outcomes, perceiving the legal system as “open to abuse by those with more money”.

Melina Buckley, CBA, “Reaching Equal Justice”

Justice system perceived as unfair, arbitrary, difficult to navigate and inaccessible. There is low public awareness of legal aid, but overwhelming support for increased funding.

McLachlin, Judging: The Challenges of Diversity

Judges must realize there is more than a legal problem, they must “appreciate the lived reality of the men, women and children who will be affected by their decisions”. Appointing judges based on “merit” must become more expansive – judges look for those like themselves, ignoring women and minorities who have excelled in non-mainstream legal work.

Leonard T Doust, Foundation for Change: Report of the Public Commission on Legal Aid in British Columbia

Due to legal aid cuts, the system is failing to meet the most basic needs of the public. The most disadvantaged members of the community are being failed. Legal information is not an adequate substitute for advice and representation. Timing of accessing legal aid is critical. Timely legal aid can often reduce costs on healthcare, criminal and social assistance programs. In particular, individuals who are involuntarily committed, refugees, and involved in family (especially women) and poverty law matters are disproportionately affected by the lack of legal aid.
Nine key recommendations:

1. Recognize legal aid as an essential public service.

2. Definition of core services and priorities should consider the fundamental interests of the most disadvantaged clients.

3. Financial eligibility criteria should be modified. Legal aid should be available to the “wroking poor” on a sliding scale system. Free legal information should be available for all.

4. Regional legal aid centres and mobile outreach are required.

5. Expand public engagement and political dialogue.

6. Increase long-term, stable funding.

7. Legal aid system must be more proactive, dynamic and strategic.

8. Greater collaboration between public and private service providers

9. Provide more support to legal aid providers.


