	Conditions Precedent
	Wiebe v. Bobsien BCSC 1985, BCCA 1986
	· Agreement to buy real estate subject to a condition precedent that P make “best efforts” to sell his own house before buying D’s

· K formed – objective condition to take all reasonable efforts to sell his own house.  If not, P would’ve breached. ( K was binding on D, not just an offer.  Therefore, D breached
	· Subjective condition precedent (based on personal taste or fancy = no binding K.

· Objective condition precedent (ie. Sell a house) = binding K

· Diss: In between these two types are hybrid conditions – rely on some 3rd party (ie. Get zoning approval)

	Conditions Precedent
	Dynamic Transport Ltd. v. OK Detailing Ltd. [1978] SCC
	· Transaction to buy land with condition precedent to subdivide it.

· It was necessary that it be subdivided to make sale ( therefore, obligation on D to get it subdivided.  Since he didn’t ( he breached
	· In appropriate circumstances the courts will find an implied promise by one party to take steps to bring about event constituting condition precedent
· App: Only owner of house could subdivide – obligation on him

· Qual: If both parties know the buyer wants to subdivide, but it is not mentioned in K, it is assumed they simply intend to subdivide once they own it – therefore, no condition precedent on them.

	Waiving Conditions Precedent
	Law and Equity Act s.54
	
	· A party to the K can waive a condition precedent to continue a K if:
· The condition precedent benefits only that party 

· The K is capable of being performed w/o fulfilment of the condition precedent

· AND where a time is stipulated for fulfilment of the condition precedent, the waiver is made before the time stipulated, or where a time is not stipulated, the waiver is made within a reasonable time

	Consideration

Past Consideration

Pre-existing Legal Duty – Duty Owed to Third Party

Economic Duress
	Pao On v Lau Yiu Long [1980] AC 614 (PC)
	· P agrees to sell shares to Fu Chip in exchange for 4M shares in Fu Chip (as part of this deal, P agrees to hang onto 60% of stock in order to prevent its depression); P wants protection in case the stock price goes down, so gets indemnity agreement with D; when P realizes they won’t receive benefits if the price goes up, they re-negotiate a new indemnity deal; D will buyback the shares at a min of $2.50 each if stock goes lower by xx date.

· Stock crashes to $0.36, D won’t buyback

· 2 separate contracts: (1) P + Fu Chip, (2) P and D (indemnity deal)
	· Past consideration can sometimes be good consideration if: (1) the act was done at the promisor’s request, (2) the parties understood that the act was to be remunerated (compensated for trouble), and (3) payment would have been legally enforceable had it been promised in advance.

· A promise to perform, or the performance of a pre-existing contractual obligation to a third party can be valid consideration.

· Duress is a coercion of the will so as to vitiate consent; duress may render a contract voidable, but this must be claimed promptly.

· The commercial pressure alleged to constitute duress must be such that the victim entered the contract against their will, they had no alternative course open to them, and they were confronted with coercive acts by party exerting the pressure.

	Consideration

Pre-Existing Legal Duty – Duty Owed to the Promisor
	Gilbert Steel v University Construction Ltd. (1976) 67 DLR (3d) 606 (CA)
	· P entered into written contract with D to sell steel at fixed price; P announced increase in price – made a new contract; had another oral agreement about a price increase with 2 new clauses, but these weren’t mentioned later.

· Was there consideration for this new contract? P argued ‘good price’ was consideration – No
	· A unilateral promise to increase price is unenforceable because there is no clear agreement to rescind the existing contract – new provisions were unilaterally imported, so consideration of the oral agreement was not found in a mutual agreement to abandon the earlier written contract and assume the obligations under the new oral one = modification to contract must include new consideration.

· In Stilk v Myrick (1809) 170 ER 1168, when 2 out of 11 sailors deserted the ship, captain promised to pay remaining sailers extra money if they sailed the ship back; however, he later refused to pay.  Court held that captain was not obliged to pay because the obligation to sail the ship back was not valid consideration for the subsequent agreement which varied the original one.

	Consideration

Pre-Existing Legal duty – Duty Owed to the Promisor
	Williams v Roffey Bros. [1990] 1 All ER 512 (CA)
	· D agreed to pay P money in addition to contract price to finish contracting work on time; when payments stopped, so did P’s work.

· D derived benefits from paying bonus (= consideration); no duress, so a contract was formed.
	· Pre-existing legal duty owed to the promisor may be a valid consideration for a subsequent promise of the promisor derives practical benefit from the agreement and if the subsequent promise is not given under economic duress.

	Consideration 

Duress Test
	Greater Fredericton Airport Authority Inc. v. Nav Canada NBCA 2008
	· Airport authority requested NAV to relocate an instrument for plane landing to new runway.  NAV told them to buy new one.  NAV refused to relocate unless airport bought new device. 

· Airport paid “under protest”, then initiated legal proceedings

· D: Modification was under duress ( invalid.
	· A post-contractual modification, unsupported by consideration may be enforceable so long as it is established that the variation was not procured under economic duress

· Economic duress is a viable COA. Conditions for it:

· 1) Promise (K variation) must be extracted as a result of the exercise of pressure (ie. Demand/threat)

· 2) Coerced party had no practical alternative but to agree to coercer’s demand for variation

· 3) Did coerced party “consent” to variation

· a) was promise supported by consideration

· b) whether coerced made promise “under protest” or “without prejudice”

· c) whether coerced took reasonable steps to disaffirm the promise asap

	Consideration

Pre-Existing Legal Duty – Duty Owed to the Promisor
	Foakes v Beer (1884) 9 App. Cas. 605 (HL) – 

BASICALLY NOT GOOD LAW ANYMORE B/W AIRPORT AND s.43
	· D held judgment against P and agreed to take $500 down and payments in exchange in forbearance; when paid in full, D sued P for interest

· Consideration? No
	· The tradional common law position is that an agreement to accept a smaller sum in satisfaction of a debt of a large sum is not a good consideration.

· Note: this case has been overruled in BC by s. 43 of Law and Equity Act – Part performance of an obligation either before or after a breach of it, when expressly accepted by the creditor in satisfaction or rendered under an agreement for that purpose, though without any new consideration, must be held to extinguish the obligation.

	Consideration

Pre-Existing Legal Duty – Duty Owed to Promisor
	Re Selectmove Ltd. [1995] 2 All ER 531 (CA)
	
	· The promise to pay a sum which the debtor was already bound to way was not good consideration (confirms Foakes).

· Williams v Roffey principle not applicable where the existing obligation is to pay money but rather only where the existing obligation is to supply goods or services.

	Consideration

Accepting a lesser sum doesn’t need consideration

Modifies Foakes
	Law and Equity Act s.43
	· Modifies rule in Foakes that agreement to accept smaller sum in satisfaction of a larger debt is not good consideration – therefore not good agreement

· Can accept lesser sum to extinguish obligation
	· New Good Rule: Part performance of an obligation either before or after a breach of it, when expressly accepted by the creditor in satisfaction or rendered under an agreement for that purpose, though without any new consideration, must be held to extinguish the obligation

	Consideration

Waiver and Promissory Estoppel
	Central London Property v High Trees House [1947] 1 KB 130
	· P agreed to take lower rents during the war.

· After war, P wanted to enforce higher rent; P brought action for payment – granted.
	· Denning relied on the doctrine of promissory estoppels and held that a promise intended to be binding, intended to be acted on and in fact acted on, is binding even if there is no consideration.

· Estoppel was used as a shield by tenants against landlord who wanted to enforce a higher rent.

· Promise was understood by parties to apply under conditions prevailing at the time when it was made.

	Consideration

Waiver and Promissory Estoppel
	John Burrows v Subsurface Surveys SCC 1966
	· P held promissory note for D with a default clause; over 18 months, D was late with payment but P took no action; then, P sued for whole amount, which was a term in K.

· Does equitable estoppels or estoppels by representation apply here? No
	· The passive conduct of the appellant was not taken by the court as a waiver of his rights to seek enforcement of the contract, but only as friendly indulgences – indulgences not equal to intention.
· When there is no consideration or deed, any relaxation of terms must be clear and unequivocal.

	Consideration

Waiver and Promissory Estoppel
	Waltons Stores Ltd. v Maher (1988) 62 ALJR (HC)
	· P negotiated with D for lease of land; P sent letter saying: “we’ll let you know by tomorrow if anything isn’t agreed to.” No notification was sent, and demolition/construction of bldg began with P’s knowledge. P later tried to back out
· Is P stopped from denying existence of binding contract?
	· Australian court made an exception to the general rule that promissory estoppel is confined to pre-existing legal relationship.

· Promissory estoppel can be used in absence of pre-existing legal relation if there was a reliance on the promise that was a reasonable expectation and if a departure from the promise is unconscionable behaviour.

· Estoppel used as sword; can’t encourage other party to act in detriment where outcome would be unconscionable

	Consideration

Waiver and Promissory Estoppel
	M(N) v A(AT) (2003) 13 BCLR (BCCA)
	· A came to Canada expecting payment of her mortgage in UK; M never paid but lent her $100,000.

· Binding contract? No – lack of mutuality and intent to be bound
	· There is little evidence in Cdn authorities to indicate a move toward a more generous approach to promissory estoppel and in Walton there was a reasonable expectation of a legal obligation.



	Warranties
	Sale of Goods Act s.1, 14, 19
	· S.1 Warranty – an agreement with reference to goods that are the subject of a contract of sale, but collateral to the main purpose of that K, the breach of which gives rise to a claim for damages, but not to a right to reject the goods and treat K as repudiated
	· Stipulations to time of payment are generally not essential to K (wouldn’t deprive of whole benefit)

· If seller is subject to a condition, buyer can either waive it or elect to treat it as a warranty that is breached. 
· S.15(2) - Whether condition is warranty or breachable depends on the case

· S.16 - There are implied conditions that seller can sell house, and that they will pass to buyer

· S.16 - Implied warranty that buyer can quietly enjoy land, and that property is free of charges 

· S.17 – implied condition that goods are same as described in sale

· S.18 – implied condition that goods will be durable for a reasonable period of time with regard to the use to which they would normally be put

· S.19 – when selling based on sample, there is implied condition that bulk corresponds to sample

	Test for breach

Breach of Condition
	Hong Kong Fir Shipping v. Kawasaki (1962 EngCA)
	· Agreement that HK would rent out ship to K, if ship was maintained properly. It didn’t. Would take 15 weeks to fix properly. K wanted to repudiate contract.
	· Test: Does event deprive the party who has further undertakings still to perform of substantially the whole benefit he should get as consideration for performing his undertakings?

· The gravity of consequence of breach should be looked at to determine if innocent party can repudiate the contract.

· “Condition” – breach of which deprives innocent party of substantially the whole benefit of K.

· “Warranty” – breach of which won’t deprive innocent party of substantially the whole benefit. 

	Content

Discharge by Performance or Breach
	Fairbanks Soap v Sheppard (1953 SCC)
	· S contracted to build machine for F for $9800. F paid $1000 upfront.

· When machine nearly completed, S refused to finish until paid more.

· F sued to recover $1K. S countered for contract price.
	· Where there is a K to do work for a lump sum, until work is completed the price of it cannot be recovered. Completed = substantial completion.
· The contract was to build a machine of a certain standard. If not achieved, no “substantial completion.”

	Content

Discharge by Performance or Breach
	Sumpter v. Hedges (1898 QBCA)
	· P to erect buildings for lump sum on D’s land. Partly done, couldn’t go on. Abandonment of contract.

· P sued to recover money for work done on quantum meruit.
	· There must be evidence of new contract to enable P to recover on a quantum meruit.

· Although P has abandoned contract, can still get QM from D’s benefit of that work. But only if D had option to take the benefit or not.

	Effect of continued performance on right to claim for extra work done
	Law and Equity Act s.62
	
	· Electing party can continue to perform work after something they want to bring COA for has occurred, and get compensated for it as long as they inform other party that it is under protest

	Damages

Reliance vs. Expectation

Nominal Damages
	Bowlay Logging Ltd. v. Domtar Ltd. BCCA 1982
	· A entered K to cut/skid timber, R repudiated K, but it was a terrible deal for A – so bad that they would’ve lost more than they put in.

· A wanted reliance damages – failed. Got nominal damages
	· If the amount of expenditure at the date of breach (potential reliance damages) is less than the expected net loss, P should only be given nominal damages.

· You cannot claim reliance damages when expectation is ascertainable and worse.

	Remedies

Damages

Reliance Interest
	Sunshine Vacation Villas Ltd v. Governor and Company of Adventurers (1984 BCCA)
	· SVV granted licence to operate travel agencies operated by D. But D renewed existing licences with other ppl. 

· SVV awarded (1) Loss of capital = $175K, (2) Loss of profit = $100K
	· Loss of capital/wasted expenditure – expenses incurred by P in reliance of the K. Loss of profit: expected to be gained in fulfillment of K. Cannot claim both RELIANCE and EXPECTATION = double recovery.
· Difficult to determine expectation, so SVV given reliance interest only.

	Remedies

Quantification

Loss of a Chance
	Chaplin v. Hicks (1911 KBCA)
	· Beauty pageant. P became finalist, but missed the interview due to receiving letter late. D didn’t take reasonable steps to give P opportunity to present herself for selection.

· P sued for loss of chance of selection (expectation)
	· The fact that damages cannot be assessed with certainty does not relieve the wrong-doer of the necessity of paying damages for his breach of contract.

	Remedies
Quantification of Damages

Acting reasonably
	Nu-West Homes Ltd. v. Thunderbird Petroleums Ltd. Alta. CA 1975
	· Nu-West contracted to build a house for Tbird in accordance with specs.  Deviated from plans.  Tbird took control over it.  Contracted with Larwill to finish job.  Tbird countersued Nu-West for cost of tearing out and rebuilding poorly made basement.  Successful.
	· If a party (Tbird) is placed in a difficult situation  by reason of a breach of duty by another party (Nu-West) has “acted reasonably” in adoption of remedial measures, they will not be disentitled the cost of those measures just because party in breach can suggest ways less burdensome to them to do so.
· App: Tbird fixed rather than ripped out a lot of poorly built stuff – showed they were acting reasonably under advice of experts.

	Remedies

Remoteness
	Hadley v. Baxendale (1854 Exch)
	· P owned mill, shaft broke. Sent to D to fix. Delays in delivery resulted in P’s mill closing down.

· P sued for loss of profit. Granted
	· GENERAL/NATURAL damages – compensate for loss that naturally flowed from breach, irrespective of particular parties/circumstances.

· SPECIAL damages – compensate for loss that was reasonably in contemplation of both parties at time of K, and the loss was probable (Heron II) and not possible (Victoria) result of breach.

	Remedies

Remoteness
	Victoria Laundry v. Newman Industries (1949 KBCA)
	· P bought boiler from D for laundry business. Boiler damaged, repairs caused delay in delivery. 

· P sued D for loss of profits.
	· Muddies up Hadley. The “true” criterion is not what was bound to “necessarily” result, but what was reasonably foreseeable that it was likely or liable to do so. 
· Page 905: Summary of law of damages. Point 6 is what’s iffy.

	Remedies

Remoteness
	Koufos v. Czarnikow (The Heroin II) (1969 HL)
	· K chartered C’s ship to carry sugar; delay, and market price in sugar dropped.

· Can fall in market price be taken into account when assessing damages?
	· Rejects Victoria. K damages/remoteness NOT measured on reasonable foreseeability. 

· Losses that would only occur in a small minority of cases and that are NOT in the contemplation of the parties are thus not recoverable and vice versa (damages that would occur in majority of cases would be in contemplation of parties.)

	Intangible, non-pecuniary damages

Aggravated, punitive damages
	Fidler v. Sun Life Assurance Co. Of Canada 2006 SCC
	· Woman went on long term disability after diagnosed with chronic fatigue syndrome.  Insurance company told her she was fit to work (despite medical evidence).  Gets damages for mental distress.
	· Damages for mental distress are recoverable so long as those losses were within the reasonable contemplation of the parties at K formation

	Mitigation of damages
	Asamera Oil Corp. V. Sea Oil & Gen. Corp. SCC 1979
	· Baud Corp wanted return of 125,000 shares in Asamera from president of it.  Term of K said to be returned by 1960, Pres sold in 1958.  Share prices fluctuated greatly.  Baud didn’t mitigate losses.
	· Duty to mitigate occurs from time of breach

· Non-breaching party facing losses must take reasonable steps to minimize losses right away.

· P does NOT need to put money at unreasonable risk to mitigate losses

· Generally, loss is assessed at time of breach

	Remedies

Time of Measurement of Damages

Equitable Damages
	Semelhago v. Paramadevan (1996 SCC)

CL damages—equitable remedies – equitable damages

LOOK TO STATUTES when assessing damages
	· S wanted to buy P’s house for $205K, but P backed out. At time of trial, P’s house work $325K.

· S given difference b/t purchase price + current market value.

· P claims S can’t benefit from rise in market price of house. Granted. 
	· General principle: At date of breach – regular or anticipatory (s.51 of SGA). But if it would be unjust, Courts can use another date. [Others: acceptance, or performance (rare), going to market for repair, claim/trial, judgment (for special claims, like interest), time of payment (usually for foreign currency; rate of exchange)]

· Damages “in substitution” for specific performance must give as nearly as may be what specific performance would’ve given. Since specific performance would’ve been ordered at date of judgment/trial, that’s the appropriate date here.

	Liquidated Damages

Penalty Clauses
	Liu v. Coal Harbour Properties Partnership 2006 BCCA
	· Buyers contracted with vendors for purchase of two strata lots not yet built for 391,000.Dispute arose over parking stalls, buyers refused to complete, and wanted their deposit back (20%).  Failed to do so – 20% is steep but it accounted for an uncertain market with long time until close.
	· Normally deposits are forfeitures.  If they are large, must determine if it is deposit/genuine pre-estimate of damages OR penalty clause

· Generally the court will not enforce a penalty for breach.

· Test: Whether it would be unconscionable for the injured party to retain the funds or property as a result of the other party’s breach

	Penalty Clauses

Acceleration Clauses
	Law and Equity Act s.24-25
	
	· S.24 – court can relieve parties of penalty clauses, and in granting relief can impose any terms as to expenses, costs, compensations, or whatever it wants

· S.25 – courts can relieve anyone of the consequence of default on an acceleration clause

	Equitable Remedies

Contracts of Personal Service

Injunction
	Warner Bros Pictures v. Nelson (1937 KB)
	· Contract had negative covenant – won’t work for anyone else. Actress moves to US, entered another K.

· P seeks injunction restraining her from acting in breach.

· D argued: tantamount to specific performance, which you can’t get through an injunction.
	· An award of damages not appropriate if cannot reasonably and adequately compensate the defendant’s “special, unique, extraordinary and intellectual” services.

· Where K of personal service contains negative covenants the enforcement of which will NOT amount to either SP of positive covenants of K, or to forcing D to be idle or perform those positive covenants, Court WILL enforce.

· Courts will not enforce a negative covenant that is effectively a positive one – will not put a person into slavery

· Rules of equity prevail over rules of CL (Law and Equity Act s.44)

	Content

Rectification
	Sylvan Lake Golf & Tennis Club v Performance Industries (2002 SCC)
	· Dispute about size of land to be given for housing development. S wants to rectify to state “correct” size.

· Unilateral mistake
	· Rectification is equitable remedy whose purpose is to prevent a written document from being used as an engine of fraud or misconduct “equivalent to fraud.”

· Traditionally only for mutual mistake, but now also unilateral mistake, provided that: (1) P show existence + content of inconsistent prior oral agreement; (2) P shows that D knew or ought to have known of mistake – fraud, or equivalent to fraud; (3)P shows ‘precise form’ in which the written instrument can be made to express prior intention; (4) P must prove BARD, or “convincing proof.”

	Undue Influence
	Royal Bank of Scotland v. Etridge (persuasive)
	· Wife guarantees husband’s business debt on her part of house mortgage. Defaults.

· Wife argues undue influence from husband to rescind her guarantee.  Failed – choice was her own (helping family), not under influence 
	· Test that D abused influence over P:

· 1) Complainant placed trust and confidence in other party in relation to mgmt of their financial affairs

·  - presumed in parent/child, lawyer/client, not H/W

· 2) Transaction “calls for explanation”

· Third Parties: Have to make “reasonable enquiries as to relationship of guarantor to claim bona fide third party w/o notice. – ie. Suggest indep legal counsel

	Excuses for Non-Performance

Protection of Weaker parties


	Lloyds Bank v. Bundy (1975 CA)
	· D owned farm; in support of son’s business, mortgaged whole farm.

· Son’s business crashed, bank brought action to evict D from farm.
	· Single thread running through doctrines protecting the weaker party: “Inequality of bargaining power”


	Excuses for Non-Performance

Protection of Weaker Parties

Unconscionability
	Harry v. Kreutziger (1978 BCCA)
	· P is Indian, gr5 education, commercial fisher + logger. D wants to buy boat from P – fishing licence attached had significant value, which P didn’t know about. He refused initially, but D persistent.
	· New test for unconscionability: Whether transaction viewed, as a whole, is sufficiently divergent from community standards of commercial morality. Don’t have to establish strong/weak or unfair advantage, much braoder.
· Problem: Whose community standard? What is commercial morality?
· CAN STILL APPLY Morrison

	Unconscionablity
	Business Practices and Consumer Protection Act s.7-10
	
	· S.7 - In determining unconscionability, courts look at:

· Supplier subjecting consumer to undue pressure to enter transaction

· Supplier taking advantage of consumer’s inability to protect their interest due to age/illiteracy/mental incapacity etc

· Price is grossly out of line from normal

· No reasonable prob of full payment by consumer

· Terms are so harsh as to be inequitable

· S.9 – BOP on supplier to show they didn’t act unconscionably (reverse onus

· S.10 – remedies – usually rescission, always equitable

	Content

Excluding and Limiting Clauses

Fundamental Breach
	Photo Production v. Securicor Transport (1980 HL)
	· S contracted to night patrol PP’s factory. Patrolman started fire and damaged factory. Contract had exclusion/limitation clause.
	· Doctrine of fundamental breach overruled by Unfair Contract Terms Act 1977, which enables excluding clauses to be applied with regard to what is just and reasonable.

· Clear words are necessary to refute rule of contra preferentem, so exclusion clause still stands.

	Exemption and limitation clauses

Exclusion clause test


	Tercon Contractors Ltd. v. BC (Transportation and Highways) 2010 SCC
	· Tercon bid on a construction K for highway. Proposal scrapped and redone, but only initial bidders in new process.  Winner does joint bid with company not in initial.  Tercon sues.
	· Doctrine of fundamental breach is DEAD

· Current Exclusion Clause Evaluation: 

· 1) whether clause even applies to circumstances

· 2) whether exclusion clause was unconscionable and invalid at time K was made

· 3) whether court should nevertheless refuse to enforce exclusion clause based on public policy.

	Implied Warranties and conditions that cannot be exempted
	Sale of Goods Act s.20
	
	· Can’t waive implied conditions and warranties any terms for new goods that purports to diminish the condition of new good in sale of goods

· Certain implied conditions/warranties can’t be waived in retail sale/lease
· Breach of condition – substantial breach of contract – right to terminate (From HK Fir)

· Breach of warranty – only right to damages (also HK Fir)

	Privity

Circumventing Privity

(3)Employment
	London Drugs v Kuehne & Nagel [1992] 3 SCR 299
	· P’s transformer dropped by D’s warehousemen; company had $40 limitation clause.

· Can employees obtain benefit of the clause? Yes
	· Iacobucci J held employees were protected by a clause limiting their liability even though they were not parties to the contract.

· This is a limited exception to Privity – employees may use as ‘shields.’

· Test: 
· (1) limitation of liability clause must (expressly/implied) extend its benefit to the employees seeking to rely on it

· (2) employees seeking the benefit must be acting in course of their employment and must be performing the very services provided for in the contract when the loss occurred.

	Privity and Third Parties
	BC Checo Case
	· Engineers weren’t under limitation of liability clause from party contracting them
	· Independent contractors do not fit under privity agreements by the party contracting them – too distant from their protection, unlike with employees

	Assignment of contractual rights
	Law and Equity Act s.36
	
	· Legally can assign debts/choses in action as long as in writing, and notice given to debtor

	Mistake to underlying facts

Excuses for Non-Performance


	McRae v Commonwealth Disposals Commission (1951 Aust HC)
	· CDC entered into K to sell M an oil tanker wrecked on reef. M found no tanker, no reef.  M wants damages.

· D argues common mistaken belief as to existence of tanker, which should void the K.
	· If claiming any kind of mistake, must show that there was reasonable basis for mistaken belief. Can’t be negligent, wilfully blind, reckless.

· Party cannot rely on mutual mistake where the mistake consists of a belief which is (1) unreasonably entertained by him, and (2) deliberately induced by him in mind of other party.

	Mistake to underlying facts

Common Mistake in Equity
	Miller Paving Ltd. v. B. Gottardo Const Ltd. (Ont. CA 2007)
	· Miller had been delivering gravel to D.  Signed agreement that they had been paid in full.  Later discovered they missed a few.  Sued in mistake.

· P argues common mistake (both didn’t know invoices missed) – Rejected – K allocated risk to P to make sure their own invoices are correct.
	· Test: Equity can grant relief for “fundamental” mistakes

· Common mistake in equity only applies when risk is not already allocated by K.

	Frustration

Covering Risk
	KBK No. 138 Ventures Ltd. v. Canada Safeway Ltd. (BCCA 2000)
	· P wanted to buy condo complex from D.  K states they pay 8.8mill or $38x(sq. ft.) if greater than 8.8.  City zoning changes from FS ratio 3.22 to 0.3. P repudiatory breaches.

· P argues frustration  successfully cuz price contemplated rezoning (but only zoning up)
	· P can only get a deposit back if vendor is in default or K is void by frustration
Test: “frustration occurs whenever, without default of either part, a contractual obligation has become incapable of being performed because the circumstances in which performance is called for would render it a thing radically different from which as undertaken by the contract (Davis Contractors)
· Zoning changes can be so “catastrophic” as to frustrate a contract
· If you construe an agreement as having allocated a specific risk (unequally), frustration is unavailable
· If risk isn’t contemplated, and K becomes “radically different” frustration can succeed.


