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Part 1:  The Intentional Torts

Introduction to Torts
· Civil liability: contracts, torts, restitution (unjustly enriched at your expense)

· Purpose of torts: compensation, deterrence, education, ombudsman, justice

· Cause of action – claim sufficient to demand judicial attention
· Right of action – legal right to sue, determined based on set of facts

· Form of action – historical categories from English law before 1875, since abolished

· Unless cause of action matched writ (form document), P left w/o remedy

Modern intentional torts are based on historical writs of trespass. These tort actions dealt with direct interferences with:
· persons (vi et armis) ( battery, assault, false imprisonment
· their chattels (de bonis asportatis)

· their land (quare clausum fregit) ( trespass

The P must prove the ingredients of the tort; then the onus shifts to the D to prove defences, disprove negligence, etc.

All conduct along a continuum from pure accidents to deliberate misbehaviour

· Accidental – consequences not reasonable foreseeable or not reasonably preventable

· Negligent – ought to have reasonably foreseen and avoided the result
· Intentional – knew consequences with substantial certainty or desired them

Types of liability

· Absolute – only actus reus required

· Strict – liability without fault; reverse onus on accused to show due diligence

· Vicarious – liable (without fault) for another person's tort

· Joint – tortfeasors liable for same damage

· Several – tortfeasors independently liable for damage

1.
The intent requirement

I.
The meaning of intent

Intention

· Conduct is intentional if the actor knows of the consequences of his act with substantial certainty or desires them

· A matter of whether the act was intended, not whether the final outcome was intended: Garatt v. Dailey, Carnes v. Thompson
· An innocent act or mistaken belief are not defences: Baseley v. Clarkson
· Must be a voluntary act: Smith v. Stone (D carried onto P's land by force – no trespass), Gilbert v. 
· Stone (D acted after threat – liable for trespass)
· Lack of volition is a defense as long as D acted i) while not conscious and ii) had no control over act, whether due to external forces or internal mental disease
	Garratt v. Dailey (Wash. S.C. 1955)
I-4 BATTERY


F
5 y.o. ( pulled chair away from , causing her to fall. Trial J found  did not intend 's injury
I
What is intent – intending to cause P to fall or intending to harm/humiliate her? Former.
H
New trial ordered to see if child did understand the likely result of his actions
R
Intent means desiring the outcome of act or being substantially certain it will result, not final result
	Carnes v. Thompson (Mo. S.C. 1932)
I-7 ASSAULT


F
During an argument,  struck at ’s husband with pliers, missed, and hit the 
I
Can the intent be transferred, given that the  never meant to hit the 
H
Yes, intent can be transferred

R
There needs to be the intent to harm, but not to harm a specific person
	Smith v. Stone (K.B. 1647)
I-8 TRESPASS


F
 claims that  trespassed on his land, but  contends that he was carried there by force

I
Is the  responsible for his own trespass, given that he was carried?

H
No trespass

R
The  did not intend to commit trespass, as he had no control over his actions.  Those who carried the  committed the trespass
	Basely v. Clarkson (K.B. 1681)
I-9 TRESPASS


F
The  cut his neighbour's grass, thinking that it was his own, and then carried it away.  He offered compensation, but the  demurred

I
Does the ’s error, that he thought the land was his, excuse his action?
H
No, the  is still guilty of trespass

R
The only intent required of the  is the intent to go on the land in question, which was a voluntary act. There does need to be an intent to actually break the law

	Gilbert v. Stone (K.B. 1648)
I-10 TRESPASS


F
 entered ’s property and stole his horse.  claims he was threatened with death if he didn’t steal the horse, so his actions were involuntary

I
Does duress render the ’s acts involuntary?

H
The  is liable for trespass
R
The  was threatened but his actions were still voluntary
The 12 armed men did not take direct action against ’s land, but  did


If  is not liable, then no one is, so  must be liable.


 could bring an action of assault against 12 armed men
II.
Capacity: children
Capacity

· Inability, by reason of mental infirmity and age, to appreciate "the nature and quality of his acts": Garratt v. Dailey, Tillander v. Gosselin

· BC Parental Liability Act holds parents liable unless they can prove they are not; only applies to damage of property e.g. arson, but not injury

	Tillander v. Gosselin (Ont. H.C. 1966)
I-11 BATTERY


F
3 y.o.  carried/dragged/dropped small baby, causing considerable injury to 
I
Was the  capable of forming intention for tort?


H
No. Action dismissed without costs

R
The  had no understanding of the nature or consequences of his actions; lacking capacity
	Pollock v. Lipkowicz (Man. Q.B. 1970)
I-13 BATTERY


F
13 y.o.  threw nitric acid on the , causing substantial, though not life-threatening injuries – he intended to scare P, not actually hit P. Battery against , and negligence against the parents.
I
Was there intent?


Is age of  a defense in tort?


Are the parents liable for the  having the acid?


Can punitive damages be awarded?

H
 liable for battery, costs and damages to the  and parents

Negligence action against parents dismissed to avoid powerful and dangerous precedent

R
, given his age, could reasonably know the consequences of throwing nitric acid at someone, and thus have the intent at throwing the acid (irrelevant whether he intended to actually hit a person)


The ’s parents could not reasonably have known about his possession of the acid

No punitive damages, as due to his age, he did not actually mean harm, just a prank
III.
Capacity: mental abnormality
Mental incapacity
· Requires that D be unaware of nature and consequences of act

· Insanity or mental disorder in itself is not an excuse, must be linked to above and to the ability to form intention
	Gerigs v. Rose (Ont. H.C. 1979)

I-15 ASSAULT


F
The , a policeman, was investigating a man with a gun threatening people, entered the house, and was shot by the 
I
 claimed the defense of mental incapacity

H
Mental incapacity defense also failed. Judgment for 
R
The cop  acted properly, following police procedure


Mental incapacity requires that the  be unaware of the consequences of aiming a gun at a person and pulling the trigger. That he didn’t know  was a cop is not relevant
NB: Issue of contributory negligence – when P partially to blame for what happened, careless about own safety. Also see: Wilson v. Bobbie, Wade v. Martin
	Note: Lawson v. Wellesley Hospital (Ont. C.A. 1975, aff’d on other grounds, S.C.C. 1978)   I-18


"Persons suffering from mental disorder are not liable for their tortious acts where, by reason of their mental infirmity, they are unable to understand the nature and consequences of their acts, or where intention is an element of the tort, they are unable to form the necessary intention."
2.
The forms of action—trespass and case

Distinctions between trespass, case, and negligence

· Direct + Intentional 

( trespass

· Indirect + Intentional 

( (trespass on the) case

· Direct or indirect + unintentional 
( negligence

· In Cook v. Lewis, suggestion that unintentional trespass exists, but perhaps better described as negligence

	Cook v. Lewis (S.C.C. 1951)
I-19 BATTERY


F
Two hunters (s) both fired in the direction of , who was obscured in woods and hit by birdshot

The  made a claim of battery against both


Jury found that since neither  could be definitely blamed, neither was culpable


BCCA found this ruling perverse, claimed they had joint liability and ordered a new trial


Cook appealed the new trial to the SCC

I
Who has onus to prove culpability or non-culpability? 
H
The ruling for a new trial upheld, the s must disprove negligence

R
Because the damage is clear and can be proven, but which of the two s was the tort-feasor cannot be determined, the onus is on one of the s to exculpate himself


Both acted in a way that was at least potentially negligent

The trial judge should have instructed the jury to find negligence unless it could be disproved
NB: Violates fundamental rule in tort law – not liable if you didn't cause harm. Here, Ct willing to hold both actors liable, forcing onus on them to prove otherwise
	Fowler v. Lanning (Q.B.D. 1959)
     I-33 TRESPASS


F
 shot  during a hunting party

I
Once shooting established, who has onus of proving negligence or lack of negligence,  or 
H
No cause of action specified, must be framed as negligence or battery

R
In a case that is negligence-based, calling it a trespass does not shift the onus


The onus of proving negligence lies upon the 
NB: Holding contradicts Cook v. Lewis. Since case is English, does not need to be followed. 
	Larin v. Goshen (N.S.C.A. 1974)
     I-38
 BATTERY


F
Referee ( exiting wrestling match with hand over face, unseeingly struck 
I
Where does onus lie?

H
No cause of action,  was justified in his actions, reasonable self-defense with no intent to injure

R
Once the has proven the  caused his injuries, burden shifts to the  to prove he was not negligent
3.
Battery and Assault

I.
Battery

Battery

· Intentional, direct application of force to another. Test from Cole v. Turner:
1. Unconsented to or offensive;

2. With or without harm;

3. With or without intent to cause harm

· "Physical" – may include use of weapons, implements, other objects

· "Offensive" – based on societal standards
· Motive is not relevant
· Sexual battery is considered intentional tort: Non-Marine Underwriters, Lloyd's of London v. Scalera
· NB: "Battery" in torts is the equivalent of "assault" in criminal law
	Cole v. Turner (K.B. 1704)
I-42
BATTERY


Distinguishes between touching that is and isn't a battery:
· touching in anger ( battery

· without violence or design of harm, gentle touch ( not battery

· violence, force his way in a rude, inordinate manner ( battery

· struggle to that degree as may do hurt ( battery

II.
Assault

Assault
· Intentional creation of the apprehension of imminent harm or offensive contact

· Harm must be imminent, not based purely on fear: I. de S. and Wife v. W. de S.

· Ability to execute threat is not necessary as long as the P perceives the threat is real: Stephens v. Myers
	I. de S. and Wife v. W. de S. (Assize 1348)
I-43 ASSAULT


F
 pounded on tavern door until 's wife appeared, then  struck at her with hatchet but missed

I 
Was there an trespass or assault?
H
Yes,  had a genuine fear of being hurt, thus an assault occurred

R
Assault is based on the expectation of physical harm
	Stephens v. Myers (C.P. 1830)
   I-44 ASSAULT


F
After  told to leave meeting,  advanced on  with fist clenched, but was stopped by others just before contact made
I
Did the ’s commit assault, even though he was prevented from actually reaching P?

H
Yes, verdict for , nominal damages 

R
The  felt threatened and the  had the apparent means to carry out a battery (was very close)

Test: would the P reasonably think they were about to be harmed?
	Tuberville v. Savage (K.B. 1699)  
I-45 ASSAULT


F
 put his hand on his sword and said “If it were not assize-time, I would not take such language from you”, whereupon  stabbed out his eye.  claimed provocation, that ’s words were assault

I
Did the  make an assault upon the 
H
No, judgment for the 
R
 made a conditional threat and gave no imminent threat of attack. Not a credible threat.

(Blom: If put his hand on sword without saying anything, would be assault)
	Bruce v. Dyer (Ont. H.C. 1966)
   I-46 ASSAULT


F
D repeatedly attempted to pass P on highway without success. On last attempt, P sped up, trapping D in opposite lane. Later, P stopped car, blocking D. P exited car, waving fist. D punched P in jaw once, causing unexpectedly severe damage to P's jaw (existing medical condition)
I
Was shaking fist an assault?


Was 's punch a justified, reasonably proportionate form of self-defense?

Does the Thin-Skull rule apply?

H
No damages for P. Finding for  w/o costs

R
’s stopped car, combined with previous actions constituted an assault,   could respond

Although injury was severe, punch not disproportionate. D couldn't have known of medical condition, as someone normally in P’s condition would not initiate a fight
(Blom: strange that J didn't consider P's driving to be an assault)
III.
Damages and provocation

· Intentional torts do not need damages to be actionable
· Harmless (no damages) negligence is not actionable
· Tortfeasor liable for all harm caused, irrespective of whether it is intended, foreseeable: Bettel v. Yim
· Provocation cannot be argued as contributory fault, but may mitigate damages
Types of damages
· COMPENSATORY – to restore victim to position he/she would have been in if not for the tort

· GENERAL – e.g. medical expenses

· SPECIAL – specified amount; e.g. lost wages 

· NON-PECUNIARY – for pain and suffering

· AGGRAVATED – when injuries aggravated by P's conduct; for humiliation, loss of dignity, emotional impact

· PUNITIVE/EXEMPLARY – do not reflect any loss of P; punishment for deliberately causing flagrant injuries

Awarding damages

· J may look to precedents for abstract, arbitrary damages e.g. pain and suffering

· SCC decision (1979) to limit damages for pain and suffering in personal injury to a maximum of $100,000, adjusted for inflation (now $300,000)

· No limits on other damages

· Controversial decision; not the case in USA, where there are no limits
	Bettel v. Yim (Ont. Dist. Ct. 1978)
I-52 BATTERY


F
Shopkeeper (shook the  to force a confession of setting a fire in the ’s store. During shaking, ’s head accidentally hit ’s nose, injuring it badly.  claims injury was unintentional
I
Is the intentional wrongdoer liable for all harm caused, even that which is not intended?
H
Yes, he is liable. D intended harmful/offensive conduct (shaking), even though he did not desire/foresee the final result (headbutt, nose injury)
R
Intentional wrongdoer is liable for all harm caused, whether final outcome is foreseeable or not
NB: Mention of "foreseeability test" from negligence – not liable for damage you couldn't have forseen. J very careful not to brig this concept into intentional torts

	Wilson v. Bobbie (Alta. Q.B. 2006)
I-60  BATTERY; PROVOCATION


F
P and D engaged in bar parking lot, P suffered serious injuries, D convicted of aggravated assault and served 3 years. 

I
Can P's provocation constitute contributory negligence in assault or otherwise reduce damages?
H
Provocation does not constitute fault; not entitled to shift blame to victim b/c injuries caused by assault, not by provocation. Provocation can be considered in assessing damages
R
Where D has been convicted of intentional criminal act, D cannot obtain apportionment for fault against P in tort action based on same act. Provocation is not a full defense but can mitigate damages

NB: Conviction for criminal offence cannot be used in civil action, must prove accused liability anew

4.
Intentional infliction of mental suffering

· Tort created in Wilkinson v. Downton, requirements to prove tort:

1. act or statement

2. calculated to produce harm (intention, not motive)

3. harm (psychiatric injury must be recognized as a clinical condition)
	Wilkinson v. Downton (Q.B.D. 1897)
I-72 I.I.O. MENTAL SUFFERING


F
As a joke, D told P that her husband was seriously hurt. P suffered serious shock, physical harm
I
Is there a tort when a person only says something that causes shock leading to physical harm?

H
 held liable, behaviour was reckless

R
D performed act "calculated to produce some [serious] effect". Wilful injuria – wilful act calculated to cause physical harm was intended, even if such consequences were not; harm to P, thus tort established
NB: Measure reaction by "natural effect on reasonable persons" … "must show that connection between the cause and effect is sufficiently close and complete"
NB: Tort of fraud (or deceit) – person who makes false statement intended to be acted on must make good the damage naturally resulting from its being acted on
	Wainwright v. Home Office (H.L. 2003)
I-74 BATTERY, I.I.O. MENTAL SUFFERING


F
P and son were strip-searched by prison guards who did not follow proper search procedures. P suffered emotional distress, son suffered PTSD. D found liable for battery against son.
I
Was there an invasion of privacy?


Was there infliction of mental suffering?

H
Judgment in favour of defendants

R
Invasion of privacy is not a tort and is not specific enough to become a tort


There was intention to cause distress, as strip-searching is distressing and humiliating


There was no physical harm, so it cannot be inferred that the guards were calculating to do harm

NB: No tort for invasion of privacy b/c of breadth and difficulty of definition. Protection of dignity, right to be left alone, reputation are covered by many other torts.
5.
False imprisonment

False Imprisonment

· Imprisonment without lawful justification

· Restraint must be complete within fixed boundaries ("total"): Bird v. Jones
· Can be brought about with actual physical force, threat of force, or psychological coercion: Chaytor v. London, New York & Paris Assn. of Fashion Ltd., Lebrun v. High-Lo Foods
· Possible that a chain of individuals be involved: Bahner v. Marwest Hotel Co., Lebrun v. High-Lo Foods
· Not necessary that P aware of confinement at time it occurred: Murray v. Minister of Defense
I.
What constitutes imprisonment or arrest 

	Bird v. Jones (Q.B. 1845)
I-88
FALSE IMPRISONMENT


F
 blocked public bridge for boat race; P entered, was stopped, was told to leave the way he came
I
Is one imprisoned if there is an exit?


H
No, action dismissed

R
Imprisonment requires the inability to leave. Here, no total boundary – just inconvenience
	Chaytor v. London, New York & Paris Assn. of Fashion Ltd. (Nfld. S.C. 1961)I-93


F
2 employees of a competing store (s) were price-checking at ’s store. s detained, turned over to police, then released

I
Can there be imprisonment without actual physical restraint (i.e. there were exits)?


Are the Police also liable?

H
Yes, judgment for s


No, police acting on (’s) bad instructions, including lying

R
s' complied to prevent public embarrassment – a form of psychological imprisonment


s unaware of other exits, so perceived physical restraint
	Murray v. Minister of Defence (H.L. 1988)
I-98
FALSE IMPRISONMENT


F
Armed soldiers entered 's home,  unaware she was under arrest

Judge went on premise that she was unaware of being under arrest

I
Is there liability for false imprisonment when prisoner is unaware that they are imprisoned?

H
Yes, you can be imprisoned and it is still a tort

R
There is an abstract right not to be imprisoned, concern: dignity (analogy: baby held for ransom)

D can be liable for violating this right, whether or not you are aware it has been violated
II.
Legal justifications: enforcing the criminal law
Criminal Code
· s. 494 citizens' power of arrest

· s. 495 peace officers' power of arrest

· s. 25 general provision about when citizens or peace officers are "justified" in taking steps to enforce the criminal law
	Lebrun v. High-Low Foods Ltd. (B.C.S.C. 1968)
I-101 FALSE IMPRISONMENT


F 
Store manager () suspected shopper ( of stealing cigarettes; telephoned police. Cop stops  in parking lot, searches  car with his permission, but no cigs found.

I
Was there false imprisonment by the store manager or the cop?

H
Yes, damages to  from supermarket

R 
Plaintiff felt he had to comply with police; he thought he would be arrested – imprisoned in car

D liable b/c he never actually saw P take anything and suspicions not sufficient to call police (CC s.494 (2) – any owner of property can arrest anyone they find committing a criminal offence; s.25 – justified if authorized to do anything, if you act on reasonable grounds) 

Police not liable b/c info provided by D suggested reasonable grounds that P committed offence
	Bahner v. Marwest Hotel Co. Ltd. (B.C.S.C. 1969)
I-107
FALSE IMPRISONMENT


F
Fresh bottle of wine sold to diner () right before closing;  can't drink it all, won't pay unless he can take it home (prohibited). Manager () calls security guard to detain him until police arrive.  taken into custody, jailed first under charge of obtaining goods under false pretenses (untrue), then public drunkenness (demonstrably untrue)

I
Did restaurant imprison the ?
Did Cpl Muir() falsely imprison the ?
Is the hotel liable for the police imprisonment?

H
Store liable, but not for actions of the police. Police liable

R

Restaurant had no right to detain P, as he had not committed a crime (no theft)


Although there was an exit, it was still imprisonment, as the actions of the restaurant showed that the P would not have been allowed to use the exit if he tried

Police should have known P had not committed a crime – therefore restaurant not liable for police arrest, but police officer is liable
	Crampton v. Walton (Alta. C.A. 2005)
I-114 ASSAULT


F
SWAT seriously injured P when they entered his home to search for drug grow-op and weapons. P's home targeted based on faulty, unverified info. P sued police chief and SWAT members, awarded damages. Police appealed, said assault justified, reasonable level of force
I
Was assault justified? Was a reasonable level of force used?

R
No to both. Police did not verify info/address before search, used excessive force.

H
Police have to establish reasonable grounds and reasonable force before court
	Koechlin v. Waugh (Ont. C.A. 1957)
I-125
FALSE IMPRISONMENT


F
2 youths stopped by cops & asked for ID. 1 () didn’t cooperate, scuffle ensued &  arrested and denied phone call
I
Was it false imprisonment?

H
Yes, power of police to arrest w/o warrant is not applicable in this case
R
No justification for the arrest; refusal to provide ID was not reasonable grounds to suspect P was responsible for local break-ins being investigated by police

P not informed of charges and should not have been held without communication
6.
Abuse of legal procedure

I.
Malicious prosecution

Malicious Prosecution
· Test from Nelles v. Ont.
1) Proceedings must have been initiated by D: Casey v. Automobiles Renault Canada (laying of Information before JP)

2) Must have been terminated in favour of P

3) P must show proceedings were instituted w/o "reasonable cause"
· Subjective: was there an actual and honest belief by the prosecutor?

· Objective: was the subjective belief reasonable in the circumstances?

· Prosecutor does not need to be convinced BARD

4) D must have been actuated by malice: Watters v. Pacific Delivery Service
· Difficult to establish

· Include criminal, bankruptcy, civil action proceedings
· Can sue AG and private citizens: Nelles v. Ontario
· MALICE – some predominate wish or motive other than vindication of the law; some other motive than a desire to bring to justice a person the D honestly believes to be guilty

· P must have suffered damage

	Casey v. Automobiles Renault Can. Ltd. (S.C.C. 1965)
I-128
MALICIOUS PROSECUTION


F
D's filed an Information against P for theft of cars; P’s company had sold cars but couldn’t pay $$ to D's; knowledge of the info/charge became public by D's mouth. D's later withdrew the Information before any action was taken and admitted that they had done so maliciously to get $$

I
Since the information was withdrawn by D, are they still liable for malicious prosecution?
H
D liable for malicious prosecution
R
Basic elements of Malicious Prosecution:
Prosecution commences when Information sworn before justice of the peace

Not necessary for JP to issue “process” (summons or warrant as understood in criminal law)

D did all they could to initiate the criminal prosecution
	Watters v. Pacific Delivery Service Ltd. (B.C.C.A. 1964)
I-137 MALICIOUS PROSECUTION


F 

Widow (P) made error on cheque to beer delivery person (D). P gave corrected cheque to D but he went to police about first cheque. Police examined cheque, matched to thief/prostitute by same name. D filed Information with JP, warrant issued and P arrested. P's action for false arrest and malicious prosecution, D won, P appealing.
I 

Was there malice?

H 

There was no malice, therefore no liability

R 

Malice is an ulterior motive other than honest desire to have justice done; requires state of mind, indulgence of personal spite

	Nelles v. Ontario (S.C.C. 1989) 
I-141  MALICIOUS PROSECUTION


F

Nurse charged with murder of children, found innocent. Brought suit against Crown and AG

I

Can Crown prosecutor and/or AG be held liable, or do they have absolute immunity?

H

Crown is immune, AG is not
R

Crown has immunity under 5(6) of Proceedings Against the Crown Act; AG and servants (incl. expert witnesses) have immunity for errors in judgment/discretion/professional negligence, protection is qualified by abuse of office, powers, fraud, malice

NB: Kvello v. Miazga [2007] Sask. CA – after family members had charges for sexual abuse of foster children stayed, accused charged prosecutor and social worker with MP. Prosecutor admitted he did not believe in guilt of members, doubted evidence. Currently being brought before SCC to determine whether prosecutor liable for MP.

II.
Abuse of process
Abuse of Process
· Use of Court for improper purpose, definite act, or threat in furtherance of such a promise

· Does not require proceedings end favourably or show lack of reasonable and probable grounds

· Must show proof of overt conduct to further the improper purpose
	Grainger v. Hill (C.P. 1838)
I-161 ABUSE OF PROCESS


F
 mortgaged ship to   but retained right to use for year or until mortgage paid off; 's decided they wanted ship immediately and had  arrested, knowing he could not afford bail 

I
Was this MP or Abuse of Process? 

H

Abuse of process
R
Ulterior motive for instigating prosecution was to extract from  that which 's could not attain by the action itself (i.e. the jailing was for debt unpaid but really wanted to get ownership of ship which such an action would not have given if successful)

7.
Misfeasance in public office

Misfeasance in public office

· Intentional acts of wrongdoing (deliberate unlawful conduct) by public officials that have harmed the economic and other interests of private persons

	Odhavji Estate v. Woodhouse (S.C.C. 2003)
I-171
MISEFEASANCE IN PUBLIC OFFICE


F
Ohadvji killed in police chase, family brought lawsuit against various D (police officers, chief of police) for not cooperation with Special Investigation Unit. Claimed through misfeasance of officers and negligent supervision by chief, caused harm to family.
I
Are officers and/or chief liable for misfeasance of public office?

H
Offices liable for MPO, acted deliberately to obstruct investigation and aware of potential harm to family

R
SCC states two forms of MPO

1. Public officials act intending to injure P

2. a) Deliberate unlawful conduct in exercise of public functions and b)) aware it is unlawful and it is likely to injure P (not negligence, closer to intent)

NB: O'Dwire v. Ontario Racing Commission – employee not nominated, had employment delayed b/c commission telephoned to remove him from list. ONCA ruled illegal act was deliberate stalling, knowing it would hurt him. Debate about legality of phone call ( evidence of unlawful conduct difficult to find
11.
Defences to intentional torts

I.
Consent
Consent
· Consent to actual interferences must be free, full, informed

· If there is a disparity of positions, the weaker party may not be in a position to choose freely if:

· There is an inequality between the parties

· The inequality is exploited (see Norberg v. Wynrib)
· Must be distinguished from volenti non fit injuria – the person who is willing cannot complain of the injury; know risk of injury and accept that risk


Medical contexts
· Patients must be provided with information about the nature of the procedure and risks involved. Test is what a reasonable individual would want to know: Halushka v. University of Saskatchewan, Reibl v. Hughes
· Patient's consent must be obtained when possible: Mulloy v. Hop Sang
· "Emergency doctrine" allows doctors to make decisions without consent to protect health and well-being of their patients: Marshall v. Curry
· Doctors must respect patient's wish to decline treatment where wish is explicitly stated and patient has capacity, but doctors will be excused of liability for negligence: Malette v. Shuman
· Medical negligence – not meeting standard of care that reasonable person expects; P must prove that harm was done.
· Negligent non-disclosure requires:

· duty of care (law)

· breach of standard of care (fact + law)

· causal link to damage (fact)

· damage not too remote (law)
Sports contexts
· In physical contact sports, participants consent to that degree of physical contact which is part of the game; infractions of the rules might not be tortious as long as w/in reasonable bounds: see Babiuk v. Trann
A.
The need for consent

	Wade v. Martin (Nfld. S.C. 1955)
I-283
ASSAULT, SELF-DEFENSE


F
P injured in bar fight, brought action against D for assault. D denied assault, claimed self-defence with reasonable and justifiable force.
I
Should person who strikes first blow be charged with assault when two parties engaged in fight?

H
Action against D fails, P must pay reduced costs

R
Who struck first blow is irrelevant b/c both entered fight deliberately, with common intent and consent. Neither can complain of injury sustained unless opponent used excessive and unnecessary force or weapon

	Mulloy v. Hop Sang (Alta. C.A. 1935)
I-286 BATTERY


F
Surgeon (P) upset that D didn’t pay fees for hand amputation. D said he never consented to amputation – explicitly said so, wanted to consult own doctor. P had said would do what was necessary (no reply by D at time, possible language issues). P inspected hand while D unconscious and amputated it for D's health.

I
Was there consent?

H
No consent. Nominal damages b/c hand lost in accident, not b/c doctor
R

D clearly did not give his consent to the procedure – although any doctor would have performed the procedure under the circumstances, he needed the consent
	Malette v. Shulman (Ont. C.A. 1990)
I-288 BATTERY


F
brought to hospital after car accident, was unconscious and needed transfusion. Nurse found card in purse stating she was Jehovah's Witness and would refuse blood. Doctor (D) administered anyways b/c questioned patient's true wishes, understanding of consequences

I
Was there the doctor bound by the wishes on the card?

H
Yes, had no reason to disbelieve the card. Found liable for battery, $20,000

R
The card must be taken at face value, or else it is useless. Card-holders take the risks involved
	Marshall v. Curry (N.S.S.C. 1933)
I-302
BATTERY & TRESPASS


F
Doctor (D) removed P's malignant testicle during hernia operation; procedure necessary
I
Is this a case of sufficient urgency to warrant surgery without consent?

H
No Negligence   acted properly


No Battery  surgeon cannot always obtain consent 

R
Doctor may act without consent to preserve the health and life of the patient when to delay would be unreasonable.  Further, in this case, there was no express refusal


There was a need for immediate action and it was impossible to gain consent at the time

B.
Informed consent

	Halushka v. U of Sask (Sask. C.A. 1965)
I-308
TRESPASS & NEGLIGENCE


F
 participated in a research trial, was not accurately informed of procedure or risks. Nearly died.  Awarded $22,500. University appealed, said  had “given consent”

I
Is the D liable in battery for actions taken, since consent was based on misleading information?
H 
Liable in battery; so little information given to P that there could be no consent

R

Doctors disclose all the info and risks a reasonable person would want to know

	Reibl v. Hughes (S.C.C. 1980)
I-312
 BATTERY; NEGLIGENCE


F
 consented to surgery but said he would have postponed if D had told him of risks. D argued that greater risk without operation.

I
Was there battery or negligence with the surgery?

H
Negligence, but not battery

R
P understood the actual procedure and consented to it (just not the risks involved) – still consent


D negligent b/c did not inform P of risks a reasonable person in the same circumstances would want to know
	Arndt v. Smith (S.C.C. 1997)
I-325
NEGLIGENCE


F
 tried to recover costs of raising ill child. Claimed that Dr (D) negligently failed to inform her that chickenpox during pregnancy had risks to fetus; would've aborted if she had known

I
Was there informed consent? What test for negligence should be used?

H
Yes. Use "modified objective test" 
R
Given all the evidence (risks severe but unlikely), the  would have made the same decision


Causal link between Dr.’s actions and her decision was not proven
NB: The “Modified Objective Test” was applied: What a reasonable woman, given the ’s known prior beliefs, would have done
· "Subjective test" – what this individual would have done

· "Objective test" – what a reasonable person would have done

· (Blom: test is problematic – how to distinguish between legitimate persona principles and idiosyncratic foibles?)

C.
Improperly obtained consent

	Norberg v. Wynrib (S.C.C. 1992)
I-345
SEXUAL BATTERY


F
Dr. () traded painkillers to an addicted woman () for sexual favors, to which she consented
I
Was there consent?

H
No. Although P gave her consent, it was invalid

R

Technically, P consented to the sexual favour – but the consent failed the following test:

· Was there an inequality between the parties? (Yes – he was doctor, she was addict)
· If so, the more powerful party exploit the inequality? (Yes – gave drugs to addict)
NB: In SCC, La Forest J. saw it as battery, with consent vitiated by the exploitation of the power imbalance between doctor and painkiller-addicted patient; McLachlin J., as breach of fiduciary duty; and Sopinka J. as negligence and breach of contract.
II.
Self-defence and defence of others
Self-defense
· Reaction to perceived threat must be immediate: Cockroft v. Smith
· Reaction must be proportional to threat ("with reasonable force"): Cockroft v. Smith
Defense of others

· Same requirements as above, but courts recognize there is a greater possibility of error in judgment: Babiuk v. Trann
Defense of property
· If person enters peacefully and initial entry is lawful, must ask them to leave and give them a reasonable opportunity to leave: MacDonald v. Hees
· If they refuse to leave or initial entry was unlawful/forceful, may use reasonable force to eject them: Macdonald v. Hees
	Cockcroft v. Smith (Q.B. 1705)
I-363 SELF-DEFENSE


F
 tried to poke ’s eye, so  bit off tip of P’s finger

I
Was action self-defense?

H
No, D cannot wait and then respond in vengeance with force disproportional to threat

R
Self-defense is reprisal/revenge. Must be immediate and proportional to threat
	MacDonald v. Hees (N.S.T.D. 1974)
I-364
SELF-DEFENSE; TRESPASS; BATTERY


F
 entered ’s hotel room unannounced in the middle of the night, mistakenly believing he’d been invited in.  threw  out violently.  was much larger than  and admitted he was not in fear of 
I
Is this self-defense?
H
No real threat or fear so was liable
R
If person enters peacefully and initial entry is lawful, must ask them to leave and give them a reasonable opportunity to leave. Green v. Goddard. If they refuse or initial entry was unlawful/forceful, may use reasonable force. Unreasonable force is battery.
	Babiuk v. Trann (Sask. C.A. 2005)
I-367 TRANSFERRED SELF-DEFENSE


F
During a rugby game, P stepped on D's teammate. D punched P, breaking his jaw. P brought action for battery

I
Can D use defense of third party as a defense against battery?

H
Yes

R
Threat must be imminent, response has to be proportionate

12

