
Semester 1 Torts CANs

Intentional Torts

Battery

Battery is the intentional infliction of harmful or offensive contact with another person. The contact, but not the harm or offense, must be intended. It must be beyond the inevitable jostling in a crowd, etc. Contact may be with something the P is carrying or wearing and by something D is carrying or has thrown. 

D is liable for unintended consequences (“thin-skulled plaintiff”, Bettel v. Yim) unless totally unforeseeable (Palsgraf).

Surgery or blood transfusion are battery if performed without consent. If the victim isn’t aware, eg. something done while they were unconscious, the cause of action arises when they become aware.

In sport, intentional violence far outside the normal rules of the game is battery.

Damages?

Early cases under trespass: In Scott v Shepherd intervening parties redirected squib. In Leame v Bray, no intent but negligence (wrong side of road): actionable per se. Holmes v. Mather, no intent or negligence (carriage accident), so no tort.

Cook v. Lewis (1952): P shot so trespass actionable per se, onus on Ds to disprove intent and negligence. Held jointly liable.

Miska v. Sivec (1959): Provocation can only reduce damages and must be immediate.

Hodgkinson v. Martin [1929]: Appellant put respondent out of office on mistaken belief and without unnecessary force. No lasting damage, nominal award of $10 given.

Bettel v. Yim (1978) p. 58: Child P Bettel misbehaving in D’s store. D grabbed P and shook him, accidentally banged head. As Cook v. Lewis, onus on D to disprove intent or negligence. No foreseeability limit for damages caused by tort.

Consent in Sport:

Wright v. McLean (1956 BCSC) pg. 178: Boys have a consensual mud fight. P gets hit, perhaps by a rock, by D who did not mean to throw a rock. Harm suffered by consent is, within limits, not a cause of civil action. In sport combatants consent to the ordinary risks, while the play is fair, not malicious and according to the rules. Dismissed.

Agar v. Canning (1965 Man QB) pg. 180: In a hockey game, D checked P, P hooked his neck with stick painfully from behind, D turned and hit him in the head with his stick, knocking him out and causing loss of sight in one eye. Actions showing resolve to cause serious injury, even with provocation, are outside of the scope of implied consent. (provocation went to decrease damages by a third).

Consent to Medical Treatment:

Reibl v. Hughes: It’s only a battery if the information led to misunderstanding of nature of procedure. If you just didn’t know all the risks it’s not battery, may be negligence.

Marshall v. Curry (1933) p. 199: D is a surgeon who did hernia operation on P, during which he found a testicle was diseased and needed to be removed. Where consent can be had it must be. But, surgeon acted in his patient’s interests in unforeseen circumstances and it would be unreasonable to wait for consent.

Malette v. Shulman (1987): P was injured in a car accident, card was found in her wallet refusing blood on religious grounds. D Dr. gave blood to save her life. Daughter confirmed her mother’s views and ordered transfusions stopped, but D only stopped after condition stabilized. 

Donnelly J: Card was clear and must be taken as refusal of consent. 

Duress Negates Consent:

Norberg v. Wynrib [1992] pg. 191: Doctor offered to supply an addicted patient with prescription narcotics in exchange for sex. 3 judges said liable in battery--couldn’t “meaningfully consent”. 1 judge said negligence for failing to treat addiction. 2 said breach of fiduciary duty for exploiting position of power. If consent is procured in very bad way it may be disregarded on public policy grounds.

Self-Defense/Defense of Others/Defense of Property:

Wackett v. Calder (1965) p. 217: P kept trying to fight D ineffectually, D hit him once, got back up and attacked again, and D hit him again, knocking him down and breaking a bone in his cheek.

Bull JA: P wasn’t totally ineffectual and D was turning to leave when P resumed attack. Can’t require a carefully calibrated response. Appeal upheld.

Maclean JA (dissenting): Deference to trial judge. [finish briefing this]

This is an example of CA changing fact finding.

Gambriell v. Caparelli (1974) p. 221: D Caparelli was washing car when P hit it. Fight ensued, D grabbed P but P threw first punch. P had D on car and hands around neck when old italian mom grabbed a garden tool and hit him first on shoulders then on head, stopping the assault. No substantial lasting injury.

Person intervening to rescue in honest (though mistaken) belief of imminent danger is justified in using reasonable force. She had little choice, couldn’t intervene without a weapon. If he’s wrong, would assess damages at $1.

MacDonald v. Hees (1974) p. 230: P knew D and that he would be at a hotel, thought he was invited in, entered room, saw D in bed and said who it was. D threw him out through the storm door. Not self-defense. Defense of property must use minimum force and must first ask them to leave peacefully. If he has broken in, can eject him without asking. Here the force used was unjustified and excessive.

Bird v. Holbrook (1828) ER p. 233: D set spring gun in garden, without warnings as he wanted to catch trespasser. P entered for innocent reason. P was only a trespasser and D wouldn’t be authorized even in taking him into custody, if he were present. No man can do indirectly that which he is forbidden to do directly. 
Assault

Assault is the intentional creation of the reasonable apprehension of imminent battery. The D may lack actual ability to harm, eg. if their gun is unloaded. The P needn’t be afraid, but must apprehend harm. Future threat, eg. by telephone, is not assault. Threat to harm if P does something they have a right to do (“I’ll kill you if you call the police”) is assault.

Holcombe v. Whitaker (1975) p. 66: D came to P’s apartment, beat on door and threatened to kill her if she took him to court. Words alone can’t constitute an assault but can give meaning to an act (apprehension of harm or offensive conduct) and, taken together, can constitute assault (for the jury to decide). He had no right to impose the condition. Both about immediacy (felt he was trying to attack her then) and overt action.

Police v. Greaves [1964] NZLR p. 67: Respondent was drunk and had a knife, threatened to stab two officers if they came closer. The threat is an assault as is eg. “your money or your life.” The police were doing lawful business, shouldn’t be barred.

Duress (may not) Negate Consent:

Latter v. Braddell (1880 CP) pg. 188: D in response to a false rumor that P, her maid, was pregnant, fired her and ordered her to submit to a doctor’s examination. The doctor used verbal coercion but not physical force to make her submit to the exam. 

Lindley J (Lopes J dissenting): consent is the absence of physical resistance. In common law, threat of physical violence is clearly duress, but anything short is doubtful.

False Imprisonment

False imprisonment is the intentional confinement of another person within fixed boundaries without lawful justification. It could be in an open space, if there is no reasonable means of escape (P isn’t required to jump out a window or a moving car, but if there’s a second door available they aren’t confined). A person who voluntarily boards a boat or train is not unlawfully confined if not let out before the trip is over. Miner case. It is false imprisonment if the P goes “voluntarily” to avoid embarrassment.

Bird v. Jones (1845) Eng QB p. 70: P was trying to pass through a public highway when D tells him not to pass, could be expected to use force to back up commands. P could have left in another direction, so not imprisonment. (Denman CJ dissents--if I’m prevented from something I have a right to do, what importance is it if I’m allowed to do something else?) False imprisonment is a trespass tort that requires a boundary.

Murray v. Ministry [1998]: You can be falsely imprisoned without knowing it.

Hill v BC (1997): Being wrongly put in segregation while already in prison is a tort in Canada, but not in Britain.

Campbell v. S.S. Kresge Co. (1976): Witness told the police officer working as security guard that P was shoplifting at K-mart. He stopped her in the parking lot, told her to come with him to avoid embarrassment. She did so, but then challenged him and then as the witness had left he released her. She was given the impression that she was not free to go. There was an intention to do something that would reasonably give that impression.

Herd v. Weardale Steel [1915]: Appellent Herd was a miner who refused dangerous work in a coal mine and demanded to be brought up in the cage, but was refused for 20 minutes until the end of the shift. Viscount Haldane: He had implicitly agreed by accepting work to be in the mine until the end of the shift, so could be held to that without any reason. Compared to demanding to be let off a train between stops. Can one withdraw one’s consent?

False Arrest 

Peace officer needs to have reasonable and probable grounds to arrest, but citizen’s arrest requires that they be found committing the offense.

Koechlin v. Waugh and Hamilton (1957) Ont CA: Stopped by police and P Koechlin refused to give ID. Scuffle, P fell in a ditch and was forcibly arrested with no reason given. His father was informed, came to station where they refused to let him see his son until morning, told him it was for assaulting an officer but wouldn’t say what happened. Not released on bail until the next evening, and the charge was later dismissed.

Under certain circumstances an officer can require certain information and arrest for failing to provide it. But here no reasonable grounds to think he had or would commit an offense. He was also entitled to know what charge or suspicion he was being arrested for. Must inform of true reason for arrest (not required if circumstances are such that he must know); if not, policeman liable for false imprisonment; substance is important, not precise language. D can’t complain if he makes it impossible to inform him (counter-attacks, runs away).

Should not be held incommunicado. He was justified in resisting false arrest, so his resistance can’t be the reason for the arrest. Appeal allowed.

Defense of Legal Authority

Defense where statute authorizes the conduct, eg. a peace officer making a lawful arrest. The Criminal Code permits a peace officer to arrest without warrant anyone he reasonably believes has committed an indictable offense or finds committing any offense

A private citizen may arrest someone he finds committing an indictable offense or reasonably believes has committed one and who is escaping arrest and freshly pursued by police officers. Security officers are private citizens.

It is sufficient to carry out actions such as public works in the best reasonable way (Susan Heys Cambie merchant case, city authorized by statute and needn’t spend a lot more money to decrease inconvenience). A test for legal authority:

1.  Was D acting pursuant to legal right or duty?
2.  If so, does authorizing legislation expressly or impliedly exempt D from tort (or other) liability?
3.  Did D lose protection by failing to do actions in correct manner?

Defamation, Libel and Slander

Defamation is the publication of a statement, including a statement of opinion, that lowers a person or exposes them to the contempt, hatred or ridicule of right-thinking people. Slander is defamation by speech or gestures. Libel is defamation by writing, broadcast, etc. Defenses include: 

· justification (truth)
· fair comment (opinion where it’s a matter of public interest, comment is based on fact, recognizably a comment, can be an honest opinion based on facts, and not motivated by malice)
· absolute privilege, eg. parliamentary, judicial
· qualified privilege includes duty to comment, eg. employer giving reference, duty to report suspected child abuse
Intentional Infliction of Nervous Shock

Performing an act or making a statement (probably false) calculated to cause mental anguish to P and which in fact causes it (Wilkinson v Downton, D told P her husband was injured and P became seriously ill).

Radovskis v. Tomm (1957) p. 90: 5-year-old child was raped by D, parents sued for medical expenses, lost wages, mother’s nervous shock. Fear or acute grief can’t be assessed as damages.

Samms v. Eccles (1961) Utah SC p. 91: D persistently annoyed P with indecent proposals, causing anxiety, fear for safety and emotional distress. Found that a reasonable person would know emotional distress would result, so action can be pursued. Solicitation of sexual intercourse is not a tort in itself (“it doesn’t hurt to ask”), but the circumstances here are aggravated. Note that the action here is not claimed to have made her sick or done physical harm.

Mustapha v. Culligan of Canada Ltd. [2008]: (see p. 620, though ¶ 9 isn’t reproduced) P was not compensated for his unusual sensitivity to flies in water bottle. However, it seems that the SCC might be willing to see psychological harm as compensable even if it falls short of the “illness” standard.

Malicious Prosecution

· D is responsible for commencement of criminal procedings against P;
· P is acquitted;
· Proceedings were commenced without reasonable cause; and
· D motivated by malice (Nelles v Ontario)
Nelles v. Ontario [1989] p. 80: P was charged with murder in deaths of 4 babies in the hospital where she works,dropped for lack of evidence. P sued police officers, Ont AG and Crown. Can she sue prosecutors? Argument that they were acting quasi-judicially and, like judges, should have immunity for policy reasons.

Abuse of Process

Attempt to use the courts for illegitimate purposes, regardless of outcome (eg. extortion of money from separate matter).

Invasion of Privacy

By statute:

Privacy Act, RSBC 1996, c. 373, Suppl p. 149:

1 
(1) It is a tort, actionable without proof of damage, for a person, wilfully and without a claim of right, to violate the privacy of another.


(2) The nature and degree of privacy to which a person is entitled in a situation or in relation to a matter is that which is reasonable in the circumstances, giving due regard to the lawful interests of others.


(3) In determining whether the act or conduct of a person is a violation of another's privacy, regard must be given to the nature, incidence and occasion of the act or conduct and to any domestic or other relationship between the parties.


(4) Without limiting subsections (1) to (3), privacy may be violated by eavesdropping or surveillance, whether or not accomplished by trespass.

2 Exceptions [consent, lawful, incident to lawful authority, fair comment, privilege

3 Unauthorized use of name or portrait of another 

In common law, 4 privacy torts identified by Prosser and approved in Jones v. Tsige para 18:

1.   Intrusion upon the plaintiff’s seclusion or solitude, or into his private affairs. 
2.   Public disclosure of embarrassing private facts about the plaintiff.
3.   Publicity which places the plaintiff in a false light in the public eye.
4.   Appropriation, for the defendant’s advantage, of the plaintiff’s name or likeness.
The first is considered and found that the action should be 1) intentional or reckless; 2) without lawful justification; and 3) highly offensive causing distress, humiliation or anguish in the eyes of a reasonable person (para 71).

Motherwell v. Motherwell (1976) Alta SC p. 99: Mentally unstable D harassed Ps, her family, by phone and mail. They sued for invasion of privacy and nuisance seeking nominal damages and injunction. D claims no tort for invasion of privacy.

Clement JA adds new tort for invasion of privacy by abuse of telephone system. For phones to work, they must ring and people must answer. Offensive mail did not constitute a nuisance. Criticized by the house of lords as doesn’t fit well into nuisance as they didn’t own land.

Hollinsworth v. BCTV [1999] BCCA p. 106: P Hollinsworth signed release for Dr to film for educational purposes only. BCTV sought tape from Dr. Williams, who sent them to Mr. vS for tape, assured them patient had consented, and said he did not know patient’s whereabouts. 
P sued all for defamation, breach of privacy, breach of BC Privacy Act. Dismissed as against BCTV, But $15,000 awarded against Look and van Samang. BCTV not liable in defamation, having made no false statement. Nor did they breach any confidence. Re. privacy, statute says it is a tort “wilfully and without a claim of right, to violate... privacy”. Wilful taken in narrow sense that they knew (or should have) that they were violating privacy--they didn’t. Claim of right = honest belief in a state of facts which would be legal justification--here it was both honest and reasonable. Dismissed.

Watts v. Klaent (cited in Jones v. Tsige): Neighbour listened in on cordless phone conversations, heard mother warn that she will be investigated for welfare fraud. Neighbour tells ministry and gets mother fired. Mother sues neighbour for violation of privacy. Judge couldn’t give damages for lost job because she rightly lost it, but her privacy was seriously violated so he gave $30,000 damages.

Silber v. BCTV: (may not be in book). Silber scuffling with people in parking lot of his store during a labour dispute, was filmed from the street. Sued under privacy act, denied because it was a public place, no reasonable expectation of privacy.

Jones v. Tsige (2012) OCA: D bank employee looked at P’s bank records repeatedly for improper purpose. New “intrusion upon seclusion” tort. No loss, but $10,000 awarded.Wrongful Interference with Chattels

Three types: trespass to chattels, detinue and conversion. All are intentional interference with chattels owned by or in lawful possession of another person, with or without damage. It is wrongful to unlawfully take a chattel or to unlawfully keep it if obtained lawfully. Unintentional interference is negligence.

Trespass to Chattels

Improper touching is a trespass to chattels, with or without damage. Trespass is a wrong against possession, not ownership. The remedy is damages equal to the decreased value or P’s interest in them as a result of the trespass. Subject to obligation to mitigate. 

Ranson v. Kitner (1889) p. 54: Appellants were hunting for wolves and accidentally shot appellee’s dog, which looked like a wolf. Liable for their mistake, judgement for $50 value of dog.

Conversion

Conversion is interference with chattels in such a way that it denies the right of ownership or possession. Conversion may take place even though the chattels were originally obtained lawfully. May involve destruction, giving, selling. Remedy is damages equal to the value of the chattels plus consequential loss or sometimes return of the chattels. Tangible things such as cash can be converted, not money in a bank account. 

Obligation to mitigate: assumed in conversion that P buys a replacement at time of loss. Aitken and Gardiner different because shares weren’t readily replaceable, so it was reasonable not to mitigate. The D must prove your failure to mitigate was unreasonable.

Can P in conversion refuse to take property back and demand payment? Might be a failure to mitigate as damages are avoidable. 

Can elect conversion or detinue when D still has the chattel and refuses to return it. If he parted with it, then unless he is a bailee detinue is not an option. 

Fouldes v. Willoughby (1841) England Ex. Ct. p. 121: P and 2 horses boarded D’s ferry, paid fare, told to leave. D took horses, put them on shore and turned loose, intending that P would follow but he stayed on board. They ended up in stables of D’s brother’s hotel, who said he could have them if he paid for their keep. P brought action and horses were sold. 
Simple movement may be trespass, not conversion, if D did not intend to make further use of horses. He was not attempting to assume any rights over them, but simply to make P leave--rightly or wrongly, but not conversion. If he had thrown them overboard and they drowned then they would be converted.

Mackenzie v. Scotia Lumber Co. (1913): discussed, fill in details

Notes 11, 16, 17--read the various examples.

373409 Alberta Ltd. (Receiver of) v. Bank of Montreal (2002): Mr. Lakusta was signing director of two companies, avoided receiver by changing name on cheque and depositing to account of other co. 

Bank not liable for conversion by accepting the unendorsed cheque into a different company’s account. Lakusta was authorized to deal with the accounts of both companies, so the bank was not liable in conversion for acting on his instructions. Bank did not violate owner’s rights.

Lewis v Averay, [1971] EWCA Civ 4: The good faith buyer got title because the contract between the original owner and “Robin Hood”, though voidable (i.e. liable to rescission) for fraud was nevertheless valid in inception, and so did pass title to “Robin Hood” long enough for him to pass it to the good faith buyer.

Detinue

Detinue occurs where D has not damaged the chattels or denied owner’s title, but is retaining unlawfully and refusing to return them. It is a continuing wrongdoing, and the limitation period may be reset as the D retains them. The P may not be required to mitigate by replacing chattels as he has the right to expect return. Remedy is the value of the goods plus consequential loss or return of the goods plus damages for their detention. 2 kinds: sur bailment--needn’t currently possess but estopped from claiming you don’t (unless you can prove it was through no fault of your own); sur trover--must currently possess. Detinue ceases, at least in trover, if they give the property away.

Aitken v. Gardiner (1956) p. 141: D purchased shares without knowing they were stolen from P, sold some at a low price and were ordered to return what was left. Additional damages in lost profits because the P didn’t have the opportunity to sell the shares at the current price.

P had to prove only that D was in possession and refused to return and that if he parted with it he did so wrongfully. Judgement may be wrong--generally detinue held to apply to bailment but not trover.

Schentag v. Gauthier (1972) Sask: P claimed property being held by D under belief that it did not belong to P but to bankruptcy trustee. Detinue--she can only hold on express authority of person believed to be true owner.

Gen. & Finance Facilities Ltd. v. Cooks Cars (Romford) Ltd. [1963] p. 146: P made a claim for the return of their mobile crane from D in detinue and an alternate claim for damages in conversion. It was found that the P could elect which cause of action to pursue, if the chattel is still in the possession of the D, depending on whether he wants the chattel returned or its value in damages.

Trespass to land

Trespass to land involves the intentional interference with land owned by or in lawful possession of another person. It is committed when D enters the land owned by or in lawful possession of another without consent or lawful justification. Even where entry was lawful, D must leave when ordered by the owner or lawful possessor. Trespass to land may be committed by placing or throwing an object on the land (delivery case).

Smith v. Stone (1647): D was carried onto P’s land by force. Trespass was by whoever carried him, not D. 

Gilbert v. Stone (1648): D claims he was forced by 12 armed men to trespass on P’s land and steal a gelding, under pain of death. Armed men did not trespass so P has no cause of action against them, therefore D must be held liable. Duress is not a defense.

Entick v. Carrington (1765) p. 155: D broke into P’s house and took some papers, claiming to have a warrant from the Secretary of State. Trespass is actionable per se, so it is up to the D to prove justification (which apparently he did not in this case).

Turner v. Thorne (1960) p. 155: Co-D’s were the owner and driver of a delivery service. Mistakenly delivered packages to a garage where he had delivered before, left packages in unlocked garage. P returned and tripped over them in the dark and was injured. Continued presence was a trespass for which mistake is not a defense, so D liable.

Nuisance

Nuisance is unreasonable and substantial interference with a landowner’s use or enjoyment of land as a result of unreasonable actions on neighbouring land. It is intentional use of land in a way that interferes with neighbour’s use of land. It can be used for noise, pollution, odours, pollution.

Defenses

Consent/Duress/Capacity

Express or implied (by conduct) consent, freely given, is a defense. For medical treatment, the patient’s consent should be free, full and informed. Consent in an emergency is implied unless there is evidence that they refuse. For medical treatment, sports, and duress cases see Battery and see Assault. Consent, including sexual, is to be proved by the defendant.

Consent from someone too intoxicated, too young, or mentally incapable of consent is invalid. A child will not normally be held to the standard of care of a “reasonable person” and will be compared to a “reasonable child” of similar age, intelligence, experience, etc.

Duress is not a defense but can negate consent:

Gilbert v. Stone (1648): D claims he was forced by 12 armed men to trespass on P’s land and steal a gelding, under pain of death. Armed men did not trespass so P has no cause of action against them, therefore D must be held liable. Duress is not a defense.

Norberg v. Wynrib [1992] pg. 191: Doctor offered to supply an addicted patient with prescription narcotics in exchange for sex. 3 judges said liable in battery--couldn’t “meaningfully consent”. 1 judge said negligence for failing to treat addiction. 2 said breach of fiduciary duty for exploiting position of power. If consent is procured in very bad way it may be disregarded on public policy grounds.
Self-Defense/Defense of Others/Defense of Property: See Battery for Cases

A person may harm someone to reasonably protect himself from actual or threatened attack (even if mistaken), not in retaliation. The degree of force should be reasonable and necessary to prevent the attack. 

In contrast, provocation is not a defense but may reduce damages.

In defense of property, generally obliged to ask them to leave first before using minimal required force to eject them. If they break in or enter for criminal purpose, don’t have to ask. Dogs or barbed wire fences should be used to keep people out, not to capture them.

Defense and Recaption of Chattels

Same principles as defense of land: D is in possession, attempting to immediately regain possession, or in hot pursuit of someone who has just taken the chattel. If it was taken innocently, D must ask before using force. If grabbed from D’s hand, they can use reasonably required force immediately.

There is a common law privilege to enter land without using force to recover a chattel that came there accidentally or was left by a wrongdoer. If the occupier got the chattel unlawfully and has denied its return, the owner could make a forced entry.

Necessity

A tort was committed in order to prevent or remedy a situation of immediate danger, eg. to save lives or property. Different from self-defense as the person harmed is not the wrongdoer. Though D is justified, P still may be entitled to some damages. Traditionally limited to imminent threat by external forces of nature, not eg. homelessness.

Surocco v. Geary (1853) US? p. 237: D destroyed P’s house, with good faith and apparent necessity to prevent the spread of a fire. Private interests are subordinate to the public interest, though necessity must be clearly shown. 
Vincent v. Lake Erie Tpt. Co. (1910) p. 240: D moored boat at P’s dock to unload, storm developed, dock damaged. P respondent claims negligent in using exposed portion of dock and staying there through storm.
O’Brien J: necessity can override private property rights, but person doing so should compensate resulting damage. This is an incomplete defense: have a right but must compensate. Not certain what a Canadian court would do in these circumstances.

Lewis J dissents: If boat was lawfully in position then adding extra ropes does not make D liable for damage. Dock owner assumes risk when they hire out the dock.

London Borough of Southwark v. Williams [1971] Eng CA p. 239: Homeless squatters can’t use necessity to justify entering vacant houses.

Legal Authority

Defense where statute authorizes the conduct, eg. a peace officer making a lawful arrest. The Criminal Code permits a peace officer to arrest without warrant anyone he reasonably believes has committed an indictable offense or finds committing any offense

A private citizen may arrest someone he finds committing an indictable offense or reasonably believes has committed one and who is escaping arrest and freshly pursued by police officers. Security officers are private citizens.

It is sufficient to carry out actions such as public works in the best reasonable way (Susan Heys Cambie merchant case, city authorized by statute and needn’t spend a lot more money to decrease inconvenience). A test for legal authority:

1.  Was D acting pursuant to legal right or duty?
2.  If so, does authorizing legislation expressly or impliedly exempt D from tort (or other) liability?
3.  Did D lose protection by failing to do actions in correct manner?
Limitation Period

The basic limitation period in BC is 2 years after the day on which the claim is discovered (Limitation Act, SBC 2012, c. 13, s. 6(1)). There are special rules for torts against minors or otherwise lacking capacity.

Damages 

Judicial and Extra-Judicial Remedies

· Injunction to stop an ongoing tort, eg. nuisance.
· Quia timet (“wherefor it is feared’) anticipatory injunction, often used to stop potential strikes
· Injunctions are equitable remedies, so discretionary, may not be granted if damages are an adequate remedy.
· Mandatory injunction--force someone to do something
· Specific restitution--give the property back
· “Self help” remedies, normally not encouraged by law
Compensatory damages make good a loss. They include:

Special/liquidated damages, which have a precise amount. General damages which have to be proved, eg. future income, pain and suffering. 

General damages include: pecuniary losses (money, eg. lost income) and non-pecuniary (capped at $300,000) losses, such as emotional pain & suffering, lost expectation of life, and loss of amenities.

Punitive damages are exceptional; the D must have done something really reprehensible, not just negligence. The judge alone decides.

Aggravated damages: compensatory damage, but like punitive it is triggered by egregious acts. The way the D acted toward the P was so bad that it added to the injury.

Nominal damages are a recognition of a tort even though there was no loss.

The P generally can’t claim profits D made from their torts as D has not been unjustly enriched if you have been compensated.

B.(P.) v. B.(W.) (1992): D had sexually assaulted P, his daughter, through her childhood from age 5 and raped her when she was 20. D had pled guilty to incest but rape charges were stayed. Permanent emotional damage. Cunningham J awarded $100,000 non-pecuniary general damages, $75,000 aggravated damages, awarded $50,000 punitive damages because D had not been punished criminally for certain offences--criminal sanction and civil punitive damages would be double jeopardy.

The Mediana [1900]: Mediana, a ship, hit a lightship which was replaced with a spare--minimal damage. Claimed for repair but also for cost of keeping a spare on hand. “Nominal damages” doesn’t just mean a small amount. In this case there was real loss, albeit small, so not nominal. Nominal damages would be a recognition of a tort even though there was no loss.

Apportionment of Fault

What to do if there’s more than one intentional tortfeasor? Contributory negligence can apportion a share to the P if they were partially the author of their own misfortune.

Joint Torts 

One tort is contributed to by multiple parties, so each is liable jointly and severally. The victim can choose who to collect from, and tortfeasors will be liable to each other for their share.

Several Concurrent Torts 

Multiple torts are committed by multiple parties contributing to one damage. Under the Negligence Act: tortfeasors are jointly and severally liable to victim, but are liable to each other to contribute to the degree that they have been found at fault (determined by judge or jury). 

No Apportionment in a Strict Liability Fault

No apportionment in a strict liability fault such as conversion (Boma Manufacturing Ltd. v. CIBC [1996] p. 245, crooked bookkeeper whose employer wasn’t aware of actions).

Negligence Act, RSBC 1996, c. 333, Suppl p. 131:

1 
(1) If by the fault of 2 or more persons damage or loss is caused to one or more of them, the liability to make good the damage or loss is in proportion to the degree to which each person was at fault.


(2)  Despite subsection (1), if, having regard to all the circumstances of the case, it is not possible to establish different degrees of fault, the liability must be apportioned equally. 


(3)  Nothing in this section operates to make a person liable for damage or loss to which the person's fault has not contributed. 

4 
(1) If damage or loss has been caused by the fault of 2 or more persons, the court must determine the degree to which each person was at fault,


(2) Except as provided in section 5 if 2 or more persons are found at fault


(a)  they are jointly and severally liable to the person suffering the damage or loss, and 


(b)  as between themselves, in the absence of a contract express or implied, they are liable to contribute to and indemnify each other in the degree to which they are respectively found to have been at fault. 

Negligence

Negligence consists of a failure to take reasonable care which causes real harm to the plaintiff. Three elements must be present:

1. Wrongful Conduct

Wrongful conduct consists of a duty of care plus a breach of that duty. There is a duty of care if there is a reasonably foreseeable risk and a person close enough to be affected. The breach is a failure to meet the standard of care required in the circumstances, that of the “reasonable person” or “reasonably competent doctor”/lawyer/mechanic. 

2. Causation

The wrongful conduct must cause the P’s harm. Cause-in-fact may not be sufficient as in intentional torts (due to remoteness) so the proximate cause or cause-in-law will be examined.

3. Harm

Actual harm to a legally-recognized interest, such as the person, chattel, reputation, land, “nervous shock” (with illness) but not emotional distress. Pure economic loss may or may not be legally-recognized. The “thin-skulled plaintiff” will be compensated for actual harm, regardless of foreseeability. Pre-existing conditions may mitigate damage.

Dunsmore v. Deshield (1977) Sask QB p. 289: P bought glasses from Ds optometrist and manufacturer, supposed to be Hardex but were regular glass. He collided with someone playing touch football and a lense broke, injuring his eye.
Macpherson J: Imperial was negligent in supplying wrong lenses and both liable for failing to test them (there is a simple test). D also had to prove causation--J was satisfied that the destructive test for Hardex lenses was a greater shock than the one that caused the injury. Judgment for P, 50/50 but manufacturer to indemnify optometrist. Several concurrent torts.

Causation Cases (Should not be examined)

McGhee v. National Coal Board [1972] Eng  p. 574: P employed to clean brick kilns. D failed to provide showers. P developed dermatitis and sued P. D’s failure to provide showers increased risk, but unable to prove that their absence was likely cause of dermatitis--a factual issue. Lord Reid with 3 concurring held that if D’s negligence materially increases risk of particular injury and P is injured in that way then D deemed part of cause. Lord Wilberforce agreed in result but held that burden of causation should shift to D to disprove causation on balance of probabilities.

Snell v Farrell [1990] p. 574: Doctor created risk by proceeding after he saw blood, not sure that this caused the stroke. Following surgery there was blood in the eye and when it cleared after 9 months blindness resulted. Expert witnesses not certain. Relying on McGhee, trial judge shifted onus to D to disprove causation--he couldn’t and was held liable.

Athey v. Leonati (1996 SCC) p. 585: Car accident, herniated disk. Had bad back before, perhaps exacerbated by attempted exercise after--found 75% bad back, 25% accident. Supreme court found damages 100%, discusses appropriateness of apportionment. Accident makes you fully liable if it materially contributes to the injury (“but for” beyond minimal)--thin skull principle, but exception for “crumbling skull principle” where it was going to happen anyway sooner or later.

Fairchild v. Glenhaven Funeral Services Ltd. [2002] HL  p. 580: P contracted mesothelioma, fatal disease caused by inhalation of a single asbestos fibre, not combined or cumulative. P had been negligently exposed by several employers and couldn’t prove where he got it. Lords reinterpreted Reid in McGee to say that materially increased risk should be treated as a contribution, finding all employees jointly and severally liable.

Barker v. Corus (UK) plc [2006]   p. 580: Similar to Fairchild, but damages divided in proportion to length of time with employer. The principle was immediately overturned by statute.

Clements v. Clements (2012 SCC) supp.: Motorcycle accident--experienced driver, but overloaded and too fast. Nail in tire which suddenly deflated. Expert opinion was even if it were lighter and slower the sudden deflation would have been irrecoverable. Judge rejected expert opinion as being based on different assumptions. Impossible for P to prove causation on “but for” test, so judge applied material contribution and said driver’s negligence contributed. Appeal court said “but for” is the test, P doesn’t have evidence on facts as found by judge. SCC says you can only vary from “but for” based on multiple wrongdoers with material contribution to risk and can’t be proved. Hold them all liable jointly and severally (Cook v. Lewis)
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