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R. v. Gladstone (1996) SCC (Feb. 13)
Facts: D charged with selling herring spawn
D claimed they had an aboriginal right to sell herring and presented evidence at trial showing that trade in herring spawn was part of pre-contact society
Issue: Can the right to sell herring spawn be justifiably infringed?
Ratio: Clarified Sparrow’s test’s 1st question (can Aboriginal’s show prima facie infringement?)
	Modify approach to how the Crown might justify infringement (from Sparrow)
		Must be factually specific  
		If the right has no inherent limits then test changes to has the Crown taken account of the existence of Aboriginal rights + allocated the resource in a manner respectful of the fact that those rights have priority”
Factors to consider when determining whether regulations are in line with
aboriginal priority are:
Were the affected aboriginal peoples consulted?
Is there ample compensation for aboriginals?
Has the Crown accommodated aboriginal participation in the regulated conduct?
Do the Crown's needs require a limit on aboriginal rights?
How has the Crown accommodated different aboriginal groups?
How important is the right to the affected communities?
How does the regulation for aboriginals differ from other users?	
New test → modifies Sparrow for rights without inherent limit, but doesn’t Sparrow test is still used for right with inherent limit 
	Because Aboriginals exist as part of greater Canadian society, then there are situations which allow the Crown to limit the rights, which are in the pursuit of objectives of compelling + substantial importance to that community (Canadian) as a whole
Acceptable objectives include
Pursuit of economic and regional fairness
Recognition of the historical reliance upon
Participation in, the fishery by non-aboriginal groups, are the type of objectives which can (at least in right circumstances) satisfy this standard
Analysis: Compared to Sparrow, this right has no inherent limitation 
Re-telling Sparrow that it has an inherent limitation, while there are only external limits in this case 
In this case, it’s the market can only take so many fish + ocean only has a limited amount of fish
In Sparrow because there was a limit, Fiduciary Duty of the Crown was to prioritize the Aboriginals 
In this case because there was not limit, then the Fiduciary Duty would prove a dangerous to non-indigenous fishers, thus the duty must change  

R. v. Sparrow (1990) SCC (Jan. 30)
Facts: D was fishing at a river + conservation officers arrested him for having too long of a net 
1878 regulations had started to tighten how/where/when Aboriginals could fish
Starting in 1977 they start to loosen fishing regulations for Aboriginals 
Issue: How do Aboriginal rights fit into the post-1982 Constitutional Democracy?
Ratio: Aboriginal Rights Framework → if a tribe states they have an Aboriginal right:
Existence of the right (Onus on Aboriginal)
Does the right still exist? Extinguishment (Onus on Crown) 
s. 35  extinguishment only occurs with both party’s consent
In practice, can happen through politics/indirect legislation
Test is of “clear + plain intent” on Crown intention 
Prima facie infringement (Onus on Aboriginal)
Test → originally interpreted as having to answer affirmative for all 3
Is the limitation unreasonable?
Later decision made this too be a simple condition, not a difficult threshold → answer 1 question in the affirmative  
Does the regulation impose undue hardship? 
Does the regulation deny to the holders of the right their preferred means of exercising that right? 
Just infringement (Onus on Crown) → 2 part test
Is there a valid legislative objective?
[bookmark: _GoBack]Can’t use “public interest” justification because must benefit all, including Aboriginals, which this wouldn’t necessarily require 
Sufficient + substantive objective → acting as “good government”
Is the action justified through the special trust-like relationship between Crown + Aboriginal?
Fiduciary objective → government must act respectively/reasonably
Brings up questions of paternalism because fiduciary obligations only makes sense in unequal relations 
	s. 35(1), at the least, provides a solid constitutional base upon which subsequent negotiations can take place
Treaties and statutes relating to Indians should be liberally construed and doubtful expressions resolved in favour of the Indians
Affirm notion of Crown Honour (Taylor)
Analysis: In this particular case, the Crown’s priorities have to be: conservation, Aboriginal, commercial fishing, etc.
Quotable: Relationship between Crown + Aboriginal people?
It was in the beginning a regulated, albeit self-regulated, right
Originally regulated by Aboriginal, later by Crown
Courts didn’t make much of this, but Aboriginal arguments did
D’s rights were part of Aboriginal rights to regulate their own fishing 

R. v. Van der Peet (1996) SCC (Feb. 6)
Facts: D charged with selling fish under a food fishing licence
D argues her aboriginal right, as part of Sto:lo tribe, is for fishing in general, which includes the right to sell those fish for a moderate livelihood
Issue: How to define the nature of the right at issue?
Once defined, how to establish that such a right exists? 
Ratio: Intent of s. 35 Doctrine of Aboriginal Rights exists + is recognized + affirmed because:
Aboriginal were here before Europeans + Aboriginals were participating in distinctive cultures, as they had done for centuries, which is what separates them from other minority groups 
s. 35(1) provide constitutional framework through which the fact that Aboriginals lived on land in distinctive societies, with their own practices, traditions, cultures, is acknowledged + reconciled with sovereignty of Crown
For an activity to be an aboriginal right, it must be an element of custom or tradition integral to the distinctive culture of the aboriginal group claiming the right. Ten factors must be taken into account:
Court must take into account perspective of aboriginal peoples in terms cognizable to the Canadian legal framework
Identify the nature of the claim being made in determining whether an aboriginal claimant has demonstrated the existence of an aboriginal right
	Factors to consider 
Nature of the action which the applicant is claiming was done pursuant to an aboriginal right
Nature of the governmental regulation
Statute or action being impugned
Practice, custom or tradition being relied upon to establish the right
The custom must be of central significance to the aboriginal society in question
It is only the distinctive features of the society that must be reconciled with sovereignty
Very difficult to assess
The practice must have continuity with those that existed prior to contact. However, the practice may have evolved into modern forms or have experienced interruptions in practice.
Obviously, this cannot apply to Metis, but that's a matter for another case
Court should consider in identifying whether the behaviour existed before contact with Europeans 
It would be entirely contrary to the spirit and intent of s. 35(1) to define aboriginal rights in such a fashion so as to preclude in practice any successful claim for the existence of such a right
Cultural evolution is permitted in certain circumstances 
Allows for evolution of practice + breaks in practice
Rules of evidence should be relaxed to take into account evidentiary difficulties.
Claims to aboriginal rights must be adjudicated on a specific rather than general basis
Existence of an aboriginal right will depend entirely on practices, customs, traditions of the particular aboriginal community claiming the right
The practice must be of independent and integral significance to the aboriginal culture in which it exists  can’t piggy back another behaviour
The integral to a distinctive culture test requires that a practice, custom or tradition be distinctive; it does not require that that practice, custom or tradition be distinct
Distinct = only one who does it
Distinctive = it is a claim that this tradition/custom makes the culture what it is
Influence of European culture is only relevant if the practice is only integral because of that influence
Evolution influenced by Europeans is okay, but an activity that only happens because of Europeans is not 
Take into account relationship of aboriginal peoples to the land and the distinctive societies and cultures of aboriginal peoples
Dissent  Integral-Incidental Test (Feb. 13)
Test is too broad
The test isn’t clear enough, it’s too indeterminacy
Tried to add distinctiveness, specificity, centrality with 10 factors, but not enough
Test is too categorical Uses this case to also criticize Gladstone decision 
Thinks that Gladstone modification shouldn’t have occurred, instead, should rethink rights without inherent limits so that they don’t pose as great deal of policy concern
Dissent’s approach → Empirical Historical Approach
Enough CL regarding Aboriginal law that we can just build on that rather than build something from scratch
Common Law Principle → Recognition of Pre-existing Rights + Customs
Recognition by CL of ancestral laws + customs the Aboriginal peoples who occupied land prior to European settlement (re-writing history a little)
Hint of it in Sparrow, Calder, more seen in Marshall trilogy
Mostly only recognized in Canada about marriage issues
Nature of the interest + customs recognized by CL
 Seen in Marshall trilogy, but not really Canadian cases, only in Royal Proclamation
Analysis: Trading of fish was not integral to the Sto:lo culture, and therefore does not constitute an aboriginal right
	Dissent  Right to fish would have a built-in limit (+ other limitation would naturally exist) because limits would come from pre-existing Aboriginal legal system
Quotable: If British were treating it as terra nullius, then what was point of Royal Proclamation? 
It was practically necessary because some of the Indians still had very powerful armies that needed to be placated
	Judge implicitly agrees with “might makes right” (conquest) as rationale for allowing Europeans to expel Indians from they possess/contract their limits



