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Delgamuukw v. British Columbia (1997) SCC (Feb. 27)
Facts: P seeking declaration of ownership + jurisdiction over hereditary territories 
Issue: What is Aboriginal title?
Ratio: Aboriginal title gives property rights, but not fee simple 
Aboriginal title doesn’t allow for destruction of land + inalienability  comes from the fact that their title is sui generis
Aboriginal title allows for general right to use, more general than just Aboriginal rights, allowed to do things outside of rights 
Also limited that they can’t use land in a way that limits Aboriginal rights
Right is held communally 
Aboriginal title can’t be held individual Aboriginal person + it is a collective right to land held by all members of an Aboriginal nation
Decisions with respect to land are also made by community
Aboriginal title comes from both CL + Aboriginal perspective of land, thus, must be factored into analysis
	Aboriginal Title Test
Occupation prior to sovereignty 
Protected, present use must be reconcilable with the nature of group’s attachment to land
If present occupation is used as proof of prior occupation, must be continuous
Occupation must have been exclusive, but can be “shared”
Federal rights 
	Exclusive jurisdiction to extinguish + legislate in relation to Aboriginal rights
		Reconciliation is a valid reason for infringement 
Acceptable objectives, which are provincial powers
Development of agriculture, forestry, mining, and hydroelectric power
General economic development of the interior of British Columbia
Protection of the environment or endangered species
Building of infrastructure
Settlement of foreign populations to support those aims
Clarifies fiduciary duty  doesn’t demand that Aboriginal rights have to be given priority, other ways Crown can meet its duty (e.g. minimal infringement, consultant, etc.)
Federal government has power over all lands reserved, upon any terms/conditions, for Indian occupation
Relationship with Provincial Crown
	s. 91(24) protects “Indianness” core from provincial control
s. 88 allows Provincial Crown to intrude upon “Indianness” core if it is a law of general application  
“Subject to the terms of any treaty” → can’t work to turn provincial law that interferes with treaty into federal law
Analysis: Ruled for D
Quotable: Aboriginal “governance” isn’t dealt with directly   

Lax Kw’alaams Indian Band v. Canada (AG) (2011) SCC (Feb. 27)
Facts: P have fished for thousands of years + sought this as an Aboriginal right
Issue: How can a modern right evolve from historical practice?
Ratio: Changes to Van der Peet Test
Aboriginal right can evolve, meaning the practice has changed, but right hasn’t 
Right at time A to B can’t be different, however, the actual practice can have been modified 
E.g. if original practice was minor fishing one fish can’t become fishing as central practice with fishing of all kinds 
Clarify clarifications in Sapper + Grey cases 
Identify precise nature of First Nation’s claim to an Aboriginal right based on pleadings
If required, courts may re-characterize the right to terms that is fair to all parties 
Determine if practice has reasonable continuity with a integral pre-contact practice
In some circumstances, when determining the right, courts should consider the “objectives are in the interest of all Canadians and, more importantly, the reconciliation of aboriginal societies with the rest of Canadian society may well depend on their successful attainment”
Analysis: P didn’t have this Aboriginal right

R. v. Marshall; R. v. Bernard (2005) SCC (March 13)
Facts: D caught cutting trees, argued they had title on the land in question.
Issue: What is the standard to prove title? How can that be applied to nomadic peoples?
Ratio: Aboriginal Title Test 
Standard of Occupations → show effective control over land
Works for settled populations, but problematic for nomadic groups
Will depend on evidence
Delgamuukw contemplates that “physical occupation” sufficient to ground title to land may be established by “regular use of definite tracts of land for hunting, fishing or otherwise exploiting its resources” (para. 149)
[bookmark: _GoBack]In each case, the question is whether a degree of physical occupation or use equivalent to common law title has been made out
Exclusive possession in sense of intention + capacity to control is required to establish Aboriginal title 
Typically established by showing regular occupancy/use of definite tracts of land for hunting, fishing, exploiting resources
Analysis: Ruled for R as there was insufficient evidence to ground title 
Quotable: CL + Aboriginal perspectives around Aboriginal Title
Modern legal right has core + Aboriginal Title, which are the boundaries of any pre-contract practices that might have existed 
Aboriginals have right to speak on what the practices are
However, this doesn’t provide equal weight to both parties because CL determines boundaries rather than amalgamation between Aboriginal perspectives + CL
	

R v. Sappier/R v. Gray (2006) SCC (Feb. 27)
Facts: Ds charged with unlawful cutting/possession of crown timber
They claimed that harvesting timber is an aboriginal right
Provided evidence of their pre-contact practice of harvesting trees for a variety of uses.
Issue: How is a distinctive culture defined, and how can you identify the practices integral to that culture? 
Ratio: Changes to Sparrow’s Test
Aboriginal rights are all practices
Right is not the actual behaviour, but how the behaviour is performed has to be Aboriginal
E.g. fishing is something everyone does, but how a tribe uniquely fishes is the Aboriginal right 
Integral to practice now means it’s important to culture
Used to be that it had to be a core element of the culture
Analysis: Right to harvest trees is too broad
Courts narrowed right to right to harvest wood for domestic purposes 
Problem is that it doesn’t show what the aboriginality of this right is 
Law requires that they demonstrate that this right is unique is aboriginality 
Final characterization is → right to harvest wood for domestic uses as a member of aboriginal community, with no commercial dimension 
The right allow them to cut down trees to build a house, can’t sell the wood to get the money to buy a house 
Binnie J. dissent with this point → pre-contact, there was division of labour (some built houses, other to do other things), which should be reflected in right





