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Aboriginal Rights Framework (Jan. 30) (R. v. Sparrow):
· Existence of the right (Onus on Aboriginal) (R. v. Van der Peet)
· Aboriginal rights are all practices (R. v. Sappier/R. v. Grey)
· Practice can be tied to specific piece of land
· Practice can be tied to land, but not specific place
· Practice not tied to land
· Identify precise nature of First Nation’s claim to an Aboriginal right based on pleadings (Lax Kw’alaams Indian Band v. Canada (AG))
· Courts can re-characterize the right to terms that is fair to all parties 
· Determine if practice has reasonable continuity with an integral pre-contact practice
· In some circumstances, when determining the right, courts should consider the “objectives are in the interest of all Canadians and, more importantly, the reconciliation of aboriginal societies with the rest of Canadian society may well depend on their successful attainment”
· For an activity to be an aboriginal right, it must be an element of custom or tradition integral to the distinctive culture of the aboriginal group claiming the right. Ten factors must be taken into account (Feb. 6):
· Court must take into account perspective of aboriginal peoples in terms cognizable to the Canadian legal framework
· Identify the nature of the claim being made in determining whether an aboriginal claimant has demonstrated the existence of an aboriginal right
· Factors to consider 
· Nature of the action which the applicant is claiming was done pursuant to an aboriginal right
· Nature of the governmental regulation
· Statute or action being impugned
· Practice, custom or tradition being relied upon to establish the right
· The custom must be of central significance to the aboriginal society in question
· It is only the distinctive features of the society that must be reconciled with sovereignty
· Very difficult to assess
· The practice must have continuity with those that existed prior to contact. However, the practice may have evolved into modern forms or have experienced interruptions in practice.
· Obviously, this cannot apply to Metis, but that's a matter for another case
· Court should consider in identifying whether the behaviour existed before contact with Europeans 
· It would be entirely contrary to the spirit and intent of s. 35(1) to define aboriginal rights in such a fashion so as to preclude in practice any successful claim for the existence of such a right
· Cultural evolution is permitted in certain circumstances 
· Allows for evolution of practice + breaks in practice
· Rules of evidence should be relaxed to take into account evidentiary difficulties.
· Claims to aboriginal rights must be adjudicated on a specific rather than general basis
· Existence of an aboriginal right will depend entirely on practices, customs, traditions of the particular aboriginal community claiming the right
· The practice must be of independent and integral significance to the aboriginal culture in which it exists  can’t piggy back another behaviour
· Integral = part of culture (R. v. Sappier/R. v. Grey)
· The integral to a distinctive culture test requires that a practice, custom or tradition be distinctive; it does not require that that practice, custom or tradition be distinct
· Distinct = only one who does it
· Distinctive = it is a claim that this tradition/custom makes the culture what it is
· Influence of European culture is only relevant if the practice is only integral because of that influence
· Evolution influenced by Europeans is okay, but an activity that only happens because of Europeans is not 
· Aboriginal right can evolve, meaning the practice has changed, but right hasn’t  (Lax Kw’alaams Indian Band v. Canada (AG))
· Right at time A to B can’t be different, however, the actual practice can have been modified 
· E.g. if original practice was minor fishing one fish can’t become fishing as central practice with fishing of all kinds
· Take into account relationship of aboriginal peoples to the land and the distinctive societies and cultures of aboriginal peoples
· Does the right still exist? Extinguishment (Onus on Crown) 
· s. 35  extinguishment only occurs with both party’s consent
· In practice, can happen through politics/indirect legislation
· Test is of “clear + plain intent” on Crown intention 
· Prima facie infringement (Onus on Aboriginal)
· Test → originally interpreted as having to answer affirmative for all 3
· Is the limitation unreasonable?
· Later decision made this too be a simple condition, not a difficult threshold → answer 1 question in the affirmative  
· Does the regulation impose undue hardship? 
· Does the regulation deny to the holders of the right their preferred means of exercising that right? 
· Just infringement (Onus on Crown) → 2 part test
· Part 1  If right has internal limit (R. v. Sparrow)
· Is there a valid legislative objective?
· Can’t use “public interest” justification because must benefit all, including Aboriginals, which this wouldn’t necessarily require 
· Reconciliation + sufficient importance to broader community as a whole, especially if it’s for reconciliation are valid objectives (Delgamuukw v. British Columbia)
· Acceptable objectives, which are provincial powers
· Development of agriculture, forestry, mining, and hydroelectric power
· General economic development of the interior of British Columbia
· Protection of the environment or endangered species
· Building of infrastructure
· Settlement of foreign populations to support those aims
· Sufficient + substantive objective → acting as “good government”
· Acceptable objectives, which are provincial powers
· Development of agriculture, forestry, mining, and hydroelectric power
· General economic development of the interior of British Columbia
· Protection of the environment or endangered species
· Building of infrastructure
· Settlement of foreign populations to support those aims
· [bookmark: _GoBack]Part 1  If the right has no inherent limits then test changes to(R. v. Gladstone)
· Is there a valid legislative objective?
·  Has the Crown taken account of the existence of Aboriginal rights + allocated the resource in a manner respectful of the fact that those rights have priority” 
· Factors to consider when determining whether regulations are in line with aboriginal priority are:
· Were the affected aboriginal peoples consulted?
· Is there ample compensation for aboriginals?
· Has the Crown accommodated aboriginal participation in the regulated conduct?
· Do the Crown's needs require a limit on aboriginal rights?
· How has the Crown accommodated different aboriginal groups?
· How important is the right to the affected communities?
· How does the regulation for aboriginals differ from other users?	
· Is the action justified through the special trust-like relationship between Crown + Aboriginal?
· Fiduciary Objective → government must act respectively/reasonably
· Brings up questions of paternalism because fiduciary obligations only makes sense in unequal relations 
· Doesn’t demand that Aboriginal rights have to be given priority, other ways Crown can meet its duty (e.g. minimal infringement, consultant, etc.) (Delgamuukw v. British Columbia)
· Have to look at the Fiduciary Interest  Brings up questions of paternalism because fiduciary obligations only makes sense in unequal relations 

Aboriginal Title Test (Feb. 27) (Delgamuukw v. British Columbia) – Onus on P to prove
· Occupation prior to sovereignty
· Protected use must be reconcilable with the nature of group’s attachment to land
· If present occupation is used as proof of prior occupation, must be continuous
· Occupation must have been exclusive
· Standard of Occupations → show effective control over land (R. v. Marshall/R. v. Bernard)
· Works for settled populations, but problematic for nomadic groups
· Will depend on evidence
· Delgamuukw contemplates that “physical occupation” sufficient to ground title to land may be established by “regular use of definite tracts of land for hunting, fishing or otherwise exploiting its resources” (para. 149)
· In each case, the question is whether a degree of physical occupation or use equivalent to common law title has been made out
· Exclusive possession in sense of intention + capacity to control is required to establish Aboriginal title (R. v. Marshall/R. v. Bernard)
· Typically established by showing regular occupancy/use of definite tracts of land for hunting, fishing, exploiting resources
· Typically established by showing regular occupancy/use of definite tracts of land for hunting, fishing, exploiting resources

Metis Identity (March 13) (R. v. Powley)
· For purposes of s. 91(24), “Indians” = Non-status Indians, Inuit + Metis 
· Metis community must show proof of shared customs, traditions, + collective identity to demonstrate existence
· Existence of an identifiable Metis community must be demonstrated with some degree of continuity + stability in order to support a site-specific Aboriginal rights claim
· Individual Metis identity is established on a case-by-case basis
· Takes into account value of community self-definition, need for process of identification to be objectively verifiable
· Courts suggested that membership requirements needs to be more standardized + formalized by Metis community 
· 3 broad factors 
· Purpose behind protection under s. 35
· Isn’t due to cultural developed before contact because Metis culture was created after contact
· Modification behind Van Der Peet test
· Test for Métis practices should focus on identifying those practices, customs and traditions that are integral to the Métis community's distinctive existence and relationship to the land
· This unique history can most appropriately be accommodated by a post-contact but pre-control test that identifies the time when Europeans effectively established political and legal control in a particular area


Treaties (March 27)
· Nature (Simon v. R)
· Indian treaty is unique → it is an agreement sui generis which is neither created nor terminated according to the rules of international law
· Characteristics of a treaty → intention to create obligations, the presence of mutually binding obligations and a certain measure of solemnity
· Interpretation (R. v. Marshall)
· Aboriginal treaties constitute a unique type of agreement and attract special principles of interpretation
· Treaties should be liberally construed and ambiguities or doubtful expressions should be resolved in favour of the aboriginal signatories
· The goal of treaty interpretation is to choose from among the various possible interpretations of common intention the one which best reconciles the interests of both parties at the time the treaty was signed
· In searching for the common intention of the parties, the integrity and honour of the Crown is presumed: Badger, supra.
· In determining the signatories’ respective understanding and intentions, the court must be sensitive to the unique cultural and linguistic differences between the parties 
· The words of the treaty must be given the sense which they would naturally have held for the parties at the time
· A technical or contractual interpretation of treaty wording should be avoided
· While construing the language generously, courts cannot alter the terms of the treaty by exceeding what “is possible on the language” or realistic
· Treaty rights of aboriginal peoples must not be interpreted in a static or rigid way. They are not frozen at the date of signature. The interpreting court must update treaty rights to provide for their modern exercise.  This involves determining what modern practices are reasonably incidental to the core treaty right in its modern context
· Test for Treaty Impairment
· Did the provision at play impugn a treaty right?
· Is the impugned provision valid + applicable under the Constitutional division of power? 
· Very difficult for province to move into treaty rights because on the face of it treaties are a federal power

	
