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Charter (Jan. 9) 
· Charter s. 25 → not really used, but should have some value regarding Aboriginal 
· Some academics think there’s some tension between Aboriginal rights which is collective + Charter which is individualistic 
· Not clear from courts + legislature what this section should be used 
· s. 35 “Rights of the Aboriginal Peoples of Canada”→ main focus of this course is s.35(1)
· (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.
· (2) In this Act, "Aboriginal Peoples of Canada" includes the Indian, Inuit and Métis peoples of Canada.
· (3) For greater certainty, in (1) "treaty rights" includes rights that now exist by way of land claims agreements or may be so acquired.
· (4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in (1) are guaranteed equally to male and female persons
· Not part of Charter, so shouldn’t be subject to s. 1, however, courts have constructed a similar analysis for this section

Bearing Witness (Jan. 9) 
· Historical context → building tools for understanding + interpreting
· Discusses early relations
· Aboriginal were in stronger position + British wanted to create alliances with them to help fight off the French
· Rule of law
· What is “law”?
· Rules + principles stating permitted + prohibited actions, creates means for certain actions (e.g. contract law)
· Treaties as legal instruments
· Conceptions of law
· Different understandings
· British create treaties with Aboriginals using the Aboriginals conceptions + then British write another treaty afterwards with their conception, which is very different from the treaties they co-wrote with the Aboriginals
· Development of British law + policy
· After defeat of French in North America → have to find method of placating all Aboriginals, both allies and French allies

Royal Proclamation of 1763 (Jan. 9)
· Linked British Crown + Aboriginal nations with a symbolic chain 
· Designated territory that hadn’t been ceded/purchased to be Aboriginal reserve
· Only the Crown can purchase land from Aboriginal reserves, not individuals

Crown Honour (March 13) (Manitoba Metis Federation Inc. v. Canada)
· Royal Proclamation is a source of Crown Honour 
· Proclamation states that Crown will protect Aboriginal interests, not paternalistic
· In beginning, Crown acted as if it would act honourably, now they must continue to act so  
· Doesn't mean that Crown is acting honourably, but the standard their measured by is “honour”
· Honour is like reasonableness 
· Honour of the crown is most fundamental core of this area of law + fiduciary duty arises from this 
· Honour of the crown requires, when implementation of a constitutional obligation to an Aboriginal people, crown to:
· Takes a broad purposive approach to the interpretation of the promise
· Acts diligently to fulfill the purpose
· Statute of Limitations can’t bar claims based on Crown Honour
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Aboriginal Title Rights (March 13) (Delgamuukw v. British Columbia)
· Right to exclusive use + occupation of land
· E.g. governments accommodate the participation of aboriginal peoples in the development of the resources of British Columbia, that the conferral of fee simples for agriculture, and of leases and licences for forestry and mining reflect the prior occupation of aboriginal title lands, that economic barriers to aboriginal uses of their lands (e.g., licensing fees) be somewhat reduced
· Because it’s exclusive use, hence greater right, thus, lower protection 
· Encompasses right to choose to what uses land can be put, subject to ultimate limit that those uses can’t destroy ability of land to sustain future generations of Aboriginal peoples
· Duty to consult is mandatory
· Different levels of the duty from full consent, especially when it’s about hunting + fishing regulation, to sending letter as notice  
· Full consent is something that’s being debated right now
· Hunting + fishing is somewhat surprising since those are provincial powers 
· Have inescapable economic component 

History of Treaties 
Eastern Canada/Maritimes (1600’s-late 1700’s)
· Peace/friendship (trade and alliances)
· No treaties of land cession.
British-Haudenosaunee Relations (emerging out of Dutch-Haudenosaunee relations): 1600’s-1800’s
· Two-Row Wampum
· Covenant Chain
· Haldimand Proclamation (1784)
Early 1800’s (today’s southern Ontario)
· Dozens of small land-transfers
· Lump-sum payments
1850 – Robinson-Huron and Robinson-Superior treaties
· Template for numbered treaties
· Shifted from lump sum payments to Treaty-annuities, large tracts of land, reserve establishment
· Treaty-annuities were seen as a cost effective measure.
The numbered treaties (Treaties 1 to 11): 1871-1921
· Purportedly: surrender of land/jurisdiction in exchange for treaty annuities, reserves, assurances around continuation of ways of life, varied other promises (education, medical care, etc)
British Columbia: Treaty 8 and the Douglas Treaties
· Douglas treaties = treaties on Vancouver Island. (Morris)
The Manitoba Act (1870)
· Manitoba Metis Federation v. Manitoba and Canada (2013) SCC 14
Modern Treaties – Would also be protected under s. 35, but government attempting to have pieces of the treaties signed off as NOT under s. 35.
· Comprehensive Claims policy (1973-)
· BC Treaty Process (1992-)


