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Calder v. British Columbia (AG) (1973) SCC (Jan. 23)
Facts: Calder + Nisga'a Tribal Council seeking declaration that aboriginal title existed on their lands + had never been extinguished
Issue: Are lands ceded under treaties covered in s. 91(24) (...land reserved for Indians)
	Fed argued that they were the ones who signed the treaty, thus, it’s their crown land
ON argues that BNA s. 109 gives them the right to resources in their province, thus, it’s their crown land
Ratio: Judson J  Royal Proclamation is a source of Indian title, but there are also other sources 
		Nisga title is based on something other than Royal Proclamation, however, as BC established colony, Aboriginal rights was extinguished 	
		Absolute title can’t be held by more than 1 party → thus, while Crown has absolute title, Nisga can’t have interest too
	Hall J → Accepts that some jurists see Royal Proclamation, 1763 as an Indian “Bill of Rights” (St. Catherine’s Milling)  Nisga has Personal and Usufructuary Burden on Crown title
If position is taken that BC was “terra incognita”, then proper to see Proclamation as “following the flag”, like the Magna Carta → when Crown popped up in BC, then Proclamation applies there 
Clear + Plain Intent Test to extinguish Indian title
However, also found that Sovereign had right to extinguish Indian title, just didn’t use it properly 
Recognizes “possession is of itself at common law proof of ownership” 
Argues that Indian interest is a burden on Crown’s absolute title, thus, both interests can co-exist (St. Catherine’s Milling)
Canadian law presumes Crown Honour → is important idea in modern times 
Even if Crown in reality didn’t act honourably, Canadian law has to presume + interpret their act as if they did
Analysis: Dismiss case based on procedural grounds, no clear decision on issue
6 judges agree that Nisga had interest in land before establishment of colony 
3 judges (via Judson J) agree that creation of colonies extinguished Nisga’s interest 
3 judges (via Hall J) agree that creation of colonies didn’t extinguish Nisga’s interest
1 judge said that they had to get permission to sue from province, which they didn’t, thus, not a legitimate case
Quotable: While the Nisga technically lose, as a result of this case, government change their policy position + created new policy called “Comprehensive Claims Policy”
BC maintains Indians don’t have interest

Guerin v. The Queen (1984) SCC (Jan. 30)
Facts: BC reserves aren’t created from treaties
Musqueam tribe was given 3 reserves, which they hadn’t agreed to
Tribe surrenders a section of land so that they can generate revenue in 1957
Negotiations are done between tribal leaders, Crown, golf owner
Tribe isn’t informed about all the discussion between Crown + golf owner, aren’t informed of actual terms of agreement
Issue: What obligations did the Crown owe? Were they breached?
Ratio: 4 judges (Dickson)
Affirms Aboriginal interest is a blemish on Crown title (St Catherine's Milling)
Aboriginal interest is Sui Generis  means more than just a personal right, but less than beneficial ownership
Doesn’t agree with trust argument because there’s no Beneficial Interest (no trust corpus), which is how Dissent finds trust
Argues that when tribe surrenders land + signs papers to this effect, then Indian title disappears + Crown title is perfected
However, even though there’s no trust, Crown still has legal obligations through Fiduciary Interest, which is a lower interest than legal trust, but higher than political trust 
This interest is the heart of s. 35 
Fiduciary Interest requires Crown to act in the best interest of the tribe
Dissent 3 judges (by Wilson J)
Looks at s. 18(1) of the Indian Act as an acknowledgment of the historical reality of the responsibility the Crown has towards Indians
Tribes have Beneficial Interest + Crown has to protect this interest + not allow anything to interfere with this 
Different from Personal Interest because Beneficial Interest doesn’t imply owning the land, just right to enjoy its profits
Tribes don’t own land, have no property interest is, only has beneficial interest 
Looks at Political Trust + dismisses it on the basis that the band’s interest isn’t solely grounded in some instrument (e.g. Indian Act), but comes from a separate source, which is a pre-dating Crown Sovereignty Right 
Crown discretion on use of land isn’t unlimited due to s. 18(1), has to benefit tribe 
Having discretion doesn’t imply there aren’t legal requirements 
Distinction between Wilson + Dickson is that Wilson is willing to accept TJ’s decision using the trust analysis 
Wilson also accepts the Fiduciary Interest argument 
Dissent  1 judge (by La Dain J for Federal Appeal) → finds it not a trust, but a promise on part of Government
If government fails its promises, there is no recourse 
Analysis: Dismiss case based on procedural grounds, no clear decision on issue
6 judges agree that Nisga had interest in land before establishment of colony 
3 judges (via Judson J) agree that creation of colonies extinguished Nisga’s interest 
3 judges (via Hall J) agree that creation of colonies didn’t extinguish Nisga’s interest
1 judge said that they had to get permission to sue from province, which they didn’t, thus, not a legitimate case
[bookmark: _GoBack]Quotable: Fiduciary Interest  Other questions might come up depending on facts
Whether there has been as little infringement as possible in order to affect the desired result?
Whether, in a situation of expropriation, fair compensation is available?
Whether the aboriginal group in question has been consulted with respect to the conservation measures being implemented?

St. Catherine’s Milling and Lumber Co. v. The Queen (1888) Privy Council (Jan. 16)
Facts: Fed government issued permit to lumber company within ON
ON objected that they were the only ones allowed to provide permit 
Treaty existed of land, which was signed between tribe + feds, provinces weren’t involved at all
Issue: Are lands ceded under treaties covered in s. 91(24) (...land reserved for Indians)
	Fed argued that they were the ones who signed the treaty, thus, it’s their crown land
ON argues that BNA s. 109 gives them the right to resources in their province, thus, it’s their crown land
Ratio: BNA does give province control of provincial resources, thus, feds don’t have right to give permit 
Source of the aboriginal interest in land is the Royal Proclamation, 1763 
Aboriginal has Personal and Usufructuary Right
Can’t sell their interest except to Crown, can only use + benefit of land 
Same as Marshall’s Inalienability Right 
Recognized Crown Title (same as Marshall’s Ultimate Dominion), of which Indian title is a burden/blemish that can be removed as wanted by Crown
Analysis: Provinces didn’t create reserves as dictated by treaties because they weren’t a signing party, thus, aren’t bound by its obligations
They do get the resource benefits because of BNA
Quotable: Why would Canada make treaties with Indians if Canada already had ultimate dominion + was giving rights to Indians out of their goodness of their hearts?
Canada gives Indian interest to Indians, but they can only give get them back if everyone agrees, which are treaties 



