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History of the Law of Torts and Negligence
· 800 Years Ago: Early days of common law. The state had little concern regarding individuals and their interactions.

· 1300s: The monarchy began to take an interest in individual interactions. Trespass began the law of torts. However, a party wanting to bring an action for trespass had to follow strict forms- their trespass must fit a writ.

· 1400s: In response to the restricfulness of the writ system, “actions on the case” developed. The appealed to a sense of justice, and developed into nuisance, some others, and negligence. 

· Early negligence could only apply to certain cases: Apothecaries, doctors/surgeons, and other people who served the public in a professional capacity, and for whom there was a general accepted standard of appropriate conduct.
· Late 1700s: Negligence developed in a way that they could be indirect, as opposed to the directness required by the trespass torts. Scott v. Sheppard is an example of a trespass tort requiring directness.

· 1800s: Instead of focusing on causation, courts began to see fault as most important for actions on the case. Wit this shift in focus, it became less necessary to restrict actions to the pre-set categories. There was an attempt to develop a more general theory/principled approach the negligence.

Donoghue v. Stevenson

· Facts: P became sick after drinking snail-infested ginger beer.

· Reasons:
· “There must be some general conception of relations giving rise to a duty of care”

· This theory should be based on a social theory of general wrongdoing.

· Negligence won’t always give rise to successful actions. Some harm is simply expected in day-to-day activities. Therefore, the ability to bring actions for negligence must be limited.

· We all have a moral duty to love your neighbour. This translates into a duty to not to harm to your neighbour.

· Those who constitute your neighbour are the people the reasonable person should be expected to imagine would likely be directly & closely affected by your actions. The concern is not with who the people are, but what their relationship is to you.

· Dissent; Lord Buckmaster
· Where will negligence end? Where does liability end? Expanding negligence like this could result in unlimited liability that would impede the progression of capitalism

Elements of the Tort of Negligence

· Duty of Care

· Standard of Care & its breach

· Causation

· Remoteness of damages

· Actual low

· Defences (such as contributory negligence)

· Exemptions: Public authorities; limited to physical loss (not monetary)
Duty of Care

Hedley Byrne v. Heller

· Case of negligent misrepresentation

· Donague principle applies: There was a close & direct relationship where D should have realized that his advice on the credit-worthiness of another company could result in harm if he didn’t exercise due care.

Home Office v. Dorset

· Facts: Home Office oversaw the maintenance of juvenile delinquents, who destroyed some property. They applied donaghue despite the exception made for bringing actions for trespass on the case against governments.

Just v. BC

· A family was killed by falling rock on the sea to sky

· Found that the government can’t be sued for policy matters; but they can be sued for operational matters.
Anns v. Merton London Borough Council

· There is no need to fit the narrow precedent from Donoghue; you can look instead to the general principle.

· TEST: 2 stage analysis

· Was there sufficient proximity between the parties. This suffices for showing a prima facie duty of care.

· The burden then shifts to D to show there is some reason their liability should be negated or reduced.

· D argued that while there was a duty due to proximity, it should be limited in some way because they were being sued on a policy matter.

· Adds to donaghue the idea that once P shows proximity, D must show that liability won’t apply.

Murphy Case & Caparo Case
· UK law diverges from the Anns test

· In Murphy, courts showed they thought the test was going too far.

· Courts feel they weren’t comfortable with using “proximity” to import a duty of care.

Kamloops v. Williams

· Canada adopts the Anns test

Cooper v. Hobart

· Facts: P and others invested money with mortgage brokers, which were overseen by D as the mortgage registrar.

· Issue: Is D in such close proximity to P so as to have a duty of care?

· Reasons:
· Defines proximity in terms of expectations

· If one should form expectations that the other ought to be aware of, then the other has a duty of care to that person.

· Physical proximity is irrelevant

· Concern is with reliance, expectation, and whether it is just and fair to impose that duty on the plaintiff.

· 2 stage test:

· Is there proximity and reasonable foreseeability?

· Are there any residual negativing policy considerations to negate finding a duty of care?

· If both can be established, then a prima facie duty of care exists, and the burden shifts to D to show policy considerations that limit liability or eliminate it.

Cooper Test

· Part 1: Is there Proximity
· Proximity is mostly a matter of policy.

· It comes down to whether it would be just and fair to impose a duty of care upon the defendant, which is a policy consideration.

· Categories are important in determining proximity. Relationships of proximity are classified via categories. Where the parties fit into one of these categories of relationships, then there will be proximity. The list of categories isn’t closed, as novel situations can lead to the creation of new categories.

· Part 2: Negativing considerations

· Extra-legal considerations, such as opening up unlimited liability to an unlimited class of people.

Dobson v. Dobson

· FACTS: An unborn fetus was injured by her mother and sues for negligence.

· ISSUE: Should a duty of care be placed upon the mother? 
· REASONS:
· Finding a duty of care would infringe upon the mother’s right to bodily integrity

· To find a duty would bring pregnant women’s actions under the scrutiny of the courts.

· It would be difficult to determine where tortious liability begins and ends

· Lifestyle choices beyond the control of pregnant women (such as drug addiction) could lead to liability in tort. The purpose of deterrence would therefore be impossible to fulfill

· Generally, finding liability would do nothing to help the more general societal problem of inadequate services for people with special needs. 

Reasonable Forseeability

· Harm and person in the position of the plaintiff must both be foreseeable.

Special Duties of Care: Duties over Drunks
General

· Osterlind v. Hill: There is no need to rescue a victim if you are an innocent bystander who does not play a role in the story. There is no duty to involve oneself. 
· This protects individual autonomy, which is at a premium in western society.
· Exception- in Quebec, a charter imposes a duty to rescue if there isn’t unreasonable danger to the rescuer (common in civil law jurisdictions)

Jordan House v. Menow

· FACTS: M often drank at JH. The patrons were aware he was a bad drunk and cut him off. He got in an accident on his way home

· ISSUE: Does JH have a duty of care over their patrons?

· REASONS: 

· JH had particular knowledge of his intoxication.

· They also had background knowledge of his propensity for being a bad drunk.

· There is statutory regulation of drinking

· There is a relationship of invitor/invitee

· This leads to a requisite level of forseeability to establish a duty of care.

CROCKER v. SUNDANCE

· FACTS: S put on a tube race. C got drunk and despite warnings after an injury on his first run, participated and became a quadriplegic.

· ISSUE: Does Sundance have a duty of care over crocker? 

· REASONS:
· S knew C was drunk

· C was weaing a tubing bib while drinking

· S made some effort to stop C

· S knew the activity was dangerous b/c someone else had been injured

· The competition was held to promote the resort

· This creates an invitor/invitee relationship, and results in a duty of care upon S.

Caillou Estate

· REASONS:
· A more restrictive approach was taken. There is no commercial aspect to buying into a tournament where beer is provided.

Stewart v. Pettie

· REASONS:
· The defendant must do more than merely serve alcohol to be held under a duty to act. There must be knowledge of the intoxication.

Childs v. Desmoreaux

· FACTS: D held a BYOB party. A drunk driver leaving the party hits and injures Childs.

· ISSUE: Are the social host D’s liable? NO

· REASONS:
· This was a novel situation which required an application of the cooper test.

· There was no training on how to serve, no regulation, and insufficient proximity. This negates finding a duty of care.

· NOTE:
· The door wasn’t closed on finding social hosts liable. 

Special Duties of Care: Duty to Prevent Crime & Protect Others

Jane Doe Case

· FACTS: A serial rapist followed a pattern of breaking onto women’s second story balconies in a specific geographical region. The police didn’t warn for fear of causing hysteria; they said they didn’t warn for policy reasons.
· ISSUE: Did the police have a duty of care over Jane Doe?
· REASONS: 
· The police needed to have some knowledge for the duty to arise. This creates forseeability
· Here, there was sufficient knowledge, which gives rise to a duty.
Hill v. Chief Constable

· RATIO: Other jurisdictions are less inclined to find a duty to prevent crime because it could compromise investigations.

Special Duties of Care: Duty to Rescue

Matthews v. MacLaren

· FACTS: MacLaren had a boat. Matthews fell overboard. MacLaren tried to rescue him, but did so by backing up rather than turning around. By the time they got to him, Matthews had died.
· ISSUE: Does MacLaren have a duty to rescue?

· REASONS:
· Generally, the common law says that there is no duty to rescue.

· However, a duty arises in this case because once you undertake to do something, you are obliged not to make the situation worse.

· Also, the Shipping act obliges some vessels to assist overboard. This extends to owners of boats due to the quasi-contract between the parties.

Matthews v. MacLaren (Horsely Complication)
· FACTS: Horsely jumped into the water to try to rescue Matthews. He died almost as soon as he hit the water.

· ISSUE: Does MacLaren have a duty of care over Horsely?

· REASONS:
· In making the negligent first rescue, MacLaren induced Horsely to jump into the water.

· If a third party actor induces a rescuer to make a rescue, then the actor can be liable.

Special Duties of Care: Duties to the Unborn

Categories of Duties:

· Pre-natal injuries

· Pre-conception wrongs

· Wrongful birth/wrongful life

· Wrongful Pregnancy

Arndt v. Smith

· FACTS:  A mother contracted chicken pocks and wasn’t warned of the potential harm to her unborn child.

· REASONS:
· Court wouldn’t find wrongful life

Bovingdon v. Hergott

· FACTS: Taking fertility drugs led to twins, which were prematurity

· REASONS:
Wrongful Pregnancy

· Parents try not to become pregnant, but do, and have the child.

· Courts have found that it devalues human life to call this a loss and compensate for it.
Kealy v. Berezowski

· REASONS: There is a possibility for recovery for wrongful pregnancy if you can show that a lack of finances is the reason the parents didn’t want to have a child
· NOTE: Here, motive comes into play, despite normally not being considered in civil cases.
Issues with Wrongful Life:

· How can you compensate a child for wrongful life

· How do you define what constitutes wrongful life?

· Is there really harm to the child?

Options for dealing with Wrongful Life

· Eliminate the duty

· Use the existing duty for wrongful birth, but bolster parental recovery

· Allow for recovery

· Change the name and allow for recovery

Special Duties: Nervous Shock

History of Nervous Shock
· Only problematic when it’s the only harm you suffer.

· 1901: Dulieu: Possible for recovery when you fear injury as well as being injured.

· 1924 Hambrook: Fear of harm to family will suffice, but you must see or hear of the trauma yourself within the immediate proximity of the event.

· 1982 McLoughlin: Nervous shock should fall under an branch of negligence and the donoghue Stevenson framework

· 1991 Alcock: 3 factors should be considered: the class of person, the proximity to the action; and the means by which the shock is caused. (NOTE- these are drawn from McLoughlin)

Mustafa

· FACTS: M saw a dad fly in some fresh, unopened, bottled water. As a result, he suffered major psychiatric trauma
· REASONS:

· There is no novel category of duties here. A duty exists as per Donoghue
· Case fails on remoteness-
· Mustapha’s reaction was remote- it was caused by some weird sequence of events or was magnified in some way. It therefore isn’t fair to hold D liable.
Post-Mustafa
· There’s a general recognition that you can’t recover for emotional damage
· If you can show a genuine psychiatric disorder that causes physical damage, you can try to claim
· There have been no successful nervous shock claims at the court of appeal level.
Special Duties: Doctor’s Duty to Inform

Reibl v. Hughes

· RATIO: If a doctor fails to disclose all information necessary for a patient to make their decision, there is negligence.

· RATIO: Doctors must disclose material risks—this includes serious problems with low probability of occurring; and non-serious problems with a high probability of occurring. 

Haughian v. Paine

· FACTS: A serious outcome with low probability occurred. The patient hadn’t been aware there were other options including doing nothing, or a conservative management program, of the possibility of getting better without medical treatment
· REASONS: 
· Doctors must tell patients of all reasonable alternatives, and their risks
· Both material risks and options must be disclosed so they can be weighed against one another

Riebl v. Hughes

· FACTS: Man close to pension gets medical treatment without full information
· ISSUE: What test for causation should be applied?
· REASONS
· It can be important to determine what action the patient would have taken if they had have been informed of other options
· The reasonable person test may apply- would the reasonable person have made a different choice if they were fully informed?
· This test doesn’t account for individual preference and circumstances.
· A modified objective standard should therefore be applied—what would the reasonable person in the position of the plaintiff have done?
Special Duties: Manufacturer’s Duty to Warn

Holis v. Dow Corning Corp
· FACTS: By way of background, a manufacturer has a duty to clearly communicate dangers arising ordinary use of a product. The duty to warn persists over time, if new dangers are discovered. The greater the danger, the greater the duty to warn. There is a higher standard for products that will be placed in a body. Breast Implants were at issue here. However, the manufacturer didn’t have direct connection to the consumer.

· ISSUE: Is there sufficient proximity between the manufacturer and consumer to create a duty to warn?

· REASONS:
· A duty to warn exists, but may be discharged by a third party practitioner. 

· In order for full informing, the third party must be as fully informed about the dangers as the manufacturer.

· In this case, the doctors weren’t fully informed, meaning the duty wasn’t discharged.

Special Duties: Pure Economic Loss

Hedley Byrne
· FACTS: A company lost money because of negligent misrepresentation

· REASONS: It is possible to recover for pure economic loss in the case of negligent misrepresentation

Herculese Management

· FACTS: A company provided audit reports to shareholders, who used them to decide on how much more money to invest in the company

· REASONS: 

· Apply Anns/Kamloops approach (pre-cooper), and reasonable forseeability is replaced with reasonable reliance.

· Must ask from both sides—was it reasonable for P to rely? Was it reasonable for D to expect reliance?

· Note there’s a concern here with opening up unlimited liability

· Here, the reports weren’t meant to be used for the purpose for which the shareholders employed them

· NOTE- we need a post-cooper test case to see what will happen and to apply the policy considerations at the proper stage.

Winnipeg Condominium no.36

· FACTS: A piece fell off a building. Upon inspection due to the falling piece, the owners discovered that the entire front of the building needed repair, which would be in the millions of dollars.
· REASONS: 

· There are policy issues because the building is meant to be permanent. How long between the time the building was built will the builders be liable?

· The concern for unlimited liability won’t apply because liability fades away over time as it becomes harder to tell if a structural defect in fact caused the damage.
Concurrent Liability: BC Checo

· Presence of a contract doesn’t preclude the possibility of bringing a tort action

· Parties may want to sue concurrently to take advantage of limitation periods or receive better damages.

Caveat Emptar: CNR v. Norsk Pacific Steamship

· FACTS: Public Works Canada maintains a bridge that CNR primarily used over the Fraser River. Morsk tug boat hits a briding and piling, cuasing it to need repairs. It takes several weeks and costs CNR millions to find new ways to cross the river. 

· ISSUE: Can CNR recover?

· REASONS: 

· La Forest +2:
· One should begin by presuming an exclusionary rule against recovery for pure economic loss

· Thereafter, you would look to exceptions:

· A possessory or proprietary interest

· A loss at sea in maritime cases (general averaging will apply)

· Or if there’s a joint venture, which requires sharing profits and losses

· None of the three exceptions are met here.

· McLachlin

· We should apply the Anns test.

· In first stage, finding proximity, CNR and PWC are in a joint venture, which creates proximity between the steamship company and CNR

Bow Valley Husky

· FACTS: BVH had a ship built. They transferred it to a Bermuda company (which was actually themselves), and then rent to boat to themselves. Fire hurts boat
· REASONS:
· Should apply the La Forest approach from CNR, and then apply the Anns test.
· Begin with presumption of no recovery, and work through the exceptions

· Then you should go through the anns test.
Standard of Care

General

· If the defendant is found to have a duty of care, what is the reasonable standard of behaviour, and was it breached?

· What is the standard = matter of law

· Was the standard breached = matter of fact

Bolton v. Stone

· FACTS: A cricket ground was encircled by a fence. From time to time, a circket ball would go over the fence. One did so and hit the plaintiff.

· ISSUE: What is the standard of care? Should the defendants have taken action to prevent balls hitting a passerby?

· REASONS: 

· The defendant must take reasonable care to avoid acts or omissions which could foreseeable injure one’s neighbout- Donoghue v. Stevenson

· Forseeability is a concern.

· Here, a ball had only been hit onto the road 6 times in 30 years. 

· Therefore, forseeability is not a sufficient test. People shouldn’t have to be concerned with all foreseeable consequences.

· Two things should be considered:

· Probability of harm

· Severity of consequences.

· Here, the probability of injuries was very low. The injury was borderline. Therefore, there was no breach

· NOTE: Ignores social utility

USA v. Carroll Towing Co.

· REASONS:
· Economic formulation of the test. P= probability L=loss/injury B=burden

· If P x L > B, then you will find in favour of the plaintiff.

· This is essentially a cost/benefit analysis

· NOTE: Ignores social utility

Priestman v. Colangelo

· FACTS: A bystander was hurt by the police during a high speed chase.

· REASONS:
· There was an important social function or public purpose to the task that caused the injury.

· In an economic analysis, this could be factored into the burden—it would be a public burden if the criminal went free.

· Because there was a public purpose to the police’s act, the standard of care is lower.

Paris v. Stepney Borough Council

· FACTS: A one eyed worker went blind because no goggles were supplied by his employer.

· ISSUE: Is there a higher standard of care owed to a one eyed man?

· REASONS:
· The severity of the injury is higher to a one eyed man.

· Therefore, the standard of care is higher.

Special Standards of Care: People with Disabilities

Wenden v. Trikha

· FACTS: D thought that his soul was taken away by a comet and his car was a time machine. He ran a red light and injured P

· REASONS:
· Two possible approaches:

· Negligence assumes the ability for rational choice. You therefore can’t be negligent if you can’t think rationally

· It’s an unfair prejudice to victims to make such an allowance

Fiala v. Cechmanek (Current Test)

· REASONS:
· Tort law is concerned with both fault and compensation

· Here, there are two innocent parties—victims and the disabled. 

· You should therefore apply an objective standard.

· An objective standard could make care givers more vigilant

· ADD THE TWO MORE ARGUMENTS FOR THE USE OF OBJECTIVE STANDARD

· However, not considering the disability would impose liability when it’s unfair to do so.

· Once the P has shown a breach, the burden shifts to D who can show they were incapable of rational thought.

Physically disabled as plaintiffs:

· Paris- Defendants are expected to adjust their actions to compensate for physically disabled people under their duty of care

Physically disabled as defendants: Haley v. London Electric Co.

· FACTS: H was blind, and was out walking. London Electric board had left an open hole with tow rope around it. Haley fell in. L was neglignct for not considering the visually impaired.

· ISSUE: Was H contributorily negligent?

· REASONS: 

· A subjective standard should be used to determine if H is contributorily negligent in going for a walk while blind.

Special Standards of Care: The Young

Joyal v. Barsby

· FACTS: A 6 year old girl crossed a busy road, running in front of a car

· ISSUE: Is the girl contributorily negligent?

· REASONS: 
· Very young children simply aren’t capable of negligence, but a child of 6 likely can be

· TEST- did the child act as would a child of like age, intelligent, and experience (fairly subjective standard)

· NOTE: When children engage in adult activities (like hunting or driving a car) the will be held to the reasonable person standard

Special Standards of Care: Medical
White v. Turner

· FACTS: T botched a breast reduction operation

· REASONS:
· Doctors are held to the standard of a doctor with the average skill/knowledge/judgement of their specialty (as per Wilson v. Swanson)

· Here, the dr didn’t live up to this standard

· NOTE: This is a fairly subjective test because the judges aren’t clear about what standard of care should be, and aren’t comfortable imposing one upon doctors. This can lead to a battle of experts and costly litigation.

Special Standards of Care: Customs

Ter Neuzen v. Korn

· REASONS:
· When there are customary behaviours in a certain field, courts should respect them as appropriate standards of care.

· The more technical the field, the more likely the court will accept the custom as the standard of care.

Waldrick v. Malcom

· FACTS: The P slipped on some slippery sidewalks, which D argued were not salted because that was the local custom.

· REASONS:
· If you want to raise custom as an indicator of the standard of care, the onus is on you to prove it on a balance of probabilities

· Furthermore, the court isn’t obliged to respect customs because not all customs are desirable as standards of care. 

· The court reserves the right to formulate a different standard of care than the one indicated by local custom.

Causation

The But-For Test: Kaufman v. TTC
· FACTS: K tried to argue that improper handrails caused her to fall down a flight of escalators after she was pushed.
· REASONS: 
· The but-for test is applied—would the injury have no occurred but-for P’s negligence?
· In this case, there is no evidence that the handrails played any role in causing the fall.
Walker Estate v. York Finche General Hospital
· FACTS: Walker had an operation, and the blood supply was contaminated with HIV. Robert M, the blood donor, had been given pamphlets to screen donors.

· ISSUE: Was the red cross negligent in their pamphleting?
· REASONS: 

· It was conceivable that even if the red cross hadn’t been negligent, Robert M may have given blood.

· Therefore, two independent actors could have caused the injury. There were multiple Independently sufficient causes, which makes the but-for test unworkable

· FINISH THIS

Strategic Burden

Snell

· REASONS: 
· Judges have some discretion where the burden of proof should lie

· Generally, the burden of proof should lie with the party who has the ability to prove the point.

· Because a doctor is in the best position to explain the eye injury, he should be the one to do so.

· This isn’t a burden shift- the judge can give a weighting factor to the evidence produced by the parties.

· If the evidence is weighted evenly, the evidence of the party with expert evidence will be weighted lower because they should be better able to adduce evidence to refute that of the other party.

Multiple Causes

Independent Sufficient Causes/Indivisible Harm: Material Contribution Test: Hanke

· REASONS:
· 2 conditions for the material contribution test:

· 1.) Impossible to prove causation through the but-for test because of factors beyond the plaintiff’s control

· 2.) The defendant must be negligent, and P’s injury falls within the risk of harm created by the defendant

· This often arises in situation with two sufficient tortfeasors.

· The SCC is trying to limit the use of this test.

· NOTE: Use this test for independent sufficient tortfeasors with indivisible harm

Independent Sufficient Causes: Lambton v. Mellish

· REASONS: apply the material contribution test.
Multiple Indivisible/Joint causes: Cook v. Lewis

· REASONS:
· 3 categories where the causes are examined in tandem and the parties are treated as one party

· Agent acting on principle’s behalf

· Employee acting on employer’s behalf

· Multiple parties act together to bring about a common illegal, dangerous, or inherently negligent result

Independent Insufficient Causes: 1 tortious, 1 not: Athey
· FACTS: P had back problems. As he rehabilitated from a car accident, he hurt his back.

· REASONS:
· There is no need to prove anything is a 100% cause. It need only be a cause beyond the de minimus range.

· Apply the but for test. If it shows causation, then there will be liability.

Independent Insufficient Causes: Both tortious: Nolan Case

· FACTS: Negligent construction by two parties creates dry rot. Neither is sufficient alone
· REASONS:
· Here both parties will be liable together in joint and several liability.

· The P can recover from either party.

· Could sue ether, or both, depending on who has the ability to pay the damages.

· The party who pays will sue the other to get their contribution.

Assessing P’s Loss

Penner v. Mitchell

· FACTS: P was injured and couldn’t work for thirteen months, but wouldn’t have been able to work for three of those months anyways

· REASONS: 

· If the second reason for time off is a non-culpable cause or injury coming after a culpable injury, and time would have been lost, the amount of damages should be limited by the three months to prevent overcompensation

Remoteness
Wagon Mound #1: STILL THE TEST IN CANADA bc. It’s unfair to impose a duty on D’s

· FACTS: An oil spill in Sydney Harbour caused a slick of bunker oil to spill across the harbour, absorb into a wharf, and after some metal from some welders falls through, ignites a rag which ignites the oil, which catches the wharf on fire.
· REASONS: 
· Reasonable Foreseeability becomes new test for remoteness
· Here, if something is a probable consequence of the specific act to the specific party, then the test will be met.
Wagon Mound #2: TEST IN AUSTRALIA

· REASONS

· If something seems almost impossible, reasonable people aren’t expected to act to prevent the harm—Bolton v. Stone
· In wagon mound #1, it was found that D’s aren’t responsible for the probably consequences of their acts. Therefore, you will only be liable for anything with more than a 50% likelihood of occurrence.
· In Bolton v. Stone, the test was that anything more than 0%-- anything that poses a material risk, should have been prevented.
· This is the test that should have bee used—those consequences that pose a real and substantial risk of occurring should be prevented—ie- reasonable possibilities, not probabilities.
Remoteness: Types of Damage

Hughes v. Lord Advocate

· FACTS: A boy knocks a lamp into a manhole, which causes an explosion. The boy falls into a hole and is badly burned

· REASONS:
· The exact circumstances that created the burns were not foreseeable

· However, the kind of injury- burning- was foreseeable, even if by other circumstances.

· Therefore, liability will result because the type of damages was foreseeable. The precise circumstances giving rise to the harm are irrelevant.

· NOTE: Here the court tells the story from a vague POV to make their finding

Tremain v. Pike

· FACTS: D didn’t control the rat population on his farm. A farmhand got a disease from rat urine.
· REASONS:
· While it was foreseeable that the boy could have been injured by a rat, it was not foreseeable that he could be injured by rat urine.
· Therefore, there is no liability
· NOTE:
· This is a more detailed description. The court can use whatever leve of generality they see fit to reach the decision they want.
Remoteness: Thin Skull Rule

Smith v. Leech Brain

· FACTS: P received a burn on his lip that led to cancer because of a pre-condition.
· REASONS:
· If Wagon Mound #1 were bringing an end to the thin skull rule, they would have had to discuss so.
· Wagon Mound is really about the type of harm rather than the consequences of the harm.
· Was the burn on the lip foreseeable? YES. You will be liable for whatever flows from that harm.
Athey v. Leonati
· REASONS:

· A crumbling skull must be considered because the person is guaranteed to suffer damages.
· This should reduce the amount of damages awarded.
Marconato

· REASONS: Thin-skulled personalities will also lead to liability.
Remoteness: Intervening Forces

Canphoto

· REASONS: novus actus intervenes- if a fresh, independent cause of action arises, it will break the chain of causation
Bradford v. Kanellos

· FACTS: A grease fire in a restaurant caused a fire suppression system to go off. It made a hissing/popping sound, that led a customer to yell “fire” and a stampede out of the restaurant injured P.
· REASONS:
· If the defendant creates an area or scope of risk in which the intervening act would fall, then they will be liable.
· Here, someone yelling fire did not fall within the area of risk, so there is no liability.
Medical Error: Price v. Milawski

· FACTS: The first doctor conducted improper x-rays ,which led the specialist to make more errors
· REASONS:  If it’s foreseeable that there could be subsequent negligence as a reasonable result of one’s own negligence, they that person will be held liable.

Second Accident: Weiland

· FACTS: An old lady was wearing a neck brace because of some faulty carpet installation. She walked down some stairs, missed one and fell.
· REASONS: 
· The precise events need not be foreseeable. 
· When the story is told in general terms, if it was foreseeable that another accident could happen because of the first, there will be liability.
Defences: Contributory Negligence

General

· Brought up by the defendant

· Usually leads to apportionment of damages

· 3 scenarios:

· P contributes to the accident that causes the injuries

· P exposes themselves to the risk of injury

· P doesn’t take precautions to minimize injuries

· Since the 1940s, liability is apportioned for contributory negligence

Last Chance Doctrine: Davies v. Mann

· When D is the last party to act and could have avoided the harm, then the P’s contributory negligence would be dismissed

· This doctrine was used until apportionment legislation was put into place

Scurfield v. Cariboo Helicopter Skiing

· This would have been a last clear chance scenario.

· However, the BC negligence act, s.8 eliminates the use of the doctrine

· However, there was a causation issue here- because S was the sole cause of the injury, he is liable.

North King Lodge Case

· FACTS: A floating dorm was partly untied when a log boom was released. It sank a few days later, which gave the lodge a long time to notice the problem and repair it
· REASONS: 

· P could have fixed the problem, but unless there’s an opportunity that creates a new cause of action, apportionment is the best way to deal with this issue.
Negligence Act

· Liability should be apportioned between multiple causes according to the degree of causation

· P’s ar jointly & severably liable

Mortimer v. Cameron

· FACTS: 2 young men were roughhousing and feel through a wall that wasn’t built properly.
· REASONS:

· The finding of the trial judge was overturned despite being a finding of fact
· D had the best ability to avoid the risk and were therefore most culpable. CHECK THIS KATE
Defences: Seat Belt Defence

General

· There’s something to the argument that you shouldn’t be forced to wear seat belts

· BUT stats show that seat belts prevent injuries

Galaske v. O’Donnell

· REASONS: A driver is obliged to ensure passengers wear seatbelts. This is particularly true of children

Defences: Voluntary Assumption of Risk

General
· At common law, if the P knew they were putting themselves into an risky situation and did so regardless, there was a complete defence

· Since the 1950s, out of concern for those who got into cars with drunk friends, the defence was reconceptualized

Dube v. Lebar

· RATIO: In order for voluntary assumption of risk to be used as a defence, the P must truly consent to absolve the other of all liability before entering the risky situation.

Defences: Ex Turpi Causa

General

· When the tortious act would be compensated by providing damages, no compensation is given

Hall v. Hebert

· FACTS: D allowed P to get into his car drunk. P then drove the car over a cliff. D tried to claim P was engaged in an illegal activity

· REASONS:
· Although P was engaged in an illegal act, there is no defence.

· To rely on this defence, the illegality must be related to the compensation being sought.

· Part of the claim must be for compensation for the criminal activity.

· If there’s only a tint of illegality, or P is only trying to recover for a personal injury, then generally this defence will not be available.

· Policy—the court doesn’t want to license wrongdoing

Issues of Proof

Wakelin
· FACTS: A man was hit by a train. Neither side could prove what happened & if there was negligence.

· REASONS:
· When the probabilities are equally balanced, P loses because the onus is on P to prove their case on a balance of probabilities

Statutory Burden Shifts: MacDonald v. Woodward

· REASONS: 

· If P is hit by a car on a highway, there is a rebuttable presumption of negligence. The onus of proof is forced by statute to shift to the driver.
· The statute is in place because it’s impossible for the victim to know or have evidence of negligence.
Unintended Trespass: Cook v. Lewis

· RATIO: If an action is brought in trespass, then D has the onus of proving lack of intent and negligence.
Trespass: Dahlberg v. Naydiuk

· FACTS: P claimed under trespass for being hit by a stray bullet on his own property
· REASONS:

· D had to disprove both intent and negligence, as per Cook v. Lewis
· Some think that the negligent/intentional torts should be kept as separate offences.
