 TORTS with Gordon Christie  - Spring CANNING
 TORTS with Gordon Christie  - Spring CANNING

THE LAW OF NEGLIGENCE - Chapter 9

P usually has the burden of proving the first 5 elements, while D has burden of proving the 6th

(i) Duty of Care - was the D under any legal obligation to exercise care with respect to the P’s interests in the type of case under consideration?  (nature and scope of DC)
(ii) The Standard of Care and its Breach - reasonable person, not perfection, based on SC at the time
(iii)  Causation - will not be held liable unless the careless conduct was a cause of P’s loss
(iv)  Remoteness of Damages - determine whether the relationship between the breach and the injury is too tenuous or remote to warrant recovery (liability limited to those losses that were foreseeable consequences of the D’s negligent act) - conduct must be “proximate cause” of the loss
(v)  Actual Loss - must establish he or she suffered legally-recognized injuries and losses - different from intentional torts
(vi)  Defenses - P’s damages may be reduced or eliminated on account of his or her own conduct or other considerations (contributory negligence, voluntary assumption of risk, etc.)
Example of court working through these elements:  Dunsmore v Deshield: Hardex glasses break during touch football game, not Hardex lenses, optometrist did not test them
THE DUTY OF CARE - Chapter 10

Was the D under any legal obligation to exercise care with respect to the P’s interests in the type of case under consideration? 

DC PROCESS

a) is the alleged DC within an established category or analogous to an established category?  If so, generally not necessary to apply Anns/Cooper analysis.  Proximity is established and overriding policy considerations will rarely arise.  Thus, a DC exists.
Categories where DC has already been established: (or an analogous one) in Cooper
· where someone causes harm to person or property (306)

· cases of nervous shock - messy (implying nervous shock manifested physically) (Mustaphe)

· negligent misrepresentation

· misfeasance

· duty to warn of danger

· public authority to private citizens (Kamloops)

· relational economic loss

b) if the case alleges a novel DC, was the harm reasonably foreseeable? P’s loss was a reasonably foreseeable consequence of D’s conduct - not in terms of exactly what happened
c) even if the harm was foreseeable, was there a sufficient relationship of proximity between the parties to make it just and fair to impose a DC on the D? (consider policy reasons) - ought reasonably to have had this group in contemplation, no DC to the whole world - “look at expectations, representations, reliance, and the property or other interests involved - these factors allow us to evaluate the closeness of the relationship between P and D and to determine whether it is just and fair having regard to that relationship to impose a DC in law upon D” (306 Cooper v Hobart - mortgage broker should have shut down Enron sooner - no DC to investors) - not physical proximity
d) if there was foreseeable harm and a sufficient relationship of proximity, a prima facie DC exists.  Then, according to Childs, the evidentiary burden shifts to the D to raise any residual policy considerations that might negative or limit the scope of the DC - is it “fair and reasonable” for the court to impose a DC in light of the applicable policy considerations?
Donoghue v Stevenson [1932]: Snail in gingerbeer - Creates DC test drawing from rule:  “The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer’s question, Who is my neighbour? receives a restricted reply.”  1.  reasonable foreseeability; 2. proximity

“You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbor” (narrowly defined) “persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called into question.”
Anns/Kamloops structuring Donoghue) Stage 1:  reasonably foreseeable harm and proximity; Stage 2: 

Canadian courts endorsed this test in Kamloops v Nielsen (1984) & Canadian National Railway Co. 
Then Cooper v Hobart, 2001 (while UK overturned Anns in Murphy v Brentwood District Council)

More Examples:

Odhavji Estate v Woodhouse (2003) (SCC), 311
Facts:  man seemed to be leaving the scene of a crime (robbery) - while running away police shoot and kill him.  SIU (Special Investigative Unit) - independent civilian body steps in to investigate whether police did what they were supposed to do.  Closest party they sue is the actual officers involved, then police chief (meant to ensure officers comply with policies), then police board, then Province - proximity and policy considerations

Dobson v. Dobson (1999) (SCC), 392-394 
Facts:  Pregnant mother has accident, guardian of unborn child sues mother for insurance purposes.  Insurance company arguing that unborn child should not be able to sue mother.  Policy considerations negated the prima facie duty - takes a toll on woman’s autonomy (rights based argument), appropriate SC fraught with problems, certain lifestyle choices such as alcoholism/drug addiction may be beyond control of pregnant woman (no deterrent value)

Childs v Desormeaux [2006] 
Facts:  BYOB party, D left drunk driving and hit a child, social party

“once the P establishes a prima facie duty of care, the evidentiary burden of showing countervailing policy considerations shifts to the D, following the general rule that the party asserting a point should be required to establish it.” (McLachlin)

Application of the DC Test

(a) Foreseeable Risk of Injury
2 questions:  At the time of the alleged tort, was it reasonably foreseeable to a person in the D’s position that carelessness on his or her part could create: (i) a risk of injury, (ii) to the P (someone like the P)?

Moule v NB Elec. Power Comm (1960) (SCC) Ritchie J.: facts do not support the finding of a risk, given that the young A had to first climb one tree, then cross over to other, and then climb higher than any witness admitted anyone else had ever gone, before his actions led to injury as a result of the power lines
Amos v NB Elec. Power Comm (1976) (SCC)  Spence J.: Unlike in Moule, here “… the boy, by climbing what seemed to be a normal poplar tree, caused the tree to bend so that it contacted high tension wires which it should not even have been near … the accident in the present case … was almost inevitable”
(b)  Foreseeable Plaintiff
Palsgraf v Long Island Ry.(US case picked up in Canada) Don’t owe a duty to the world.

Facts:  fireworks in package go off at train station, scales fall on woman - One only owes a duty of care to kinds of people who might be said to have been reasonably foreseeable as put in risk of harm by a party’s possibly negligent dangerous activity
Different manifestations of Reasonable Foreseeability:

“The proximity upon which a Donoghue type duty rests depends upon proof that the D and P are so placed in relation to each other that it is reasonably foreseeable as a possibility that careless conduct of any kind on the part of the former may result in damage of some kind to the person or property of the latter...The breach question requires proof that it was reasonable foreseeable as a possibility that the kind of carelessness charged against the D might cause damage of some kind to the P’s person or property...The remoteness test is only passed if the P proves that the kind of damage suffered by him was foreseeable as a possible outcome of the kind of carelessness charged against the D.” (319 from Australian case, 1983)

SPECIAL DUTIES OF CARE (AA) - Chapter 11
As a general rule, the courts have been willing to impose liability for losses caused by misfeasance (an act, positive acts) but not by nonfeasance (failures to act, omissions) - strong presumption against duties on those who might be able to intervene - exceptions increased

 The Duty to Control the Conduct of Others (342)

(a) LIABILITY FOR THE INTOXICATED

Jordan House v. Menow (1973)(SCC) (discussed in context of Crocker v. Sundance (1988) (SCC), pp 343-344:

Facts:  Menow known as a “bad drunk”, has too much to drink, kick him out of hotel pub, in rural area, dropped off in isolated area, hit by car.  Sues drinking establishment.  Sets new precedent.

In the right kind of circumstances, there is a relationship established that is enough to create a DC.  Conclusion:  proper to find hotel under duty

factors that influence finding of relationship:

· Invitor-invitee (Menow as patron) (commercial enterprise - come in and do business)
· Hotel was aware of his intox condition
· Hotel fed the intoxication
· Hotel did so in violation of liquor licence/legislation
Common thread in drinking establishment cases: “… under a duty not to place another person in a position where it is foreseeable that that person could suffer injury”

· commercial enterprising drinking establishments are included in the DC categories (must also be the right kind of factual matrix - i.e. knowledge of what is going on)
Crocker v Sundance (1988) (SCC):  signed waiver for tubing competition, 2 days later very intoxicated, injured, DC not to place person in position where foreseeable they could suffer injury, no preventative measures taken, voluntary assumption of risk does not apply because clouded by alcohol, did not read release

The CL duty to control the conduct of the intoxicated person was broadened in a series of cases 

Note 5 (pg 347):  But this trend somewhat checked by Stewart v Pettie, [1995] 1 SCR 131
Facts:  4 adults at dinner theatre, one served many drinks and he drives drunk - SCC held that serving patrons past the point of intoxication did not, in itself, pose a foreseeable risk.  Rather, the court held that there had to be some additional risk factor.  No knowledge he would drive

Note 6:  Calliou Estate v. Calliou (2002) 306 A.R. 322 (Alta QB):
Facts:  Defendant provides beer as part of return for entry into tournament

But, court finds no evidence of knowledge of intoxication of this guest, who drank and drove

Note 7: Canadian authority on no DoC for social hosts:  Childs v Desormeaux, [2006] 1 SCR 643 (348) - Nonfeasance used by SCC to justify decision not to impose liability on social hosts for injuries caused by their intoxicated guests - knew he was bad drunk (SCC downplays knowledge) but policy concerns about establishing new category (chilling effect on party life, proximity issues)

-distinguished from commercial contexts:

· CH (commercial hosts) have greater ability to monitor patrons
· SH (social hosts) are not heavily regulated, and
· SH do not profit from their activities
Left door open for duty of care to be established with social hosts if different fact matrix.

(b)  OTHER DUTY TO CONTROL SITUATIONS
Generally speaking, the ability to control the actions of another is not sufficient to trigger the doctrine of VL (i.e. parents not VL for tort actions of their children)

There are many, varies situations where DC is imposed, such as:

· Supervising prisoners, or institutionalized mental health patients - can extend out to where someone injures a 3rd party
· Employers in relation to abuse/harassment in the workplace - vicarious liability
· Coaches in relation to participants, with different forms of duty (to warn of risks, for example)
· Schools controlling various activities within (for example, bullying)
(c) THE DUTY TO PREVENT CRIME AND PROTECT OTHERS
Jane Doe (1998) (OntGenDiv) - P sued after she was attacked by serial rapist - failure to warn and infringement of Charter rights - was there DC between police and this woman?  no policy not to issue warning (using women as bait), obligated to prevent crime and duty to protect life and property, duty to warn citizens of foreseeable harm in some circumstances - here should have been warned, harm foreseeable and special rel’p of proximity existed (P belonged to small target group known by police)

(d) THE DUTY TO PERFORM GRATUITOUS UNDERTAKINGS (366)
Once an individual gratuitously undertakes to assist another, distinguish between:


(a) situations in which plaintiff no worse off (from act of assistance), and; 


(b) situations in which defendant worsens condition (in carrying out the mere act of 
assistance)

Soulsby v Toronto (1907), (HC):  gate open, crossed tracks and struck by train, putting the train-crossing system in place was a gratuitous undertaking, and this did not make the situation of the plaintiff any ‘worse off’ in this sense 
(D may only be liable in “no worse off” case if the acts of assistance positively injure the P)

Zelenko v Gimbel Bros. Inc (SC 1936): ill woman left in back room for 6 hrs - Because the department store staff put her in a backroom, she could not avail herself of other opportunities that might have made her situation better (i.e. immediate trip to hospital), and they did not act reasonably in following through on their actions  

(D may be liable in “worse off” case if D performs the act poorly)

Smith v Rae (1919), 51 DLR 323 (Ont. CA): child died in childbirth because doctor did not show up - was found not negligent in failing to attend the birth - contract with husband not wife
SPECIAL DUTIES OF CARE (Misc.) - Chapter 12

DUTIES OWED TO THE UNBORN (383-397)

a.  Pre-conception Wrongs - x does something negligently to parent(s) of unborn child, effects the unborn child, when born the child suffers from disabilities/harms
Paxton v. Ramji (2008) (Ont CA):  Partner had vasectomy, woman on acne prescription drug that has risk to fetus but doctor did not tell her because he did not expect her to get pregnant.  Arguing doctor should have ordered extra birth control.  Reasonable for doctor - did not fall below SC, but a DC is potentially established between doctor and unborn child. 

UAW v Anderson Controls, US (1991) - women exposed to lead in factory - employees must show proof of sterility or lose their jobs (383)

b. Wrongful Birth (claim by parent) and Wrongful Life (claim by child) - Generally, health professional negligently fails to inform of risks of birth with disability/defect, pregnancy leads to birth that otherwise would have been  
    Must be recognizable harm - must be able to weigh and decide that the life they lead is worse   

    than non-existence (no life) - modified subjective/objective causation test - use a RP with all the characteristics of the individual

Arndt v. Smith [1994, BCSC]: severely disabled child due to mother contracting chicken pox, physician found negligent for failing to inform mother of these risks and offer option of abortion but action failed on issue of causation (no proof that a reasonable woman in her position would have had an abortion if informed of very small risks of serious birth defects), no viable “wrongful life” suit by child in BC, mother could claim additional expenses of rearing a disabled child

Bovingdon v. Hergott [2006, Ont SCJ] - D’s doctor prescribed fertility drug without warning about increased chance of multiple pregnancy, D conceded drug caused twin pregnancy which caused premature delivery and consequent disabilities - CA rejected successful claim because comparable to wrongful life:  doctor owed DC to female patient but not to her future children, to prevent her from taking drug that would lead to their conception - violates woman’s autonomy to make own treatment decisions

c. Wrongful Pregnancy - Parents take steps to avoid pregnancy, but due to negligence of health professionals, a child is conceived (but healthy)
In Canada, influential case of Kealey v. Berezowski [1996, Ont Gen Div] - child rearing costs should only be recoverable if the primary motivation for wanting to limit the size of one’s family were financial - blanket rule against costs for child-rearing should not exist - exception above - case by case basis - yes if determine P’s decision was financial

d. Pre-Natal Injuries - A person may owe duty to avoid negligent actions before birth of a child that might result in loss upon birth
Dobson (litigation guardian of) v. Dobson (1999) (SCC): Interferes with the autonomy of the mother, sets up bad relationship between mother and child, upsets family dynamics - should not allow an infant P to sue mother for things she did pregnant

Possible legislative solutions? New Zealand - no fault insurance-like situation - insurance system doesn’t care who is at fault - just make sure the party that is hurt is compensated (forget the long journey there) - shift away from fault towards compensation

4.  NERVOUS SHOCK (or Psychiatric Harm) (397-420)

-law in Canada very unclear - only have Mustapha CA decision below (even here dealt with remoteness instead - SCC could overturn on better facts)
-Canadian courts traditionally restrict ‘nervous shock’ to events that manifest in some form of physical, psychiatric or psychological disorder (recognizable harm that is almost physical in nature) [i.e. Beaulieu v. Sutherland (1986, BCSC)] - concern people faking, where do you stop liability, don’t want to compensate for grief/sorrow

History of Nervous Shock: Commonwealth Developments

1901 Dulieu v. White and Sons - Possible for recovery when you fear injury as well as being unjured
Facts:  woman awarded recovery when suffered nervous shock when D crashed his horse-drawn carriage into the public house in which she was working - “impact rule” here replaced by new liability limit:  P must suffer shock as a result of fear of injury to him or herself
1924 Hambrook v. Stokes Brothers - Fear of harm to family will suffice if you see or hear of trauma yourself within immediate proximity of the event
Facts: woman suffered nervous shock when she saw a runaway truck speeding down a hill toward the place where she had left her children to walk to school.  Rushed to scene and told a girl matching her daughter’s description had been injured.  She suffered nervous shock, gave birth to stillborn baby and died a few months later - rejected Dulieu rule, now possible if “the shock was due to a reasonable fear of immediate personal injury either to herself or to her children”
1982 McLoughlin v. O’Brian [HL] - NS should fall under branch of negligence, use Donoghue framework
Facts:  car accident, killed 1 child, seriously injured 2 others, told of the incident 2 hours later and goes to hospital - P’s shock was not due to physical impact, fear for her own safety or for the safety of her family, or even her presence at the scene of an accident - nevertheless, House of Lords imposed liability - applied principle of reasonable foreseeability

Ratio:  as long as the P’s psychiatric injury is, in all of the circumstances of the case, reasonably foreseeable, they may be able to be compensated.  Also need factors below:

1.  the class of persons whose claims should be recognized (proximity in rel’p) - D should have known that if they hurt 1st party, it was RF they would cause psychiatric harm to P) - family, etc. 


2.  the proximity of such persons to the accident, and (spatial notion of proximity)


3.  the means by which the shock is caused (proximity to accident - immediacy of harm suffered - right there witnessing, means too diffuse if heard about later

1991 Alcock [HL] - Illustrates the 3 factors being put to use - tied to notion of proximity
Facts: Poorly supervised soccer match in the UK, 95 people killed - charge vs police

Concern:  where do you stop psychiatric harm - people who were there, people who watched on TV, people who read about it the next day in the newspaper, family members?

1.  class of persons whose claim should be recognized - More likely to recognize harm if person is a spouse or immediate family member - the farther out you get in familial relationships, it is questionable - possible but difficult to establish, and even if family, doesn’t mean they are close 
2.  proximity to the accident - must be close both in time and space, immediate aftermath, over time courts have loosened up to include more in “immediate aftermath” (at hospital, etc)
3. means by which the shock is caused - watching on TV, there at stadium - shock must come through sight or hearing of the event of its immediate aftermath - shocks sustained by reason of broadcasts cannot found a claim (TV station follows code of ethics not transmitting recognizable individuals being physically hurt - novus actus (intervening act) - party in the middle of the story causing new chain of events - would have relieved police of liability)
    Simultaneous broadcasts of a disaster cannot in all cases be ruled out.  

McLoughlin and Alcock not picked up in Canada at this point

Mustapha v. Culligan Canada (2006) 84 O.R. (3d) 457 (Ont. CA), page 410

Facts:  Mr M saw a dead fly in the Culligan water, recovered large amount of $ at trial, CA not sympathetic and set aside the judgment.  This is not a case that should lead to compensation
Discussion of jurisprudence in U.K. - don’t follow this - agree with the need to limit liability in some way - need principled approach (look at 3 factors for proximity in UK [Alcock] - but Mr Mustapha might well succeed with this approach & should not)

Canadian precedent: no appellate court comfortable with ‘primary/secondary victim’ distinction (413) - doesn’t make principled sense - arbitrary distinction since courts don’t follow UK way of looking at how likely it was primary victim could be hurt in relation to claim of secondary victim

Vanek v. Great Atlantic & Pacific Co. of Canada (1999)(Ont. CA): 

Facts:  parents distraught about child having consumed tainted juice

Macpherson J.A. holds that foreseeable consequences are consequences that the “event and its aftermath might engender in the RP”.  Later, he characterizes the parents in that case as “displaying a ‘particular hypersensitivity’” (414) (thin skull argument only comes into play with damages AFTER a DC has been established) A court should consider when the harm suffered is “significantly disproportionate to the relatively inconsequential nature of the incident in question”, and the harm is “a function of the particular sensitivities of the P rather than a function of the sensitivities that a person of normal fortitude would demonstrate” (416) - something is only RF of harm in relation to normal people - Found to be a case of particular sensitivities in Mustaphe
How do you determine if something is RF? (417)- if it is possible but not only fantastically possible, possible outside the de minimus range - this is too wide,  more probable than not - this is too narrow

Is the test of RF based on a RP valid?  think of case where blind person fell into hole because only little fence put up - court held city workers should have had him in mind - circumstances will determine what normal fortitude is

5. HEALTH PROFESSIONAL’S DUTY TO WARN
Reibl v. Hughes (1980)(SCC): battery is related to consent, negligence is related to failure to disclose risks - here 4% chance of death and 10% chance of paralysis constituted material risk because serious consequences establishing negligence of doctor 
Nature of the duty: to disclose all ‘material risks’  

Material risk depends on two vectors – seriousness of the possible harm that might ensue, and probability of harm that might ensue

Additionally, doctors must consider the impact of failure to warn of particular risks in relation to the particular patient they have before them

Common problem for claimants is in showing that any such breach caused their injury 

Court in Reibl did not think the common test for showing causation in these circumstances – asking of the subject whether he/she would have decided otherwise – is appropriate or workable

Note: in most circumstances the test is ‘objective’ – the question is simply whether, in a world in which the D acted appropriately, the harm suffered by the P would or would not have happened.  But in situations in which the question is whether the P would have reacted differently had the D acted appropriately (i.e., in situations involving a manufacturer’s duty to warn), the normal test focuses on the subject - subjective test is very plaintiff friendly

Reibl: modified-objective [or mixed ‘subjective/objective’] test

Question becomes: what would a reasonable person, in the situation of the P, have done if properly informed?

Haughian v. Paine (1987) (Sask CA): P had disc surgery that left him paralyzed, 2nd operation partially alleviated the paralysis.  P’s action against the D surgeon for failing to obtain an informed consent was dismissed at trial.  Appeal allowed - judgment for P.  Here: options of leaving the ailment in question untreated or undertaking ‘conservative management’ - No evidence that this was adequately discussed.  Also, doctor did not discuss possibility of paralysis as outcome of surgery, on the grounds this was a very remote possibility  Court embellishes on Reibl:  statistics are only one matter to consider when determining ‘materiality’ [on 422].  The court blends these two considerations together – the availability of alternatives, and the slight risk of paralysis


1,  Doctor should have discussed alternatives


2.  In light of alternatives, doctor should have brought up very slight chance of paralysis

“These two elements of informed consent have … a strong bearing on each other.” [422]

- scope of ‘material risk’ has broadened - i.e. 1 in 40,000 to 1 in 100,000 chance of death as a result of a severe reaction to a diagnostic dye  (there used to be “therapeutic privilege” to withhold info if its disclosure would unduly frighten or deter the patient - now much more narrow) 

6.  MANUFACTURER’S DUTY TO WARN

Hollis v. Dow Corning (1995) (SCC): P underwent breast implant surgery in 1983. Implant ruptured after 17 months, warned of rupture during surgery but not of any risks “from ordinary, non-traumatic, human activities” - P sued surgeon and Dow Corning.  Dow Corning held liable because did not warn even though they had received 50 reports of ruptures by 1983
· Does Dow owe an obligation to Ms. Hollis to warn of risks of implant?  
· Does Dow fail to fulfill this obligation in failing to warn her doctor of the risks?
Duty of Dow to Hollis to warn of dangers inherent in use of its products already well-established in law (duty persists over time) [Lambert v. Lastoplex (1971) 25 D.L.R. (3d) 121 (SCC)] - explosion when tile product used near pilot light of furnace - greater the danger, the more detailed and forceful the warnings must be

Source/rationale of duty – the reliance consumers justifiably place in manufacturers to produce safe products, the imbalance in knowledge between the two, and the need consumers have to be able to make informed decisions

Nature of duty: to provide clear communication, describing any specific dangers arising from ordinary use of product 

Generally, medical products to be ‘ingested, consumed or otherwise placed in the body’ are seen to be of significant risk, and so high standard applies to them [page 428]

Underlying duty is directly to plaintiff/patient, but in some exceptional circumstances it may be discharged via a ‘learned intermediary’  

Generally, this is possible where either 


(a) product is technical in nature (so naturally used in situations of supervision), or 


(b) where consumer could not be expected to receive warning directly from manufacturer

Manufacturer must, in essence, put the learned intermediary in the same state of knowledge they are in vis-à-vis dangers/risks

Court says rule could apply here, and then agrees with CA that Dow’s warning to Dr Birch was inadequate (Dr Birch was not a “learned” intermediary because he was not given the info)

Causation Issue:  Would Ms Hollis have consented to the operation if properly warned of the risk?  What test should be used here? [430-31]

CA used test from Reibl (would RP in Ms Hollis’ circumstances have acted otherwise?)

SCC decides, however, that this is a product liability case, not a medical advice case

Makes sense, the Court holds, to allow for a more D-friendly test in relation to doctors 

See arguments in Buchan:

“As between drug manufacturer and consumer, the manufacturer is a distant commercial entity that, like manufacturers of other products, promotes its products directly or indirectly to gain consumer sales, sometimes, as in this case, accentuating value while underemphasizing risks. Manufacturers hold an enormous informational advantage over consumers and, indeed, over most physicians. The information they provide often establishes the boundaries within which a physician determines the risks of possible harm and the benefits to be gained by a patient’s use of a drug. Manufacturers, unlike doctors, are not called upon to tailor their warnings to the needs and abilities of the individual patient, and, unlike doctors, they are not required to make the kind of judgment call that becomes subject to scrutiny in informed consent actions.”

THE STANDARD OF CARE - Chapter 15

Unreasonable Risk: SC tied to the existence of a DC:  focus in negligence is on the conduct of a person (how people should and should not act in crowded, interactive society), when measured against an objective standard 

Question of law (SC) vs. question of fact (breach)

The Common Law SC:  The Reasonable Person Test

Arland v. Taylor (1955) (Ont CA): P injured in car accident. Trial jury held D had not breached the requisite SC, Not proper for the trier of fact to consider, after the event, what s/he would have done in the circumstances (question is care that would have been taken in the circumstances by “a reasonable and prudent man” - mythical person who is not superhuman, not a genius, his conduct is the standard “adopted in the community be persons of ordinary intelligence and prudence” (515)

Ryan v. Victoria (1999) (SCC) - summary of CL approach: 


“Conduct is negligent if it creates an objectively unreasonable risk of harm.  To avoid liability, a 
person must exercise the SC that would be expected of an ordinary, reasonable and prudent 
person in the same circumstances.  The measure of what is reasonable depends on the facts of 
each case, including the likelihood of a known or foreseeable harm, the gravity of that harm, and 
the burden or cost which would be incurred to prevent an injury.  In addition, one may look to 
external indicators of reasonable conduct, such as custom, industry practice, and statutory 
or regulatory standards.”
What, exactly, is the Standard of Care?

(a) Probability and Severity of the Harm

Bolton & Others v. Stone (1951) - followed in Canada - not complete analysis but part of SC (accept identifying material risk part)

Facts:  lady walking in lane near cricket ground and hit in the head with cricket ball

Note: “… it is not proved that this [ball landing on the road] happened more than about six times in about 30 years.” [519] - very few people walking in lane

Ct App found for the P (there was a foreseeable risk of a ball being hit on to the adjoining road and possibly injuring someone, and Ds had failed to take reasonable care to avoid injuring someone passing on the road)

Lord Reid (at HL): It was ‘readily foreseeable’ that an accident ‘might possibly occur’

On the other hand, it was ‘plain’ that the ‘chance of that happening was small’ … ‘very small’

What should be the nature and extent of the duty of a person who promotes on his land operations that may cause damage to persons on an adjoining highway?
1.  Is it to refrain from carrying out operation that s/he knows or ought to know can cause damage, however improbable?

2.  Or, is the person only bound to take into account the possibility of such damage if it is a likely or probable consequence of what s/he allows?

3.  Or, is it to take into account the possibility of damage if the risk of damage is such that a reasonable person, careful of the safety of his neighbor, would regard that risk as material?

What counts as “unreasonable risk”? What does ‘the standard of care’ refer to?

If the test were mere foreseeability alone, then one would have to find D under a duty to avoid injury once there were aware of the mere possibility [bottom of 519]

“Reasonable men do in fact take into account the degree of risk and do not act on a bare possibility as they would if the risk were more substantial”   [bottom of 519]

They then would be required to do what is reasonable to prevent such possible harm

This would be to go far beyond “...the standards which guide ordinary careful people in ordinary life” [520]

“… people must guard against reasonable probabilities, but they are not bound to guard against fantastic possibilities”  Lord Dunedin in Fardon v. Harcourt-Rivington (1932) LT

Where, though, do we draw the line between likely or probable and fantastic possibilities?   

The notion of ‘reasonable probabilities’ needs to be determined

Rather, the court decides, what a man must not do is to create a risk that is substantial  
What, then, are ‘substantial’ risks?  

Lord Reid:

“… whether the risk of damage to a person on the road was so small that a reasonable man in the position of the appellants, considering the matter from the point of view of safety, would have thought it right to refrain from taking steps to prevent the danger.” [520]

Two factors to bear in mind in applying this test: 

1.
How remote the chance that a person might be struck (likeliness)

2. How serious the consequences are likely to be
Paris v Stepney Borough Council [1951] (HL): the fact that employer knows that servant has only one eye, and that if he loses it he will be blind, is one circumstance which must be considered by employer in determining what precautions should be taken for his safety, SoC = the care which an ordinarily prudent employer would take in all the circumstances - up to TJ to weigh up the risk of injury and extent of damage - goggles are simple and inexpensive precaution - judgment restored
(b) Cost of Risk Avoidance

Vaughan v. Halifax-Dartmouth Bridge Comm. (1961) (N.S.S.C.): cars parked near the bridge are getting splattered with paint when bridge being painted  Is there a material risk?  overwhelming chance of paint falling on cars; What should have been done?  not paint the bridge?  not reasonable, huge tarps?  too expensive, warn people below?  yes! (general warnings, knock on doors, etc.) Provides an example of how cost-avoidance is conceived of
As the risk gets more substantial, there is more expected.

Law Estate v Simice (1994) (BCSC): P sued D doctors in negligence claiming husband died due to their failure to provide timely, appropriate and skillful emergency care - no initial CT scan - found liable because of severity of the harm to untreated patient - responsibility to patient more than medicare system
An attempt to convert this into a mathematical equation: Learned Hand J. in United States v. Carroll Towing Co. (1947) (2nd Circuit Ct):  

“If the probability be called P; the injury, L; and the burden, B; liability depends on whether B is less than L multiplied by P: i.e., whether B is less than PL.”  (on rare occasions B may also take into account the object or purpose of the act - modified after Watt v Herfordshire below)

Back to Bolton: Did the HL concern itself with measurement of the burden and how this should intersect with the probability of harm times the severity of possible harm?

“If cricket cannot be played on a ground without creating a substantial risk, then it should not be played there at all.” [520]

One can see court thinking through how to establish and apply standard in Paris v. Stepney Borough Council (1951) 1 All ER 32 (HL) [520]:

· HL overturned a lower court ruling that the provision of goggles for a one-eyed worker was not required (under the proper standard of care), as not a ‘trade’ practice  
· Ct App had held that the plaintiff’s disability would only be relevant in determining the standard of care if it increased the risk of harm  
· But Bolton had made it clear that an increase in the seriousness of potential harm could also change the finding of the standard of care
· Here HL felt there was standard of care in relation to the one-eyed worker that might be different from that typically owed two-eyed workers - they knew of his higher risk, not that expensive to provide goggles
(c) Social Utility [page 529-]

Under common law, standard of care can be adjusted because of the social value of what they were doing (value to society as a whole)

Priestman v. Colangelo and Smythson (1959) 19 D.L.R. (2d) 1 (SCC), note 2, page 530]: 

Facts: D police officers attempted several times to stop a suspected car thief.  At high speeds, officer fired at rear tire approaching busy intersection.  Bullet hit car frame, ricocheted, struck driver, car went out of control and killed 2 pedestrians.  Police officer relieved of contributory negligence by Locke J., on basis that his acts were “... in the present matter ... reasonably necessary in the circumstances and no more than was reasonably necessary.”  
The ‘circumstances’ went beyond the fact he was a police officer acting under authority of s. 25 of the CCC. This section now reads: 

When protected:

(4) A peace officer, and every person lawfully assisting the peace officer, is justified in using force that is intended or is likely to cause death or grievous bodily harm to a person to be arrested, if

(a) the peace officer is proceeding lawfully to arrest, with or without warrant, the person to be arrested;

(b) the offence for which the person is to be arrested is one for which that person may be arrested without warrant;

(c) the person to be arrested takes flight to avoid arrest;

(d) the peace officer or other person using the force believes on reasonable grounds that the force is necessary for the purpose of protecting the peace officer, the person lawfully assisting the peace officer or any other person from imminent or future death or grievous bodily harm; and

(e) the flight cannot be prevented by reasonable means in a less violent manner.

Rather, important factor was that the purpose of the defendant’s acts was to apprehend a criminal, before his speeding car could get to a crowded intersection 

Non-police context in Watt v. Herfordshire County Council (1954) (Eng CA), 529:

Facts:  firefighter heading to call, heavy jack loose and injured P - changes balance of equation, alters what you would have expected a reasonable person to do in that situation so that they are not expected to mitigate risk because they are doing something of social utility

· Ds knew heavy jack couldn’t be adequately secured in vehicle they had to use to get to emerg 
· Fact it rolled and injured P excused:  “Commercial end.. is very different from the human end to save life or limb.”
5.   Special Standards of Care:  
MENTAL (and Physical) DISABILITIES (534)

Should there be one objective standard or take into account mental disability?

Alberta case law leading up to Fiala v. Cechmanek:
Wenden v. Trikha (1991) 8 CCLT (2d) 138 [Alta. QB] [noted several times in the Fiala excerpt]

No overwhelming reason to change objective standard - don’t have authority

-on principle Fiala says they don’t like the approach in Wenden

· The defendant suffered from the delusion that his soul was being taken away by a comet, and that his car was a time machine 
· He sped through an intersection, the plaintiff was hit, and she was seriously injured
Note: in criminal negligence acquitted on grounds of insanity

But liability established in the law of torts 
The expert psychiatrists held that: 

· Trikha did not understand nature and quality of his acts, and 


-did not understand the legal ramifications - the wrong they are doing



-not the way to go in tort law - don’t focus on the quality of the acts, but instead 

important the person doesn’t understand the consequences of their actions 

themselves (doing this might lead to that)

· nor did he understand that he owed a duty of care to others
· Furthermore, even if he did understand, he was incapable of discharging this duty
Murray J. (AltaQB 1991): Found the delusion (even though faded after) submerged his sense of reality 

Reasoning leading up to principles:

· Tort law is not concerned with punishing the tortfeasor, or with determining culpability
· The central concern is compensation
· The standard applied is external, that of reasonable person
· There are exceptions (young and physical disability), but these are matters of policy
At that time (1991) there were two approaches out in Canada for dealing with mentally disabled defendants:

· One view: negligence presupposes ability for rational choice, so if mentally disabled such that cannot choose, released from liability
· Opposing view: unfairly prejudicial to accident victims if allowance made for defendant’s mental abnormality  
Fault v Compensation (focus on causation)

But is the mentally disabled person truly at fault? - conduct was not reasonable, but...could be said they could not control their actions or understand the world around them

1.  must be able to control your body to be at fault
2.  if in control of their body, must also be in contact with reality in the world

Murray J. felt that he was not in a position to completely overhaul the law, so he felt obliged to treat the insane in the same way as everyone else

At this point (1991) the law in Canada embraced two approaches:

1. That from Wenden; and


2. An approach seen in Hutchings v. Nevin (1992) 90 OR (2d) 776 (Ont. Gen. Div.)] 
…when a mind is so ravaged by disease as to not understand and appreciate the duty of care, and not have the ability to discharge this duty, the defendant is not to be held liable 

Fiala, then, served to bring the law in Canada into a more coherent state

Fiala v. Cechmanek [(2001) 201 D.L.R. (4th) 680 (Alta CA)] (page 534)
Facts:  MacDonald had severe manic episode during his run believing he was God, jumped on a car at intersection yelling obscenities, then choked driver through sunroof, D involuntarily hit the gas pedal and hit another car injuring P and her daughter

ALTA CA overturns earlier principle from Wenden

General principle in law of torts: a negligent act must be shown to have been the conscious act of the D’s volition, in negligence the law should consider capacity as a pre-condition for a finding of negligence

536-37 of Fiala we see the court engage in debate over the proper function of law of torts in this context:

fault v. compensation  (tension between corrective justice and distributive justice)   

Do we concern ourselves within law of torts with notion of ‘wrong’ and the need to meet a wrong with a ‘correction’, or do we concern ourselves with the notion of distributing goods amongst the members of society (shielding everyone from the devastating effects of a sudden great loss)?  

Note argument for lower standard for mentally disabled (536) and then the 4 arguments for maintaining one objective standard regardless of mental disability (536)

1. when two ‘innocent’ persons involved in accident, the one that caused the accident should pay (falls under general compensation vision of tort law)

2.  practical difficulties in determining whether and to what extent mental disability played a role in making it difficult for the defendant to meet his/her obligations – to allow exception invites fraud

3. using objective standard would encourage care-givers to be more vigilant (so as to avoid liability for their charges)

4. slippery slope – allowing for variation moves us away from objective standard, threatens its very meaning - will end measuring standard of care on the length of your foot

Wittman J.A.:  
· The law of torts still grounded in notion of fault – we do not want to say so quickly that we have two ‘innocent’ persons involved in an accident  
· Only when both are clearly free of fault in sense of acting in accord with standard do we want to say they are both innocent 
· Here the focus has to be on the question of ‘acting’
More particularly:

1.  Children excused if incapable of acting negligently (lack capacity = lack sufficient capacity to form judgments about reasonable care)

2.  courts work with instances of sudden physical incapacity – should be capable of dealing in like manner with mental incapacity

3.  medical expertise is now sufficiently advanced to deal with practical issues around determining extent of mental difficulties

4.  caregivers should be encouraged to be more careful through development of liability issues around their actions (directly)  

5.  this treatment would actually encourage a more dignified societal perspective on the mentally disabled – does not lead to situation where society thinks ‘this person is getting out of liability’, for it encourages people to look more deeply into why someone might be able to escape liability

539:  the outcome rests on thinking about voluntariness and capacity in this context 

People with Physical Disabilities - 


-standard of care of city workers - should take visually impaired people into account


-here - SC which applies to the disabled person - generally same 
(modified) objective standard of what a RP with that same physical impairment should have done


-but what about a sudden momentary impairment - heart attack - do you adjust it?


-or do you hold everyone to the same standard?


-generally, you would not hold that person to same standard - i.e. accident 
happening when they are unconscious - no capacity to act, not in control of their bodies


-exception - person who has had a heart attack and jumps in their car and has accident

Cases illustrating sudden physical impairment:

From Fiala (paragraph  32):
“With respect to physically disabled defendants, courts routinely inquire into the voluntariness of their actions, whether the onset of the incapacity to control their actions could have been anticipated, and whether the damage could have been avoided: Slattery v. Haley (1922) 52 O.L.R. 95 (C.A.); Boomer v. Penn (1965), 52 D.L.R. (2d) 673 (Ont. C.A.).”
THE YOUNG
Joyal v. Barsby (1965) 55 D.L.R. (2d) 38 (Man CA), p. 541

Facts:  6 year old girl out on the highway with younger brothers, hit by car - how do we apply a standard of care to her in response to contributory negligence defence?

From SCC in McEllistrum v. Etches (1956) S.C.R. 787 (SCC), pg. 542:

First the court looks at the particular child and asks if s/he is capable of being found negligent  

· That is, the court does a completely subjective examination of the child
· Ask if this individual has the abilities required to know what duties are expected of him/her, and how to discharge these duties – whether it makes sense, in other words, to hold this child responsible for his/her acts
Second, the court asks whether the child was negligent, and if so to what degree (assuming a positive answer to the first question).  What standard should you apply?

· Test: look to “a child of like age, intelligence and experience” - same little girl with the reasonable standard added in
Note: courts often struggle with this notion, for it requires that they construct a hypothetical reasonable person unique to each case, one built on the model of this child, with this age, this level of intelligence, and this amount of experience

youngest age - absurd to speak of child being negligent (under 4 or 6 years)

mid age (youth) - reasonable child

youth - at some point, held to adult standard - case by case basis (around 14-16 years)

good argument to say that mid age test should potentially be used for the elderly?

Note: when children engage in ‘adult’ activities they are held to objective reasonable person standard (Ryan v. Hickson (1974) 55 D.L.R. (3d) 196 (Ont HC), note 2, page 543) - car, snowmobile, motorcycles, dump trucks, etc.

Why?   reasonable that a person should be able to expect that the person doing the act is not a child (dangerous activity), parent or supervisor could also be held liable

PROFESSIONAL NEGLIGENCE

-applies to trades, industries, professionals, etc. (including lawyers!)
“… it is expected of ... a professional man that he should show a fair, reasonable and competent degree of skill.” [from Salmond text on tort law]

Ter Neuzen v. Korn (1995) 3 SCR 674, noted in note 1, page 547; excerpted on page 553

Facts:  P infected with HIV as a result of artificial insemination, what would be expected of a doctor who is screening semen? defer to the judgment of someone in the class 
Early leading SCC case noted:

Wilson v. Swanson (1956) SCR 804 (mentioned in note 3 on page 516):

· Surgeon undertakes that he possesses the skill, knowledge and judgment of the average of the special group or class of technicians, and will faithfully exercise them - “average” gets turned into the “reasonable” test - what would a person in this field be expected to know?
In Wilson the question centered on the issue of judgment: 

· How does one determine if the specialist exercised judgment commensurate with the class of specialists?   

· Answer: Look to opinion of the group or class: If a substantial opinion confirms it, there is no breach or failure
· This recognizes that in difficult situations, demanding split second judgment, there may be errors in judgment – these are not actionable, but mere errors, the sort which would be expected of any competent member of this group or class
· some mistakes are reasonable (errors in judgment) and some mistakes are liable - they were just exercising their judgment and made a mistake
See this played out in White v. Turner (1981) 31 D.L.R. (2d) 773 (H.C.), aff’d (1982) 12 D.L.R. (3d) 319 (Ont CA), page 545

Facts:  D plastic surgeon performed a breast reduction operation on P.  P suffered several post-operative complications and her breasts were poorly shaped and scarred


“A mere error in judgment by a professional person is not by itself negligent.”
“… if [the defendant’s] work complies with the custom of his confreres he will normally escape civil liability for his conduct, even where the result of the surgery is less than satisfactory”

Note: a general practitioner is relieved of having to live up to standard of expert: Only ask of him/her that some experts would agree with his/her course of action

Note: in Ter Neuzen [bottom of page 554] Sopinka J. explains why the opinion of the class of specialists determines the standard of care: 

“This is because courts do not ordinarily have the expertise to tell professionals that they are not behaving appropriately in their field.  In a sense, the medical profession as a whole is assumed to have adopted procedures which are in the best interests of patients and are not inherently negligent.”

This is more generous approach than “custom” - specialized, technical knowledge involved in which judges don’t feel comfortable judging their reasonableness, as opposed to “customs” in communities where judges will do the judging.

Related Issue:
Duty to warn - back to Reibl v. Hughes for a moment

Who gets to set standard for determining whether risk(s) are material (such that they should be disclosed)?

Should standard be established by expert medical evidence? 

Laskin J.:  

· Cannot hand over issue to medical profession  
Primary reason: question is different in kind from whether the doctor has met professional standards, for the plaintiff’s interests are key to answering this other sort of question

CUSTOM
Ter Neuzen v. Korn 

“It is generally accepted that when a doctor acts in accordance with a recognized and respectable practice of the profession, he or she will not be found to be negligent. … the medical profession as a whole is assumed to have adopted procedures which are in the best interests of patients and are not inherently negligent”


However, “there are certain situations where the standard practice itself may be found to be negligent. … this will only be where the standard practice is ‘fraught with obvious risks’ such that anyone is capable of finding it negligent, without the necessity of judging matters requiring diagnostic or clinical expertise” (toward bottom of 555)

Waldrick v. Malcolm (1991) 2 SCR 456 (page 850)

Facts:  person slips on ice going to hair salon in person’s house, told that reasonable people in that area do not use salt or sand - however, the Court is in charge of reasonableness

· Non-medical case
· Supposedly (claimed by the defendant) there was a ‘local custom’ not to put sand or salt on icy parking areas 
Does this impact on the standard of care determination?

Argument for taking custom seriously: this injects a certain element of community standards, based on community expectations, into the law

· A general custom does not necessarily act to decisively determine the issue of negligence
· The court has the responsibility to evaluate customs, not to blindly accept them
· If it is unreasonable to do x, the fact that others commonly do x is not relevant
“If … it is unreasonable to do absolutely nothing to one’s driveway in the face of clearly treacherous conditions, it matters little that one’s neighbours also act unreasonably” (852)

However, in professional context, customs of the group or class are accepted as reasonable by Courts (generous approach deferring to medical experts).  In non-professional context court will review whether that custom is reasonable - often fails

In cases where the evidence is balanced on both sides and court is having difficulty deciding case then because the burden of proof is on plaintiff in torts, it may come down to argument of custom.

Negligent Misrepresentation

Hedley Bryne v. Heller (1963) 2 All E.R. 575 (HL), page 445 

This case is the first recognition of the law of negligent misrepresentation in court

· House of Lords identifies dangers in treating spoken word like physical action
· Misstatement + the condition that  “… expressly or by implication from the circumstances the speaker or writer has undertaken some responsibility” 
· Special relationship?  
· Party seeking information reasonably trusts the other to exercise degree of care required by circumstances
· The representor gives information when s/he knew or ought to have known that the inquirer was relying on this info and her trustworthiness
Central concern was with the prospect of limitless liability
· If words alone could establish liability on the neighbor principle, one would only have to worry about showing that the utterer of the words could reasonably foresee that harm might ensue
· what if extends to numerous people, how do you determine the quantity of harm, length of time (error in document looked at 30 years later still creating liability?
· these problems avoided to some extent by “special relationship” requirement
Response in Canada: focus on ‘special relationship’ that grounds liability

Queen v. Cognos (1993) 1 S.C.R. 87, page 469

Five elements for testing negligent misrepresentation:

1.  There must be a duty of care based on a ‘special relationship’ between the representor and the representee;

2.  The representation in question must be untrue, inaccurate, or misleading;

3.  The representor must have acted negligently in making said misrepresentation;

4. The representee must have relied, in a reasonable manner, on said negligent misrepresentation; and

5.  The reliance must have been detrimental to the representee in the sense that damages resulted 

‘reasonable reliance’ (4th requirement)

· It must make sense to say that the person making the statement should have foreseen that the representee would rely on the advice, and
· it should make sense to say that the reliance by the representee in the circumstances was reasonable
· This differs in Hedley in that Cognos approach is more about causation being required.  Must show that person harmed was actually harmed by that misrepresentation
MODERN CANADIAN AUTHORITY

Recent adjustment (moving toward Anns/Kamloops) happens in Hercules Management
Hercules Management v. Ernst & Young (1997) 2 SCR 165, page 451

Facts:  auditors make reports for management of a company but this report is used by individual shareholders to make further financial decisions - might not be proper to hold someone responsible for info meant for another purpose (case is pre-Cooper, post-Anns)

· Court decides to integrate NM into Anns/Kamloops framework - use this combined approach in exam! (focuses on part 1 of the test outlined in Cognos) - unclear how this would work in the Cooper framework
· 1st stage: prima facie duty of care
· Why does ‘reasonable reliance’ enter the analysis?
page 453, line 7 - know just what person said but also that it is reasonable to expect other person to rely on what was said - court argues that reasonable reliance has always been in background of Anns/Kamloops - assumed in physical harm cases - court argues that only in the case of word is this idea of reasonable reliance not assumed fully

· Where do we situate issues around knowledge of the plaintiff and use to which statements at issue are being put?
-these issues situated in 2nd stage as policy considerations - i.e. what did D know about P?, how did P use the info by D and did D realize that P would use that info in such a way?

· 2nd stage: General policy consideration: 
· Indeterminate liability
-knowledge of the P & purposes to which knowledge (1st stage) is put are used to deal with this policy concern

Decision:  right kind of proximity existed, problem with indeterminate liability in that the D’s report was used for a purpose that D would not have expected P to use for - can only owe a duty if you have a relationship of reasonable reliability and if the info given is used for its purpose, policy concerns around indeterminate liability come in to reduce the prima facie duty of care limiting it to such an extent that excludes the way the info was used by P

Illustrations of NM:
Deraps v. Coia (1999) 179 D.L.R. (4th) 168 (Ont CA), note 6, pg. 460

· Negligent Misrepresentation can also arise from the absence of a statement. P held negligent in this case for failing to inform D of what was included in the contract they signed
Premakumaran v. Canada (2006) 270 D.L.R. (4th) 440 (F.CA), note 8, pg. 461 

Facts:  P sues Canadian government for NM about ability of immigrating accountant to get work in Canada.  Causation not clear, not sufficiently demonstrated.
Apex Mountain Resort Ltd. v. British Columbia (2001) 6 C.C.L.T. (3rd) 157 (BC CA), note 6, pg. 461 

Haskett v. Equifax Ltd. (2003) 63 O.R. (3d) 577 (Ont CA), note 11, pg. 462 [a case ‘analogous’ to an established category]

· Two problems in this case - problem of suing the government, not clear that there was negligence proven by statements or that causation has been proven.
CAUSATION - Chapter 16

The But-For Test: if the P’s injury would not have occurred but for the D’s negligent act, then that act is a cause of the injury
Kaufmann v. TTC (1959) 18 DLR (2d) 204 (Ont. CA); aff’d (1960) SCR 251: (562)
(An example of how causation is defined, and how it is resolved in a case where it is an issue)

Facts: Lady falls on escalator when those above her fall in a chain-reaction  

But court did not find that “… the type of hand rail in use at the St. Clair station was a contributing cause of the plaintiff’s unfortunate and consequent falling”

Question to ask: “But for the hand-rail being improperly constructed/placed, would the injury have been sustained?”
· Imagine an alternate universe, in which the hand-rail is not negligently constructed/installed
· Ask whether in this world the plaintiff would or would not have been injured
· If the plaintiff would not have been injured in this alternate universe, then the negligence in this world must have caused the injury
‘Framing’ or drafting issue

· The link to be established is between the injury claimed and the negligence asserted
· The plaintiff should be careful, then, how the negligence is described (in drafting the claim)
Example: Richard v. C.N.R. (1970) 15 D.L.R. (3d) 732 (P.E.I.S.C.), note 5, page 565

· Plaintiff had alleged, inter alia, that C.N.R. had been negligent (through its actions of its employee) in removing the nylon rope at the end of the ferry before it had completely docked
· Court did not find this to be a cause of the injury
· What might have happened if the plaintiff had alleged that C.N.R. had failed to install an adequate system for keeping cars from disembarking until the ferry had completely arrived? maybe would have won - define negligence more broadly
Side comment:  No requirement that the defendant was the sole cause of the injury - just have to be a cause (i.e. herniated disc - had 2 car accidents which caused back injury BEFORE the exercising episode - all he had to do was show that each of the car accidents was partly the cause) - joint and severable liability (if succeed in action, can get all the $ from one (rich) party because they are being treated as one), in apportioning liability, look at the fault of each of the parties (the party that paid everything can seek compensation from the other)

Established exceptions (566)

1. Cook v. Lewis (Multiple Negligent Defendants)

Facts:  walking through brush hunting, hear bushes rustling, 2 hunters shoot in direction 
of rustling and it’s a hunter - loses his sight in his eye

· Two negligent defendants, but only one caused the injury
· Plaintiff cannot establish which (note as well that in the decision the Court did note that it might very well be that the defendants knew who was the actual cause, that they interfered with the ability of the plaintiff to establish a causal link – see remark in Snell, supra, page 577)
· Resolution: set both as prima facie causes of the injury, let each try to show (on balance of probability) that they were not the cause (in effect, shift the ultimate burden of proof to the defendants)
· meets the conditions laid out below in Hanke
2. Hollis v. Dow Corning (Learned Intermediary)
· Focus on Dow Corning’s argument that Hollis needs to show that should they have told the Doctor of the risk he would have passed this along to her
· This kind of hypothetical, the Court finds, is not acceptable, as something a P should have to show - there is enough of a link (doesn’t have to pass through 3rd party)
3. Reibl v. Hughes (Informed Consent) - don’t like typical approach of asking her what she would have done - use modified subjective-objective test - replace that person with a reasonable person who is basically like the specific person (what would a rational person have done in this particular circumstances?)
Possible Modifications of the Standard Test

I.  ‘Material Contribution’
· Walker Estate v. York Finch General Hospital (2001) 1 S.C.R. 647, pg 568

Facts:  man infected with HIV donating blood on regular basis (did not know he 
was infected) - 1983 - blood not being tested, just screen donors - pamphlets - 
problem with causation - donor gives evidence that even when better pamphlet 
comes out, he still gave blood (for 4 years) - how does “but, for” test work here? - 
may have given blood anyways, meaning CRC is not cause; what about Robert?


Sometimes use different test:  material contribution test - only need to 
establish that the D materially contributed to the harm (non-trivial)

· Hanke v. Resurfice Corp (2007) 357 N.R. 175 (SCC), pg. 572
From Hanke:    p572:  test applies when:  1) impossible to do but for, outside of P’s control, 2) est D breached SoC and his/her injuries happened because of the risk caused by that breach

Joint/Severable Liability - 2 people burn down one house, separate, independently sufficient cause, can sue both of them for recovery, makes it easier for the P to sue
19 The Court of Appeal erred in suggesting that, where there is more than one potential cause of an injury, the “material contribution” test must be used.  To accept this conclusion is to do away with the “but for” test altogether, given that there is more than one potential cause in virtually all litigated cases of negligence.  If the Court of Appeal’s reasons in this regard are endorsed, the only conclusion that could be drawn is that the default test for cause-in-fact is now the material contribution test.  This is inconsistent with this Court’s judgments in Snell v. Farrell; Athey v. Leonati; Walker Estate v. York Finch General Hospital; and Blackwater v. Plint.

21  … the basic test for determining causation remains the “but for” test.  This applies to multi-cause injuries.  The plaintiff bears the burden of showing that “but for” the negligent act or omission of each defendant, the injury would not have occurred. 

22 This fundamental rule has never been displaced and remains the primary test for causation in negligence actions.  

24 However, in special circumstances, the law has recognized exceptions to the basic “but for” test, and applied a “material contribution” test.  Broadly speaking, the cases in which the “material contribution” test is properly applied involve two requirements.

25 First, it must be impossible for the plaintiff to prove that the defendant’s negligence caused the plaintiff’s injury using the “but for” test.  The impossibility must be due to factors that are outside of the plaintiff’s control; for example, current limits of scientific knowledge.  Second, it must be clear that the defendant breached a duty of care owed to the plaintiff, thereby exposing the plaintiff to an unreasonable risk of injury, and the plaintiff must have suffered that form of injury.  In other words, the plaintiff’s injury must fall within the ambit of the risk created by the defendant’s breach.  In those exceptional cases where these two requirements are satisfied, liability may be imposed, even though the “but for” test is not satisfied, because it would offend basic notions of fairness and justice to deny liability by applying a “but for” approach.

26 … Without dealing exhaustively with the jurisprudence, a few examples may assist in demonstrating the twin principles just asserted.

27 One situation requiring an exception to the “but for” test is the situation where it is impossible to say which of two tortious sources caused the injury, as where two shots are carelessly fired at the victim, but it is impossible to say which shot injured him: Cook v. Lewis, [1951] S.C.R. 830.  Provided that it is established that each of the defendants carelessly or negligently created an unreasonable risk of that type of injury that the plaintiff in fact suffered (i.e. carelessly or negligently fired a shot that could have caused the injury), a material contribution test may be appropriately applied.

28 A second situation requiring an exception to the “but for” test may be where it is impossible to prove what a particular person in the causal chain would have done had the defendant not committed a negligent act or omission, thus breaking the “but for” chain of causation.  For example, although there was no need to rely on the “material contribution” test in Walker Estate v. York Finch General Hospital, this Court indicated that it could be used where it was impossible to prove that the donor whose tainted blood infected the plaintiff would not have given blood if the defendant had properly warned him against donating blood.  Once again, the impossibility of establishing causation and the element of injury-related risk created by the defendant are central.

-this is very very rare - SCC wants the “but for” test to be used 99.9% of the time - must be impossible!

-this test replaces the Cook v Lewis (reversing onus of proof idea)? -here probably find them both liable (plaintiff-friendly)

Nolan page 588 - independent, insufficient causes

-one used bad design, one used bad materials - court decides that both parties are insufficient - both necessary but neither enough - both were negligent but neither did enough on its own to provide the injury at the end of the day

II.  Treatment in Canada of ‘Materially Increased Risk’

Background notion: causation must be shown on a balance of probabilities 

McGhee v. National Coal Board (1972) 3 All E.R. 1008 (574)

Facts:  dermatitis due to coal mine work, no shower provided at work site facilities before bike home

Lord Wilberforce’s suggested approach: once P makes out that the D’s conduct materially increased the risk of injury, onus of proof shifts to the D to prove on a balance of probabilities that s/he did not cause the injury  

Canadian courts decided finally not to go the McGee route 

Snell v. Farrell (1990) 2 S.C.R. 311, pg. 574

Facts:  Dr Farrell proceeded with cataract eye operation after noticing slight discolouration from anaesthetic.  After surgery, there was blood in eye and eventually blindness.  The damage to the optic nerve could have occurred naturally or been the result of continuing the operation. Negligent?

SCC endorses new approach: ‘robust and pragmatic’, ‘practical common-sense’

· Why is the McGhee approach not advisable?

- Court reluctant to get into situations where it may be that one of the defendents might not be guilty but 
still shares in the blame. (American approach), makes for instance many companies pay who were merely 
negligent but didn’t actually injure the person suing.

               - Might have same outcome here – D made to pay when they not have caused the injury in question.
· What does the SCC identify as the actual problem?

Sopinka – courts too caught up in the scientific opinions – too complicated – if you do that you end up in a 
quagmire of experts debating in front of the court.
· Accordingly, what should the response be?

SCC endorses new/old approach: ‘robust and pragmatic’, ‘practical common-sense’

               Listen to all the facts, judge makes a call, don’t get caught up in the technicalities.
Aside: What notion is the Court accepting when accepting Lord Mansfield’s statement (toward the bottom of 577) that “… all evidence is to be weighed according to…”?

End result in Snell: legal burden rests on the plaintiff, but “… in absence of evidence to the contrary adduced by the D, an inference of causation may be drawn, although positive or scientific proof of causation has not been adduced.” [bottom of 577]

Possible combinations (and possible complications)

Are there multiple injuries that are divisible?  

If yes, treat each as the source of a separate action

With one injury (or indivisible set of injuries), are there multiple injuring parties?

If yes, consider if they might be seen as joint tortfeasors
· Joint tortfeasors may be found when (from Cook v Lewis (1951) S.C.R. 830, top of page 584):
· Agent acting on principal’s behalf
· Employee acting on employer’s behalf, or
· 2 or more individuals agreeing to act together to bring about act that is illegal, inherently dangerous, or one for which negligence can be anticipated
If not possible or plausible, consider whether the multiple defendants were such as to each, on his/her own, be responsible for the harm (‘multiple independent sufficient causes’)

Independent Insufficient Causes

Athey v Leonati [1996] 3 SCR 458 (585)

Facts:  P’s injury caused by a non-culpable factor (his pre-existing back condition) and a culpable factor (D’s negligent driving) - “pop” during exercise program

-D need only be part of the cause of an injury not sole cause, there is no basis for a reduction of liability because of the existence of other preconditions: defendants remain liable for all injuries caused or contributed to by their negligence - crumbling skull rule does not apply here - appeal allowed, P entitled to recover 100% of damages, not just 25%

Nowlan v Brunswick Construction Ltee (1972), 5 NBR (2d) 529 (CA), aff’d [1975] 2 SCR 523 (588)

Facts: D contractor negligent resulting in extensive rot due to leaks in structure.  D argues no damage would have occurred but for the architect’s poor design which had not provided for proper ventilation - D is a concurrent wrongdoer who is not excused from his liability - concurrent breaches contributing to the same damage, whether or not the damage would have occurred in the absence of either cause, leads to joint and several liability and either party is liable for the whole damage - appeal allowed, P awarded $36,000

Lambton v Mellish [1894] 3 Ch 163 (590) - merry-go-round organ noise - injunction - both are responsible for the noise as a whole

SPECIAL DUTIES OF CARE: Recovery of Pure Economic Loss in Negligence - Chapter 14

Defective Structures

· typically in neg misrep, say something negligently, relied on, suffer loss, typically pure economic loss, 
· problems with indeterminate liability, similar concerns about pure economic loss, sueing just about money gets problematic. 
· Need boundaries in place. 
· Decided to recognize five categories within economic loss (493)
· Statutory public authorities
· Shoddy goods/structures
· Relational economic loss.
· Read note 4 – page 484
- fairly old category – at least since 1974, in Winnipeg condo, SCC clarified what’s going on with this category, approach to be used.
Winnipeg Condo Corp No. 36 v. Bird Construction (1995) 121 D.L.R. (4th) 193 (SCC), page 492
· things negligently designed or built – down the road the defect is discovered and instead of letting it play out into accident, decide to correct. 
· Pure econ loss because typically happens where there is no physical damage/injury
· Redid apartment building, turned into condos, found out the exterior was poorly attached. Spent 1.5 mil to fix.
Rivtow Marine (mentioned on top of page 494) Laskin J. (in dissent) vigorously argued for this sort of recovery 

Rivtow was picked up in the UK in Anns v. Merton London Borough Council (that case was about ‘dangerous’ buildings, built on foundations that were not deep enough)

Winnipeg Condo (La Forest J.) 

· persuaded primarily by policy arguments

La Forest convinced by Laskin – doesn’t make sense that if you wait fr the part of the building to fall off, 
then you can get compensated and not if you take preemptive action.


Concern about opening the door for anything defective to be claimed for.

· Key policy distinction: between dangerous and merely shoddy construction

Keep it limited to those defects that present a clear and present danger.

Goes through a Kamloops-type analysis

· Sufficiently close relationship?

Yes. Reasonable to foresee. Subsequent purchasers – therefore a tort case, and not a contract issue.
Buildings as (fairly) permanent structures - implications 

Note: La Forest J. restricts to dangerous and not merely shoddy (on the facts) but leaves open possibilities

· The second stage - question of policy:
· What about warranties (existence of contract and contractual duties)? 

Only really works with the first purchasers – privity – shouldn’t be used as a way of cutting off 
liability. Not fair to cut off in this way.
· What about caveat emptor?


 (buyer beware) – doesn’t make sense anymore, seller knows so much more about today’s goods 

that we can’t expect buyer to be aware of defects.

La Forest J. sees both as instances of indeterminate liability

A bit of a side issue: (496) - Overlap between contract and tort actions

Contractual issue: overlap between contract and tort actions  

- concurrency, not forbidden in Canada for party to sue in contracts/torts at same time.

Central Trust v. Rafuse (1986, SCC), discussed in BC Checo International Ltd. v. BC Hydro (1993, SCC)

“… where a given wrong prima facie supports an action in contract and in tort, the party may sue in either or both, except where the contract indicates that the parties intended to limit or negative the right to sue in tort.” (quote from BC Checo)

Winnipeg Condo: La Forest J. also notes it is necessary that the tort duty arise independent from the contract

“… no logical reason for allowing the contractor to rely upon a contract made with the original owner to shield him or her from liability to subsequent purchasers…” 

Going back to stage two analysis:

La Forest J. takes opportunity to spell out how no real indeterminacy problems arise:

· in terms of parties, limited to subsequent purchasers; 
-original purchaser has choice between contract and tort (or both), subsequent purchasers is still narrow enough

· in terms of money, limited to reasonable cost of repairing dangerous defects; and 
· in terms of time, limited to useful life of the building
-as the building gets older, problems likely to do with new problems of age not original building

-sensible, principled approach

What of caveat emptor?

Rests on old assumption: purchaser of building in better position to know about, or come to know about, latent defects

No longer the case 

RELATIONAL ECONOMIC LOSS

Mentioned earlier: CNR v. Norsk (1992) 1 S.C.R. 1021 (SCC), mentioned at 502-3 & 509-10

Facts:  Norsk was towing a barge, which hits bridge owned by Public Works Canada
CNR uses this bridge, and loses lots of money in having to divert trains

Note: no contract between CNR and Norsk
Example of claim for relational economic loss - duty to third party? indeterminate liability is an enormous concern here

At SCC (3-3-1 split)

· McLachlin J (for L’Heureux Dube and Cory JJ.):
Accept Anns/Kamloops approach (pre-Cooper)

Reject the ‘doctrinal tidiness’ of Murphy (UK-where they don’t like Anns test)

Prefers a case-by-case approach 

Begin with the five categories, work outward from them (and note: categories are not closed)

An incremental approach, provided by the Kamloops approach

Detailed discussion of ‘proximity’ (described here as an ‘umbrella’ term)



If sufficient proximity, prima facie duty of care established

Then ask if other concerns (‘policy’ or practical considerations) are sufficient to lead court to negate or reduce duty

McLachlin J. sees here something akin to a ‘joint venture’, sufficient to establish proximity, and to move us away from concerns over unlimited liability

· La Forest J. (for Sopinka and Iacobucci JJ.):
Begin with exclusionary rule (no duty exists in cases of relational economic loss)

Then consider exceptions:

1.  Possessory or proprietary interest

2.  General averaging cases (maritime law)

3.  Joint venture - point of disagreement with McLachlin

La Forest J. in this kind of case would prefer not to use Kamloops-approach

Claim: it lacks predictive power 

La Forest J. offers pragmatic and economically rational reasons why exclusionary rule is preferable:

1.  Puts incentives on parties to act to minimize losses

2.  Only one party has to purchase insurance - efficiency argument

3.  Will save judicial time and resources

4.  Eliminate worry about impecunious (poor) defendants, who might be forced to pay both the primary party damaged and other ‘relational’ parties

5.  Rule is clean and definite (and exceptions allow for justice in other clear cases)

· Stevenson J.:
Focuses on fact that Norsk knew CNR
And, it knew CNR relied on the bridge and on the company exercising care in relation to the bridge

So, on the basis of these facts, he allowed recovery

Left with two approaches, uncertainty in the law? sets the stage that requires some action
Things patched up in Bow Valley Husky v. Saint John Shipbuilding (1997) 153 D.L.R. (4th) 385 (SCC), page 503

Facts:  BR and HO set up company in Bermuda (BVHB) - in contracts - subsidiary SJSL contracts with D to construct off-shore drilling rig - fire breaks out due to flammability of the Thermaclad wrap (Raychem and SJSL did not warn, BVHB misused system too) - BR (BVI) and HO (HOOL) sue D (SJSL/Raychum) for economic losses (loss of revenue, day rates paid to BVHB) 

Issue:  Did SJSI and Raychem owe BVI and HOOL a duty to warn?  Can the 3rd party who suffers a financial loss because of injury to 2nd party recover?

Dispute was between the two visions offered by McLachlin J. and La Forest J. 

Law:  In Bow Valley they agree on ‘compromise’ approach McLachlin J. outlines – now the law around REL in Canada (go through La Forest’s approach first, then apply Anns test)
-no recovery (exclusionary rule) - then look at exceptions (3. joint venture) - if no exception, then go into the Anns/Kamloops analysis (sufficient proximity est. prima facie, policy reasons to negate) - short cut if fits in exceptions

Side discussion: Joint Ventures
Recall that under CNR v. Norsk, the best way into recovering under the law of torts in this sort of contractual relational economic loss scenario is if the damaged party and the party related through contract (the ‘third party’) are in something like a joint venture or common adventure  

Prolonged discussion in the Newfoundland/Labrador Court of Appeal about the nature of joint ventures

Williston on Contracts discusses the general nature:

A joint venture is an association of persons, natural or corporate, who agree by contract to engage in some common, usually ad hoc undertaking for joint profit by combining their respective resources, without however, forming a relationship in the legal sense (of creating that status) or corporation; their agreement also provides for a community of interest among the joint venturers each of whom is both principal and agent as to the others within the scope of the venture over which each venturer exercises some degree of control.

This text also provides a list of necessary features:

· A contribution by the parties of money, property, effort, knowledge, skill or other asset to a common undertaking;
· A joint property interest in the subject matter of the venture;
· A right of mutual control or management of the enterprise;
· Expectation of profit, or the presence of ‘adventure’, as it is sometimes called;
· A right to participate in the profits;
· Most usually, limitation of the objective to a single undertaking or ad hoc enterprise.
[Note: McLachlin J.’s finding of a joint venture in CNR only very loosely fits this concept and within the list of necessary features.  But recall as well that she only spoke of finding something ‘akin to’ a joint venture – her focus was in finding the sort of relationship that would function to limit liability of the tortfeasor, so that indeterminacy was not such an overwhelming consideration]

McLachlin J.:

Note: Part of legal dispute we are concerned about centers on alleged duty to warn

Notion: SJSL knew of the problem (danger of not having a proper ground fault circuit breaker system in place in relation to the Thermaclad-wrapped heat trace system)

With such knowledge it fell under a duty to warn

Duty extends to those persons who are not party to the contract of sale – potential reasonable users (must be reasonably foreseeable to the manufacturer or supplier)

BVHB was clearly within the class of persons that SJSL and Raychem ought to have known might reasonably be affected by the use of Thermaclad

The manufacturer or supplier remains liable unless the consumer's knowledge negates reasonable reliance 

[Knowledge such that a reasonable person would conclude that the consumer fully appreciated and willingly assumed the risk posed by use of the product]

BVHB did not have requisite degree of knowledge 

Follows that both SJSL and Raychem owed BVHB a duty to warn

PROBLEM: the law as it relates to the possibility of recovering for REL 

McLachlin J. attempts to merge the two approaches from CNR v. Norsk
First: she notes that the heart of the dispute between herself and Laforest J. was primarily one about simply whether there was in fact a joint venture on the facts in CNR v. Norsk
Beyond this little dispute, however, she says there was broad agreement

Result: Two-stage process

Possible, New Categories of Pure Economic Loss

Martel is old law

An example of how this is now considered (post-Cooper):

· Design Services v. Canada (2008) 1 S.C.R. 737 (SCC), note 4, page 484 - apply Cooper
REMOTENESS - Chapter 17

‘Cause-in-law’, or ‘proximate cause’, or ‘legal causation’

-legal issue (whereas causation is a factual issue - remoteness deals with when should we cut off liability

-D does something not that serious (although negligent) but things pile up and get ridiculous - doesn’t seem right to have the D keep on paying while things keep unfolding

-remoteness does not always come up in a case - disproportionate relationship between the negligence and the damage

-notion of remoteness has been around for 150 years

-a tool to limit liability

Historical tidbit: Directness [versus Foreseeability]: Re Polemis and Furness, Withy & Co. (1921) 3 K.B. 560 - courts determine remoteness based on directness (look at chain of events, where no longer directly caused by the negligence then no more liability) - old test

The shift to the modern approach: 

Overseas Tankship (UK) Ltd. v. Morts Dock & Engineering Co. Ltd. (1961) 1 All ER 404, page 600
“The Wagon Mound (No. 1)” (600)

Facts:  crew taking on oil, some of it leaks into Sydney Harbour - thin film of oil is carried across the ocean hundreds of yards away - on other side of the harbour, there is a company on top of pier doing construction using welding torches, a spark goes off pier into the water and lands on something floating on water (rag) which catches on fire and oil residue catches on fire lighting the pier on fire - very implausible 

-introduced the modern way of thinking about remoteness - old test makes no sense (fiction)

· What to do about unlikely and unforeseeable damage?
· “... does not seem consonant with current ideas of justice or morality that for an act of negligence ... the actor should be liable for all consequences however unforeseeable and however grave, so long as they can be said to be ‘direct’.” [545-546] - old test
· The common law will henceforth base new position on ‘principle of civil liability’, “... that a man must be considered to be responsible for the probable consequences of his act.” [rest of paragraph on 546] (reasonable foreseeability)
· Why is the actor responsible for probable consequences?
-looking at actual thing done and actual results - specific not general

-”the remoteness test is only passed if the plaintiff proves that the kind of damage suffered by him was foreseeable as ...[an] outcome of the kind of carelessness charged against the defendant” (603) - could thing type of negligence reasonably cause this type of harm?

Question:  Would a reasonable person, knowing that they are negligently letting oil out in harbour, reasonable perceive that this type of fire on pier could result from their negligence?  NO!  already decided they are negligent, DC owed, causal link with harm - now at the end asking, is there anything else that makes us want to limit liability in this case?  

-D’s lawyers will bring up the issue of remoteness (like a defense) but then the P must have strongest arguments (if equally plausible, then P loses)

‘RETREATS’ FROM WM1
1. ‘PROBABILITY’ Versus ‘POSSIBILITY’

Overseas Tankship (UK) Ltd. v. The Miller SS Co. Pty. Ltd. (1966) 2 All ER 709 (Privy Council), page 614

“The Wagon Mound (No. 2)”

Facts:  same case but now owners of the boat not the company on the pier - 6 years later - court clarifying the language from the 1st case “probable consequence” - did not mean this exactly (too broad)

· What should be done about degrees of foreseeability?
· Bolton v. Stone 
Facts:  cricket case, concern of a reasonable person should be around material/real risk, only discount fantastical things (de minimus range) - material risk happens as long as is not within the de minimus range - possibility not probability - more plaintiff-friendly
· Employing the language from this earlier case:
“If a real risk is one which would occur to the mind of a reasonable man in the position of the defendant’s servant and which he would not brush aside as far-fetched, and if the criterion is to be what the reasonable man would have done in the circumstances, then surely he would not neglect such a risk if action to eliminate it presented no difficulty, involved no disadvantage and required no expense.” [2/3 of the way down 616]

Courts seem to be able to choose between the language in Wagon Mound #1 and #2 - problem but gives flexibility to judges depending on the facts of the case (P-friendly or D-friendly) - don’t directly overrule Wagon Mound #1

-raise arguments around “fairness” as to which of the 2 Wagon Mound tests should be used

Mustapha v. Culligan of Canada Ltd. (2008) 2 S.C.R. 114 (SCC), page 620

2.  TYPE/KIND OF DAMAGE/INJURY
Hughes v. Lord Advocate (1963) 1 All ER 705 (HL), page 605

Facts:  leave manhole open overnight (tent, warning signs), open invitation to kids, boys playing around and find kerosene lamp left there too - lamp falls into manhole and breaks, parafin creates a misty cloud of vapour causing a spark, causing an explosion sending wave of heat up through manhole, boy is thrown back from the fire and seriously burned - not something you expect to happen - negligence is leaving the manhole open with lamp there - is it right to make them pay for this injury that comes from a strange series of events?

Lord Reid:
· Lower courts’ findings of facts do not support their conclusions (key part of unreasonable = mist from the lamp) - “kind of injury” makes the test more P-friendly in this case
· The boy’s injuries were mainly caused by burns, and these were foreseeable
· While it was not reasonably expected that the injuries would be this severe, this is not a defense:
· “He can only escape liability if the damage can be regarded as differing in kind from what was foreseeable.” - could they reasonable foresee that this kind of injury would result - starting point = negligent action, standing there in the midst of the negligent action, is it reasonably foreseeable that this type of injury (a boy being burned) would happen (don’t use the exact series of events in analysis - need link between this type of negligence and this type of injury
See operation of rule in Tremain v. Pike (note 3, page 607). There Lord Payne finds a clear distinction between different kinds of rat illnesses, those caused by rat urine as opposed to those caused by rat bites and the like

Note the role played by how the injury is characterized - general:  “exposure to rats”, specific: “exposure to rat urine” - does not pass remoteness test because characterized too specifically

3.  THE THIN-SKULL RULE
A person takes their victim as they are - if the P has a pre-existing condition so that injury from D causes more damage than expected, then D is still liable for the full damage

Does the new approach to remoteness have an impact on this?

Smith v. Leech Brain & Co. (1962) 2 Q.B. 405, page 608
 Facts: precondition on lip that if burned would get cancer - accident at work - molten lava hit lip - cancer and died - thin skull rule would work to keep liability on the D but remoteness seems to work differently (wasn’t reasonably foreseeable that this would happen - Wagon Mound #1) - how could any reasonable person know that causing a burn on a lip would kill somebody??!! 

Lord Parker C.J. (Queen’s Bench):
· Wagon Mound (No. 1) generates questions around ‘thin-skull’ rule
· Would it be reasonably foreseeable that a simple burn on the lip would lead, in an ordinary person, to cancer and death?
Was Wagon Mound meant to overturn the thin-skull rule?  (case does not indicate this)

· “It has always been the law of this country that a tort-feasor takes his victim as he finds him.” [609]
· Resolution: 
· Wagon Mound was mostly concerned with liability as it might attach to types of damage  (type not extent of damage like burned boy in Hughes v Lord Advocate)
· Notion was that types of damage were to be measured by how they might be reasonably foreseen 
· Wagon Mound was not concerned, then, with whether the extent of any particular sort of damage should be limited by its foreseeability
· As this was not before the minds of the Court in Wagon Mound, it is open, Lord Parker reasons, to say Wagon Mound is consistent with recovering any limit to the extent of damages, even if some of the extent is attributable to proclivities or constitution of the victim
· Furthermore, this includes ‘egg-shell personalities’ [Marconato v. Franklin (1974) 6 W.W.R. 676 (BCSC), page 609]
· Note relationship to ‘Crumbling-skull’ doctrine (mentioned in Athey v. Leonati, note 8, page 612) - damage assessment - D should not have to pay for something that was going to happen anyways (i.e. expert evidence shows they were going to suffer loss of income within 5 years anyways due to heart condition, therefore should not have to pay for loss of income for 20 years)
· This merely states outcome of principle of compensation [put plaintiff back in position as if injury had not occurred] when plaintiff would have suffered some of the consequent harm regardless of the actions of the defendant
· The defendant is not called upon to remove the pre-existing condition, and this original position must be put into the calculation of damages
· In a way, then, a pre-existing condition comes in to temper liability of defendant (the crumbling-skull is ‘less valuable’ than an ordinary one)
4.  INTERVENING FORCES or CAUSES

What to do when it seems plausible to argue that the negligence of A caused the (or a) injury to C, but only through the intervening chain of events which included the actions of another party, B?

Bradford v. Kanellos (1973) 40 D.L.R. (3d) 578 (SCC), page 624

Facts:  As are customers at D’s restaurant (negligent party) - grease fire, so fire extinguisher goes on with loud hissing noise - intervening party (other customer) yells “Gas!”, stampede, A (wife) gets injured - negligence, injury, causation already proven, what about remoteness?

Question: what should be the liability of the original wrongdoer in light of possible negligent conduct of the second actor, the person shouting about escaping gas?
Operating principle of ‘novus actus interveniens’ (new intervening actor)

For an act of another party (including the plaintiff) to intervene such as to trigger this sort of legal argument, it must break the chain of causation, being a ‘fresh, independent cause of the damage’ (is there a new causal chain?)
Bradford seems to introduce a way of thinking about NAI [‘was that consequence fairly to be regarded as within the risk created by the [defendant’s] negligence?’ – p625 majority] - different test than Wagon Mound’s reasonable foreseeable? (Prof’s research: most later courts don’t seem to use these words but instead use WM’s reasonable foreseeable)

But generally this still works together with standard approach: ask if a reasonable person in the position of original defendant ought to have been able to reasonably anticipate the interventions claimed to be new causes of damages incurred (still kind of asking “new causal chain” question - therefore focussed on intervening act - if IA is RF, then ask if final result is RF)

Does it (or should it) make a difference if the intervening force was negligent in character?

Back to Bradford v. Kanellos:

Majority at SCC agrees with CA that the ‘hysterical conduct’ of the second actor was not reasonably foreseeable by the original wrongdoer, and as the injuries were caused by this ‘hysterical conduct’, the original wrongdoer was relieved of liability

Minority (Spence/Laskin):  the second actor was not acting negligently, but rather in a ‘very human and usual way’, such that one would say their acts were ‘utterly foreseeable’, ’part of the natural consequences of events’ 

Might seem to be matter of interpretation, for they all seem to base their decision on the foreseeability of the intervening acts 

BUT:

The dissent goes on to say that even if the actions of the patron were negligent, they would still think the plaintiff could maintain a right of action against the restaurant

· Is there a rule concerning intervening negligent conduct?  
· Or, is negligent character of subsequent actions irrelevant?
· Or, does negligence of the intervenor go to question of whether or not the conduct of this party was foreseeable by the original wrong-doer?
intervening act can be either negligent or not negligent:  should this matter?  


-sometimes something that is negligent is seen as being reasonably foreseeable (Price)

INTERVENING MEDICAL ERROR
Price v. Milawski (1977) 82 DLR (3d) 130 (Ont. CA), page 628

Facts:  boy playing soccer, breaks ankle, goes to hospital and doctor x-rays foot instead of ankle saying it is fine, boy doesn’t heal, goes back to hospital and 2nd doctor relies on 1st set of x-rays and sends him away, finally x-rays are taken at right place and fracture discovered, permanent damage (2 medical mishaps)

Hold the original wrongdoer liable for all reasonably foreseeable injury subsequently caused by another (for ex., a doctor), where RF described with language from Wagon Mound No. 2
So long as a reasonable person in the position of the original defendant could be said to have reasonably anticipated that the subsequent conduct was possible (product of a real and substantial risk), s/he would be potentially liable for damages flowing from that conduct (applied Bradford SCC but language from Spence in dissent) (possible language is from Wagon Mound 2)

Note: see snippet from Mustapha v Culligan of Canada Ltd (2008) 2 S.C.R. 114, paragraph 13 on page 621

Note: some medical negligence cases explicitly hold that ‘gross negligence’ on the part of the subsequent medical professional is not foreseeable

Approach to intervening medical negligence protects the plaintiff, but also allows the original wrong-doer to pursue the negligent doctor afterwards

SECOND (or INTERVENING) ACCIDENT [from notes 5 and 6, pages 630-31]

Wieland v. Cyril Lord Carpets Ltd. (1969) 3 All ER 1066, note 5, page 630
· Plaintiff is leaving doctor’s office 
· visit necessitated by injuries suffered due to negligence of defendant, bus driver
· has  collar on neck
· being helped down stairs by son
· unable to see normally with bifocals
· plaintiff falls on last few steps
2 basic questions: causation and remoteness

Should the D who caused the first accident also be held liable for the damages from the second accident in doctor’s accident?

Causation:  but, for test - yes

Remoteness:   (comes up rarely - must be a sense of gap between the original negligence and some of the harms being argued about in order for the D to make this type of claim)
See again reading of Wagon Mound No. 1 as not addressing question of extent of damages (one need only ask of kinds or types)


Also WM #1 does not call for foreseeability of precise events that transpire

Finally, on point:  

“... in determining liability for those possible consequences [further injuries resulting from the original] it is not necessary to show that each was within the foreseeable extent or foreseeable scope of the original injury in the same way that the possibility of injury must be foreseen when determining whether or not the defendant’s conduct gives a claim in negligence...” 

Is there a conflict with cases like Dudek v. Li (2000) 6 W.W.R. 209 (BCCA) (note 6, 630-31)?

Facts: 

Plaintiff was injured when Ms. Li, in negligently turning left on Granville Street, hit his car.  

Months later, before trial, Dr. Dudek was negligently driving his motorcycle in Washington State when he was involved in an accident, and suffered further injuries

Issue:  Should Ms. Li have to compensate for the injuries from the second accident?
Key distinction: in cases like Dudek the plaintiff acts negligently (or ‘unreasonably’) on his/her own (for ex., driving motorcycle carelessly) 

This raises questions about the propriety of imposing liability on the original wrong-doer when the ‘intervening force’ is negligent in its own right

Courts are reluctant to say that something that is negligent is reasonably foreseeable - but there is no clear rule about this - can sometimes (i.e. medical cases)

Note: BCCA finds liability for harms suffered by Dudek as they persist past the second accident, but only insofar as they emanate from the original accident – any injuries that are identifiable as emerging from the second accident are not compensable by Ms. Li

Could a RP in the position of the D reasonably have foreseen this type of injury - remoteness

If it is something caused by negligence Court are more hesitant to say it’s foreseeable

What about when it is illegal?

INTERVENING WRONGFUL/ILLEGAL ACTION

Hewson v. Red Deer (1976) 63 D.L.R. (3d) 168 (Alta TD), page 631

Facts:  tractor left unlocked with keys in it, it goes missing, find it buried in the side of someone’s house, some unknown person did this (intervening force that is illegal)

Would novus actus interveniens apply (the argument being that the illegal/wrongful act of someone climbing in the cab and turning the ignition started a new chain of events)?

-in intervening illegal act, usually do not use reasonable foreseeability but ask if novus actus interveniens - did new act start a new chain of events? but...

Argument considered: that NAI does not apply when the thing that happened was precisely what the defendant should have been guarding against

General result: Turn again to reasonable foresight

Should there be more attention paid to intervening acts in this sort of context (lessening liability on defendants)?

DEFENCES IN NEGLIGENCE - Chapter 19

1. CONTRIBUTORY NEGLIGENCE

-used to be a complete defence - courts struggled

Three possible scenarios:

1. Plaintiff contributes to accident that caused injuries - P also doing something negligent
2. Plaintiff exposes him/herself to risk of being involved in accident
3. [example: Rautins v. Starkey, Ont. S.C.J. 2004 – plaintiff allegedly exposed herself unreasonably to risk of being involved in accident by going into and remaining in crosswalk in intersection with malfunctioning traffic lights, at dusk, with darker clothes on]
4. Plaintiff fails to take reasonable precautions to minimize injuries should an accident occur [note seatbelt defence] - problem because forcing the P to do something (didn’t cause the accident, did nothing wrong, except not minimizing damages)
Example of how harsh doctrine formerly fell on the plaintiff in Butterfield v. Forrester (1809) 103 ER 926 (KB), note 1, page 694
· defendant, in midst of houserepairs, had left pole across roadway
· plaintiff, just having left pub, at dusk, rides hard in this direction
· could see pole at 100 yards IF he had been riding safely
· However, he was riding ‘violently’, and so hits pole
Lord Ellenborough C.J.:

It does not seem appropriate that plaintiff can avail himself of fault of another if he himself did not use common and ordinary caution in trying to avoid injury

Note reluctance of courts to employ this approach across the board;

see response in tools such as last clear chance doctrine
Davies v Mann (1842) 152 ER 588 (Exchequer Ct), note 1, page 694
· plaintiff’s donkey fettered on edge of highway
· defendant’s servant driving wagon and horses negligently, at a “smartish pace”
· strikes donkey, kills it
· argument: donkey was carelessly tethered, in the path of possible traffic
Lord Abinger C.B.: 


“... the defendant might, by proper care, have avoided injuring the animal, and [that he] did not he is liable for the consequences of his negligence, though the animal may have been improperly there.”

If the defendant was in the last position possible to avoid the consequences, then there was a last clear chance that needs to be considered.  

Parke B.:
”Without this sort of rule the defendant would be condoned in committing wanton damage, so long as s/he were reasonably certain that the things being destroyed/injured were themselves improperly cared for.”

**What remains of this rule or doctrine?

Scurfield v. Cariboo Helicopter Skiing (1993), 74 B.C.L.R. (2d) 224, (C.A.), note 8, page 716

· Plaintiff was killed when he was skiing and swept away by an avalanche
· He had been dropped off at the top of the slope by the defendant, by helicopter
· As he prepared to begin his descent he observed an avalanche on another part of the area he was looking down upon 
Taylor J.A. said (at paragraphs 8-10):

It is urged on us by counsel for the plaintiff that for the court to dismiss the claim simply because Mr. Scurfield could readily have avoided the avalanche.  This would involve application of the defence of 'last clear chance', an elusive doctrine statutorily abolished in this province by Section 8 of the Negligence Act, R.S.B.C. 1979 Chapter 298, which says:

This Act applies to all cases where damage is caused or contributed to by the act of a person notwithstanding that another person had the opportunity of avoiding the consequences of that act and negligently failed to do so.

(He had the last clear chance to avoid the injuries and didn’t take it)

This section now reads:

This Act applies to all cases where damage is caused or contributed to by the act of a person even if another person had the opportunity of avoiding the consequences of that act and negligently or carelessly failed to do so.

Taylor J.A. continued at paragraph 15: 

The risk which Mr. Scurfield faced when he continued on in the face of obvious and avoidable peril--if properly described as a 'risk'--must, in my view, be regarded as one falling well within the scope of those avoidable hazards which are to be regarded as reasonable and acceptable in the present context.  This is not a case of Mr. Scurfield having had a 'last clear chance' to avoid a peril created by the defendants.  Insofar as the defendants had a duty to protect Mr. Scurfield from unreasonable risk of unavoidable avalanche, that risk was over once the hazard had become obvious and avoidable.  On the findings of the trial judge I conclude that Mr. Scurfield's failure to concern himself with what he could see ahead was the sole act of negligence which constituted in law a proximate cause of his death.
Note how the Negligence Act in Ontario (excerpted on pages 703-04) governs joint fault:

· It is general in scope: speaks of fault or neglect of two or more persons, and leaves unspoken that one of these may be the plaintiff
·           Court has role of determining degree of fault/negligence
· several tortfeasors are held jointly/severally liable (so plaintiff need not launch actions against each defendant separately, and in fact can reach settlement with one, and leave matter of contribution and indemnification up to defendants)
· Damages are apportioned according to degree of fault or negligence found against the parties, unless this cannot be determined, in which case each party found to be equally at fault
The P started a new chain of causation when he went over the edge breaking the causation of the helicopter company.  

SEAT BELT DEFENCE

-conceptually problematic but basic rules

Yuan v. Farstad (1967) 66 DLR (2d) 295 (BCSC), (leading case in BC) mentioned in Gagnon v. Beaulieu (1977) 1 W.W.R. 702 (BCSC), page 699 (on page 700)

· Established duty on passengers/drivers to wear seatbelts
· Rationale: failure to do so generally increased severity of injuries and rate of fatalities
Discussion in Gagnon:

· 
What about “freedom of choice”? - courts are requiring people to do something only in anticipating that someone else might do something to them - this defense seems to run against basic principles of CL around autonomy and freedom of choice - a person might choose not the wear a seatbelt for a # of reasons (don’t think they work, uncomfortable, think being thrown out of the car is better) - Lord Denning says that this person’s belief is just wrong - evidence shows it is better to have a seatbelt on
Galaske v. O_Donnell (1994) 112 DLR (4th) 109 (SCC), note 2, page 702
Cory J.
· Canadian courts have recognized duty on drivers and passengers to ensure their own safety by wearing seatbelts
· Note: case also interesting in that Court recognized that driver of a vehicle, whether or not s/he is parent of child in the vehicle, has obligation to ensure child has seat-belt on (even if parent of the child is also present in the vehicle)
2. VOLUNTARY ASSUMPTION OF RISK
[volenti non fit injuria]

· a “complete defence”
· But, with a tightening of requirements for its deployment, it has become extremely rare
Must show that the plaintiff “bartered away” their right to sue you - “I promise I will not sue you if something happens to me”

A well-constructed waiver may say this, but it usually not sufficient in itself (people just sign)

Dube v. Lebar (1986) 27 D.L.R. (4th) 653 (SCC), page 712

Focuses on distinction between knowing of risks and accepting risks

Old doctrine would tend to equate the two, so that if the plaintiff knew what s/he was getting into (riskwise) it would be said that s/he must have accepted that risk to the point where the defendant is absolved of liability in relation to harms that emerge from that risk

But by Dube this is now seen as too “rigid”

It is not enough that the plaintiff consented to the risk of injury: 

…volenti will arise only where the circumstances are such that is it clear that the plaintiff, knowing of the virtually certain risk of harm, in essence bargained away his right to sue for injuries incurred as a result of any negligence on the defendant’s part (middle of 714)

Historically, tightening of this doctrine occurred in the 50's and 60's in just these sorts of “willing passengers cases”, wherein the SCC wanted to protect people taking rides with drivers they knew had been drinking 

An interesting theoretical question to ponder:  

Does consent come in to remove the very existence of any duty on the part of the defendant, or does it come in after negligence to remove liability, as a defence? 

3.  ILLEGALITY - very rare, may cut out!

[ex turpi causa non oritur actio] - from a dishonourable act an action will not arise

-must be direct connection between the harm itself and the activity - would only be applicable there to ensure person does not profit from their illegality

Hall v. Hebert (1993) 2 SCR 159, pg. 717

Facts: car of D, with P at wheel, was being pushed to a start, P lost control, went into ditch, suffered serious head injuries, D knew P was impaired, yet allowed P to drive
CA dismissed action by plaintiff on ground that defendant owed no duty of care to plaintiff, and further that doctrine of illegality applied

Notion is that plaintiff’s actions violated legal or moral rules, and plaintiff should not be able to “profit” from this

“Law refuses to give by its right hand what it takes away by its left hand” - plaintiff was acting illegally, he should not be given something to it

But note that this defence, too, is quite limited in its application, for will only be called in when “... concern for the integrity of the legal system trumps the concern that the defendant be responsible” [718] - described in very narrow terms

When is this going to arise?

After going over some examples of where the doctrine should be called in (for example, where an indirect attempt is made, when a plaintiff claims loss future earnings on an illegal operation [page 720]), court spells out when this is so:

Courts would be “… put in the position of saying that the same conduct is both legal, in the sense of being capable of rectification by the court, and illegal” 

To maintain integrity, then, court must not allow the recovery

The doctrine is available, but only in those clear cases where it is appropriate, for example 

· where “... to allow the plaintiff’s tort claim would be to permit the plaintiff to profit from his or her wrong...”, 
· where “profit” must be carefully defined to refer to “... direct pecuniary reward for an act of wrongdoing”  
This can be seen to really limit this doctrine, for the SCC explicitly focuses on this definition, and bars the use of this doctrine in those cases where “… compensation [is] for something other than wrongdoing, such as personal injury...” 

This means that the court is really not to worry too much about the wrongdoing, but instead apply normal negligence law analysis, and concern itself with whether the plaintiff suffered injury to be compensated for - very rarely comes up now

Outcome: As with voluntary assumption of risk, a plaintiff’s illegal or antisocial behaviour is now likely to be treated as contributory negligence

4. Inevitable Accident

Rintoul v. X-Ray and Radium Industry Ltd [1956] S.C.R. 674, page 722

Facts:  driving slowly, brakes did not work so he hit another car, argued that it was an inevitable accident

From words of Lord Esher in The Schwan [1892] 
“… a person relying on …must show that something happened over which he had no control, and the effect of which could not have been avoided by the greatest care and skill”

Does SCC in Rintoul apply the standard of ‘the greatest care and skill’? (R Care)

Ds (respondents) failed to show (a) “… that the alleged failure of the service brakes could not have been prevented by the exercise of reasonable care on their part”, and (b) “… that assuming that such failure occurred without negligence on the part of the respondents, [the driver] could not, by the exercise of reasonable care, have avoided the collision which he claims was the effect of such failure” (pg. 723)

Inevitability is around the cause of the accident , the effect of that is the accident/injury

Didn’t show any evidence about the brakes, etc. therefore hard to say it was inevitable accident

Need something in the situation that indicates that the Defendent had no control of the situation and that the effect of that cause was something he could not avoid (i.e. showed brakes were out of his control but also needed to show that given that situation, he could not have avoided the injury by swerving away, stopping car, etc. 

- Greatest amount of care and skill would not have sufficed, Also tightly controlled defense!

PROOF IN NEGLIGENCE - Chapter 20

Onus of Proof
·  Basic principles
· ‘Evidentiary’ Burden and non-suit 
Legal burden - P must meet in negligence action - P must show DC exists, that SC was breached, causal link between breach and harm, that harm happened - at end of trial, evidence of P must be stronger than evidence of D to establish negligence

Evidentiary burden - shifts - at different points of time in trial, different parties may have responsibility to stand up and show evidence to have progress (tennis game)

Nonsuit - P must get the claim going - must present evidence initially to convince the court that there is something on which they can base their claim - procedural matter (efficiency)
Wakelin v. London & Western Railway (1886) 12 A.C. 41 (HL)
Facts:  husband’s body is found near train track, his estate (wife) sues the train company
At best here we have two equally plausible accounts of what may have happened (and the story that they might both have been negligent), and in that situation she loses

Note as well that HL here begins to move toward contemporary position, which would absolve her of responsibility of showing prima facie that her husband did not act negligently

Statutory Shift 

Macdonald v. Woodard (1973) 43 D.L.R. (3rd) 182 (Ont. Co.Ct.)

Facts:  service station owner crushed between cars when helping D jumpstart his car - normally onus would be on P, however, statute trumps CL saying that owner or driver of vehicle must disprove negligence after damages established because knowledge of what happened is usually in the hands of the driver or owner not person hit (what was going on in the car?)

· Highway Traffic Act, R.S.O. 1970, c. 202 (section 133)
Once plaintiff establishes that damages were caused by presence of motor vehicle, then rebuttable presumption of negligence arises in relation to the defendant

Defendant has onus of proving, then, that s/he was not negligent

Ask: Is there a statute in the background that affects who has the burden of proof?

Multiple Negligent Defendants - look at later!!

Cook v. Lewis [1952] 1 D.L.R. 1 (SCC), page 737

Facts:  P hit in face by bird shot when 2 Ds fired simultaneously

Key passage: last full paragraph on page 737  - there are 2 culpable acts (firing at bush, and making it impossible to know who actually fired pellet in eye)

Rands says 

Interesting permutations can arise when one of the negligent actors is the plaintiff (from note 5, page 740) 

Res Ipsa Loquitur (The Thing Speaks for Itself)
Fontaine v. British Columbia (Official Administrator) [1997] 156 D.L.R. (4th) 577 (SCC), page 743
Facts:  truck in river with 2 dead bodies, some evidence of torrential rain on the weekend they were presumed to have died but no evidence of what actually happened, P (widow of passenger) arguing that there was enough in the facts for the court to make inference that death of husband was caused by Loewen’s carelessness (because he was driving)

-something in the facts shouted negligence

3 Elements, 3 Possible Effects on page 743

“Whatever value res ipsa loquitur may have one provided is gone … It would appear that law would be better served if the maxim was treated as expired and no longer used as a separate component in negligence actions.” [first sentences of last 2 paragraphs on page 746]

What, then, is a court supposed to do when faced with this sort of situation?

-this doctrine has now been removed - had allowed P to argue so that court could infer negligence based on circumstantial evidence

-now should use basic procedural instruments available - work with circumstantial evidence as best you can - occasionally it is reasonable to say that from the circumstantial evidence you can infer negligence - do not need separate special doctrine

PUBLIC AUTHORITY LIABILITY - Chapter 21

3 kinds of functions of public authorities:

· Legislative
· Judicial
· Administrative
Welbridge Holding Ltd v. Winnipeg [1970] 22 D.L.R. (3rd) 470 (SCC), page 752 (mentioned toward bottom of the page)

SCC holds that generally public authorities cannot be held liable in tort for activities that fall under the umbrellas of legislative and judicial (or quasi-judicial) functions

Exceptions?

(a)  Legislative:
1. While activities of legislators protected by statute (for example, Legislative Assembly Privilege Act, R.S.B.C. 1996, c. 259, s.1), this immunity does not extend to actions of a legislator that are not directly or indirectly related to legislative activities
2. Note that in affirming Welbridge in Sibeca Inc. v. Frelighsburg (Municipality) [2004] 3 S.C.R. 304 (note 3, page 755) the SCC mentioned that the municipality (a public legislative body) will not be liable “… for the exercise of its regulatory power if it acts in good faith or if the exercise of this power cannot be characterized as irrational.”  
3. Judicial review, of course, persists – a court can review the validity of the products of legislative activity (pursuant to, for example, the Charter)
(b)  Judicial:
1. While activities of judges (and other levels of adjudicators) are statutorily protected (for example, Provincial Court Act, R.S.B.C. 1996, c. 379, s. 42), this legislation usually leaves judges open to tort action if it can be established that the judge/adjudicator acted maliciously and without reasonable and probable grounds (though note uncertainty around status of ‘malicious’ acts – some courts would still hold judges protected, so long as s/he was acting within their jurisdiction: notes 7 and 8)
2. Lack of clarity around Attorney-Generals and Crown Attorneys (see discussion in note 9, page 756-7)
3. Lack of clarity around how far along the spectrum of judicial officers the protection extends (around, for example, decisions made by administrative tribunals, boards and the like: see note 11, page 757)
General Crown Immunity

Note the history: general immunity tempered by various Crown Proceedings/Liability Acts in mid-20th century

Make-up of the Crown: 

· Executive governments of Canada and the provinces
· Crown Ministries, departments and boards
· Servants and agents of the Crown (note vagueness at this point – not all public authorities (what some might characterize as ‘servants and agents’) are considered Crown agents – test is focused on the degree of actual or potential control enjoyed by the Crown over these individuals)
Negligence Liability of Public Authorities

· Distinguish vicarious liability from direct liability
· Distinguish exercise of statutory public duty from statutory discretionary power
· In context of exercise of duty, public authority cannot be liable for doing what it is required to do, but if it acts carelessly in performing this duty (or fails to perform its duty) it may be found liable
· In the context of the exercise of a power, courts are more concerned with the fact that they are being called upon to measure or evaluate how the public authority acted, as some of what the public body does in such a situation is quasi-legislative (in that it is fleshing out policy decisions, through the exercise of its discretion)
· Nevertheless, if a court can separate out ‘policy’ matters from ‘operational’ matters, it can proceed to measure or evaluate the operational side of the situation
Just v. BC [1989] 64 D.L.R. (4th) 689 (S.C.C.), page 763
“… the Crown is not a person and must be free to govern and make true policy decisions without becoming subject to tort liability…”

“On the other hand, complete Crown immunity should not be restored by having every government decision designated as one of ‘policy’”

“Dividing line” difficult to fix

From a case from the Australian High Court (applying the Anns approach):

The distinction between policy and operational factors is not easy to formulate, but the dividing line between them will be observed if we recognize that a public authority is under no duty of care in relation to decisions which involve or are dictated by financial, economic, social or political factors or constraints.  Thus budgetary allocations and the constraints which they entail in terms of allocation of resources cannot be made the subject of a duty of care.  But it may be otherwise when the courts are called upon to apply a standard of care to action or inaction that is merely the product of administrative direction, expert or professional opinion, technical standards or general standards of reasonableness.
Cory J. goes to explicitly fit analysis within Anns/Kamloops (765) 

Note background concern (public authority must be acting within bona fide exercise of discretion

Leads then to distinction between ‘policy’ and ‘operations’ within Anns/Kamloops framework

Summary of accommodation within framework is found in last full paragraph on page 766

Finally, note the (possible) effects of Cooper v. Hobart (discussed on pages 772-774), especially in relation to the apparent focus it had on the existence of a statutory duty (to the point where the Court seemed to suggest the common law duty – at least in that case – rested on the existence of a statutory duty)

STRICT AND VICARIOUS LIABILITY - Chapter 25

· 2 stages to the analysis
· Relationship of tortious actor to the (possible) vicariously liable party (Sagaz)
· Nature of the act(s) committed by the tortious actor (in relationship to the relationship) - unauthorized act in context of employment (plausible that employer should be found VL because they created something in the world that carries risk - employee could not do tortious act if not employed here)
Analysis under the second stage
‘MASTER-SERVANT’ RELATIONSHIP (Employer/Employee)

Bazley v. Curry (1999) 174 D.L.R. (4th) 45 (SCC), page 931

Facts:  P sexually assaulted as a child in residential care facility for emotionally troubled youth.  Children’s Foundation, non-profit org operating facility, had done thorough background check of Curry prior to hiring him & fired him as his criminal conduce was discovered. Foundation found VL because terms of employment created the special environment that allowed abuse.  “The employer’s enterprise created and fostered the risk that led to the ultimate harm”

Problem:  need principled approach to choosing which acts lead to VL

“… Difficult to distinguish between an unauthorized ‘mode’ of performing an authorized act that attracts liability, and an entirely independent ‘act’ that does not” (932)

Two stages to settling these sorts of matters:

1. Are there “… precedents which unambiguously determine on which side of the line between VL and no liability the case falls”?  look at case law (matches “on all fours”)
2. If not, “… determine whether VL should be imposed in light of the broader policy rationales behind strict liability.” (932)
Here, previous cases can be grouped into 3 categories: (not helpful, too broad, too disjointed)

· Employee acting in furtherance of employer’s aims
· Employer’s creation of a situation of friction
· Employee theft or fraud
Principally Court can only identify 1 common feature: “… [I]n each case it can be said that the employer’s enterprise had created the risk that produced the tortious act” (middle of 934)

Turning to matters of policy, there are 3 policy considerations that seem pressing & substantial: 

1. the promotion of justness and fairness
2. deterrence, and
3. the internalization of costs (not primary)
The SCC focuses most of its attention on the first 

· “First and foremost is the concern to provide a just and practical remedy to people who suffer as a consequence of wrongs perpetuated by an employee” (just above the middle of 935)
· connected to the notion that the employer should be held responsible (when it seems just and fair to impose vicarious liability) for materially increasing the risk that led to the tortious act
Summary of approach to determining VL (when the question is when an act should be considered closely enough connected to the relationship between the tortious actor and the employer that it is acceptable to find the employer VL):

First, there must be a “significant connection between the creation or enhancement of a risk and the wrong that accrues therefrom”

Second, “[i]n determining the sufficiency of the connection between the employer’s creation or enhancement of risk and the wrong complained of, subsidiary factors may be considered.”  

The SCC provided a list of 5 (non-exclusive) factors to consider, case-by-case (page 936):

1. opportunity the enterprise offered employee to abuse his/her power
2. the extent to which the wrongful act furthered employer’s ends (rare - Sagaz bribing)
3. extent to which wrongful act related to friction, confrontation, or intimacy inherent in employer’s enterprise
4. extent of power conferred on employee in relation to victim, and
5. vulnerability of potential victims to wrongful exercise of employee’s power
Has been a tightening up of Bazley

Jacobi v. Griffiths (1999) 2 S.C.R. 576 (SCC), note 12, page 939-940

Facts:  4-3 majority rules that Boys and Girls Club of Vernon was not VL for the sexual assaults committed by the Club’s program director.  Club offered only “slight opportunity to abuse the slight powers he enjoyed”, abuse after hours, assaults not at Club, not placed in special rel’p of trust for the children’s “care, protection and nurturing”, no authority over kids (diff than Bazley)
Strong Dissent:  

“Almost all the relevant factors suggest that Griffiths’ torts were, in fact, linked to his employment…” 

The policy considerations all seem to point to imposition of liability

· The Club “… created and sustained the risk that materialized … 
· Compensation for the harm that followed may fairly be viewed as a cost of the Club’s operation...
· The rationales of risk distribution and deterrence support vicarious liability in these circumstances.”  
B. (K.L.) v. British Columbia (2003) 2 S.C.R. 403 (SCC), note 14, page 940-941:
Facts:  siblings abused in various foster care arrangements, ability to obtain damages from 1st Ds (foster parents) is limited, unique on the facts because there was evidence of being dangerous environments when placed (repeated warnings, serious concerns), little follow up

Issue:  Can you sue the government for the wrongdoing of the foster parents?   If the government was not found to be negligent, could they be responsible under doctrine of vicarious liability? (notes from Harris)
1st line of attack - direct negligence - TJ found this here, but in most cases there is difficult to establish:  must adopt reasonable care level “of the day” (not now)

2nd line of attack - vicarious liability - this can bypass directly suing for negligence - makes another party responsible for acts of “employees” (including intentional torts)

Must establish:

Step One:  Show a sufficiently close relationship between the tortfeasor and the person (policy goals of employment rel’p are fair and effective compensation and deterrence of future harm  - imposing VL can deter harms) - is it more analogous to an employer/employee rel’p (control, closeness) or an independent contractor (limited control) - look at actual essence of the rel’p not the labels used

Factors Relevant in Evaluating the Type of Relationship

1) level of control 
2) do they provide their own equipment
3) do they hire their own helpers
4) do they have managerial responsibilities
Step Two:  Was the tortious action “within the course of employment”?

Sufficiently connected to the tortfeasor’s assigned tasks that the tort can be regarded as a materialization of the risks created by the enterprise

In KLB determined foster parents were hired as independent contractors, limited control

Contrasted with Bazley situation (residential care facility), One judge disagreed

Theory: 

“… the person may properly be held responsible where the risks inherent in his or her enterprise materialize and cause harm, provided that liability is both fair and useful” [at paragraph 18, referring to Bazley and Jacobi]

Note: tie to economic analysis and what seems to more squarely lie behind imposition of liability in this context:

“… [S]eems just that the entity that engages in the enterprise (and in many cases profits from it) should internalize the full cost of the operation, including potential torts.” 

Court returns to the specifics of how to determine if connection is close enough

Court returns to the five (non-exclusive) factors (from Bazley):

· opportunity the enterprise offered employee to abuse his/her power
· the extent to which the wrongful act furthered employer’s ends
· extent to which wrongful act related to friction, confrontation, or intimacy inherent in employer’s enterprise
· extent of power conferred on employee in relation to victim, and
· vulnerability of potential victims to wrongful exercise of employee’s power
Basically boils down to asking if “… employer significantly increased the risk of the harm by putting the employee in his or her position and requiring him to perform the assigned tasks”

Examples of situations in which risk materially enhanced by enterprise in context of sexual abuse:

Time/space opportunities:
· Where employee permitted/required to be with children
· Where also to be alone with them
· Where also to supervise in intimate activities
[Of lesser import, but capable of negating]:

· Where activities occurred off-site, after hours
Relationship opportunities:
· Where employee put in position of power over the child
· Where employee put in position of respect/emulation/obedience
Key:  All this to be investigated with close attention to particular facts and circumstances, but also with constant regard for the policy considerations at play

But the court actually focuses most of its analysis in this case on the prior issue – whether the right sort of connection exists between the tortious actor and the enterprise-creator/controller

This is the matter analyzed most closely in 671122 Ontario Ltd v. Sagaz Industries Canada Inc. (2001) 204 D.L.R. (4th) 542 (SCC), page 945

Facts:  D manufacturer of car seat covers, hired marketing company bribes Canadian Tire resulting in P’s loss of more than 1/2 of their annual business - independent contractor test

There the SCC re-affirmed the central (though not sole) factor in determining whether the right sort of relationship exists between these parties – that of control

Several recent cases to consider:
BLACKWATER V. PLINT (2005) 3 S.C.R. 3 (SCC), note 16, pages 941-942

Facts:  William Blackwater suffered abuse while attending Port Alberni Indian Residential School (recently torn-down), He sued both the United Church of Canada (the organization that ran the school) and the government of Canada - SCC finds them both VL (United Church  as immediate employer and government also as employer - more control)- (1) dual responsibility would further policy goals underlying VL doctrine and (2) various members of a partnership may be held VL for the tort of an employee

B. (E.) v. Order of the Oblates of Mary Immaculate in the Province of British Columbia (2005) 3 S.C.R. 45 (SCC) - Second residential school case
Facts: Here a lay employee of the school (on Meares Island, run by a religious order), someone who carried out varied tasks, sexually abused the P, no VL held  - Binnie stressed “the need for something more than ‘mere opportunity’ to commit a wrongful act” - no strong connection between the assigned tasks and the wrongful conduct

The positive concerns around fairness and deterrence, he finds, are offset by the fact that the ‘strong connection’ test cannot be met (which indicates it would not be fair to impose liability)

So, where are we today?  

Since courts are now directed to use precedents much more freely – as indicating principles or guides to use in future cases, then based on what recent cases have indicated – it is arguable that vicarious liability is now a more difficult tool to use

A strong connection test has also gained ascendancy, which requires much of the plaintiff

NON-DELEGABLE DUTIES

Even in cases where the relationship between the employer and the party carrying out the work is deemed not sufficiently close for vicarious liability to flow, it is still possible the employer may be found liable under the doctrine of non-delegable duty

The notion is that some work or task initiated by a particular party may be such that that party cannot divest itself of liability simply by having another party actually do the work or fulfil the task (can delegate performance but not responsibility)
A government, for example, may hire independent contractors to carry out certain work (like the maintenance of a highway), But the CL may determine that this sort of work is such that the government can never completely divest itself of its responsibilities simply by contracting out.

Lewis (Guardian ad litem of) v. British Columbia (1997) 153 D.L.R. (4th) 594 (SCC), p 951

Facts:  public authority was statutorily required to maintain a highway in a certain condition -  free to assign actual work to an independent contractor but when P killed as a result of indep. contractor’s negligence, the public authority bore responsibility along with tortfeaser

Determining Scope of Application - must be strict statutory duty imposed

-duty not only to take care but to ensure that reasonable care is taken by indep contractor

1. think about degree to which the PA has complete control over that area (highway repair)
2. degree to vulnerability of public it creates
3. seriousness of the situation (involves safety and lives)
Later cases (post 1997) look entirely at the wording of the statute - parse it to see if that statutory framework requires the government to not pass on the duty - more strict

BACKGROUND: SCC ON FIRST STAGE IN ANALYSIS AROUND VICARIOUS LIABILITY

Major J. focused on one primary issue in 671122 Ontario Ltd v Sagaz Industries Canada Inc. (2001) 204 D.L.R. (4th) 542 (SCC), page 945

Is the relationship here (independent contractor) sufficiently close for the imposition of vicarious liability to be appropriate?  [This is the question of ‘fairness’]

Assess the ‘closeness’ in terms of the policy goals that imposition is meant to further:

1. Fair and effective compensation
2. Deterrence of future harm
Notion is that imposing liability when relationship is sufficiently close will serve to further these two policy goals, while imposing liability otherwise would be both unfair and ill-suited to the aim of deterrence

In Sagaz the question was about employer/contractor relationship (employer/employee relationship being one of the clearest examples of a sufficiently close relationship)

Early tests focused on element of control
Problem was that often in a contractual situation there would be more control than in a regular employment context - looked at other tests but no single test works best

Focus was not just on control the employer has over the other party:

“The central question is whether the person who has been engaged to perform the services is performing them as a person in business on his own account.  In making this determination, the level of control the employer has over the worker’s activities will always be a factor.”

“… other factors to consider include: 

· whether the worker provides his or her own equipment, 
· whether the worker hires his or her own helpers, 
· the degree of financial risk taken by the worker, 
· the degree of responsibility for investment and management held by the worker, and 
· the worker’s opportunity for profit in the performance of his or her tasks”
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