Barebones Evidence – Fall 2012 (Cunliffe)

Module 1: The Foundational Approach
2 key trends: Rules approach -> principled approach, and impact of Charter.

Principles: justification for rules – philosophical underpinning that guides reasoning. 
Focus is on what really matters, is the evidence necessary (not a waste of court’s time) and reliable (can its quality at least be tested)?
Five goals of evidence law: search for truth, trial fairness, trial efficiency, integrity of admin of justice, and public interest (eg: protected relationships). (add Charter values, fairness, right to full answer & defence)
	1: Materiality
	2: Relevance

	- Special kind of relevance: if true, advances case – LEGAL ISSUES (BL) (admissions)
- Primary: substantive law (element of offence, contract term, voluntariness). Normally admissible.

- Secondary: Evidence about evidence. More strictly regulated. (McClure, Brown)
· Credibility of witness
· Reliability of any evidence including testimony
	- Logical relevance, if true, makes a material fact more or less likely to be true (Collins)
- No minimum content (Arp, Corbett)
- Circumstantial evidence – need to rely on inference

- Assess in context of other evidence, case as a whole (Corbett)

- Tendency to include at this stage, except exclude evidence based on pervasive myths (Seaboyer, Osolin)



	3: Absence of Exclusionary Rule

	- Privilege, Expert Evidence (opinion), Self-incrimination, Improperly obtained, Hearsay
- Apply more leniently to allow admission of important evidence (Williams)

- Impact of Charter – might require technically inadmissible (defence) evidence to be received (Felderhof)



	4: General discretion to exclude: balancing PV v PE

	- Probative value: How far does the evidence go towards the material issue? Weight in context.
· Strength of inference that can be drawn (fingerprint v carpet fiber)
· Reliability of evidence itself (Mohan, correctness) – be specific
· Credibility of testimony (Darrach cf Duguay)
- Prejudicial effect: Will the evidence be misunderstood or misused?
· Risk that evidence will be given more weight that it deserves (Valley - Accused, Osolin – Crown, witness, party)

· Risk that party will gain unfair advantage from prejudicial situation (Potvin)
· Evidence damages reputation of A – past immorality
- Surprise – no opportunity to respond.

- Necessity:

- Costs of the evidence – confusion, trial time, fairness to parties (Harrer).
- Can the TJ remove prejudice through jury instruction?

- Crim defence evidence must be substantially outweighed by prejudicial effect (Seaboyer, Shearing)

- Significant discretion shown to TJ in this residual discretion to exclude (Terry)



Defence counsel should take care to ensure that their strategy does not allow otherwise irrelevant and inadmissible evidence to be admitted (Smith).  

TJ should ensure that admitted evidence is not misused, and if risk of misuse is significant, may exclude it.  (Mariani – fight plan)
Module 2: Information Gathering
Core principle here is facilitating the truth-seeking function by ensuring that parties have access to the information that they need to make their case.  

· When should access to information yield to other principles? Eg national security
	Disclosure

	Criminal sphere – asymmetric obligation, role of crown is not to obtain conviction, but to lay before ToF credible evidence relevant to elements of an offence.

Crown has obligation to disclose (Stinchcombe​ ​– secretary) 
· Scope of obligation: all relevant information, including witness statements and names and contact info of witnesses – tied to full answer and defence
· Crown should disclose prior to election or plea
· Third party information – O’Connor Application, CCC s278.1-7 (production of records)
· BoP demonstrate likely relevance

· Balance of third party privacy interest v search for truth
· Police misconduct records – directly relevant where misconduct related to investigation, or reasonable impact on case against accused (McNeil)

· Obligation continues after conviction (Trotta)

· Defence obligation: must disclose XW (CCC s657.3), should disclose alibi or risk losing weight, Crown must have opportunity to investigate alibi, will attack credibility (MBP)
Civil sphere – BCSC Rule 7-1, mutual, automatic obligation to disclose
· Scope of obligation: documents in or that have been in party’s control or possession that could be used by any party at trial to prove or disprove a material fact, and anything that party plans to refer to at trial

· Parties must prepare list of documents, even those over which privilege is claimed, must describe document and grounds of privilege to enable evaluation of privilege validity (7-1(6-7))




Module 3: Privilege 

Privileges are exceptions to information gathering rules – Eg. Communications between spouses
· Court will not hear information even though it is relevant, because of overriding social value

· Special relationships

· Adversarial system
· Privilege belongs to a witness/client – is theirs to waive
	Blank: Class Privileges

	Solicitor/Client – permanently protects CLIENT – Rationale – effectual legal assistance, essential to effective operation of the legal system – a PFJ – as close to absolute as it gets

· Criteria (Descoteaux):

· Communication between client and lawyer
· Made in expectation of privacy (confidential – circumstantial)
· For purpose of obtaining legal advice – except in furtherance of unlawful conduct
· Exceptions to S-C privilege:

· Public safety (Smith v Jones – Accused’s psychiatrist): clear risk to identifiable group, imminence
· National Defence (Smith v Jones)
· Right to full answer and defence (Charter s7)
· Innocence at stake test (McClure, Brown – must first establish necessity through exhaustion):
· Burden on defence – do this after Crown’s case is closed (Must be LAST ditch)

· Stage 1 – Evidentiary burden that doubt-raising communication exists
· Stage 2 – Burden BoP that communication is likely to raise reasonable doubt (TJ vets, only D sees)
Litigation – protects adversarial system, sphere of privilege within which to prepare your case (Blank)
· Covers documents prepared with litigation as dominant purpose
· Applies to any communication (3rd parties incl, non-confidential incl, non-communicative incl)
· Applies only where litigation is active or contemplated

· Starts with contemplation of litigation, ends when litigation is complete



	Case by Case Privilege – Burden on party asserting privilege (National Post)

	· Charter  (s8 privacy s15 equality) doesn’t dictate question of privilege
However court should have regard to charter values in considering case by case privilege 
(MA v Ryan – sex assault complainants psych records)

· 4 Wigmore criteria

· Expectation of confidentiality – less than absolute

· Confidentiality essential to relationship – eg. necessary for journalists to protect sources? (look at evidence, case law, common sense)
· Relationship sedulously fostered as public good (diligent, deliberate, conscious)
· Benefit of upholding privilege outweighs harm to litigation (public interest)
· Harm to relationship v harm to parties – liberty/wrongful conviction (Charter values in tension)
· Any other way to get information?
· Not an all or nothing exercise – court may vet documents, civil < criminal (Ryan)

· Examples: reference letters (N - Straka), accounting (N - Tower), Diaries (Y – VKL), family therapy (N - RJS), spiritual advisor (N – purpose – Gruenke), doctor (N), court ordered psych (limited – BG)
· National Post: “The nature and seriousness of the offense under investigation, and the probative value of the evidence sought to be obtained…[are] measured against respecting the journalist’s promise of confidentiality.” As well, “the underlying purpose of the investigation” is relevant at this stage.”
“[t]he bottom line is that no journalist can give a source a total assurance of confidentiality.”



Module 4: Expert Evidence 

Exception to rule against opinion evidence, key principle here is need to strike balance between using XE when it will assist truth-seeking function of court, and finding ways to ID and exclude unreliable evidence.
Case by case basis – JJs must deny easy access and scrutinise (J-LJ) Consider in every case where the question is raised (Trochym)
· Experts need to learn more about the law and their role as independent experts (Goudge Report)

· Law can change based on expert testimony (Lavalee – myths and stereotypes)

· Value comes from expert’s specialised knowledge, skill, or experience

	Abbey: Doherty JA’s template for applying Mohan

	- TJ’s role: constrain scope of testimony and expertise – limit what expert can say, how they say it.

Expert evidence is presumptively inadmissible, burden on party seeking admission to satisfy 4 Mohan  criteria BoP (relevance, necessity, absence of exclusionary rule, qualification) in a 3-stage test:

· Stage 1: define scope of opinion, including acceptable terminology (Goudge) – provides context

· Stage 2: 4 binary gatekeeper criteria (prima facie – they seem to be established)
· Evidence is properly a subject of expert opinion (necessity 1)
· Outside common knowledge/experience, likely to reach wrong conclusions without expert
· DD patterns of sex assault disclosure, jury instruction sufficient
· Expert witness is qualified – special or peculiar knowledge though study or experience
· Education, training, time on job, # of cases (discipline, qualifications, work, testimony, method)
· Previous qualification as an expert is not determinative

· Evidence complies with exclusionary rules (save hearsay) – similar fact (Handy), character (Morin)
· Evidence is logically relevant to a material issue at trial (nevermind PV v PE here)
· If true, makes material fact more/less likely to be true

· Stage 3: legal relevance – TJ to decide whether benefits (crim defence: substantially) outweigh potential harms, regarding reliability and necessity [Built-in stage 4]
· Benefits – PV – consider significance of issue the evidence goes towards
· Legal reliability (= reliability & validity): reliability of method, reliability of qualifications (capacity), reliability of instant application (validity)
· Subject matter: opinion founded on proven facts, supports XW’s inference (KA)

· Easier to ID indicia of unreliability: (8) no published literature, no conveyance of own limitations, reliability/validity of technique untested, insupportable level of certainty, unwillingness to consider alternative views, opinion changes without explanation, training or method particular to instant case, failure to follow or document established procedures (Cunliffe)
· Costs –  PE – wrong purpose, misleading, distortion of process (Dieffenbaugh)
· General risk that ToF will be unable to effectively and critically assess evidence

· Risk that complexity of material will confuse ToF and cause them to defer to XW

· Risk that jargon and credentials will blind ToF, substitute expert judgment for their own
· Countering expert – adequate way to cross examine XW?
· Consumption of time (J-LJ)

· Necessity –  assisting ToF, outside knowledge or experience (common basis of objection)
· Mohan 3 kind of necessity: technical info, correct conclusion, understanding of field 
· Particular attention to XE on human behaviour – does it pretend to be scientific? Facts crucial.
· Could tools be delivered by jury instruction instead? (DD)

Examples: A fits profile – Mohan (scientifically developed standard profile – identifiable and distinctive traits), anthropologists, literature reviewers, gang culture.



	Statutory provisions and procedure

	- An authority may only be used to impugn an XW if the witness acknowledges the authority (Marquard)  

- CEA s7 limits number of experts on one issue to five. 

- BCEA ss10 – 12; R.40A SCR both sides must disclose reports, provide notice of XW.

- s10 BCEA party may file an expert report in lieu of testimony but permits any party to call the expert.

- s657.3 set out the rules regarding notice & exchanging reports for criminal trials (note asymmetry between Crown and defence – report/opinion reasonable time before trial v before Crown closing).  

- Rule 40A SCR sets out longer notice periods than the BCEA. Where the SCR applies, a party must comply with the longer period.


Suspect fields: Page 138

Non-scientific opinion evidence: page 142

Module 5: Self-incrimination

Principle: unfair to force accused to incriminate themself in criminal context: fairness to accused and right to a fair trial.

- State bears the burden of proving all elements of a crime BRD. 
- Balance with state interest in investigating crime.

Statements made to persons in authority must be voluntary (CL rule also concerned with reliability of confessions).
· s7 Charter protects PFJs – right to silence, triggered on arrest or detention
· s10(b) Charter gives right to counsel and to be informed of itself, triggered on arrest or detention

· s13 Charter automatic protection against use of own incriminating testimony from another proceeding
· s5 CEA, s4 BCEA: if witness objects on grounds of self-incrimination, testimony cannot be used against

	Oickle: confessions (focus on reliability except police trickery)

	Scope: anything A said that Crown wants to use at trial – onus basically on Crown
Checklist: - cop posing as priest or lawyer? (Go straight to police trickery)
· ToF persuaded that statement was made (and any of the following)
· Proof BRD that A did not reasonably believe statement was made to person in authority

· A cannot meet evidential burden to raise issue (circumstances of statement, other evidence)
· PiA test: A’s perception, reasonable belief PiA had (+ objective level) control over criminal process
· De Jure – cop/crown/guard/PO. De Facto – complainant, social worker, principal

· If yes, evidence IN through hearsay exception

· Proof BRD that A’s will was not overborne
· Threat/inducement – fear of prejudice/hope of advantage (Ibrahim) – moral inducement OK
· Causal nexus required – time nexus, nexus w/ PiA (objective threat/inducement)

· Eg: no bail (Leblanc), bad cop (Letendre), “on the right track” (SLS) – inducements are worse
· Oppressive circumstance – circs of the questioning – stripped of clothes Hoilett
· Causal nexus again – oppressive circs strengthen a threat/inducement
· Modified objective – religious person (kosher), drug addict (withdrawal)

· Factors: length of interrogation, sleep deprivation, # of interrogators, room temp, general treatment

· Lack of operating mind – HIGH threshold (Whittle – voices)
· Test: A understands what they are saying, and that it may be used against them

· Eg: not fully conscious due to medical shock (Ward)

· Proof BRD no community shocking police trickery – exclude even reliable voluntary confession
· Independent analysis – not about will being overborne – don’t worry about PiA

· Focus is on integrity of justice system – lies about evidence ok, no downplaying legal consequences
· Mr. Big scenarios are ok per Rothman – might be decided differently today (reliability concern)


	Singh: s7 right to silence (Charron J)

	s7 is a qualified right, infringement must amount to denying A choice to speak or remain silent, police are allowed to use legitimate means of persuasion to break the silence (Hebert). Not a right to cop silence.
s7 is triggered on arrest or detention – circumstances where applicable to self-incrimination

· Undercover cop while arrested/detained – must be akin to interrogation (Otis)

· Derivative evidence from involuntary confession – assume s7 violation and move to 24(2) remedy

· Confession might be inadmissible but real evidence is admissible

· Silence of accused is inadmissible unless made relevant by context of the case (Turcotte), tactics of accused may make silence relevant – surprise alibis are weak (Cleghorn). (Scope of inference is limited)
· Compelled by statute (Whyte) – cannot be used against if real coercion, adversarial, reliability risk
- Overall tension between concern about false confessions and fairness to accused – one test to fulfill both purposes?




Module 6: Improperly obtained evidence

Evidence obtained in breach of the Charter will be excluded if it brings the administration of justice into disrepute.
· Evidence must be caused by breach of accused’s rights – contextually/temporally related may suffice
· Court must be competent (not parole/preliminary hearing)

· Rights:

· s8 privacy, dignity (bodily integrity)

· s9 arbitrary detention

· s7 irrelevant if voluntariness is established

· s10(b) , reasons, counsel

	Grant: s24(2)

	Detention: suspension of individual’s liberty right – physical or psychological

· Legal obligation to comply

· Reasonable person in similar circs would conclude
· Circumstances (general assistance or singling out), nature of police conduct (language, physical force), individual (age, minority, physical stature, sophistication)
Burden is on accused BoP, focus is on effect that admitted evidence would have – disrepute/condonation
Standard: reasonable person informed of Charter principles – bring admin of justice into disrepute
Test:

· Seriousness of infringing conduct (deliberate or good faith, urgent circumstances, systematic breach)
· Does court need to dissociate? (Collins) Inadvertent slips suggest admission.
· Egs: law subsequently ruled unconstitutional (good faith), taking advantage of unconscious A (bad faith, Pohoretsky), particular info needed to demonstrate urgency (Feeney)
· Were there alternatives? (Collins) were they circumvented? (Dyment, Kokesh)

· Patterns of breach (Stillman)

· Impact on Charter right (hierarchy of rights – privacy of person v pockets v home v car) (objective)
· Content of right breached and seriousness of breach – abuse, duration, coercion, discoverability
· Balancing: public interest in adjudication of case on its merits – truth seeking function of judiciary
· Reliability, necessity – seriousness of offence not important

· In some cases exclusion would bring admin of justice into disrepute (Therens)

Types of evidence: always look to facts
· Statements: concerns about conduct and reliability – self-incrimination right highly protected

· Failure to observe 10(b) undermines right to silence – spontaneous statement less problematic

· Big reliability concern – compelled statement suggest exclusion

· Bodily physical evidence – s8 bodily integrity, dignity 
· Spectrum of intrusion: blood-fingerprint-hair-breath

· Reliability favours admission – question chain of custody, methodology, contamination
· Non-bodily physical evidence – s8 privacy 
· Spectrum of intrusion: cavity/strip search-home-car-garbage

· Reliability high again, often central to elements of offence (drugs, firearm – possession)

· Derivative evidence – evidence arising out of inadmissible statement or 10(b) violation

· Discoverability – less impact if evidence was independently discoverable (less impact of self-incrim)
· Reliability high again, how much was free choice to make statement infringed?

Consider to what use the evidence is being put? Consciousness of guilt (big impact on right)




Module 7: Hearsay

Definition: Out of court statements introduced as proof of the truth of their content are hearsay. Hearsay is presumptively inadmissible – with exceptions.
Court prefers to search for truth by way of direct, in person evidence – under oath to tell truth, whole truth, nothing but the truth (hearsay may lack one of these – cross exam is designed to get all 3)

Rationale – reliability of hearsay difficult to assess:

· Can’t cross-examine declarant (on memory, perception, method of recording, consistency – leads to wrong weighting)
· ToF can’t assess demeanor

Constitutional dimension – accused right to full answer and defence is engaged when Crown uses hearsay

	Khan, Starr, Mapara, and Khelawon: The hearsay analysis

	Note: satisfy relevance/materiality first.

First stage – is it hearsay? (Prima facie inadmissible if so)
· Verbal, written, or implied statement

· Out of court + purpose is truth of contents

· No opportunity for cross exam at time statement was made

Second stage – application of traditional exception to hearsay rule

· Declaration in course of duty (business records) (Ares v Venner – nurse records)
· Contemporaneous w/ observation, ordinary course of duty, personal knowledge (Setak), no motive to fabricate
· CEA s30 – not limited to records made pursuant to duty (Wilcox – Crabs)
· Prior testimony – admissible at CL if: witness unavailable, same parties and issues, and opportunity for cross exam at earlier proceeding (Walkerton v Erdman) – if purpose is inconsistency no worries
· Crim: s715(1) – additional requirement that prior proceeding is on same charge

· Party admission – anything the other party said or did may be used against them (Couture, Evans)
· Not subject to necessity/reliability analysis (Starr/Foreman) Is this hearsay at all? (Wigmore) 

· Res Gestae – 3 types

· Bodily condition/state of mind 

· Bodily – statement of contemporaneous physical sensation (Czibulka – cause of sensation)
· Mind – statement of contemporaneous mental state. Can be used to infer action in accordance with intention. Can’t be used to infer intention of another from declarant’s statement (Griffin & Harris)
· Declaration accompanying relevant act – statement made tends to explain relevant act

· Materiality and relevance (Eg. operative legal words – “a gift for your 18th bday” (gives keys)
· Spontaneous declaration – dodgiest – startling event
· Justified because: little time to calculate, little memory concern, heightened perception
· Contemporaneity important (Khan – 20 mins too far) but focus is on fabrication/distortion

· Co-conspirators – must prove conspiracy and membership first (Mapara)

Even if exception applicable – shift burden, can demonstrate exception or particular evidence lack necessity/reliability (Starr (state of mind)/Mapara (co-conspirator double hearsay))
Third stage – application of principled exception – necessity and reliability in tension (KGB – recant)
· 3 types of necessity – unavailable witness (dead), unavailable testimony (recant), efficiency (too many)
· 2 types of reliability – consider all circumstances at threshold (Khelawon)
· Inherent (circumstantial): no motive to lie, corroborating evidence, spontaneity, unfavourable light
· Substitutes for cross exam: oath, present opp to cross exam, video record, earlier opp to cross exam
· Concerns about perception, memory, narration, sincerity
Still subject to PV v PE residual discretion



Aboriginal aspects: for AT, AR, and DtC claims
	Information Gathering: Aboriginal Litigation – s35(1) recognise and confirm existing rights
· Delgamuukw and Mitchell: courts must apply rules of evidence with sensitivity to aboriginal cultural perspectives and history – but evidence must not be given more weight than it can bear.

· Disruption and passage of time makes accessing s35 rights difficult – courts must be aware, attempt to reconcile these difficulties. (Sparrow)
· Necessity will be an area of difficulty here – best evidence may be less good that settler evidence

· Van der Peet: flexible approach to rules of evidence to permit admissibility of post-contact practices to prove continuity with pre-contact practices. Rights test: 

· 1. Prove existence of ancestral practice, custom, tradition

· 2. Prove practice/custom/tradition integral to society, source of distinctiveness

· 3. Prove continuity between pre-contact practice and right presently claimed

· Delgamuukw: title to land must demonstrate connection to land (Mitchell – rights may have a geographical dimension)
· Haida: scope of DtC depends on strength of claim, strong PF claim warrants greatest protection

· Paul: admin adjudicators may find aboriginal title/rights in incidental way (but non-binding)



	Expert Evidence aboriginal dimension: marry Abbey, Delgamuukw, Mitchell: full meaning and effect to s35, court must apply rules of evidence with sensitivity to aboriginal cultural perspectives and history. 

· Reliability: what does discipline require of an expert (McEachern: too close to one party). 

· Tsilquot’in – maybe we will have to hear both sides if dueling experts


	Hearsay aboriginal oral history evidence: Tsilqot’in
Delgamuukw and Mitchell stand for sensitivity in application of evidence rules – following through on s35 promise, enabling access to those rights – but evidence should not be made to bear more weight than it can hold. Don’t completely abandon rules of evidence.

No Eurocentric assumptions! Coming to terms with and placing aboriginal evidence on equal footing
Tsilqot’in 2 stage template – creation stories (Noah’s ark), genealogy, practices events customs traditions
Stage 1 case focused – summary of evidence – “will say” – background context for assessing N+ R

· How is oral evidence preserved in this culture?

· Hierarchy? Who in the culture preserves the oral evidence?

· Community practice regarding safeguards

· Who will be called at trial to relate the oral evidence – why that person?

Stage 2 witness focused – application of principled approach (regular evidence, not expert, not voir dire)

· Materiality and relevance

· Necessity – any other way to get this evidence? (illness, infirmity, distance, death)

· Reliability – preliminary exam of the witness:

· Personal info concerning ability to recount oral evidence

· Generally: relationship of witness to sources and reputation of sources

· Anything else bearing on reliability

Remember weight is still always an open issue even if oral evidence is admitted:

· Consistency with all the evidence – context

· Independent points of corroboration with particular facts

· How, when, where, why fact arose?

· Inference drawn – is it reasonably logical?

· Disinterest and non-contradiction



