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CHAPTER ONE – INTRODUCTION
I. INTRODUCTION
- In simple terms a trust arises whenever there is a split in legal and beneficial ownership to property (ie: whenever one person holds legal title to property and is legally obliged to manage that property for the benefit of another), and the following is true about all trusts:

a) It is an equitable concept that enables two persons to have shared ownership rights in a single piece of property

b) The person holding legal title is termed a trustee

c) The trustee's duty to hold the property for the benefit of another is their duty of loyalty


d) The person with equitable or beneficial entitlement to the property is called the beneficiary

e) Trusts can be created for any purpose if the purpose isn't illegal or contrary to public policy

____________________________________________________________________________________

1) HISTORY OF EQUITY AND TRUSTS
- The original "trust" concept was a mode of conveyance…"to A, to the use of B"


- Enabled B to evade onerous feudal rules and dispose of property by will


- A (feoffee to uses) held legal title


- B (cestuis que uses) had use of the land

- Timeline of history:


a) 13th Century – Origin of Equity

- Equitable concepts originated in the late 13th century with the Chancellor in England

- King received petitions in respect of legal matters, and since he was so busy, the King set up a Chancellors office to deal with these petitions and issue summons to appear (subpoenas)


b) 14th Century – Deference to Common Law Courts


- Practice of deference was put in place because King didn't want competing centres of power



- Only deference over matters clearly within jurisdiction of the common law



- CL courts recognized legal ownership only

- However, Chancellor retained jurisdiction over "conscience" by enforcing the rights of the cestui que uses ("B") and issuing mandatory orders on the feoffee to uses ("A") punishable by contempt


c) 1535 – Statute of Uses
- To deal with problem of defiant landholders, this statute vested all cestuis que uses with legal title of the land by law

- Therefore, all conveyances "to the use of" transferred legal title to "B"


e) Mid-1600s – Chancellor enforcing trusts

- Lawyers came up with the concept of evading the statute by a use upon a use

- ie: "unto and for the use of B, in trust for C"


f) 1873-1875 – Unitary court system


- Court of Chancery ceased…now a new division of unified courts called Chancery Division

- Key difference: post-1875 Chancery Division decisions could apply both common law and equitable rules to any matter before it
____________________________________________________________________________________

2) DEFINITION OF KEY 'TRUSTS' TERMS

- Note abbreviations: S = Settlor / T = Trustee / B = Beneficiary

- Trust: An obligation imposed expressly, by implication, or by law, whereby a person is obligated to deal with property to which that person has title, for the benefit of people or for purposes of both"

- Summary of some general trust concepts:

a) Trust = must have a transfer of legal title to somebody who agrees and consents to hold the property/rights being transferred in trust for a third person

b) Settlor = Person holding legal title and transferring it

c) Trustee = Person who receives property rights

d) Beneficiary = Person who will receive the benefit of the property/property right

e) In order for someone to become a trustee = person must know they are receiving property subject to trust, even if they fail to disclaim the trust (as knowledge is all that is necessary)

f) In order for beneficiary to get an interest in the property = only once the settlor does everything that is needed to be done to transfer the property/rights to the trustee

- A typical trust, "in trust to A for life, and after A's life, to B absolutely" creates 2 kinds of B's that is usually distinguished under the Income Tax Act:

a) Income Beneficiary – A for life



- Gets income during the life of the trust

a) Capital Beneficiary – to B upon A's death
- B only gets money, hopefully intact, that A has left on death, at which point the trust ceases to exist because the trust property has been paid

- Why in the world would anybody ever want to create a trust?  A few reasons:


a) Family trusts



- Trust operates as a gift with strings attached that takes place over time


b) Convenience



- ie: bare trusts where T's only duty is conveyance


c) Devotion to a purpose



- ie: charitable and non-charitable purpose trusts
____________________________________________________________________________________

3) TRUST RELATIONSHIPS IN CONTRAST WITH OTHER LEGAL RELATIONSHIPS

- In contrast with other legal relationships:


a) Agency

- Agency re't require an agreement between principal and agent that can bind principal to any K's the agent entered into acting as an agent

- In contrast, with a trust, there can be no T-B agreement and the trustee cannot bind beneficiary with K's…they would only bind the trustee

- Only thing T gets is a right to indemnity from trust property losses

b) Contract
- Contractual relationships are based on agreement and consideration that create enforceable rights against each other

- A breach of contract creates a right to damages and a right to treat contract as terminated

- With privity of contract, 3rd party beneficiaries (subject to insurance statutes) have no right to enforce a contract made for their benefit where they received no consideration

- With a trust, no consideration required and the S and T have no rights against each other

- No rights are created for the S against the T, unlike in contract law

- A breach of trust creates a right to force trustee to account for losses to trust (even forcing repayment from T's own property) and a right to replace the trustee

- Example: Joshua Carbon was a successful coal merchant in Glasgow, Scotland. He was married to Mary Dioxide and they lived a happy life together. As Joshua became older he was concerned about Mary's future after he died. His nephew, Green House, worked for him and agreed if Joshua would leave him his coal business after he died, he would provide for his widow for the rest of her life from the coal business profits. Joshua died and left his business to the nephew who refused to give any money to his aunt.


a) Legal Relationship



i) Contract



ii) Trust = Express or implied



iii) Agency = Agent duty to give income from the business to the wife

b) Enforceability



i) Contract = Husband's estate (through wife) can enforce with discretion of executor



ii) Trust = Wife can enforce as beneficiary



iii) Agency = Duty of loyalty

c) Remedy


i) Contract = Right to damages, right to repudiation of K

ii) Trust = Right to account for profits, right to replace trustee, enforce trust proprietary rights and/or damages, against third parties with notice



iii) Agency = Right to get proprietary remedy in form of a constructive trust

____________________________________________________________________________________

4) POWERS v. TRUSTS

- Power: an authority vested in a person to deal with property that she/he doesn't own

- Powers can be grouped under two headings:


a) Administrative powers



- These enable a donee to manage property


- They include the power to sell, mortgage, and invest property

b) Dispositive powers



- These give the donee the power to actually dispose of the property


- This includes the power of appointment, ie: to pay income or transfer property

- Big difference between powers and trusts: a power is discretionary while a trust is imperative

a) Powers – optional


- Donee of a power need not exercise any power given to them

- Failure to exercise a power is not a breach because the essence of a power is that its holder has a discretion whether to exercise the power


b) Trusts – obligatory



- A trustee must perform the terms of a trust



- Trustees of a discretionary trust must decide who is to take and how much

- Failure to perform renders a trustee liable for breach of the trust, and the court will replace the trustee and complete the trust itself

____________________________________________________________________________________

5) OBLIGATIONS OF A DONEE OF A POWERS OF APPOINTMENT

- Power of appointment: the authority conferred by one person on another to appoint (ie: select) the person or persons who are to receive trust property


- Appointor = donee of a power of appointment


- Appointee = person whom the appointor selects to receive the property

- If POA is given to donee, he/she becomes the appointor of the power and, by will or deed, can appoint:


a) General – anyone, including himself


- ie: My daughter may give my watch to anyone in the whole world

- While similar to an outright gift, distinction is significant if the appointee dies without having exercised the power of appointment, as then the "watch" would revert back to original owner

- Conversely, if the "watch" was an outright gift and the daughter died, the gift would devolve according to her will and wouldn't be returned to the original owner


b) Special – specific people listed by donor


- ie: My daughter may give my watch to any of my relatives
- Similar to a general power of appointment, but the choice of appointees is restricted by the donor of the power to a particular class (ie: a list of individuals)


c) Hybrid – anyone except certain people

- ie: My daughter may give my watch to whomever she chooses, with the exception that she may not appoint in favour of herself

- Therefore, appointee can appoint to anyone except herself

- The donee can be given a power either in his/her personal capacity or as a fiduciary

- In both cases, it is still a power, not an obligation, but the fiduciary who holds such a power holds such obligations (and can't release his/her power)

- Donees of a power of appointment need not exercise the power; however, if they do exercise it, they must do so honestly and in accordance with the terms of the power as a fiduciary…this means:

a) Appointees must be within the class of specified objects

b) Power was exercised in conformity with any conditions imposed by the terms of the power

- Example:donor stipulates the POA is exercisable only by will = any exercise of power outside will is void

- Therefore, donees can be in one of 4 situations:

a) Power of appointment held in personal capacity

- Only here can the power be released by the donee



- No duty to exercise the power or even consider whether it should be exercised


- D: I call this a "bare power"
b) Power of appointment held by a trustee


- T (or other fiduciary) holding POA has the right to decide whether to exercise the power

- POA held by a fiduciary/trustee is still discretionary in that T need not perform (even though they must consider) exercise of his/her discretion


c) Discretionary trust



- A discretionary trust is a trust that vests certain powers in the T


- Discretionary trust gives T only the right to decide how to exercise powers



- POA held by the T is such that the T must perform the trust



- However, T may still have the power to decide who B's are, who gets what proportion, ect…



d) Fixed trust


- No discretion whatsoever
- Example: "To my eldest daughter, M, for life, remainder to such of her children as she may appoint, failing which to my research assistant, B"


- M has special power of appointment which she may exercise in favour of one or more of her children


- Gift over in favour of B subject to divestment in favour of the children (if/when power is exercised)

____________________________________________________________________________________

CHAPTER TWO – CREATION OF EXPRESS TRUSTS

I. INTRODUCTION

- Key point: before B can enjoy fruits of a trust fund, a trust must actually be created

- An express trust is a trust that is created intentionally
- It is the conscious act of a person to transfer property to one party, with the stipulation that the property is to be held for the benefit of another

- It is different than resulting and constructive trusts, which both arise by operation of law

- Express trusts may be made in favour of persons or purposes; assuming a settlor has capacity to create a trust (ie: not a minor, bankrupt, or mentally incompetent), there are 3 requirements:


a) Declaration of trust and conveyance of the property to the trustees constituting the trust
- S can either transfer trust property to a third party, make a personal declaration of trust, or directly transfer property to T


b) Statements declaring a trust satisfy the three certainties


- Certainty of intention, subject matter, and objects/beneficiaries


c) All requisite formalities must be met



- Must be property created and intention by S to fully divest the trust property


d) All parties must be capacitated



- Didn't cover this, but S can't be a minor, mentally incompetent, or bankrupt

- Anyone capable of holding property in his/her own right can be T, but appointing minors or mentally incompetent individuals as T's is unwise as they can't legally convey property
- A court will not impose a trust unless there is a remedial reason to do so; therefore, it is extremely important that the settlor properly constitutes a trust

- Note: this assumes that the trust is lawful and not for an illegal purpose or contrary to public policy


- ie: creating a trust to hide from creditors or violate the rule against perpetuities
____________________________________________________________________________________

II. TITLE IN THE TRUSTEE – COMPLETELY & INCOMPLETELY CONSTITUTED TRUSTS

1) INTRODUCTION

- A completely constituted trust can be constituted by the settlor in one of three ways:


a) Transfer of the property to the trustees by a third party

a) Settlor makes a personal declaration of themselves as the trustee, or


b) Direct transfer of the property to the trustee for the benefit of beneficiaries
- Example: A declares he will transfer $10,000 to B in trust for C


- C is a volunteer, so A may refuse to transfer money to B with impunity

- However, if C had given consideration for the promise or if A made the promise under seal, A could have been forced to constitute the trust under principles of contract law (not trust law)

- Once constitution takes place, in the absence of a power of revocation, the creator of the trust cannot revoke, even if the beneficiary is a volunteer

- However, incompletely constituted trusts are unenforceable, as equity will not assist a volunteer
- Volunteer: a person who has not paid valuable consideration for the transfer of a beneficial interest

- Therefore, if S promises to transfer funds in trust to C, but does not convey the $10,000 to B, C is not able to compel S to carry out his promise

- Two exceptions to the general rule that C as a volunteer can't enforce A to divest property to B:

a) Promise to transfer property to trustee is contained in a covenant



- If promise contained in a signed document under seal, courts may compel performance



- If T or B is party to the promise, B can sue for damages at CL (but B usually not privy to K)



- However, contract law provides basis for action if there is no valuable consideration given


b) Rule in Strong v. Bird

- Strong v. Bird: if an incomplete gift is made during the donor's lifetime, and the donor appoints the would-be recipient as executor of his/her estate, the vesting of the property in the donee as executor may be treated as completion of the gift

____________________________________________________________________________________

2) TRANSFERS TO A THIRD PARTY

- Rationale: equity will not perfect an imperfect gift and won't create a trust either

- Milroy v. Lord holds that in order to render a voluntary transfer valid, the settlor/donor must do EVERYTHING that must be done in regards to nature of property to effect the transfer

- Rose tempers Milroy by holding that the Court will impose a trust prior, (ie: to actual registration of title) if the transferor has done everything they need to do in order to effect the transfer or divest themselves of ownership

- In other words, T must have been put in position by S whereby they can complete transfer without any further assistance from S

- To transfer property, it is necessary to comply with the transfer requirements that exist


- ie: Money = physically transfer with appropriate intention


- ie: Cheque = require endorsement as well as delivery


- ie: Shares = execution of a share transfer document and registration (see Milroy)
Milroy v. Lord (1862 HL)...Strict requirements for third party transfer, as "everything must be done"

F:
- Medley wanted to transfer shares to Lord to hold in trust for Lord's daughter/Medley's niece Eleanor 

- Medley did all they could but process to transfer shares required a record on the company register

- While registration was not done before Medley died, the deed effecting trust was signed and sealed and there was consideration (both 1 pound and love/affection)

- Dividends from shares began to flow to niece/beneficiary, and Eleanor bought bank shares with some; other dividends went to Lord as he held power of attorney


- Medley died, and Eleanor marries Milory…Milroy sues Lord for return of the shares


- Medley's widow challenges the trust as incompletely constituted

I:
- Was there a valid transfer of title in the shares to Lord?  

J:
- No, for Medley's widow…shares were never legally held by T, so niece doesn't get them


- However, court found that dividends were subject to the trust, although shares weren't (see below)

A:
- There was no doubt that a formal, binding document existed about the transfer of shares, and there was clear intention on the part of the settlor, Medley, to transfer the shares to Lord, trustee, to hold in trust for the beneficiary Eleanor


- However, Bank of Louisiana required that shares be transferred on their share register


- Title had to vest in the trustee through the actions of the bank, and neither Medley or Lord (who had power to do so with POA) did that


- In court's opinion, it wasn't enough for Medley to show clear intention and give Lord POA; they also had to sign the proper papers at the bank

- D: Strict application of CL where court applies principle that they won't compel an imperfect gift

- D: Policy – decision protects Lord, as if he was indeed T with legal title, he would have to account for any shares sold as a breach of trust, and account to Eleanor for any profits made by Medley

R:
- "In order to render a voluntary settlement valid and effectual, the settlor must have done everything which, according to the nature of the property comprised in the settlement, was necessary to be done in order to transfer the property and render the settlement binding upon him."

- Note: discussion in Milroy on shares v. dividends, where title was actually transferred:


- No matter what ownership of the shares were, dividends went to Lord, were treated as trust property, and since he got legal ownership through his power of attorney, anything bought with the dividends became subject to the trust


- There was a transfer of legal title from the bank to Lord as power of attorney for Medley, and once title was vested in Lord, he was subject to his agreement with Medley as per the deed

- Rule: any proceeds acquired with trust property is subject to the same trust

- Note: Milroy is still the law in BC today, but its orthodox position is tempered somewhat by Re Rose
____________________________________________________________________________________

3) EXCEPTIONS TO THE RULE THAT EQUITY WILL NOT PERFECT AN IMPERFECT GIFT

A) GIFTS INVOLVING DECISIONS BY THIRD PARTIES

- Re Rose: Equity will step in to save a transfer if it is against good conscience not to do so, but the donor must meet three requirements:

a) There is a clear intention to make a transfer of property

b) The donor has done all that he/she could do to bring about the transfer
c) The transfer is frustrated by some external event
Re Rose (1952 UKCA)…Once Settlor has done everything necessary for transfer, trust is constituted

F:
- In March 1943, S voluntarily transferred shares to wife and delivered shares to wife

- He told her to re-register shares, but wife didn't do this until June 1943 and S died in 48

- Tax law held that taxes would be imposed on everything in the estate which was voluntarily disposed of in past 5 years, so if the transfer took place in 1942, then no taxes; if in 1943, then taxes

I:
- Did the transfer of the interest in shares take place in 1942 or 1943 (before or after the death)?

J:
- For estate, transfer took place in 1942 upon the transfer to the wife, so no estate taxes

A:
- Here, Rose did everything in Rose's power to effect the transfer before the S died; the rest of the transfers were in possession of the company

- All that was missing was the share registrar to register the transfer, and the company (not S) was legally obliged to change the name in the company register


- Therefore, while in Milroy not everything was done, here S did everything and became T of the beneficial interest in the company shares for the B

- Court distinguishes Milroy because there was no transfer in Milroy; here, there was

R:
- Where the nature of a gift involves the decision of a third party, the Court will impose a trust prior (ie: to actual registration of title) if the transferor has done everything they need to do in order to effect the transfer or divest themselves of ownership
- Example: what if you transfer shares but they are subject to Board of Director's consent?


- Can still become T and Re Rose will apply even if the BOD refuse to consent


- See section below on personal declaration of trust and becoming your own trustee

____________________________________________________________________________________

B) PERSONAL DECLARATIONS OF TRUST

- Example: settlor owns Blackacre and states "I declare that I hold Blackacre in trust for X"

- A trust may be constituted (in addition to a transfer to a third party) by a personal declaration of trust


- Here, a person publicly and automatically declares himself the trustee of his/her assets for another

- ie: S declares that he/she is divesting themselves of equitable title while retaining legal title for the purpose of holding the property for the benefit of another

- Since there is no transfer step needed, there are only 3 issues to look for in this kind of situation:


a) Is the trust completely constituted?


- Since the person is already the owner, there is no issue in respect of constitution


b) Are the three certainties present?



- ie: see section 2 on certainties of intention, subject matter, and objects


c) Did the owner actually intend to declare themselves to be a trustee?


- This is the only real issue that arises in this context


- A trust will never be properly constituted without intention from the settlor



- Glynn: this analysis to find intention of S is very fact-driven, so no technical words needed

- Glynn: court won't "discover" a trust if facts show that what was intended by the S was a gift

- Glynn: not necessary that the B's need to know that a trust was created for them

- Note: a simple personal declaration of trust can create a bare trust only, where T has no duties except to hold the asset until given further instructions from B


- Courts will also be wary of allowing a claim by a a volunteer of a declaration of trust by S

Glynn v. Commissioner of Taxation (1964 Australia H. Ct)…Personal declaration requires only intent

F:
- A dad buys shares, issued to himself "as trustee for his 2 sons"

- The share certificates were signed by dad "as T for sons" and are approved by the company 

- Dad collects dividends, but doesn't account to sons or tell them about trust…rather, dad treated the shares as though they were his

- Company share register only shows dad as owner of shares and dad dies, but shareholders' list reflects dad holding as T

- The evil tax man argues that the shares were held on trust by dad with life estate for himself, remainder to kids, and therefore was not an absolute trust

- Sons argue no tax because the shares weren't part of their father's estate

I:
- Are the shares part of father's estate? Was a trust created in favour of the sons? Could the father have revoked the trust? 

J:
- For dad, documentation proved a valid declaration of trust that was not negated by no communication or retention of dividends by the father

A:
- Here, there was no transfer to a trustee like in Milroy or Rose; instead, dad became his own trustee



- However, this was a personal declaration of trust by the legal owner of the property


- Here, there was plenty of evidence that dad intended to hold the property in trust:

- Many people knew about the trust; therefore lots of evidence of personal declaration


- Kids didn't know because they were 4 and 6 years old respectively

- Dad used money on sons and dad was simply T and S of trust

- Retention of dividends not enough to negate trust or create a life estate for dad

- Note: B's can sue if they are never notified of trust, but here, T is dead, B's are children, and if B's sue, they would only get damages from dad's estate of which they were heirs

- Distinguished from Milroy, as if you want to transfer property to a third party, you need a valid transfer of title even though there was clear intent


- However, if you want to become your own trustee, no transfer required as long as intent is clear

R:
- For a personal declaration of trust and becoming your own trustee, as long as there is evidence of a trust, no transfer of the property is required

____________________________________________________________________________________

4) EXCEPTIONS TO RULE THAT VOLUNTEERS RECEIVING GIFTS CANNOT ENFORCE THEM

A) COVENANTS IN FAVOUR OF VOLUNTEERS

- Covenant: a promise contained in a signed document under seal

- If a promise to transfer property is contained in a covenant, courts may compel performance of the promise (ie: if S performs and T refuses to pay B)

- If B is party to the covenant, then B can sue for damages at common law, as equity would not assist T without the T having given valuable consideration (equity does not assist a volunteer)


- However, usually B is not privy to the K, so it would be up to S to sue T

- If T (but not B) is party to the covenant, then CL may recognize T's right to sue by virtue of T being party to the covenant (under contract law/privity of K principles)

- Example: contracts create rights between the parties

- If S and T create a contract for transfer subject to trust for B, but T refuses transfer of the property, B has no legally enforceable right to sue under the contract, as it is T's personal right to refuse

- T has discretion to enforce the K but no legal obligation to the intended beneficiary

- Note differences of problem of "volunteers" under different areas of law:


a) Contract Law

- ie: S contracts with T to pay T for the benefit of B

- T can enforce contract and B cannot enforce the contract 

- B wasn't privy to the K and no consideration for the agreement to pay T from B, so can't sue

- However, B could get an assignment of the right to sue S from T if S refuses to perform the K


b) Trust Law

- ie: S contracts with T to pay T $10, in trust for B

- T can enforce contract with remedies including damages or specific performance

- B cannot enforce contract, unless the contract expressly provides that T holds the right to sue in trust for B

- Alternatively, B can obtain assignment of right to enforce contract from T


c) Agency Law

- ie: T could be contracting as B’s agent

- Enforceable by B against S, even if agency not disclosed to S provided the contract was made for valuable consideration

- However, if K was made under seal, B as an undisclosed principal can't enforce against S 

- B can sue T because failing to faithfully perform agency agreement by not suing S for breach

- Solution to problem: (see p.11 of course materials) If the parties desire that the agreement be enforceable by B, it must be drafted so that:

a) T assigns the right to enforce/sue to B at the time it is made;

b) T is expressly holding the right to enforce the agreement in trust for B at the time the agreement is made; or,

c) T and B agree that T is acting as B’s agent in entering into the agreement and agreement is for consideration

- This demonstrates how the concept of two types of interest in property can be used to explain how legal title and benefit of use can be held by two different individuals (see Strong v. Bird rule for another)
____________________________________________________________________________________

B) RULE IN STRONG v. BIRD

- Q: when does the beneficiary’s interest arise?

- “A beneficiary’s equitable proprietary interest in the trust property arises as soon as the settlor has transferred – or has done everything necessary to be done by him to transfer – title to the trust property to a trustee …”

- Example: Re Rose where B's got interest once everything necessary to effect the transfer was done
- The rule/exception in Strong v. Bird:

- When an incomplete gift is made during the donor's lifetime, and the donor appoints the would-be recipient as executor, the vesting of the property in the donee as executor may be treated as completion of the gift

Strong v. Bird (1874 UK Ch. D)…Exception to rule that incompletely constituted trusts not enforceable 

F:
- Stepmom lent $1100 to Bird, and she was to deduct $100 from each quarter's rent due to him to extinguish the debt

- After 2 quarterly deductions, she forgives the debt orally (ie: K/gift without consideration)


- Upon the stepmom's death, Bird is named executor of her estate and released the debt


- Note: legal title in stepmom's estate vested to D as executor (so Bird now both creditor and debtor)

I:
- Was there a completed gift in the stepmom's oral contract to absolve the debt?

J:
- Yes, for Bird, debt now extinguished as a matter of law when Bird became executor

A:
- Bird had no rights to enforce with an imperfect gift (K without consideration)



- However, when she died, Bird became executor which gave him a right to enforce


- Once he gained possession as executor, and the intention to forgive the debt never died, the gift was perfected

- In law, Bird ought to pay the debt…however, Court (using 4 conditions later found in Cope v. Keen) was willing to accept that a valid transfer had been made:



a) Testator made purported immediate gift in her lifetime



b) Testator failed to make the gift to the donee legal in an inter vivos transfer



- ie: no consideration and not under seal




- However, there was clear intention that she wanted to forgive the loan



c) Testator's intention did not change before death




- When testator died, she still had intention to donate the property



d) Intended legal recipient became legal owner



- Donee (Bird) became legal owner (ie: executor of stepmom's estate)


- Therefore, if a creditor appoints a debtor as executor, the debt ceases to be owing because the debtor can't bring an action against themselves to enforce it

R:
- When an incomplete gift is made during the donor's lifetime, and the donor appoints the would-be recipient as executor, the vesting of the property in the donee as executor may be treated as completion of the gift
- Q: does the rule in Strong v. Bird apply to a situation where there is a defective transfer, not to a donee directly but to a trustee upon trust for a beneficiary?

- In other words, if S ineffectually transfers property to a T on trust for a third person, and appoints T as executor, does this have the effect of completely constituting the trust on S' death?
- Re Halley: The rule in Strong v. Bird applies only where the person appointed executor of S' estate is the donee of the beneficial interest, not where he/she is a trustee of that interest for another person

- This is because "the intention of the testator to give the beneficial interest to the executor is sufficient to countervail the equity of beneficiaries under the will, as the testator vested the legal estate in the executor"
Re Halley Estate (1959 Nfld. SC)…Strong v. Bird rule only applies if executor of S' estate is the donee

F:
- S intended to give shares in trust for daughter for an adopted (treated as natural) granddaughter


- He wrote a letter to a company in which he held shares to draft an agreement to "deed" the shares to his granddaughter so that she could use them when she turned 17 for educational purposes with her mother (S' married daughter) as T


- Letter ended "That is the idea; will you draft and suggest something to suit"…company didn’t reply


- S' daughter retained the letter and after S died, as executor of Halley's estate, attempted to enforce the transfer as a valid gift even though S took no steps to transfer


- Note: in law, an executor steps into shoes of deceased and gains all rights of the testator
I:
- Did the rule in Strong v. Bird apply to perfect the trust?
J:
- No, the rule only applies in situations of a gift from A to B

- However, the Court found that there was legal transfer of the property transferred to the executor of the estate, so they found a trust another way

A:
- Estate argued that since S' daughter, as the potential B's mother, had been appointed executrix of Halley's will, the rule in Strong v. Bird applied and that she held the shares in trust for her daughter

- D: 1st step in any trust problem is to determine whether title in property was actually passed

- ie: in Milroy, trust failed because there was no change in name in the company register which was the only way that property could transfer from one party to another

- Here, title passed when S died as the shares became property of his daughter as the executor of his estate (as opposed to Milroy, where this didn't happen)

- Court holds (wrongly) that the principle of Strong v. Bird (completing inconstituted gifts when donor appoints would-be recipient as executor of their estate) didn't apply


- Here, true donee is the granddaughter, not the daughter


- Q: how could there still be a trust if property wasn't vested in the trustee?
- However, the court found a trust anyway in the form of an inter vivos transfer rather than a testamentary disposition, as 3 certainties were present


- Death intervened before S could effect the transfer of the shares on the company books


- While S could've made a codicil to his will, he was dying, and the fact that he handed an envelope to his daughter with directions was "as good as anything else he might have done"


- Therefore, even though there was no effective transfer of property, the court found sufficient intention to create the trust for S' granddaughter for "educational or other purposes"

- Three certainties present, as the declaration contained no precatory language, shares in company standing in S' name were clear subject matter, and granddaughter is clear object of the trust

R:
- The rule in Strong v. Bird does not apply to trusts; only applies between a donor-donee, not where there is an alleged donor-trustee-beneficiary arrangement
- Note: In Milroy, if Lord had been executor of Medley's estate, Re Halley would apply and Lord would hold legal title and be acting as T for B

- Instead, in Milroy, Otto was executor and his conscience was not bound by equity


- However, if daughter in Milroy was executor, still no trust because S didn't intend daughter to be T
____________________________________________________________________________________

III. THE THREE CERTAINTIES

1) INTRODUCTION

- There are 4 elements to the creation of a trust, which must be proved on a BOP against any challenge:


a) Transfer of legal interest to the trustee (see previous sections)

- Failure to transfer legal title will defeat the trust, unless “everything that can be done” to effect the transfer has been done by Settlor

- Settlor may then become trustee of beneficiaries’ interest until legal title passes to trustee


b) All requisite formalities are met (see next section)


c) All parties must be capacitated (not discussed)

d) Creation of a valid trust – three certainties met
i) Certainty of subject matter (ie: property and portion)


- What specific property is included in the trust?

- If the Court can ascertain trust property at time trust is created, there's certainty


ii) Certainty of intention (ie: words)




- Does the S intend to create a trust for the property or some other form of transfer?

- If the words show intent to impose mandatory obligation on trustee, there's certainty

- Where intention is clear, the trust is still not enforceable if other certainties are missing


iii) Certainty of objects (ie: who benefits)




- Can one identify the individuals/purposes who are to benefit?

- Fixed trust = T must be able to create a list of all beneficiaries

- Discretionary trust = T must be able to say if an individual is a class member

- Result: when a trust fails for lack of any of the three certainties, the property must be returned to the origin of transfer and distributed by S' wishes or what was further stipulated in the will


- Rationale: undesirable for property to remain in hands of T if T was never intended to be owner

- Example #1: In her will, X leaves all her property to her spouse and states that her spouse is to "pay my debts – and raise the family"


- Certainty, as spouse takes a life estate and remainder would be held for the children in equal shares

- Example #2: Y leaves all his property to his spouse and states that if the spouse dies soon after he does, the spouse is to leave all her property "to my people and your people"

- No certainty of intention, as spouse would take absolutely, and since testator attempted to direct how all the spouse's property was to be dealt with (not just property he left her), this is precatory rather than obligatory language

____________________________________________________________________________________

2) CERTAINTY OF SUBJECT MATTER

- Re Beardmore: For certainty of subject matter, the subject matter must be described with enough certainty that it is legally ascertained/ascertainable at the time of the trust's creation

- If no certainty of subject matter is found, trust will fail and the property will result to S or the estate

- There are 2 elements to certainty of subject matter:


a) Must be able to identify/ascertain property subject to trust
- Any type of property can be the subject matter of a trust, but the trust must have property that can clearly be identified as its subject matter

- Property is ascertained when a method to identify it is available, such as reference to a fixed amount of money or a specific piece of property
- ie: "bulk of A's estate" = uncertainty, as "bulk" is undefined

- ie: equitable interest under a trust is property and is capable of forming subject of future trust

- ie: benefit of K is property right capable of forming subject matter (ie: rent income from lease)


b) Must be able to identify how shares in property are to be divided if more than one B
- Property is ascertainable when a method by which the subject matter can be identified is available from the terms of the trust or otherwise

- S can either give T discretion to dispose of trust property to whoever B's they see fit or tell them how to distribute; however, distribution methods must be clear



- ie: "large portion to C and small portion to D" = uncertainty, as T doesn't know what S meant

- Re Beardmore: "residue" is ascertainable because it's legally defined

- Examples from page 20 of casebook:

- ie: Owning 950 bottles of different wine and declaring himself T of 50 bottles would be void due to lack of certainty as wine doesn't have fungible value…all wines differ in value

- ie: T of 950 bottles for him and another as tenants in common, with 95% going to one and 5% going to another would have sufficient certainty as both TIC's share rights over the wine

- ie: Registered owner of 950 shares, declaring himself trustee of 5% of his shareholding for the plaintiff not void for uncertainty because shares have fungible value (ie: commodities that can be traded for an equal amount or a like commodity)

- Example: To A, in trust, my car. A has two cars

- Re Boyce: trust fails for lack of certainty of subject matter, as the Court must be able to determine what property is subject to the trust and what property is available for other uses by the estate/T
- Policy: the Court needs to know what property is subject to the trust for three key reasons:

a) Separation
- Distinguish personal property of trustee from the property that is subject to a trust

b) Definition of personal obligation
- T and Court needs to know what onerous obligations are in respect of certain property

c) Notice
- This permits and gives to notice to others to identify trust property and deal with person as T

- Problems arise in the following situations:


a) Uncertain wording


- Bad wording includes "bulk of my estate", "bulk of $50,000", "3/5 of my net estate upon death"


b) Future property



- In Beardmore, the trust failed because the trust property was to be added in the future

- To solve some problems, there are 3 ways to make the subject matter clear:


a) Provide reference to a specific piece of property



- ie: give dimensions of the land


b) Provide reference to a specific fund or a fixed amount/proportion in a specific fund


- ie: RBC account #12, or 3/5 of residue of estate


c) Provide a formula to determine the amount in trust


- ie: take enough out of the residue to be able to pay $50 million to X
- In the next case, a number of wills/estates concepts are discussed:


a) Inter vivos trust
- Trust created while S is alive (as opposed to a testamentary trust after death)

- Beardmore: future transfers into the trust must be made clear


b) Testamentary trust
- If a trust is established by a will so that property will go into a trust upon the testator's death, there is no uncertainty

- The only issue is whether the testator actually owned the property


c) Residue


- Remainder after all specific bequests have been made and all duties/taxes have been paid

- Beardmore: "residue" is ascertainable because it is legally defined [residue = assets of an estate – (debts + legacies)]


d) Intestate
- Dying without a will or with a will, but defective in form and thereby inoperative, making the estate effectively intestate


e) Life interest

- A right to use and to enjoy land and/or structures on land only for the life of the life tenant 
- The estate reverts back to the settlor or his estate (or to some other designated person), at the death of the person to whom it is given

Re Beardmore Trusts (1952 Ont. HC)…Uncertainty as to the property to go into the trust fails C of SM

F:
- A separation agreement required the husband to create a trust for the kids

- After being pushed by his lawyers, he drafts a deed (not in his will) that states "Hereby grant 3/5 of my net estate to my kids.  Transfer is not to take place until I die."  Well, he dies…

I:
- Was the deed valid as declaring a trust, in that there was certainty of subject matter?

J:
- No, invalid inter vivos trust as no certainty of subject matter

A:
- The Court rejects the creation of a trust for two reasons



a) Testamentary dispositions can only be done in a will

- Therefore deed not construable as a will because it did not comply with the Wills Act



b) Void for failure for lack of certainty of subject matter


- Here, the "net estate" was not a legally ascertainable amount



- Therefore, "3/5 of my net estate" was not legally ascertainable at time of creation



- T has no property in their control so they can't create a beneficial interest

- Note: "residue" is an ascertainable amount, so "3/5 of the residue of my estate" would be OK

R:
- Uncertainty as to the property that goes into a trust will defeat the creation of a trust, such as when the subject matter of the trust only comes into being after death
____________________________________________________________________________________

3) CERTAINTY OF WORDS/INTENTION

- Hayman: To satisfy certainty of intention requirement, Court must find an intention that the trustee is placed under an imperative obligation to hold the property on trust for the benefit of another
- ie: In Hayman, "I gift money to daughter in full confidence that she will hold it according to my wishes" did not indicate an intention to create a trust

- Must be more than a mere moral obligation (ie: "wish") to create a trust

- Certainty of words is a question of construction, as the language or conduct of the S must be sufficient to express the intent to create a trust…4 notes on this point:


a) Precatory words = bad
- Hayman: “Precatory trusts” are no longer available

- Words like “hope”, “expect”, “fully expect” “desired” or “had confidence” are "precatory" (words expressing the will or intent of the testator) expressions concerning property

- Instead, imperative expressions required: “shall”, “must”, “require”, “direct”, or “is obliged”

- Note: "to distrubute", in absence of any precatory words, imposes a mandatory obligation

b) Need not be technical words



- Only need to demonstrate an intention to create a trust



- ie: not necessary say with air quotes "I give Blackacre to X to hold in trust for Y"

c) Look at both words and the document as a whole



- Consider the manner and nature of the disposition and find/infer intent


d) Evidence = conduct, written, or oral evidence



- All are admissible to determine intent
- Policy: certainty of words recognizes the need to distinguish trust from other forms of property transfer

- It recognizes the settlor's rights and control over property, but also recognizes that an informed consensual transfer on behalf of the trustee is required for trust

- Trustee not subject to onerous duties if transfer not trust

- Result: if there is a lack of certainty of words/intention, there is no trust...2 situations possible:

a) What if the transferor intended the "trustee" to receive an outright gift?



- A: the "trustee" will take absolutely rather than as a trustee



- Rules determining ownership here would be property concepts governing gifts, not trust law


b) What if the transferor intended "trustee" to have a power of appointment over property?


- A: persons entitled in default of the exercise of power will take



- Rules determining power of appointment would be laws related to powers, not trust law

- Problems arising in determining intention:


a) Precatory language

- ie: "I hope that my daughter will keep the house in the family", "in full confidence that she will use it", "in further belief", "further wish that", "hoping that", in expectation that"…

- Since precatory language imposes only a moral rather than a legal obligation, no intent


b) Intention revoked

- ie: S makes a declaration of trust which complies with the requirements of the 3 certainties, but S then manifests a contrary intention before constitution

- In this example, no trust arises even if title is transferred to the potential trustee, as by the time that the title is transferred, the requisite certainty of intention has been withdrawn

c) Personal declaration of trust

- May be unclear from a personal declaration of trust whether the transferor actually intended to create a trust and hold his property for another

- Glynn: dad's purchase and signature to shares "as trustee for his sons" was a valid PDT, as it displayed an intention to hold the shares in trust for his sons


d) Testamentary trusts – simple family

- ie: In her will, X leaves all her property to her spouse and states that her spouse is to "pay my debts and raise my family"…must the spouse hold the property in trust for the children?

- A: if the language indicates that the children are to take their shares upon reaching 21, then the spouse gets a life estate, with the remainder to be held in trust for children in equal shares


e) Testamentary trusts – multiple family

- ie: In his will, Y leaves all his property to his spouse and states that if his spouse dies soon after Y does, the spouse is to leave all her property "to my people and your people"

- Q: is there certainty of intention such that the spouse must hold property in trust for the 2 families?  2 possible A's:

i) If language is precatory, and attempts to direct how the spouse should deal with all of her property, then the spouse gets an absolute gift of Y's property…no need to hold the property in trust for 2 families

ii) If language is obligatory, and only directs the spouse to deal with Y's property, then the spouse gets life estate in Y's property with the remainder to be held in trust for 2 families


f) Joint tenancy



- Joint tenants can't dispose of their interest with a will

- Therefore, if A and B hold property jointly, then upon the death of A, B's interest subsumes A's interests via their right of survivorship

- The fallout is that A cannot dispose of their interest by a will
Hayman v. Nicoll; Nicoll v. Hayman (1944 SCC)…There must be clear intent to create a trust

F:
- Testatrix drafts a will with a codicil (addition to a will that modifies/revokes part or all of the will)

- The codicil bequeaths money to her daughter Ina "in full confidence that she will dispose of the same in accordance with the wishes I have expressed to her"

- However, Ina died without disclosing the trust and apparently without carrying out mom's wishes

- Testatrix then dies, and the siblings claim that the administrator of Ina's estate holds money on a resulting trust for the testatrix's estate

I:
- What is the nature of Ina's interest in the testatrix's estate?

J:
- None, for siblings…no secret trust here

A:
- SCC notes that in precatory expressions they will look at the intention of the testator by looking at the instrument as a whole



- If language is not imperative, there is no presumption of oral communcation


- Words can be proven by either documentary evidence or oral communications with the settlor/testator from disinterested parties



- However, they can't be tainted by the parties receiving benefits under the will


- Here, the words only indicated desire ("in accordance with the wishes I have expressed to her")


- Lacking other evidence other than the words in the will, there was insufficient proof of intention 


- There was insufficient evidence of communication and acceptance to establish a fully-secret trust

R:
- There must be a clear intention in the settlor's words constituting a trust that the trustee is to hold property on trust or intends to hold the property themselves on trust
____________________________________________________________________________________

4) CERTAINTY OF OBJECTS/BENEFICIARIES

A) INTRODUCTION
- It is often easy to be certain when S set up a trust to distribute fixed amounts to specific individuals

- Q: what about discretionary trusts where T's can exercise discretion about which B's will receive property and how much property they will receive

- In order for a trust to be valid, the objects must be described with sufficient certainty that T knows what they have to do with the property and whose benefit they hold the property for
- There are two components to the certainty of objects requirement:


a) Only certain objects permitted


- Trusts must be in favour of either persons or charitable purposes

- No non-charitable purposes allowed for this requirement

b) Sufficiently described

- Class of B's in a private trust for individuals or corporations must be described in sufficiently certain terms that the trust can be performed

- Remedy for failure: if a trust fails for lack of certainty of objects, there will be a resulting trust and the property will result back to the S or the S's estate

- Policy: there are 4 reasons why certainty of objects/beneficiaries is required by the law:


a) S wants to make sure his/her intentions are being carried out properly


b) T must know who the B's are so that they can fulfill their obligations properly


c) B's want to ensure that they receive their interest properly


d) Court needs to be able to determine if T breaches their fiduciary obligations to B's under the trust

- Problems: if S sets up a trust for A and B successively, it's clear; however, when S names a "class":
a) Is the definition of the class of potential beneficiaries sufficiently certain?

- ie: "my 3 children" may be OK, but "my friends" is not

b) Must the trustee be able to list everyone within the class to create valid trust?

- ie: what test should T use when trying to determine if B is entitled to fruits from the trust?

____________________________________________________________________________________

B) PRIVATE EXPRESS TRUSTS: PERSONS (OR CORPORATIONS) AS BENEFICIARIES

- The governing issues in a private trust for people are:


a) Who the beneficiaries are


b) What benefits they are entitled to


c) How they receive their benefits

- When determining whether a trust for persons has sufficient certainty of objects, look at 4 factors:


a) What type of trust is it?


b) Is there linguistic certainty?


c) What definition of ascertainability is required? (ie: class v. individual)


d) Workability…can the trust actually function in practice?

____________________________________________________________________________________

i) WHAT KIND OF TRUST IS IT?
- A trust exists whenever title to property is vested in one person to be held for the benefit of another

- D: there are different possibilities for different trusts, with the line between them being whether there is a mandatory power to distribute, which is usually a product of construction of the trust instrument:
a) Mere power of appointment


- T only has to consider distribution (including T if they're not excluded) on reasonable basis



- Two examples:
i) Power with gift over as trust for class of B ( if donee doesn't appoint, property divided equally amongst class members

ii) Mere power exercised by a fiduciary ( fiduciary must consider exercising power


b) Trust power of appointment (ie: discretionary trust)

- T must distribute within a reasonable time on top of the obligation to consider on a regular basis whether to distribute or not



- If T doesn't distribute (unless death intervenes), they can be held in breach of trust

- While T's are under a duty to appoint (to pay or distribute), they have discretion as to:


i) Amount any B will receive


ii) When B's may receive property, and/or


ii) Choice of B's

- Therefore, B's have no absolute right to income/capital of a trust and no equitable interest because discretion is vested in the T to pay or not

c) Mere trust (ie: flxed/absolute trust)
- A trust in which each B's interest is fixed and defined in the trust instrument

- T has no discretion as to distribution, as they must distribute the money as trust dictates; all they must do is ensure that the transfer is carried out absolutely

- ie: "I leave my estate to my spouse for life and on his death, the capital shall go to my children in equal shares"
- Examples of trust language contained in trust documents:

a) Mere power
- "To A, my trustee, the residue of my estate to distribute to whomever, in her absolute discretion, she deems worthy"

- Trustee need not distribute, but must consider whether or not to do so

- Donee under no obligation to consider distribution
b) Discretionary trust
- "To A, in trust, my residual estate which shall be distributed to whomever, in her absolute discretion, she deems worthy"

- "To my trustee A, who shall distribute it in whatever portions she deems appropriate to whomever of my children, in her absolute discretion, she deems worthy"

- "To my trustees, who shall choose which of my sick or disabled employees will receive whatever portion of the annual income of the trust during their illness they deem appropriate"


c) Mere trust

- "To my trustees, who shall distribute 1/5 of the trust fund to each of my children, when they reach 25, with a gift over of any child’s portion who does not reach 25 to be distributed amongst my surviving nieces and nephews"

- Baden No. 1: the type of trust will determine the definition of the ascertainability required

____________________________________________________________________________________

ii) IS THERE LINGUISTIC CERTAINTY DESCRIBING THE CLASS OF OBJECTS?

- Q: Has S defined the B's with sufficient clarity, so that a T can determine who the B's are?

- Baden No. 2: linguistic certainty is based on the words of the trust document

- Examples:


a) Words with linguistic certainty


- "To my 3 children: Don, Draper, and Dan"



- Baden No. 2: "To all of my employees and their dependents and relatives"


b) Words without linguistic certainty


- "To my children" (does "children" include "stepchildren"?)



- "To my family"



- "To all of my colleagues"



- "To those to whom I owe a moral obligation"

- Don't use vague language when drafting a trust and include definitions of the terms you use


Re Baden's Deed Trusts (No. 2) (1972 UK Ch. D)…Linguistic certainty needed to determine who B's

F:
- S created an inter vivos trust that said: "T shall pay income, at absolute discretion, for benefit of present and former officers and employees of company, any of their dependents and any of their relatives"


- S dies, and S's estate argued that the trust was void for uncertainty of objects/beneficiaries
I:
- Do "dependent" and "relative" have sufficient linguistic certainty to denote a class of objects?

J:
- Yes, for T and B's, they have sufficient linguistic certainty to create a trust

A:
- Instead of needing evidentiary certainty, the Court takes a practical and flexible approach to determining linguistic certainty



- Without linguistic uncertainty, the trust would fail


- Here, linguistic certainty established based on the accepted definitions of "dependent" and "relative"



- A person is either a relative from a common ancestor or not, so there's certainty



- Burden is on any potential B to prove they are a relative to T…if so, they are a B under the trust

R:
- If the trust document does not have a linguistic certainty, then the transfer of the trust property is void and the property will result back to the S
____________________________________________________________________________________

iii) WHAT DEFINITION OF "ASCERTAINABILITY" IS REQUIRED FOR THE TRUSTEE?

- When the situation involves a fixed/mere trust, T's duties are easy and clear because S has identified specific B's who are to receive specific a beneficial interest in the trust property


- Q: what if T has discretion to choose who joins the class of B's in a discretionary trust?


- Q: what if T can't identify all the B's of a fixed trust?

- To assist T's and to identify whether the trust meets the certainty of objects requirement, the courts have developed two tests depending on the kind of trust created:


a) Discretionary trust - Individual ascertainability test ("in/out" test)
- In discretionary trusts, T must be able to say with certainty whether "any given individual is or is not a member of the class" because if somebody comes to T, T must be able to tell them whether they are a B or not

- Test: T's use an "in/out" test where the burden is on B to prove they are part of the class, and T has a valid power if they can decide whether an individual is in a class

- Baden No. 1: T's only obligated to use reasonable means to determine if somebody is or is not a B under the trust, and the in/out test is sufficient

- Baden No. 2: a discretionary trust with a large group is void unless a substantial number of B's can prove to T that they are "in"


b) Mere/fixed trust – class ascertainability test ("list" test)
- Test: T must know all members of the class so that T can make a complete list of all the B's



- ie: "all grandchildren and companies owned by the testator"

- Baden No. 1: T's (and equity courts) have no discretion to decide who B's are or in what proportion to take interests, so if they are to perform their duties, must know identity of each B



- This is a matter of evidence and common sense



- As long as T can identify a substantial number, that's sufficient to validate the trust

- Remember: potential B's only have a "mere expectation" and have no actual interest in trust property

- Baden No. 1: not unfair for B's because even if they knew the identity of every class member, there is no certainty that T will consider everyone…T only has to conduct a reasonable analysis and choose

Re Baden's Deed Trusts (No. 1) (1971 HL)…Rules of ascertainment depend on type of trust created

F:
- S transferred property for the benefit of officers/employees of a company

- Same facts as Baden No. 2, as clause 9(a) stated: "T shall pay income, at absolute discretion, for benefit of present and former officers and employees of company, any of their dependents and any of their relatives"

- Personal representatives of the deceased claimed the trust was void for uncertainty of objects

I:
- Who were the B's, and what type of trust was created?

J:
- For B's, S successfully created a discretionary trust because of words "shall" & "absolute discretion"

A:
- See Baden No. 2 for linguistic certainty, which was established as class of B's included current/former employees, their dependents, and relatives


- This clause created a trust, not a power, as the clause created a trust for distribution of the income together with a power of selection



- Power = T owes no duty to exercise power



- Trust = mandatory language forcing T to exercise power, which was the case here

- Since S created a discretionary trust, the individual ascertainability test was appropriate for T to use



- "Shall" = trust created by imposing legal obligation to hold property for benefit of B's



- "At absolute discretion" = discretionary power to distribute



- Therefore, trust document imposed a duty to appoint (shall) along with power of appointment

R:
- Ascertainability allows a trustee to determine who is/is not a beneficiary and the rules of ascertainment will depend on the type of trust created

Jones v. The T. Eaton Co. Ltd. (1973 SCC)…Canada accepted the in/out test for charitable trusts

F:
- S leaves money on trust for "any needy or deserving Toronto members of the Eaton Quarter Century Club"

I:
- Is the trust sufficiently certain?  Or is it a charitable trust which can't fail for lack of certainty?  If it was a trust, what ascertainability test should the T use?

J:
- For T, charitable purpose trust created

A:
- Note: this is the leading Canadian case


- Since this case involved a charitable purpose trust (rather than a personal trust), certainty of objects was not necessary to establish the validity of the disposition of trust property



- However, certainty of objects is relevant to the actual distribution of property



- ie: Can T determine who is to receive the trust property?


- Here, there was sufficient certainty of objects in "needy or deserving" members of the club


- Spence J. accepted individual ascertainability (in/out) test in Canada for charitable purpose trusts



- However, it is unclear whether this test is also good for private trusts with people

R:
- A trust is valid if it can be said with certainty that any given individual is or is not a member of a class (such as "Toronto members")

____________________________________________________________________________________

iv) WHAT ARE THE DUTIES OF THE TRUSTEE?

- Baden No. 1: despite having both linguistic certainty and ascertainability, a trust may still fail if the definition of potential beneficiaries is so wide as to be administratively unworkable
- While there are generally no problems with workability with fixed/bare/fiduciary trusts, problems arise with discretionary trusts because the duties of a discretionary T are more stringent than a fiduciary T

- Re Hay's: the duties of a trustee when determining beneficiaries differs depending on the type of T:


a) Fiduciary trustee duties in a mere/fixed trust



- Power to appoint, but no obligation to distribute (ie: no duty to appoint) 

- In deciding who to give and how much to give, T must have given some thought as to the range of potential B's and must have considered exercising their power of appointment

- Basic "in/out" individual ascertainability test is sufficient


b) Discretionary trustee duties



- Power of appointment coupled with a duty to appoint



- While they must distribute trust property, they have discretion as to who, when, and how much

- Requires DT to compare potential B's, so while DTs need not list all B's, the DT must still be aware of all potential B's

- However, the potential class of B's can't be so wide as to be administratively unworkable

Re Hay's Settlement Trusts (1982 UK Ch. D.)…T must consider more thoroughly in discretionary trust

F:
- S created trust which held T's will "hold property in trust for the entire world with some exceptions"

- T's executed a 2nd deed which held that "T's were to stand possessed of the trust funds for such persons as chosen by T's"

I:
- Is the power granted by S valid?  If so, is the deed a valid exercise of power by T's?

J:
- Yes and no…1st trust created by S was a fiduciary trust; 2nd deed by T's was a discretionary trust

- 1st trust was workable, but 2nd deed was invalid because the T's had delegated their authority without any corresponding power of delegation…T's could only appoint, not delegate

A:
- There were two trusts for the Chancery Division to deal with here:



a) Initial trust created by S was a fiduciary trust



- Linguistic certainty was present…"the whole world with some exceptions"




- Appropriate ascertainability test was individual (in/out) ascertainability





- Does claimant fall under exception?  If not, then he is "in" class of potential B's



b) Second trust created by T's was a discretionary trust




- However, fiduciary trust created by S only imposed a power of appointment on T's




- No power of delegation given by the 1st fiduciary trust




- T's were required to personally administer the fiduciary trust

- Therefore, 2nd discretionary trust was void because it held that the T's had delegated their power, which they were unable to do under the terms of the 1st fiduciary trust

- D: The Court makes some comments on their role in enforcement:

a) Where discretion exercised as a trust
- Court must carry out the trust distribution, if trustee does not

- B's can force T to consider properly, but T has no duty to explain decision

b) Where trustee is exercising a power
- Court will not step in and distribute where trustee does not

- Trustee only obligated to diligently consider whether or not to distribute to class members
- While discretionary trustee must establish B priority, the class of B's can't be so wide as to be hopelessly unworkable

R:
- The duties of a discretionary trustee are more stringent than that of the duties of a fiduciary trustee because they must compare all potential beneficiaries in order to establish priorities based on their individual needs
____________________________________________________________________________________

5) SUMMARY CHART

	Mere power
	Mere power with
gift over
	Power to fiduciary
	Trust power/ discretionary trust
	Mere trust/ 
Fixed trust

	Need not distribute or consider distributing
	Need not distribute or consider distributing
	Must consider distributing but need not distribute
	Must distribute but has discretion to decide how
	Must distribute according to terms of Trust

	Failure to distribute: results in subject matter resulting back to donor
	Failure to distribute: results in gift over to another party
	Failure to distribute: results in subject matter resulting back to donor
	Failure to distribute: B can compel T to distribute by applying to ct
	Failure to distribute: B can compel T to distribute by applying to ct

	
	
	Test for certainty of objects: Can it be said with certainty whether any given individual is or is not a member of the class? (need not have complete list of Bs)


	Test for certainty of objects: Can it be said with certainty whether any given individual is or is not a member of the class? (need not have complete list of Bs)

M/b able to ascertain substantial number of objects who fall in the class


	Test for certainty of objects: T m/b able to discern all members of the class

	
	
	Ct will not distribute where T does not
	Cts will intervene and carry out trust distribution if T does not
	


____________________________________________________________________________________

IV. CHARITABLE PURPOSE TRUSTS
1) INTRODUCTION

- Objects of an express trust may be for persons or purposes

- Purpose trusts are for the benefit of purposes, not people (no duh)


- They still must meet the 3 certainty requirements (subject matter, words, objects)

- Note: purpose trusts only require linguistic certainty in that S's intention must be made clear


- ie: Did S intend to create a trust for charitable or non-charitable purposes?

- No need for ascertainability analysis for certainty of objects (ie: can all B's be named), as the Court can create or direct a scheme that sets out which objects will benefit from the trust

- Historically, Courts have disliked dealing with purpose trusts, as there are problems with enforcement and there is potentially infinite duration (and in comes the rule against perpetuities)

- There are two categories of purpose trusts:


a) Charitable trusts


- ie: collection boxes, annual appeals, "Ride for Cancer" races


b) Non-charitable purpose trusts


- ie: money to feed an animal, provision for a trophy of an annual golf tournament, ect…

- Example: "$1000 to A in trust, to use the income from the trust property to provide for the maintenance of my dog Rex for as long as he shall live …on Rex’s death to B"


- There is certainty of subject matter, as $1000 income is stated


- There is certainty of intention, even though no mandatory words


- There is certainty of objects, as no definition problems, B and Rex are identifiable

- Problem: Rex is not a person recognized at law that can enforce trust in court; therefore the Courts would treat Rex as a "purpose" rather than an object of a trust

- However, charitable trusts can be an exception to the general rule that courts will not enforce trusts for purposes, as long as they are for the benefit of a community (or section thereof) and the purpose can be defined as "charitable"

____________________________________________________________________________________

2) WHAT IS CHARITY – GENERAL PRINCIPLES

- Chartitable purpose trust: a trust created by a settlor/testator for a purpose that is generally perceived as being for the public good (or to get a sweet tax benefit)

- 2 elements to the public benefit:


a) Must be for the "benefit of the community" or a section thereof (2 sub-requirements)

- Public element exists in a trust if it is for the benefit of the public or some sizable/important segment of the community (ie: private religious ceremonies don’t qualify)
- Oppenheim: historically, public element didn't exist where B's were connected by a personal relationship

- Dingle: Court held that the Oppenheim requirement was too strict, and instead courts should look at the purpose of the trust

- Must be found in all categories except for relief of poverty cases

- Except for poverty cases, class must not be defined by personal relationship of B's to individual(s) or an employer


b) The public purpose of the trust must be "charitable"
- Use reasoning by analogy to existing categories or try to discern trends in recent cases

- Valid charitable trusts may also have ancillary purposes that are non-charitable, so long as the primary purpose of the trust remains charitable

- National Anti-Vivisection: Benefit may be assumed to exist in many situations so long as the trust extends to the public

- National: However, in some cases, public element may exist while the benefit element is absent

- National: Generally speaking, a trust for political purposes is not charitable

- At common law, valid charitable purpose trusts must be exclusively devoted to charitable purposes
- Vancouver Society: society rejected because purposes weren't exclusively charitable (ie: helping immigrant women find employment was not charitable) to get income tax deduction

- However, this traditional CL position is modified by s.47 of the BC Law & Equity Act (see below)

- D: whether charitable trusts must be exclusively charitable means:


a) Income tax deduction


- Purpose must be wholly charitable and activities must be mostly charitable


b) Enforcement as a trust

- Under s.47 of the Law & Equity Act, if a charitable trust has non-charitable purposes in the trust, courts will still treat it as a charitable trust as long as trust document shows that there is some other intention by the testator
- If not looking for tax breaks, there are 3 ways to save non-exclusive charitable purpose trusts:


a) BC Law & Equity Act, s.47
- Under s.47, a society can sever the non-charitable purpose if it is vague or uncertain:
47
Charitable trusts

- "If a person gives, devises or bequeaths property in trust for a charitable purpose that is linked conjunctively or disjunctively in the instrument by which the trust is created with a noncharitable purpose, and the gift, devise or bequest would be void for uncertainty or remoteness, the gift, devise or bequest is not invalid as a result but operates solely for the benefit of the charitable purpose."


b) Main purpose charitable

- If the main purpose of the trust is charitable, then an ancillary non-charitable purpose will not cause the trust to fail

- Vancouver Society: can do things "incidental" but not "conducive" to charity
c) Appoint a charitable trustee

- If the T is not prima facie charitable on its face, but S appoints a T whose work is generally charitable, then the trust may be a valid charitable purpose trust

- Blais: Parish Priest leaves an estate to his Bishop by a French will, and the will was translated to mean that the Bishop took the gift as a T for the purposes of charitable works

- Policy: right to enforce a purpose trust is held by the Crown as an exercise of their inherent jurisdiction

- A charitable trust benefits the public, so the state has an interest in seeing that the trust is administered according to its purposes

- Validity is often contested by the Attorney General, who argues the public benefit justifies the expense of intervention


- Public benefit is required to justify tax breaks (therefore most case law involves Income Tax Act)
- Advantages: there are 4 advantages to setting up charitable trusts:


a) Certainty



- Charitable trusts don't need to comply with the strict requirement of certainty

- Only necessary to determine whether S intended to give the property exclusively for charitable purposes…no ascertainability required


b) Cy pres

- Court's cy pres ("as near as possible") jurisdiction allows a Court to order a scheme when charitable purposes intended by the S are impossible or impracticable to carry out, thus preventing application of the resulting trust doctrine


c) Perpetuity


- Charitable trusts are exempt from most perpetuity rules (whatever they are)


d) Tax



- Charitable trusts get both income and municipal tax concessions (if purpose wholly charitable)

Native Communications Society of BC v. M.N.R. (1986 Fed. CA)…Beneficial to community = natives

F:
- Native Communications was a non-profit corporation whose purposes included developing radio and television productions relevant to native people of BC, training native people as communication workers, and delivering information on issues affecting native people

- Minister of National Revenue refused registration on the basis that the objects of the corporation went beyond exclusively charitable ones

- Society now seeks to bring itself within the fourth head of charity enunciated by Lord Macnaghten in the Pemsel case, namely "trusts for other purposes beneficial to the community, not falling under any of the preceding heads"

I:
- Was this a valid charitable trust for other purposes?  What is the meaning of charity?

J:
- Yes, for the Society, valid under the fourth head

A:
- Newspaper here would be used more than as a mere vehicle for conveying news

- It would attempt to foster language and culture, promoting a measure of cohesion among the Indian people of BC that might otherwise be missing 

- Court notes that the appeal can't be disposed of on the basis of how courts have characterized purposes in the past, particularly the English decisions, none of which dealt with activities directed toward aboriginal people

- Australian case upheld trusts for aboriginal people

- Case references that aboriginal people are recognized as needing protection and assistance

- Here, the purposes are beneficial to the Indian community of BC within the spirit and intendment of the preamble to the Statute of Elizabeth and, therefore, they are good charitable purposes

- Although they aren't exceptionally precise, the purposes are restricted to objects that are "relevant" to native people of BC

- All of the purposes were to be carried out on an exclusively charitable basis, and on winding up, the corporation's assets were to be transferred to a charitable organization

- Note: the presence of "political" in clause 2(d)(iii) of the statement of purposes does not authorize the appellant to engage in political activities, but merely authorizes the delivery of information on a number of issues, including political ones

- The newspaper is expressly stated to be politically non-aligned

- However, the Society's registration as a charitable organization could be revoked if it were to engage in political activities

R:
- Charitable purpose trusts without "exceptionally precise" objects may be valid if the purposes are restricted to objects that are "relevant" to a group of persons, such as the native people of BC
Chichester Diocesan Fund v. Simpson (1948 HL)…Benevolent ≠ charitable

F:
- The testator directed his executors to apply the residue of his estate "for such charitable institution or institutions or other charitable OR benevolent object or objects in England" as they should select

I:
- Was this a valid testamentary disposition?

J:
- No

A:
- General rule is that a testator must be the terms of his/her will dispose of the property themselves



- Testator can't by his/her will direct executors or trustees to do business for them


- Exception: testator wishes to make gifts for charitable purposes and they direct their executors or trustees to make the selection of charities to be benefited


- Here, the expression is "charitable or belevolent", which is an invalid term

- Note: this was invalid because the trust for "charitable or benevolent purposes" was used disjunctively as covering two distinct purposes, as the property could be used for benevolent purposes that are not necessarily charitable

- However, it the words were used conjunctively, so that the benevolent purposes must also be charitable, then the trust would have been valid

R:
- The term "charitable or benevolent" in a will where the terms are used disjunctively is too vague to give certainty

Oppenheim v. Tobacco Securities Trust Co (1951 HL)…Must have a public element to charitable trust

F:
- Settlement directed that the trust income be used to provide for education of kids of employees


- However, there were over 110,000 employees to provide for

A:
- Court held this was not a valid charitable purpose trust because there was no "public element"


- Kids were connected by a personal relationship through the company

- Therefore, for an educational purpose, the class of objects can't depend on a personal relationship such as employer-employee (with relief of poverty being the exception)

R:
- In trusts for education, a personal nexus (ie: connection) between the settlor and the recipients is not permissible
Dingle v. Turner (1972 HL)…Relaxes strict requirement in Oppenheim

F:
- Testator left his estate to T's to hold in trust for certain pension fund trustees


- T's were to apply trust's income to pay the pensions of poor employees of Dingle & Company


- There were less than 1000 employees

A:
- Court held this was a valid charitable trust under the relief of poverty head

- Relief of poverty is an exception to the general rule that a personal connection is not allowed between the objects of the charitable trust and there must be a public benefit

R:
- Courts should look at the purpose of the trust

National Anti-Vivisection Society v. Inland Revenue Commissioners (1948 HL)…No illegality

F:
- Trust was created for society's purposes (ie: promotion of legislation against vivisection of animals for medical or other research)

I:
- Was the trust a valid charitable purpose trust?

J:
- Hell no, trust fails

A:
- Anti-vivisection Society claimed changing laws was for public benefit that law should be changed

- However, Court must decide validity of trust based on assumption that law is right as it stands

- Also, role of AG in a parliamentary democracy is to uphold the law

- However, if they also have to carry out a trust to change the law, they encounter conflict-of-interest problems as guardian of trusts for public benefit
R:
- The purpose of a charitable trust must not be illegal or contrary to public policy; however, there is no requirement for a public consensus in determining if the purpose is charitable
____________________________________________________________________________________

3) SPECIFIC HEADS OF CHARITY

A) INTRODUCTION

- Problem: person wishes to create a trust for purposes which may be charitable, but for which there is no registered charity and which the courts have not yet recognized as charitable


- Can this still be upheld as a valid purpose trust?  (yes, see below)

- In Pemsel, Lord Macnaghten came up with four heads of charity summing up the list of purposes contained in the Preamble of the Elizabethan Statute of Charitable Uses, 1601:

a) Trusts for relief of poverty


b) Trusts for the advancement of education


c) Trusts for the advancement of religion

d) Trusts for other purposes beneficial to the community, not falling under any of the preceding heads

- Task of counsel is to take these classifications from Pemsel and demonstrate by analogy that the purpose from the trust falls under one of the heads and is therefore "charitable"

- Usually, it doesn't matter which head a charitable trust is classified under


- However, there may be some situations where it is significant, as the requirement of public benefit is much less stringent for some heads than for others

- D: chart on the 4 heads of charity at common law:
	Requirements for validity as charitable trusts
	Relief of poverty
	Advancement of education
	Advancement of religion
	Other purposes beneficial to the community

	Charitable purpose
	Not just relief of utter poverty; can also be to relieve "going without" things to which accustomed to having based on status in society
	Education = teaching and training; research is also included; must not be propaganda; must have some artistic or scholarly merit
	Any purpose not immoral involving faith in and worship of god by humans; philosophical or ethical beliefs not part of religion
	Draw analogies with prior cases or with original headings in the Elizabethan Statute of Charitable Uses

	Benefit to the community
	Can describe class by personal rel't to S (relatives) or otherwise; to be charitable, must be class of poor, not poor individuals
	Can't describe class by personal rel't to S; must not be numerically negligible number of persons
	Exclusions of public from private religious ceremonies fatal to charitable status; must be open to some segment of the public
	Can't describe class by personal rel't to S; must not be numerically negligible number of persons


- ANALYSIS: how to approach a charity question on an exam?

a) Determine if the trust is for an exclusively charitable purpose



- Native Communications: this can be done in two ways:




i) Preamble to Elizabethan Statute of Charitable Uses





- If it fits under any of the 3 heads below (poverty, education, or religion), it's charitable 




ii) Analogy to the preamble or the case law





- Can fit it under any of the 3 heads or the 4th "other purposes beneficial" head



- Vancouver Society: "incidental or conductive" = not OK, as conducive ≠ charitable



- Chichester: "charitable or benevolent" = not OK, as benevolent ≠ charitable


b) Does s.47 of the Law & Equity Act apply?

- s.47 provides that if language is conjunctively or disjunctively connected, it is deemed to be charitable as long as it is a trust (not a society)


c) Determine if it is for a public benefit



- Public benefit is presumed if purpose is from the first 3 heads of Pemsel, but can be rebutted if:




i) Class of B's is too small, or




ii) Oppenheim: connecting link between class of B's and S is a personal relationship

- Dingle: charitable trusts for relief of poverty is an exception to the general rule that a personal connection is not allowed

- If purpose does not fall within the first 3 heads, then T will have to prove the public benefit by giving evidence and proving the benefit under the residuary 4th head of Pemsel
____________________________________________________________________________________

B) RELIEF OF POVERY

- A charitable trust whose object is relief of poverty must have as relief actual physical or economic need as the primary object

- Poverty = going without (not destitution), and is based on status in life

- Relief of poverty may be inferred from the description of the class

- May indicate benevolence towards class rather than individuals in class

- Reference to financial considerations in choosing beneficiary also indicative of intention
- Note: don't need to explicitly state "poor" in drafting…can use "needy, indignant, destitute, distressed"

- Requirements:

a) Purpose requirement



- Charitable trusts for ROP must benefit the public, not just relief of utter poverty



- Invalid charitable trusts include private gifts to single poor person, trust to named poor persons


b) Benefit requirement


- Court usually assumes that the benefit element is satisfied in a charitable trust for ROP



- Giving money to poor people is so altruistic that the relationship amongst B's aren't important

- Dingle threshold: particular description of poor people vs. gift to particular poor persons

- If only income distributed – good evidence of trust
- Note: one exception is the "Poor Relations" exception

- These cases hold that a charitable trust for one's poor relations is charitable despite the B's personal nexus to the donor

- Dingle: "Poor relations" exception has been extended to "poor employees"

Re Coulthurst's Will Trusts (1951 UKCA)…Poverty includes destitution but doesn't mean it exclusively
F:
- A trust was created for the benefit of widows and orphaned children of deceased officers and ex-officers of a bank…stated that T "shall in absolute discretion consider their financial circumstances to be most deserving of such assistance"

I:
- Was this a valid trust under the relief of poverty head?

J:
- No

A:
- Anything that benefits can be "relief of poverty" as long as it benefits a class and not individuals


- Don't need to use words "relief of poverty" (ie: "deserving relatives" is OK)

- Court can infer from the description of the class or financial considerations that poverty is a relevant head for this charitable trust

R:
- Poverty includes destitution, but is not interpreted narrowly to mean destitution; instead, it connotes that the beneficiaries are in strained circumstances and unable to maintain a modest standard of living (as determined objectively by the courts)
____________________________________________________________________________________

C) ADVANCEMENT OF RELIGION

- Re South Place Ethical Society: 2 essential attributes of the term "religion" are "faith in a god" and "worship of that god"

- Therefore, promotion of particular religious views if not immoral can be charitable

- Limitation is the requirement of religion

- There must be a relationship with god, not relationship with other human beings

- This involves producing evidence of faith and worship

- Note: transfer to religious official (ie: a Bishop) for his works can be charitable as long as objects not expanded beyond charitable

- Therefore, in order to establish a charity for the advancement of religion, 2 elements must be satisfied:


a) Religion



- Religion must be recognized as a religion by the courts (very broad…see Re South)

- ie: Hinduism and Buddhism don't involve belief in God but are universally regarded as religions so they may be accepted as exceptions to the "belief in God" rule


b) Activity of charity



- Activity of the charity must promote or advance that religion

- ie: Church of Scientology may be rejected, as although they believe in a supreme being, their study/therapy/counseling may not amount to worship for the supreme being
- Requirements:

a) Purpose requirement
- Any purpose not immoral involving faith in and worship of god by humans; philosophical or ethical beliefs not part of religion (see religion test above)


- In general, law presumes public benefit once it is shown that the trust satisfies "religion" test



- Since religion is a matter of faith, its validity can't be measured in a court of law



- Therefore, a relatively small number of people may form a church and have it be charitable


b) Benefit requirement


- In general, law presumes that benefit exists

- Gilmour: exception, where a gift to nuns who only prayed in the priory and never left was not charitable because it did not benefit enough of the public

- Therefore, if you exclude public from ceremonies that are supposed to benefit the public, it will be fatal to the claim for a charitable trust

- Examples of valid religious charitable trusts:


- ie: maintenance of houses of worship; missionary work; gifts to support ministers of religion

- RATIOS from the cases regarding the advancement of religion head:

- Re South Place Ethical Society: T must support a belief in God, but might otherwise be for a valid public benefit if it raises the moral tone of society

- Blais: "work in parish" is not exclusively charitable

- Gilmour: no public benefit if information about the religion can't be spread

- Antivivisection: belief in anything is insufficient; can't be contrary to public policy
Thornton v. Howe (1862 UK)…Religion is a broad head and happiness is a warm gun
F:
- Testatrix left the residue of her estate in trust for promotion of the works of Joanna Southcote


- However, Joanna had some whacked out religious beliefs

A:
- Purpose of the trust was to propagate a religion, so the trust was held to be charitable

R:
- Religion can include non-Anglican forms of Christianity
Re South Place Ethical Society (1980 UK Ch. D)…Draws a line between what is and isn't religion
F:
- Trust set up to benefit organizations of agnostics which promoted the "study of ethical principles and rational religious sentiment"

I:
- Was this sufficient to establish a charity for the advancement of religion?

J:
- No, invalid trust

A:
- Organization didn't advance religion, so it was not a valid charitable religious trust


- However, it was held to be valid under the Advancement of Education head because it was for mental and moral improvement of the community

R:
- Dillon J: “Religion, as I see it, is concerned with man’s relation with God and ethics is concerned with man’s relations with man . . . their beliefs may be to them the equivalent of a religion but viewed objectively they are not religion.”
Blais v. Touchet (1963 SCC)…Gift to somebody doing charitable work is charitable by virtue of his office
F:
- Testator was a Saskatchewan parish priest who wrote a will in French and appointed his bishop as executor and left him all of his property


- Words: "for his works but for such of the works as would aid the cause of the French Canadians in his diocese"

I:
- Did the bishop take the property as a trustee or as an absolute gift?

J:
- Took property as trustee

A:
- By virtue of the bishop's office, the gift was limited to his charities or works arising from his religious duties as a bishop



- T didn't step outside charitable trust field by imposing a limitation to French Canadians


- Therefore, the quoted words didn't extend the purpose of the trust beyond religion

R:
- Transfer of property to a religious official for their works can be charitable provided that the objects of the trust don't expand beyond charitable
Gilmour v. Coats (1949 HL)…Always remember the public benefit requirement for charitable trusts
F:
- S gave money to be held on trust for Roman Catholic priory if purposes were charitable, and in trust for an alternate B if the purposes were not charitable


- Priory was only a contemplative order, as the nuns devoted their lives only to prayer and didn't perform any community work outside the priory

I:
- Was this a charitable trust in advancement of religion?

J:
- No, as the benefit was only to the 20 or so nuns and nobody else

A:
- A valid charitable purpose trust for the advancement of religion must have some public benefit

R:
- Private religious activities don't meet the public benefit test for a charitable purpose trust
____________________________________________________________________________________

D) ADVANCEMENT OF EDUCATION
- Vancouver Society of Immigrant Women: Education can be formal or informal instruction, practical or academic, but should be structured
- The Court expanded from former jurisprudence that said that education had to come from formal training of the mind or improvement of a useful branch of knowledge

- Instead, Court recognized that education included informal training initiatives to teach necessary life skills, so long as the organization is interested in training the mind, not disseminating propaganda

- Vancouver Society: while head of advancement of education is broad, it generally has 3 requirements:


a) Structured teaching environment

b) Teaching component


c) Not ideological or partisan
- Excluded: hate literature, materials promoting illegal activities, crappy art, propaganda


- Pinion: no public utility to set up museum displaying "mass of junk" (D: before antiques roadshow)

- Hopkins: setting up a museum searching for Bacon’s Shakespeare manuscript would be a trust

- Requirements:


a) Purpose requirement



- This is often a hot issue, as educational trusts often have political overtones

- However, if it's for teaching/training (includes research), has some artistic or scholarly merit, and isn't disseminating propoaganda, it has a valid public purpose


b) Benefit requirement

- While the court generally presumes that "benefit" exists in educational trusts, sometimes it will investigate when the quality of the education proposed in the trust is questioned

- Re Pinion: crappy art ≠ benefit, as no public benefit for setting up a museum for a mass of junk

- Note: could try to fit crappy art under the 4th Pemsel category
- Also, can't describe class by personal relationship to S or be a limitless number or persons

- RATIOS for advancement of education:

- Vancouver Society: education is broad and includes amateur sports, research, education in the arts, professional education, workshops

- Re Hopkins: research is for public benefit only if its fruits are for the public benefit
In Re Pinion (1965 UKCA)...Crappy art harms rather than benefits the public

F:
- Testator gave his studio and its contents (ie: lots of arty crap) to be offered to the National Trust to be kept intact in the studio to be used as a museum


- If the National Trust declined the Trust (as it did), he authorized the appointment of trustees to carry out the trust on the same terms

I:
- Did this bequest set up a valid charitable trust?

J:
- No, residue of estate goes to the testator's next-of-kin

A:
- A gift to a public museum may be assumed to be charitable if its quality is unquestioned



- Experts may be used to asses its aesthetic value


- Q: will the quality of the exhibit(s) be of some value in educating the public?



- Here, no, as there was no useful object in allowing a mass of crap to be viewed by the public



- Therefore, the object here was not education but rather to perpetuate his own name

R:
- Promotion of a crappy artist's name without any connection to public education or educational institutions will not constitute a valid charitable trust
Re Hopkins Will Trusts (1965 UK Ch. D)…"Education" includes valuable research w/o formal teaching
F:
- Testatrix gave residue in trust for the Francis Bacon Society

- Trust money was to be used to search for the manuscripts of plays commonly ascribed to Shakespeare but believed by the society to have been written by Bacon
I:
- Was this a valid charitable purpose trust?

J:
- Yes

A: 
- “Education” has been given a broad interpretation; it must be used in a wide sense, and can extend beyond teaching
- Therefore, research can qualify as education

- Wilberforce J stated, “The discovery of such manuscript, or of such manuscripts, would be of the highest value to the history and to literature.”

 R:
- Research can be charitable so long as the research is of educational value to researcher and that it leads to something that improves the sum of communicable knowledge
____________________________________________________________________________________

E) OTHER PURPOSES BENEFICIAL TO THE COMMUNITY

- Use this heading when a case doesn't naturally fit in with the original headings in the 1601 Elizabethan Statute of Charitable Uses
- Requirements:


a) Purpose Requirement
- To satisfy the court that a trust falls under this head, must show that it is beneficial in a way the law regards as charitable exclusively
- To do this, look at trends of prior decisions, reason by analogy, and see if the trust is covered by accepted anomalies


b) Benefit Requirement

- As with other charitable trusts, must prove a benefit exists and can't describe the class of B's by their personal relationship to S



- Also can't have a class of B's that is numerically negligible
- Examples: administration of the law; promotion of health; relief of suffering and distress; promotion of agriculture; recreational activities; environment; prevention of cruelty to animals; foreign charities

- RATIOS for the 4th Pemsel head:

- Vancouver Society: "other purposes beneficial to the community" trusts must be exclusively charitable, as immigrant society failed because not all immigrants are poor

- Re Pinion: house on display as crappy art gives no public benefit
Vancouver Society of Immigrant and Minority Women v. M.N.R. (1999 SCC)…Exclusively charitable

F:
- Society applied to the Minister of National Revenue for registration as a charitable organization


- Purposes as stated in their constitution were:

"(a) to provide educational forums, classes, workshops and seminars to immigrant women in order that they may be able to find or obtain employment or self employment;

(b) to carry on political activities provided such activities are incidental and ancillary to the above purposes and provided such activities do not include direct or indirect support of, or opposition to, any political party or candidate for public office;

(c) to raise funds in order to carry out the above purposes by means of solicitations of funds from governments, corporations and individuals; and 

(e) to provide services and to do all such things that are incidental or conducive to the attainment of the above stated objects, including the seeking of funds from governments and/or other sources for the implementation of the aforementioned objectives."

- Society described its activities as providing a "public benefit" through services and workshops designed to "advance education"

- Revenue Canada rejected the society's application because it was not convinced that the organization was constituted exclusively for charitable purposes

I:
- Was the organization charitable?

J:
- No, for Revenue Canada, not charitable for tax purposes
A:
- Iacobucci J. for the majority holds that a more expansive definition of education for the purposes of the law of charity should be adopted

- Purpose (a) -- the primary purpose of the Society -- would not qualify as charitable under the traditional approach to education,as it seems to lack the element of systematic instruction

- However, limiting the notion of "training of the mind" to structured, systematic instruction or traditional academic subjects reflects an outmoded and underinclusive

- Therefore, so long as information or training is provided in a structured manner and for a genuinely educational purpose -- that is, to advance the knowledge or abilities of the recipients -- and not solely to promote a particular point of view or political orientation, it may properly be viewed as falling within the advancement of education (ie: no propaganda)

- Iacobucci J. also holds that valid charitable organizations must be constituted exclusively for charitable purposes

- While political purposes are not generally considered charitable, the Society's purposes clause makes clear that the sole purpose of carrying out political activities and raising funds under clause 2(b) and (c) is to facilitate a valid educational purpose

- Accordingly, purposes (b) and (c) can be taken as means to the fulfilment of purpose (a), not ends in themselves, and thus do not disqualify the Society from obtaining registration as a charity under the Act

- However, it is difficult to see whether purpose (e) is a means of fulfilment or an end in itself because of its extremely broad wording

- Purpose (e) cannot be classified as charitable simply on the basis of its relationship to the educational purpose disclosed in purpose (a)

- Also, the nature of the activities carried out by the Society further supports the conclusion as to the non-charitable character of purpose (e)

- The provision of a job skills directory and the establishment of support groups for professionals do not constitute educational activities, nor do they appear to be "incidental" to the attainment of purpose (a) of the Society

- While these may well be useful services, they are directly in furtherance of helping immigrant women to find employment, which in itself is not a charitable purpose

- The purposes of the Society therefore can and do accommodate non-charitable activities, and are simply too vague and indeterminate to permit the Society to qualify for charitable status under the fourth head of Pemsel
- Gonthier J. for dissent disagrees with Iacobucci J's analysis and result, as some immigrants have special needs and the fact some immigrants can integrate without assistance does not mean that offering help to those that need it is not charitable

R:
- Purposes of a charitable trust must be exclusively charitable for tax purposes, and it is no longer useful to restrict educational purposes to formal training alone

____________________________________________________________________________________

V. NON-CHARITABLE PURPOSE TRUSTS

1) VOID AND ANOMALOUSLY VALID PURPOSE TRUSTS

- Re Astor's: starting point for non-charitable purpose trusts is that they are void, as there is no-one to enforce the trust (ie: starting a trust to promote fox hunting)

- Re Denley: However, a non-charitable purpose trust may only be validated where it can be proven that the purpose directly benefits an identifiable beneficiary or group of beneficiaries

- Re Astor's Settlement Trusts: two propositions on private purpose trusts:

a) All valid trusts must be for the benefit of individuals or charitable purposes

- Trusts for individuals can be enforced by the individual

- However, trusts for purposes have no one to enforce them or reform maladministration

b) There is an exception for charities that is enforced by the Crown

- AG or Public Trustee will then step in and enforce them

- Problems: non-charitable purpose trusts often fail for 3 reasons:


a) Lack of enforceability



- With charitable trusts, Crown can intervene; with non-charitable trusts, no one to enforce


b) Uncertain objects



- Would be difficult for T to know whether purpose was actually being served


c) Offends rule against perpetuities



- Charitable trusts are an exception, but with these, legal and beneficial interest would never join
- Anomalies include trusts for graves, horses, ect…all exception to the general rule that Courts won't enforce trusts for purposes, as others exist that have a sufficient interest that can go to court for maladministration or a breach of trust

Re Astor's Settlement Trusts (1952 Ch. D)…Purpose trusts that don't specifically identify B's not OK

F:
- Lord Astor purported to create a trust applying income from shares held in a newspaper for the purposes of "the maintenance of good understanding between nations and the preservation of independence and integrity of newspapers"

I:
- Was this a valid non-charitable purpose trust for the advancement of journalism?

J:
- No, trust void for uncertainty, as it wasn't for individuals and there was nobody to enforce

A:
- Two reasons why the trust was void:



a) Means by which the T's were to attain the stated aims were unspecified




- Purpose was non-charitable and did not directly benefit the B's



b) No person who was entitled, as of right, to enforce the trust




- Purposes drafted too broadly

R:
- If there are no persons with the power to enforce rights in a trust, there equally can be no duties imposed on trustees and the trust will be void
____________________________________________________________________________________

2) EXCEPTIONAL CASES
A) GIFTS TO UNINCORPORATED ASSOCIATIONS

- Q: what if there's a gift to an unincorporated associations? (ie: APLC, trade unions)

- A: there are two possible outcomes:


a) Valid trust – gift to present members of the association

- Leahy: if there is an outright gift is to present members of a charitable association, then there's no issue, as it can be treated as a gift to all the members individually

- Members take as joint tenants or tenants in common, so no perpetuities problem


b) Invalid trust



i) Trusts in favour of present and future members




- Violates rule against perpetuities



ii) Trusts for non-charitable purpose




- Invalid, as all purpose trusts need both a charitable purpose and a public benefit

- Leahy: there is a presumption when a gift is to an unincorporated association that the donee intended it as an outright gift, especially when the gift the donee is trying to make is impractical


- ie: giving physical property to indeterminate number of B's or giving land to nuns
Leahy v. AG for New South Wales (1959 PC)…Non-charitable purpose trusts can't be perpetual

F:
- Testator left certain realty "upon trust for such order of Nuns of the Catholic Church as the Christian brothers as my executors and trustees shall select"


- Agreed that gift extended to the Nuns and so was not wholly charitable


- T's, anxious to have the power to select orders of Contemplative Nuns, argue that since the disposition was not wholly charitable the gift was valid in its entirety

I:
- Is the bequest valid as a gift if it is a non-charitable purpose trust?

J:
- No, gift is for a non-charitable purpose and its perpetual so it's invalid

A:
- Here, the gift was to an unincorporated association

- Gifts may be made to individuals, but not for the "general purposes of the association" because then the court must ask what is the trust for and which B's can enforce the trust


- Here, the gift wasn't for individuals because there may be numerous members around the world



- Court can't believe that the testator intended each B to take

- Also, subject matter was 730 acres of grazing property with a homestead/buildings, and it would be impossible for all members to become beneficial owners of such property

- Trust also perpetual because the intention to benefit it was for a continuing society and the furtherance of its work

- Therefore, if a gift is to an association for its purposes, there is a perpetuities problem if the society is perpetual
R:
- Non-charitable purpose trusts can't be perpetual and must be construed as to individuals
- Note: if testator intended a purpose trust, statutory reform contained in s.24 of the BC Perpetuity Act may make Leahy irrelevant, as it validates some specific non-charitable purpose trusts for a limited time:


24(1) Specific noncharitable trusts


- "A trust for a specific noncharitable purpose that creates no enforceable equitable interest in a specific person must be construed as a power to appoint the income or the capital, as the case may be"

- Therefore, without any enforcement (like in Re Astor), it treats specific non-charitable purpose trusts as powers to appoint


24(2) Specific noncharitable trusts

- "Unless a trust described in subsection (1) is created for an illegal purpose or a purpose contrary to public policy, the trust is valid so long as and to the extent that it is exercised either by the original trustee or the original trustee's successor within a period of 21 years, even if the disposition creating the trust showed an intention, either expressly or by implication, that the trust should or might continue for a period longer than that period"


- Therefore, power valid for 21 years if not contrary to public purpose or illegal


24(3) Specific noncharitable trusts

- "Despite subsection (2), if the trust is expressed to be of perpetual duration, the court may declare the disposition to be void if the court is of the opinion that by doing so the result would be closer to the intention of the creator of the trust than the period of validity provided by this section"

- Therefore, an invalid purpose trust isn't converted into a power if Court believes that if the testator found out it turned into a power, they would've dissolved the trust


24(4) Specific noncharitable trusts

- "To the extent that the income or capital of a trust for a specific noncharitable purpose is not fully expended within a period of 21 years, or within any annual or other recurring period within which the disposition creating the trust provided for the expenditure of all or a specified portion of the income or the capital, the person who would have been entitled to the property comprised in the trust, if the trust had determined at the expiration of the 21 year period, is entitled to that unexpended income or capital"

- Therefore, remainder goes to person entitled if trust determined at 21 years 

- RULE: s.24 can save a specific, non-charitable purpose trust by converting it into a power of appointment as long as that power is exercised within 21 years…2 requirements


a) Non-charitable purpose
b) Trust is specific enough so that the person exercising the power has some guidance on how to exercise it
____________________________________________________________________________________

B) CONVINCING THE COURT OF A TRUST FOR PERSONS, NOT PURPOSES
- Re Denley: where a trust is set up for a purpose, but is directly or indirectly for the benefit of individuals, it doesn't lack certainty of objects

- Therefore, where a purpose trust isn't uncertain or perpetual and has identifiable objects, it can be upheld as enforceable and valid

- Schmidt v. Air Products: a company forming a trust to meet its promise to its employees is valid, as it is seen as a trust for people (ie: its employees)
In Re Denley's Trust Deed (1969 UK Ch. D)…Purpose trusts specifically identify who will benefit OK

F:
- Land was given to T's to hold on trust to be maintained and used as a sports ground primarily by employees of a limited company and, secondarily, by other such persons as the T's might allow until the expiration of a perpetuity period

I:
- Is the trust void for uncertainty due to a lack of beneficiaries to enforce the trust?

J:
- No, it's a valid trust for the benefit of employees/individuals

A:
- On its face, the disposition appears to constitute a non-charitable purpose trust, as the purpose provides a direct benefit to employees of the company


- However, Court finds a trust based on answering the three problems with purpose trusts generally:



a) Uncertainty of objects alleged
- Employees were ascertainable beneficiaries with standing to enforce



b) Violates rule against perpetuities




- Trust had a specific end date with a gift over



c) Nobody to enforce
- Employees had a sufficiently direct interest in the due administration of the trust that they were given standing to apply to the courts to enforce it

R:
- Purpose trusts will fail only if the benefit to individuals is so indirect that individuals will have no standing in court to enforce the trust
____________________________________________________________________________________

VI. FORMALITIES

1) INTRODUCTION

- Remember, express trusts require 3 things:


a) Constitution


b) Three certainties


c) Formalities

- Formality issues generally arise when:

a) Trust is settled, and

b) When property is transferred into a trust fund in the future

- Equity will not allow a statute to be used as an instrument of fraud, and for both kinds of dispositions:


a) Secret trusts – equity will enforce an otherwise valid trust


b) Half-secret trusts – equity cannot be used to avoid legal requirements for testamentary disp.

____________________________________________________________________________________

2) INTER VIVOS TRUSTS

- General rule: formality requirements are only required if mandated by other statutes

- Inter vivos trusts are set up during S' lifetime usually just to save money on taxes or set up long term property investment
- The Statute of Frauds required writing for various transactions (especially land) because people were fraudulent when trusts could only be made orally
- Therefore, before 1985, transfers of interests in real property had to be in writing, signed by the promisor (in a contract) or S (in a trust)

- If it wasn't signed, transfer wasn't void, just unenforceable

- Formality requirements depend on the kind of trust involved:


a) Trusts involving personal property



- Substance over form, as courts most concerned with whether S intended to create a trust



- Oral or written trusts are OK, as inter vivos trusts with personal property can be parol


b) Trusts involving real property


- See the BC Law & Equity Act, s.59:




59(3) Enforceability of contracts

- "A contract respecting land or a disposition of land is not enforceable unless

(a)
there is, in a writing signed by the party to be charged or by that party's agent, both an indication that it has been made and a reasonable indication of the subject matter"



- Therefore, S intending to transfer land into a trust must have transfer executed in writing

- BOTTOM LINE: if there is a transfer of real property during lifetime of S, it is by way of a trust, and meets the three certainties, s.59 of the Law & Equity Act excludes that trust from the writing requirement
____________________________________________________________________________________

3) TESTAMENTARY TRUSTS

- Testamentary trusts are established in a will and must abide by ss.3-4 of the Wills Act:


3
Writing required

- "A will is valid only if it is in writing"


4
Signatures required on formal will

- "Subject to section 5, a will is not valid unless

(a)
at its end it is signed by the testator or signed in the testator's name by some other person in the testator's presence and by the testator's direction,

(b)
the testator makes or acknowledges the signature in the presence of 2 or more attesting witnesses present at the same time, and

(c)
2 or more of the attesting witnesses subscribe the will in the presence of the testator"

- BOTTOM LINE: for testamentary dispositions, or any trust in any will, it must be in writing, signed by the testator at the end of a document, and the signature witnessed in the presence of the testator


- Policy: avoid fraudulent or multiple claims to trust property
____________________________________________________________________________________

VII. WILLS: SECRET TRUSTS

1) BASIS OF ENFORCEMENT

A) GENERAL

- Wills become public documents as soon as they are probated; however, sometimes the testator may not want the public to know who all the beneficiaries are

- Therefore, there are secret trusts whereby a will is drafted to leave property to a certain person, and that person secretly agrees with the testator to hold the property for the benefit of another…2 kinds:


a) (Fully) secret trusts



- No mention of the existence of the trust, trustee, or beneficiary is evident on the face of the will


b) Half-secret trusts



- Trust and trustee is declared in the will, but object/beneficiaries are not

- Q: why would anybody want to create a secret trust?

- A: either to have fun circumventing the Wills Act or to avoid family quarrels

- How it works: while the Wills Act would prevent the trust from working by requiring that testamentary dispositions be in writing, signed by the testator in the presence of two witnesses, equity permits them to validly evade the Wills Act by imposing a constructive trust upon the property in T's hands and enforcing the promise that T gave to the testator
- Rationale: equity won't allow the Wills Act to be used as an instrument of fraud, so it allows secret trusts to be valid by effecting the intent of S and to protect against detrimental reliance on a promise
- Q: How can a testator convert X from a legatee/devisee receiving an absolute gift to a trustee in their will, in addition to writing "to X" in a will?

- A: By giving evidence that meets 3 requirements:


a) Communication by the testator to the trustee regarding the intended trust

- Hayman: Words must impose an obligation upon the would-be trustee to hold the property in trust for another person (remember, precatory words = bad!)

- Communication includes communicating certainty of subject matter, objects, and intention

- ie: "I will transfer __ property (subject matter) to X in trust (intention) for my ___ daughter (objects)"


b) Acceptance of the trust by the trustee



- Ottaway: Either actual acceptance or silent acquiescence will suffice



- Therefore, "agree", "promise", and "acquiesce" are all forms of acceptance by the trustee



- If there is no agreement, it would be a fraud to convert a legatee into a trustee

- Note: in face of an explicit request from the testator, a lack of clear refusal is insufficient, as this would be acquiescence and keeping the property secretly would be a fraud

c) Timing of these communications



- As acceptance may be evidenced by silent acquiescence, timing is important…see below

- Justification: a secret trust can happen any time up to the death of the testator once X is informed and fails to disclose (different from requirement for wills) because the testator relies on the promise of the trustee in not changing their will



- D: timing is what separates fully secret from half-secret trusts…keep in mind for the exam
- While both secret and half-secret trusts require communication by T and acceptance by S, there are 2 substantial differences between secret and semi-secret trusts:


a) Timing of communication to trustee and/or timing of failure to accept by the trustee



i) (Fully) secret trust



- Must be prior to the death of the testator/donor



- Comes into being on the date of the promise




- However, if there is an agreement, further detail can be communicated later

- Re Gardner: treated as an inter vivos trust created by promise of intended trustee to take the whole future of property, rather than a testamentary disposition like a half-secret trust


ii) Half-secret trust




- Must be done before or at the time of the will is executed




- Since courts treat this as a testamentary disposition, must ensure will isn't changed




- D: executing a will has witness and signatures v. drafting a will is just a piece of paper

- Policy: if equity allowed promises after execution of the will to be enforceable, equity would permit or sanction violations of the Wills Act; however, equity has consistently said that it will not let the Wills Act to be used as an instrument of fraud

b) Consequences of failure



i) (Fully) secret trust



a) Would-be trustee takes an absolute gift if:





i) Hayman: testator failed to communicate desire for fully-secret trust, or





ii) Would-be trustee refused to participate in the arrangement after being informed




b) Would-be trustee must return the property to the testator's estate where

i) Re Boyes: neither party contemplated an absolute gift (ie: where the testator secured assent to the general plan, but never supplied details)



ii) Half-secret trust

a) Would-be trustee must return property to the testator's estate on resulting trust, as clearly there is no intention of an absolute gift since a trust was declared in the will

- D: in practice, secret trusts are a bad idea…better to create an inter vivos trust and give it to a lawyer as a secret trustee who is bound by solicitor-client privilege who can't reveal objects until after death

- D: chart for secret trusts:
	Type
	S' actions
	T's actions
	Timing of actions
	Wording of will

	(Fully) secret trust
	Tell T about trust, subject matter, and identify objects
	Agree to carry out trusts or does not refuse (ie: acquiescence)
	Before S's death
	"To X, my property"

	Half-secret trust
	Tell T about trust, subject matter, and identify objects
	Agree to carry out trusts or does not refuse (ie: acquiescence)
	Before or at time of execution of will
	"To X, my property in trust…(objects not identified)


____________________________________________________________________________________

B) (FULLY) SECRET TRUSTS

- Secret trust: where there is an absolute gift to T on the face of the will, but communication outside the will by the testator to the devisee reveals an intention for the property to be held on trust

- There are 3 requirements for a fully secret trust:


a) Communication – Must have evidence of clear intention to impose obligations on T(Hayman)


b) Acceptance – T must accept obligation either expressly or by acquiescence (Ottaway)


c) Timing – Agreement must have occurred before the testator's death (Boyes)

- Wording: "To X, my property" (could be either a gift/devise to X or a secret trust)

- Certainty of objects could come during oral communication (ie: whisper in ear or giving the trustee a sealed envelope with the names of the objects and T not refusing)

- RATIOS for secret trusts:
- McCormick: If you put instructions in a sealed envelope and ask the legatee to open the envelope only after death, it is likely complete if legatee accepts those instructions before the testator's death

- Re Boyes: If all T's know before testator's death that they will be a T, they don't need to know all the find details until death; however, if the legatee is not aware of those instructions until after the testator's death, then the secret trust is not binding

- McCormick: T's can't, in good conscience, use the secret trust property for themselves
McCormick v. Grogan (1869 HL)…Equity won't allow Acts of Parliament used as instruments of fraud

F:
- Testator left his estate in 1851 to Grogan by a short will


- In 1854, within hours of death, the testator told Grogan that his will and letter was in his desk

- This letter named various intended B's and intended gifts by stating: "I do not wish you to act strictly on the foregoing instructions, but leave it entirely to your own good judgment to do as you think I would, if living, and as the parties are deserving"

- Later, one intended B who Grogan excluded got pissed off and sued

I:
- Was a fully secret trust constituted?

J:
- Yes, for Grogan

A:
- The House of Lords upheld the secret trust as valid because intent was communicated during the life of the testator (even though he was hours from death)


- Secret trust found in order to prevent the Wills Act from being used as an instrument of fraud
R:
- If a will contains a gift that appears to be absolute, clear evidence is needed before the court will assume that the testator did not mean what was said, and this evidence to bind the conscience of the donee must originate prior to the death of the testator

Ottaway v. Norman (1972 UK Ch. D.)…Requirements of intention, communication, and acceptance

F:
- Ottaway left his bungalow and ½ the residue of his estate to his CL spouse, Hodges, upon her agreement to leave them to the plaintiffs, his kids


- O died in 1963, and Hodges' will left the house and its contents to Norman (D), with residue of the estate equally dividing between P's and D's


- Plaintiffs sue Hodges' estate, claiming that because of her promise to Ottaway, she held the house, its contents, and the residue of Ottaway's estate in a constructive trust for them

I:
- Was there a secret trust on the house, contents, and residue?

J:
- Kind of, as there was a constructive trust for P's on the house and its contents but not the residue

A:
- There was insufficient evidence that O intended to leave H all of her money to P's

- While there was some evidence that O intended H to give his own money to P's, there was no explicit requirement that H keep O's money separate from her money

- Too much an obligation on his CL spouse to hold all of her money in trust for his kids, as there was no obligation to keep the money received under O's will separate from her own

- She had a right to mingle the money together, so there would be no ascertainable property upon which the trust could impose at her death


- However, the Court found that Ottaway intended Hodges to give the bungalow and its contents to P



- Also found that O communicated that intention and that H accepted the obligation

- Since there was certainty of subject matter and intention (in a way that the residue didn't have), it was subject to the secret trust

R:
- For a fully secret trust, terms of the trust must be communicated to the trustee and there must be evidence that the trustee accepted those obligations
Hayman v. Nicoll (1944 SCC)…Language must clearly impose an obligation; precatory words insufficient

F:
- Testatrix drafts a will with a codicil (an addition to a will that modifies/revokes part or all of the will)

- The codicil bequeaths money to her daughter Ina "in full confidence that she will dispose of the same in accordance with the wishes I have expressed to her"

- However, Ina died without disclosing the trust and apparently without carrying out mom's wishes

- Testatrix then dies, and the siblings claim that the administrator of Ina's estate holds money on a resulting trust for the testatrix's estate

I:
- What is the nature of Ina's interest in the testatrix's estate?

J:
- None, for siblings…no secret trust here

A:
- SCC notes that in precatory expressions they will look at the intention of the testator by looking at the instrument as a whole…if language is not imperative, no presumption of oral communication


- Words can be proven by either documentary evidence or oral communications with the settlor/testator from disinterested parties



- However, they can't be tainted by the parties receiving benefits under the will


- Here, the words only indicated desire ("in accordance with the wishes I have expressed to her")


- Lacking other evidence other than the words in the will, there was insufficient proof of intention 


- There was insufficient evidence of communication and acceptance to establish a fully-secret trust

R:
- There must be a clear intention in the settlor's words constituting a trust that the trustee is to hold property on trust or intends to hold the property themselves on trust
____________________________________________________________________________________

C) HALF-SECRET TRUSTS
- A will containing a semi-secret trust reveals that the legatee is to take as the trustee, but does not disclose the objects of the trust


- Therefore, as opposed to fully-secret trusts, half-secret trusts only arise in the context of a will
- Thus, the rationale for secret trusts can't be the same as for half-secret trusts, as the legatee could never take beneficially for themselves and act fraudulently
- There are 3 requirements for a semi-secret trust:


a) Communication - Must have evidence of clear intention to impose obligations (Hayman)


b) Acceptance – Acceptance by legatee of obligation either expressly or acquiescence (Ottaway)


c) Timing – Must have communication and agreement before the making of the will (Blackwell)

- Wording: "To X, my property on trusts she has agreed to perform" (only could be a half-secret trust, as it creates a trust on the face of the will)

- If a half-secret trust fails, it fails for lack of certainty of objects and the asset returns back to the testator's estate


- Since T reveals property was obtained on trust, not absolutely, a would-be T can't keep it

- Note: if there is a conflict between the terms of the will and the alleged communication regarding the half-secret trust, then the terms of the will take priority (Re Keen)

- RATIOS for half-secret trust cases:
- Re Keen: It is insufficient to tell a would-be trustee that you will give them a sealed letter with intended B's that is to be opened after death; must actually give them it to bind their conscience

- Blackwell: It is sufficient to tell just one would-be trustee if there are multiple trustees

Blackwell v. Blackwell (1929 HL)…Equity allows parol evidence to prove fraud with fully secret trusts

F:
- Blackwell established a half-secret trust in his will, and 4 T's knew of general scheme of obligations


- One T writes a memo setting out Blackwell's intentions leave money to his mistress and kids

- Blackwell's widow of course hates this and claims the semi-secret trust is void due to a lack of communication to all the trustees

I:
- Was the half-secret trust valid?

J:
- Yes, there was sufficient communication

A:
- At least one would-be trustee had been given all the details, which was sufficient



- As equity doesn't favour one volunteer over another, trust is valid for policy reasons

R:
- A testator cannot reserve to himself the right to make future dispositions by naming a trustee in his will and then making instructions later
____________________________________________________________________________________

2) TIME FOR COMMUNICATION

A) (FULLY) SECRET TRUSTS

- For secret trusts, communication can take place either before or after the drawing of a will, as long as it is before the death of the testator

Re Boyes (1884 UK Ch. D.)…Communication of objects to trustee must occur prior to testator's death

F:
- Testator appointed his friend and solicitor, Carritt, as his sole executor and left his entire estate to him absolutely (absolutely = no trust on the face of the will)


- Testator also told Carritt that he wanted him to hold the estate according to directions that he would communicate by letter; Carritt agreed to do so, but T died before giving these directions


- After the testator died, two of the testator's letters were found addressed to the solicitor where he directed that almost all of his property should go to someone named Mrs. Brown


- A next-of-kin didn't like this and sued, claiming they were entitled to the testator's estate

I:
- Was there a proper fully secret trust?

J:
- No, next-of-kin gets the property

A:
- There was no trust on the face of the will, so court immediately proceeds to secret trust analysis


- There was an agreement by the trustee to receive the property on trust for Mrs. Brown and her child, or at least a failure to disclaim



- However, the secret trust was missing certainty of objects


- Testator wrote a letter to the solicitor naming the objects of the trust

- However, court refused to enforce this, as for a secret trust communication to the trustee must take place prior to the death of the testator

- Communication = receipt of intention and conscience bound, which didn't happen here

- Testator can't evade the Wills Act by imposing a trust on a donee without disclosing the object of the trust before his/her death
- Note: difference between sealed envelopes given to the trustee (which bind T's conscience) v. sealed envelopes addressed to the trustee (which doesn't bind)

- Otherwise, anybody could make testamentary dispositions after death by writing letter after letter to unnamed persons

- Therefore, if names had been given orally before death, or given to the lawyer in a sealed envelope and had been told names were in the envelope, that would have been sufficient
- D: decision is consistent with the law of trusts and no fraud in these circumstances because:

a) Even though the solicitor agreed to be the trustee, no trust was created because the solicitor's conscience wasn't bound in terms of ascertainable objects of the trust

b) Solicitor doesn't get to keep the property; rather, the would-be trustee must return the property to the testator's estate instead of Mrs. Brown and her child
R:
- For a valid secret trust, the testator must communicate the objects/beneficiaries of the trust to the would-be trustee before the testator dies
____________________________________________________________________________________

B) HALF-SECRET TRUSTS

- For half-secret trusts, communication and acceptance must take place prior to or contemporaneously with the drawing of a will


- Holding otherwise would defeat provisions of the Wills Act
Re Keen (1937 UKCA)…Sealed envelope that is not to be opened until after death insufficient

F:
- Testator's will left T's with 10,000 pounds "to be held upon trust and disposed of by them among such persons or charities as may be notified by me or them or either of them during my lifetime"


- Upon execution of an earlier will with a similar clause, the testator had told one T that he wished to provide for a person whose name was to be kept secret, and that he had written the name and address of the proposed B on a letter enclosed in a sealed envelope


- He handed the sealed envelope to T to be kept with his will and not opened until after his death


- There was no further communication ever made regarding the envelope by the testator


- After his death, the envelope was found and it read: "10,000 pounds to G"

I:
- Did the half-secret trust succeed?

J:
- No, trust failed and the legacy fell into residue

A:
- The will reserved the power to the testator to dispose of his property by a future unattested disposition contrary to the Wills Act

- The half-secret trust sought to be established by parol evidence was inconsistent with the terms of the will, as the communication of the objects came after the will


- D: will created a trust that "will" be communicated…but on face, will creates a half-secret trust that doesn't conform to requirements for half-secret trusts



- Therefore, communication can't occur in future after execution of the will


- Note: if this had been a fully-secret trust, passing of a sealed envelope to the T is binding communication…however, it was a half-secret trust and was void
R:
- Objects of a half-secret trust must be communicated to the would-be trustee before the making of a will

____________________________________________________________________________________

3) TIME FOR VESTING OF INTEREST

- Q: When does the beneficiary's interest crystallize?


- Re Gardner: for secret trust, B's interest "crystallizes" at the time of communication and acceptance
- Traditionally, a testamentary gift "lapses" (ie: goes back to the testator's estate) if the donee given a legacy under a will dies before the testator

- However, rather illogically, Re Gardner holds that an interest becomes vested in an intended B upon the communication of the secret trust to the trustee


- Therefore, if B dies before the testator, then B's estate is still entitled to the gift of the secret trust because B's interest vests at the time of communication, not at the testator's death
Re Gardner (1920 UKCA)…Interest crystallizes in an intended B upon communication of secret trust to T

F:
- Testatrix's will leaves her estate to her husband for life, but doesn't deal with the remainder interest


- She later secures her husband's promise to hold her estate for A, B, and C


- B, the testatrix, and her husband subsequently die in that order

I:
- What happens when one of the secret trust beneficiaries dies before the testator?  Does it lapse to B's estate?  Or does the trust fail for lack of certainty of objects?

J:
- For B's estate, as B's interest didn't lapse but went to B's estate because the operative trust took effect outside the will when the husband agreed to the testatrix's proposal

A:
- Under the Wills Act, those who predecease a testator don't take under the will
- D: B holds it as an inter vivos trust, going into 3 portions, with the 3rd portion going to the estate

- Therefore, S's estate was created not when she died but when she created the trust by communicating the objects to her husband

R:
- Beneficiaries under a half-secret trust can get an interest in an estate even though they predecease the testator if the interest was vested at the time the trust was communicated and accepted rather than upon the testator's death
____________________________________________________________________________________

4) ARE SECRET TRUSTS TESTAMENTARY?

- Re Young: secret trusts are not testamentary because even though they take effect upon S' death, they do not operate under the Wills Act and therefore don't need to comply with the Wills Act to be valid

- Under s.11 of the Wills Act, beneficial gifts to the witness of a will (or witness' spouse) are void

- For T's, they can sign a will as a witness theoretically since they don't take beneficially (unless they have the authority to charge the estate for their services)

- Q: can a person who witnessed the will be a T or a B under a secret trust?

- A: it depends whether it is a secret or half-secret trust:


a) (Fully) secret trust – T = no, B = yes



- As the would-be T is taking absolutely on the face of the will, T can't sign the will as a witness



- If they do sign it, the gift to T is void and would-be T can't carry out the secret trust

- Re Young: intended B under secret trust can sign will because the will doesn't disclose a beneficial interest to them


b) Half secret trust – T = yes, B = maybe

- Would-be T can sign the will because the will discloses that they are receiving the property in trust for an unnamed B

- Unclear whether or not the intended B can sign the will, as B's name is not on the face of the will, but the best policy is to keep all B's away from signing

Re Young (1950)…A person who witnesses a will may benefit under a secret trust

F:
- Testatrix gave her entire estate to her husband H, but continued "it being a condition of this will that H leave the balance of my estate on his death by his will for the purposes he knows I desire it to be used for"


- Testatrix told H before making the will that she wanted him to leave $25,000 to her housekeeper, M


- H wanted to carry out her wishes but the housekeeper was witness to the will

I:
- Is M the housekeeper entitled to the $25,000 after the husband H dies?

J:
- Yes, for housekeeper

R:
- Intended beneficiaries under a secret trust can sign a will as a witness because the will doesn't disclose a beneficial interest to them
____________________________________________________________________________________

5) BENEFICIAL INTERESTS FOR SECRET TRUSTEES

- Q: what happens when the would-be T receives an amount to give an intended B, but there is money left over after the B has been paid out (ie: B dies before all money is paid)

- A: generally, it is not a problem for a T to receive beneficially under a trust; however, a secret T can never be a beneficiary in a secret trust or half-secret trust (Re Rees)


- Otherwise, T as a residual B under a secret trust would invite fraud
- 2 situations:


a) Conditional gift



- ie: "$100,000 to A provided he pays $5000/year to B for life"



- A takes the gift with the condition of providing B with payments



- If there is any money left over when B dies, A gets the money as a conditional gift

b) Trust



- ie: $100,000 to A on trust to pay $5000/year to B for life"



- Re Rees: If there is any money left over when B dies, then money results to S' estate

Re Rees (1950 UKCA)…Solicitor who prepares will cannot benefit from a fully secret trust

F:
- Testator left his estate to his two executors, A and B, "absolutely, they well knowing my wishes concerning the same"


- B, the surviving executor, was the testator's solicitor and drafter of the will


- B testified that the testator told both him and A that they were to make payments to various persons and objects and keep the balance themselves, and claimed balance as surviving B

I:
- Was the transfer a trust or a conditional gift?

J:
- For estate, gift properly construed was not a conditional gift but rather a trust

A:
- Trustees shouldn't place themselves in a position where their interest and duty conflict


- Contrary to public interest to give property to the solicitor as drafter of the will under a secret trust

R:
- Settlors of a secret trust must clearly state their intention in a will for a solicitor to take a beneficial interest, otherwise trustees can't take beneficially in secret trusts
____________________________________________________________________________________

VIII. REVOCATION BY THE SETTLOR

- Rule: S cannot revoke a duly constituted trust unless he/she retains an express power of revocation


- Rationale: once a trust is constituted, the property has been given away and S no longer has any legal rights with regards to the property

- Therefore, S can't direct T's what to do, vary the terms of the trust, enforce the terms of the trust (only B's can), and can't revoke the trust unless they expressly reserve the power of revocation in the original trust document (Schmidt)
- Remember: any revocation before the actual constitution of an inter vivos trust will still be correct

- This does not apply to testamentary trusts, as S will be dead and obviously unable to change his will upon constitution (although he/she may change/revoke their will as many times as they want)
- Example: S creates a trust for B by transferring her GM stock to T in trust for B when B reaches 25, failing which to J


- B is 3 years old at the time the trust is created and the stock is worth $25,000


- 5 years later, GM has recovered and the stock is now worth $5,000,000


- S needs the money and asks T to transfer the stocks back in return for $25,000 + 5 years interest


- T refuses…can S go to court and get the stock back?  Absolutely NOT!

- Schmidt: court treats transfers of trust property same as any other transfer of property, so as long as the transfer of trust property properly takes place, S divests themselves of legal and beneficial ownership


- Therefore, trust transfers are by nature irrevocable

- Note: Schmidt was pension plan with an amendment clause (to which Air Products inserted a revocation clause), but the amendment ≠ revocation power, and absent a revocation clause in the original trust document, the employer couldn't be entitled to all of the surplus

Bill v. Cuerton (1835 HL)…S can't revoke trust unless expressly included a power to revoke in original

F:
- P woman transferred stock to T's to pay dividends according to her status/stage in life


- ie: before/after marriage, after her death and husband's death, having children, ect…

- However, she went into debt and wished to have her trust set aside so she could take the dividends

I:
- Could S revoke the trust?

J:
- Hell no

A:
- Court held that the object of the trust was not to pay her creditors but rather to invest


- Therefore, S is bound by the trust she created and can't release herself from it

R:
- Settlors can't revoke duly constituted inter vivos trusts unless they expressly include an absolute power to revoke in the original trust document 
____________________________________________________________________________________

CHAPTER THREE – IMPLIED OR RESULTING TRUSTS

I. INTRODUCTION

- Q: what happens when the objects of a trust are exhausted or when a transfer of legal title fails to create a trust by not meeting legal requirements?

 - A: resulting trusts can arise by operation of law, where the transferor/purchasor of an asset does not, or does not intend to, dispose of the entire beneficial interest

- Therefore, the beneficial interest jumps back to S
- Example: if legal or equitable title is in A's name, but A gave no value for the property, A is under an obligation to restore the property to the original title owner or person who did give consideration

- Resulting trusts arise in two situations:


a) True resulting trusts
- These arise automatically by operation of law because of exhaustion or failure of all or part of the beneficial interest of an express trust



- Two kinds of situations:




i) Trust discharged but money left over

- Usually arises where S, having created a private trust and T, having fully discharged his/her duties as T, finds trust property left over

- Generally, that surplus is held by T on resulting trust and reverts back to the point of origin (which is usually the testator's estate)




ii) Trust fails for lack of certainty of subject matter or objects

- T holds property on resulting trust and property reverts back to point of origin



- Note: if no certainty of intention, no resulting trust because there is no trust at all


b) Implied resulting trust

- These arise when one person transfers property gratuitously (no consideration) and a presumption of resulting trust arises



- After, only the transferee can rebut this presumption by showing evidence of an absolute gift



- Two kinds of situations:




i) Gratuitous transfer

- A voluntarily transfers an asset to B, or into the joints names of A & B




ii) Purchase and put into the name of another
- A purchases an asset and put the title in the name of B, or jointly into names of A & B

- The final two situations are said to lead to the presumption of resulting trust, which may be rebutted by evidence of a contrary intention, as equity presumes bargains (not gifts) when a gratitutous transfer of property has been made

- Exception: equity presumes gifts for certain family members, leading to presumption of advancement
- If the court finds a resulting trust, then there is an obligation imposed on the recipient to hold the property in trust for the original settlor, and property then results back to the settlor

- Courts have been hesitant to expand the doctrine of resulting trust

- ie: Schmidt, where SCC rejected employer arguments and held that resulting trust law was not appropriate as a means of determining entitlement to pension fund surpluses

- Therefore, the situations in which resulting trusts arise are limited to the 3 situations above

- Careful: always distinguish between:


a) Resulting trust – May never be imposed in the face of an express contrary intention


b) Constructive trust – May be imposed in the face of an express contrary intention
____________________________________________________________________________________

II. TRUE RESULTING TRUSTS – EXHAUSTION OR FAILURE OF EXPRESS TRUST OBJECTS

1) GENERAL

- When an express trust fails, in whole or in part, the usual response is a resulting trust for the settlor

- Otherwise, T's would be unjustly enriched at S's expense, as they would be holding any remaining assets free of any trust

- There is no need for a resulting trust unless trust assets have actually been transferred from S to T, and therefore a resulting trust cannot arise in:


a) Personal declaration of trust scenarios, or


b) Where the trust has been improperly constituted (ie: lack of the three certainties)

- The doctrine of resulting trust is inapplicable if:
a) There is a renunciation of all interest by the settlor

b) There is an absence of intention to create trust

- ie: Gift or contract, not an intention to create a trust

- This is different than revocation where S tries to take the trust back while B still has rights
- This area is also different than the express trust cases, as there the S is transferring property in trust to T for the benefit of a third party (B)

- Note: formalities required of trusts do not apply to trusts arising by operation of law


- Therefore, resulting trusts do not have to be in writing
- Example: A gives B, a stranger, $500 and says use this to feed the hungry UBC Students on Thursday and B agrees

- Q: On Thursday, only 2 hungry UBC students are found and B still has $400…who gets the $400?

- A: Trust, unless court finds an intention on part of A to give $400 to B as a gift with conditions

- Here, this is unlikely a gift, as B is a stranger to A, and it would be unlikely A gave as a gift

- Example: S transfers Blackacre to T in trust for B for life, and B dies

- Q: Who gets Blackacre?

- A: T holds Blackacre on a “resulting trust” for S

- Doesn't go to B's heirs as B only has a life interest, and T only received legal title on trust for B

- Therefore, the court determines that T is holding the property on resulting trust for S and can order the property to be returned to S

- Example: S transfers Blackacre to T in trust for B, but B refuses or disclaims the beneficial interest in Blackacre


- Q: Who gets Blackacre?

- A: T holds Blackacre on a "resulting trust" for S

- Similar result where a trust fails because of uncertainty or exhaustion of beneficial objects, as equity places the burden of proof on the transferee to prove a gift and will not let T keep the property

- Must go back to S by way of a resulting trust

- There are two governing Q's:


a) Did an express trust fail?


- If yes, a resulting trust arises

b) Did the settlor intend to give the surplus to the trustees as an absolute gift?


- If yes, remaining trust assets go to T absolutely

- ANALYSIS: for a resulting trust problem, go through analysis:


a) Intention – is there a trust, conditional gift, or contract?

- There must be clear intention to create an express trust (unlike in Re West Sussex or Re Bucks, which were both found to be contracts)

- If there is uncertainty of intention or subject matter, the express trust never existed, there can be no resulting trust, and S (or S' estate) gets legal title back on resulting trust

- Failure can be due to lack of certainty of objects, fraud, illegal objects or contrary to public policy, contravenes legal rules such as rules against perpetuity, ect…

b) Consequences of failure to create a valid trust



i) Trust
- Re West: there is a rebuttable presumption that T will not take remainder of trust assets

- Therefore, on failure of trust or exhaustion of objects, assets go on resulting trust back to S


ii) Absolute gift to donee
- Re Foord: if there is evidence of an absolute gift, surplus can go to donee (even if the deed uses the word "trust", as it's a matter of construction based on the facts)



iii) Contract
- Re West Sussex: if there is a dissolution of a contract, surplus should be divided among members in accordance with rules; if no members, money can escheat to the Crown

- Re Bucks: if no rules, the fund should be divided equally among existing members equally (not in proportion to the amount contributed)

c) If a trust was created, and there is an exhaustion of objects, who gets the surplus?


- Depends if it is a private/pension trust or a public trust…see analysis in sections below


- Schmidt: S can specify that the surplus returns to them (could/should have been done there)

- British Red Cross: if there is a resulting trust with multiple donors, and both are entitled to the surplus, then they should share it in proportion to their contributions

____________________________________________________________________________________

2) PRIVATE TRUSTS

A) RIGHT TO SURPLUS

- If an express trust fails to dispose of all the trust assets, there is a surplus
- ANALYSIS: who can claim a right to the surplus in a private trust?  There are 2 possibilities:

a) T holds surplus on resulting trust for S
- Re West: If there is no evidence of an absolute gift to T's, or evidence of conditions attached to the surplus, then T's will hold the surplus on resulting trust for S or S's estate


- There, executor held surplus on resulting trust


b) T keeps the surplus as an absolute gift
- Re Foord: If you can show evidence that S intended to make an absolute gift of the surplus to the T's, then no resulting trust will arise


- There, S' bequest to sister to pay annuity to wife resulted in sister receiving surplus absolutely

- D: Differences in analysis between gift and trust…courts will look for evidence of:


a) Gift = Intent (ie: amount of money), context of donation amount
b) Trust = Intent (ie: amount of money, small amounts = no trust), conversation prior to transfer, identifiable donors, paper receipt

Re West (1900 UK Ch. D)…Without evidence of conditions attached to a surplus, resulting trust arises
F:
- Executor was to sell testator's assets to pay debts, and surplus existed after debts were paid

- Surplus money claimed by executor of testator's will,  but testator's next-of-kin/heirs argued that the executor should hold the surplus on resulting trust for them

I:
- Is it a trust or a gift?

J:
- For next-of-kin/heirs, surplus was held on resulting trust for the testator's estate

A:
- While T's do not generally take, there is no absolute rule against it…matter of construction

- Will said "to executors on trust to sell property" (indicated trust) and that "executors could reimburse themselves for expenses (not a gift)


- If testator intended T's to take surplus, would have been no need to convert everything

- Therefore, property should be held in trust for intestate successors, as since the evidence pointed to it being a true gift, there was no need for reimbursement

R:
- There is a rebuttable presumption that the trustee shouldn't take beneficially
- The next case deal with an annuity, which is a life insurance product where an insurance company gets a certain amount of money in return for a payment every year a person is alive based on a certain amount
Re Foord (1922 UK Ch. D)…Evidence S intended to make a gift of surplus can rebut resulting trust
F:
- Testator dictates short will to servant upon deathbed, and leaves $2000 and personal effects/furniture to his servant, along with an annuity to give "everything else absolutely to my sister Margaret on trust to pay to my wife"


- Problem: property that was being dealt with far exceeded what was necessary to buy an annuity


- Surplus existed after the annuity was paid; sister (T) and next-of-kin dispute over property

I:
- Was the sister as T entitled to the surplus absolutely as a gift with conditions?  Or did the wife hold it on resulting trust for the testator's estate to be distributed under the terms of the testator's will?

J:
- For sister, no resulting trust, so therefore the annuity was given to sister as a gift with conditions

A:
- D: A court will look for evidence of intention on the part of the settlor that forms an impression a transfer was intended to be a gift and not a trust, and there were three pieces of "thin" evidence indicating an absolute gift here:



a) Use of the word "absolutely" in non-technically worded will drafted by layperson suggests gift



b) Description of the T in personal terms as "my sister" without using her surname




- Family affection in will towards sister indicated generosity



c) Inclusion of non-income producing assets in bequest to sister




- Specific bequest to wife on conditions that limited her share in the estate

R:
- The general rule is that a gift to A on trust for provision of a certain interest to B is to be construed as a gift only to fulfill that interest and should not be construed as a gift to A; however, this rule can be pre-empted by evidence of an absolute gift

B) SURPLUS OF A PENSION FUND

- Sometimes pension plans end up with a surplus after all the employees have been paid out

- Schmidt: issue of entitlement to pension plan surplus then depends on whether the plan is a trust fund or not

- Note: pension plan B's can't wind up the trust, as they are regulated by statute and are set up by employers because it is in their interest to do so; therefore, courts are wary to interfere with that
- ANALYSIS: Schmidt: three issues determining who is entitled to the surplus of a pension trust:


a) Determine whether the pension fund is impressed with a trust (ie: trust or K?)
- A pension plan will become a "pension trust" when there is some express or implied declaration of trust and an alienation of trust property to a trustee for the benefit of employees


- In other words, look to the 3 certainties (subject matter, intention, objects)


- If not, analyze the problem in terms of contract law

- Remember: pension trusts are private express trusts for people, not trusts for purposes


b) Entitlement to surplus upon termination of the pension trust fund – analyze intention


- Two possibilities here:




i) Resulting trust back to employer
- Employers are also not entitled to the surplus unless:





a) Terms of the trust make the employer a beneficiary, or




b) Employer explicitly reserved a power to revoke at the time the trust was created







- Schmidt: general amending power ≠ power of revocation
- If the objects of the trust have been satisfied, the surplus may be subject to a resulting trust; however, the objects can never really be said to be fully satisfied so long as the funds which could benefit the employees remain in the pension trust

- Therefore, resulting trusts will generally not arise in a pension trust because it's generally the case that funds could still be used to benefit employees




ii) Employees get surplus based on contribution
- A resulting trust will not arise if the employer demonstrates an intention to part with the money outright at the time of settlement

- If there is a contributory plan, look to intentions of both the employer and employees, as both are settlers of the trust and both are entitled to the reversion benefit
- British Red Cross: If employers and employees both contributed to the fund and are both entitled to the surplus, then they should receive it proportionally, according to contributions

Schmidt v. Air Products Canada Ltd. (1984 SCC)…If pension is trust, no resulting trust if outright part

F:
- Catalytic and Stearns (2 different companies) start pension plans for their employees


- The plans differ in terms of who makes contributions and the amount of benefits conferred

- In 1983, Catalytic and Stearns merge to form Air Products and amalgamate their pension plan into a defined benefit plan

- In 1988, Air Products sells its assets and terminates the pension plan…surplus was almost $10,000

- Air Products claims surplus, but employees claim its theirs and that they should double their money because Air Products improperly took a contribution holiday (ie: stopped paying into the fund)

- The Catalytic plan had a non-reversionary clause that stated "no part of the capital or income shall revert to the company"

I:
- Who is entitled to the surplus, the employer or the beneficiaries?

J:
- Air Products entitled to surplus from the Stearns plan; former Catalytic employees entitled to the surplus from the Catalytic plan

A:
- See notes above for analysis to take in any pension plan problem

- D: pension trusts income tax rules required settlor to renounce any interest in fund

- Here, there was a non-reversionary clause stating “no part of capital or income of fund shall ever revert to [settlor]”

- In such cases, a resulting trust will never be applicable, as this is evidence on the part of an employer of an intention to permanently part with the trust property at time of settlement

- Other reasons for Cory J. not finding that employer was entitled absolutely to Catalytic surplus:

- Objects never satisfied as long as funds available that could benefit beneficiaries

- As long as beneficiaries have children, can't say that the trust is exhausted

- There were specific provisions dealing with surplus on termination

R:
- Non-reversion language in a trust will be evidence of a permanent intention to part with trust property and mean that there is no right to a resulting trust
____________________________________________________________________________________

3) PUBLIC TRUSTS

A) GENERAL

- Public trust: a trust created by a community for public purposes to provide benevolent relief

- These unincorporated associations cannot hold their assets in their collective name; rather, they must hold the assets via T's, who hold the assets for purposes of the association


- Donors (settlers) give money to set up the trust to be managed by people running the fund (T's)

- They have a contract with their members of association that says they will abide with whatever rules are with the membership, with membership dues are given as consideration

- ANALYSIS: 2-step analysis with a public trust problem:


a) Is there an intention to create a trust or a contract?
- D: when courts look at contract v. trust, courts look to intention and analyze if absurdity results

- Doctrine of resulting trust applies where there is no intention of an absolute gift


b) What happens to the surplus?
- When the unincorporated association ceases to function, there is an exhaustion of trust objects and a likely surplus, which can be distributed differently depending on:




i) Trust




a) Distributed proportionally to contributors
- British Red Cross: with surplus upon termination, since it was a public appeal with general charitable intention, surplus is not held on resulting trust for the settlor(s)

- British Red Cross: instead, funds distributed on a proportional basis




b) Resulting trust to S

- Barclay's: money lent for a specific purpose can be impressed with a trust that the money lent is to be used only for the specific purpose and repaid if not so used




ii) Contract




a) Rules on distribution of surplus
- Re West Sussex: If a member has received a stipulated benefit, then that member has no right to contributions based on resulting trust
- Re West Sussex: if there is a dissolution of a contract, surplus should be divided among members in accordance with rules

b) Escheat to the Crown

- Re West Sussex: If contributors never expected money to return to them unless they claimed on the fund for its stated purpose the funds are abandoned and revert to Crown via the bona vacantia doctrine ("the goods of nobody")

- Re Bucks: If all members die, funds escheat to the Crown




b) No rules
- Re Bucks: if no rules, the fund should be divided equally among existing/current  members only (not in proportion to the amount contributed)




iii) Trust and contract (ie: private pension trusts)

- Schmidt: if there is a pension fund impressed with a trust, equity prevails over law and so terms of the trust prevail
British Red Cross Balkan Fund (1914 UK Ch. D)…Surplus held on trust divided up proportionally
F:
- Fund raised was for war relief with multiple settlers…war ended and surplus remained


- Object of the trust had been satisfied once the war ended

I:
- Does the surplus dispurse by way of the cy-pres doctrine for charitable trusts?  Or is a resulting trust created whereby the contributors are entitled to get their money back?
J:
- Resulting trust was created

A:
- Surplus was divided between the settlers proportionally, according to their contribution, and those who wish it returned are entitled to it back

R:
- Where there is a surplus and it is found to be held on resulting trust, it is to be divided on a proportioned basis and not on a "first-in/first-out" priority scheme
Barclay's Bank v. Quistclose Investments Ltd. (1968 HL)…Money lent for specific purposes

A:
- Quistclose lent money to Rolls Razor to pay out dividends, and sent it to the bank Barclays


- They sent a letter to the bank and Rolls saying "In the event of these conditions (ie: only paying the dividend) not being fulfilled, the amount is immediately returnable to us"


- Rolls Razor went into liquidation and the dividend was never paid off; instead, the bank took several hundred pounds to pay the debt

I:
- Was the money being held on trust?

J:
- Yes, for Quistclose

A:
- Primary purpose of the cheque was to pay the dividend; secondary purpose was to pay the lender

- Bank was on notice that the money was being given for a particular purpose through the cover letter and phone calls

- This was sufficient to create a resulting trust, as the primary object of the trust was exhausted

- As Quistclose had an equitable right to enforce this purpose, they got their money back as equity intervened so that the money was spent for that particular purpose

R:
- Money lent for a specific purpose can be impressed with a trust that the money lent is to be used only for the specific purpose and repaid if not so used
____________________________________________________________________________________

B) CONTRIBUTIONS BY CONTRACT

- Many unincorporated associations are "friendly societies" that anticipate disaster and look for protection


- Members contribute to the fund to provide some sort of insurance by way of contract
- Q: what happens if there is a surplus in these contractual relationships between members if the events never occur as stipulated, or if the recipients all die before all the money is exhausted?


a) Escheats to Crown – Re West Sussex

- Contributors never expected money to return to them unless they claimed on the fund for its stated purpose

- Thus, money is parted with outright and can't be a resulting trust, just escheats to the Crown


b) Surviving members – Re Bucks

- When an unincorporated association is wound up, surplus assets go to the surviving members because they never intended to part with the money out and out

- By nature of contractual relationship, money can't go to the estates of dead members

- However, if society becomes moribund (all members dead), surplus escheats to the Crown

- Q: what is the status of the proceeds of anonymous contributions from entertainments, raffles, and sweepstakes?

- A: Re West Sussex: "It appears to me to be impossible to apply the doctrine of resulting trust to the proceeds of entertainments and sweepstakes and such-like money-raising operations for two reasons:


a) First, the relationship is one of contract and not of trust


- The purchaser of a ticket may have the motive of aiding the cause or he may not

- He may purchase a ticket merely because he wishes to attend the particular entertainment or to try for the prize

- But whichever it be, he pays his money as the price of what is offered and what he receives

- Basically, they get what they pay for and never expect any money back



b) Second, there is in such cases no direct contribution to the fund at all
- It is only the profit, if any, which is ultimately received and there may even be none"

Re West Sussex Constabulary Fund (1971 UK Ch. D)…Anonymous contributions escheat to the Crown
F:
- An organization that provided support for donors' families in the event of their death was disbanded while there were still funds remaining

- Constables paid money into a benevolent fund for widows/orphans of dead cops through entertainment and collection boxes


- However, the police force dissolved and constables claimed the surplus


- Condition of fund was that individuals had to be a member of the force


- Widows/orphans of dead officers argued the constables held the money on resulting trust for them

I:
- Is it a trust or a K?  Who gets the surplus?

J:
- Contract, no resulting trust for widows as the money was parted by donors outright


- However, since anonymous donors never intended money back, money escheats to the Crown

A:
- Constables were members of the police association, and the fund created a K between constables

- Also, as funds were donated by sweepstakes, proceeds of entertainment, and collection boxes, the donors could not be identified


- Therefore, there was no resulting trust for the widows/orphans

- Also, the fund doesn't belong to the members since their rules said only 3rd parties could benefit

- There was an attempt to amend rules after transfer, but since they were no longer members of the force, they couldn't claim any more funds

- Since there was no resulting trust, the surplus escheats to the Crown bona vacantia because the members had received all that they had contracted for

- Only remedy would be for damages for frustration of K

R:
- Surplus funds through entertainment and collection boxes raised on a contractual basis rather than on trust will revert back to the Crown by the bona vacantia doctrine when there are no more members left in an association
- The next case disagrees with Re West by holding that association funds can sometimes be held on express trusts for its surviving members…
Re Bucks Constabulary Fund (No. 2) (1979 UK Ch. D)…Surplus divided according to association rules
F:
- Same fact pattern as Re West Sussex, as the Bucks cease to exist as an independent police force but had a fund devoted to widows and orphans of deceased members

I:
- Who gets the surplus?  The officers/contributors or the widows of dead officers?

J:
- To widows/orphans, as there was a trust, not a contract (disagrees with Re West)
A:
- Similar to Re West Sussex where the unincorporated association was wound up

- However, there was an implied term of K that the surplus would be distributed to the members upon dissolution

- Therefore, all members could take the surplus equally (regardless of contribution)


- D: if an organization is wound up:

a) If there are provisions for termination in the original rules, the surplus should be divided among the members (settlors) in accordance with association rules or committee’s instructions

b) If there are no such rules, the fund should be divided equally among existing members in proportion to the amount contributed

- Here, it was held that since winding up society assets were held in trust to the exclusion of the Crown, it was to be divided in equal shares and not in proportion to subscription

- Note: if there are no members or only 1 member, bona vacantia applies and funds go to Crown if the society is not a charity
R:
- With unincorporated associations, it is possible for funds to be held on trust in accordance with rules of the association, which are to be followed when surplus funds are distributed upon termination of the association
____________________________________________________________________________________

III. IMPLIED TRUSTS – TRANSFER TO, OR PURCHASE IN, NAME OF ANOTHER

1) THE GENERAL PRINCIPLES

- Presumption of resulting trust: a legal presumption that arises in situations where the court presumes the transferor/purchaser lacked an intention to give the beneficial interest of the asset to the recipient because there is no consideration
- Intention of transferor is key: presumption is only rebuttable by evidence of a contrary intention


- Look first at whether evidence of a contrary intention is present

- Presumption only if it's not clear whether the recipient was intended to have beneficial ownership

- A presumption of resulting trust shifts the onus of proof to the recipient/legal owner/transferee


- Pecore: legal owner must prove that they also hold the equitable interest on civil standard of BOP

- 2 questions that arise often in any presumption of resulting trust problem:


a) When is the presumption of resulting trust raised?



- Presumption is only raised if:




i) Recipient is a stranger to the transfer or purchase of property, or




ii) Person transfers assets to or purchases assets in the name of a corporation

- Presumption does not apply to testamentary gifts, as we assume that testators intend to give away all of their assets in their will


b) What transfers does the presumption of resulting trust apply to?
- Gratuitous transfers where the presumption of resulting trust arises can occur in two situations:




i) Purchase in the name of another

- ie: A person purchases a stereo system through telephone order in the name of a friend, so that the friend may pick the system up for her


- PORT causes the friend to hold the stereo system in trust for purchaser


ii) Voluntary transfer into the name of another


- ie: A person gratuitously transfers title to her car into the name of her friend

- PORT causes transferee, in order to get title, to prove not only that the transfer was "complete and perfect" but also show explicitly that a gift was intended
- Presumption of resulting trust applies to all apparent gifts unless the relationship between the parties invokes a presumption of advancement (ie: family members)

- Example: "A gives B $5000 and B buys a condo for $10,000. B only had $5000 before receiving the money from A"

- Q: What interests are created in the condo?

- A1: Assuming A and B are strangers, and assuming A gave B money towards the purchase of the condo, A will have a 50% interest in the condo as held by B in a resulting trust in equity

- A2: Assuming A and B have a relationship that presumes a gift in the absence of evidence to the contrary, such as parent-child, there may be a presumption of advancement that the intention was to give a gift…absent any evidence to the contrary, B will hold the entire interest in the condo
2) SUMMARY OF RESULTING TRUSTS IN THE CASE OF TRANSFER/PURCHASE TO ANOTHER

- 6 very helpful points by way of Jenn Lau:


a) Pecore: Where there is a gratuitous transfer, the presumption of resulting trust is alive and well


b) Presumption of advancement is only available for legally married spouses and minor children

c) Creating joint ownership with a right of survivorship for the sole purpose of having assets passed to the survivor on death is an inter vivos gift, not a testamentary gift

d) Presumptions are raised immediately upon evidence of there being a gift, and not after evidence of intention is examined and the intention is still unclear

e) Intention of grantor/settlor/transferor is the most critical issue, so use facts to support the case

f) Pecore overrules Shephard in terms of evidence that can be raised to rebut the PORT

- 4 much less helpful points by way of Prof. Davis:

a) Courts resort to presumptions when there is insufficient evidence to indicate intent

b) Presumptions impose a burden of proof on one of the parties

c) Quantity and quality of evidence can vary depending on the relationships in the transactions

d) Presumptions will change according to society’s understanding of relationships
____________________________________________________________________________________

3) PRESUMPTION OF ADVANCEMENT: SPOUSES, PARENTS, AND MINOR CHILDREN

- Presumption of advancement: if a special relationship exists between parties, then the court will presume that the donor intended to make an absolute gift to the donee even if there was no consideration made for the transfer
- Note the different legal/equitable presumptions:

a) Equity  = presumes a bargain, not a gift

- Gratuitous transfers of property presumed = transfers of legal title subject to beneficial interest of transferor

b) Common law POA = certain relationships with transferor presume a gift, not a bargain
- Gratuitous transfers = a intentionally designed complete gift of property to transferee

- Presumptions can occur in 3 situations:


a) Parents ( Minor Children = presumption of advancement
- Pecore: presumption that transfers made by a parent to a dependent minor child are intended as a gift, whether it be from the father or the mother (Child = person under 19 years of age)
- Pecore: presumption of advancement doesn't apply where there is a transfer from a parent to an adult child; presumption of resulting trust applies instead; however, can raise evidence of a disability to rebut the presumption of resulting trust

- Note: old law held mother ( child created a resulting trust, but new law creates POA

b) Husband ( Wife = presumption of advancement



- Mehta: presumption of advancement applies to transfers by a husband to a wife

- However, POA has been rendered essentially irrelevant by BC matrimonial law which states that upon the breakdown of a marriage all assets are to be regarded as owned as tenants in common in equal shares (therefore no need to decide who owned what)


- However, a wife can still argue that a gift from her husband should fully vest in her

- If not a case of marriage breakdown, and not overruled by legislation, and it's an inter vivos gift, on death of one spouse a presumption of advancement may still be applicable

c) Wife ( Husband = presumption of resulting trust

- Presumption of resulting trust applies to transfers by the wife to the husband (probably based on assumptions about the wife's inability to provide for the husband)

- While other provinces have legislation to overrule this CL assumption, BC does not

- Therefore, husband can't rely on a presumption of advancement in arguing that a gift from his wife should fully vest in him; must prove it through evidence of intent

- Note these 3 principles in regards to legal presumptions:

a) Presumptions are not rules of law
- Presumptions only assign burden of proof in where intent is unclear

- They can be rebutted by sufficient evidence to contrary

b) Burden may vary from with type of relationship to transferor

- Both quality and quantity of evidence required to rebut presumption can vary

- ie: strangers need more evidence to rebut the presumption of resulting trust

c) Presumptions founded on historical social relations in family
- They are capable of development with social change

- ie: right now, presumptions only apply to legally married spousal relationships and don't apply to common-law spouses or siblings (may change in the future)
- ie: mother to child historically created a resulting trust

- ie: child may now benefit from presumption of advancement if not financially independent

- RATIOS for the following cases:


- Standing: intention on the date of the transfer is determinative


- Pecore: however, post-transfer statements may be considered…simply given less weight
Standing v. Bowring (1955 Aust. HC)…Court will never impose a trust where evidence shows no intent 

F:
- Standing paid guaranteed rate of return for holding an account, and the account-holder went to the bank and said "I want to transfer the shares in the joint name of "Standing and Bowring""


- Bank told S that this will give B the right as a joint account-holder to the shares on S' death


- Subsequently, S wanted to transfer the shares back to her, and sought a declaration from the court that B held the shares in a resulting trust for her


- To sum up, S transferred stock belonging to her into the joint names of herself and B without the B's knowledge, and later wished to have them retransferred into her own name

I:
- Did B hold the shares on resulting trust for S?

J:
- No, for B, there was an absolute gift to B and S isn't entitled to have her shares back

A:
- "Trusts are neither created nor implied by law to defeat the intentions of donors or settlers; they are created or implied or are held to result in favour of donors or settlers in order to carry out and give effect to their true intentions, express or implied."

- D: court held that intention was clear at the time of the transfer, and trusts aren't to benefit parties who have made a complete gift

- Here, complete gift was a right of survivorship, which was both legal and equitable title of the shares in the joint account

- D: if settlor intends to create a legal relationship, and settlor has done everything they need to do to gift the property, post-transfer conduct is irrelevant

R:
- Even if there is a presumption of resulting trust where intent is clear by the party making the transfer, there will be no trust created where the intention to make a gift was clear
Pecore v. Pecore (2007 SCC)…Court looks to evidence of transferor's intent to rebut presumption of RT

F:
- Father transferred assets from himself to himself and his daughter jointly with right of survivorship

I:
- Is there a presumption of resulting trust?

J:
- Yes, presumptions arise only if there is a lack of clear evidence of the settlor's intention

A:
- Rothstein J. held that while the TJ erred in applying the presumption of advancement (as child was not a dependent minor), the result would have been an absolute gift anyways as the transferor's intent was very clear that there was a gift and that the joint account would not form part of the estate
- D: despite Rothstein J.'s comments, timing of the evidence post-transfer affects weight

- Statements of the transferor long after the transfer will be given less weight than statements made around the time of the transfer (all statements must, of course, relate to the transfer itself)

R:
- While there is still a presumption of advancement for minor children which can be rebutted on a balance of probabilities with statements/actions of the transferor at any time, the presumption is no longer available for independent adult children
____________________________________________________________________________________

4) REBUTTING THE PRESUMPTIONS: EVIDENTIARY REQUIREMENTS

- Pecore: the burden of proof in a rebuttal is on a civil standard of balance of probabilities

- Presumptions are relatively weak compared to other areas of the law


- Most cases of resulting trust are decided on the basis of evidence of apparent donor's intention

- Presumption of resulting trust may determine issues in the absence of evidence, such as:


a) Mehta: apparent donor and donee are dead

b) Evidence of intention is inadmissible because the transaction was for an illegal purpose, such as a fraudulent conveyance to avoid creditors

- ARGUMENTS that may be used, whereby in-court testimony is key:


a) Rebutting the presumption of resulting trust

- Goal: transferee/donee wants to rebut the presumption of resulting trust by showing that the transferor/donor intended a gift
- The most important point is proving the donor's intention on BOP in favour of a gift
- Evidentiary rules: the following rules apply in determining the donor's intent:
- Pecore: can consider any and all statements and actions of the transferor, before, during, or after transfer

- Pecore: however, such statements are only admissible if relevant to the transferor's intention at the time of the transfer, and statements post-transfer are given less weight

- Shephard: self-serving evidence from time after the transfer is inadmissible unless it was part of the transaction, and evidence of other transactions is inadmisslbe
- Specific circumstantial evidence: these indicate an absolute gift

i) Control and use of funds
- If donor doesn't use funds at all after transfer, indicates absolute gift



ii) Granting power of attorney
- Granting of both POA and joint bank account authority rebuts presumption



ii) Taxes



- Showing who pays taxes can assist rebutting



iv) Statements (or agreements) made when the will is drafted



- Must relate to the particular transaction or else will be inadmissible

- Transferees should also refer to section 19 of the BC Property Law Act:


19(3) Words of Transfer

- "A voluntary transfer need not be expressed to be for the use or benefit of the transferee to prevent a resulting trust"


b) Rebutting the presumption of advancement

- Goal: transferee/donee wants to rebut the presumption of advancement by showing that the transferor/donor didn't intend a gift



- The most important point is proving the donor's absence of intention on BOP to make a gift



- Evidentiary rules: same as above



- Specific circumstantial evidence: these indicate a resulting trust




i) Lack of capacity to make a gift




- Minors don't have capacity to transfer property




ii) Lack of awareness of transaction or lack of knowledge of material facts

- Actions must be performed with complete knowledge

- Child’s conduct after transfer might be admission of no intent to give gift

- Shephard: evidence that children signed documents without knowledge of impact on their rights will have no probative value
Shephard v. Cartwright (1955 HL)…Intent of evidentiary rules are to protect parties against fraud
F:
- Dad purchases shares in the name of his wife and kids and registers them


- Dad signs document, sells his shares and deposits the proceeds in his kid's bank account

- By 1936, the shares prospered, and he got the kids to sign bank receipts they didn't understand so that he could deal with the shares himself

- In 1949, kids claim that the shares were absolute gifts to them, a presumption of advancement should apply, and their bastard dad should give them the proceeds of the shares

I:
- Was there a presumption of advancement?  What evidence can be considered in determining intent?

J:
- No, for kids, shares were a gift and presumption not adequately rebutted by the father's estate

A:
- Burden on transferee can't be rebutted by slight evidence (Pecore: civil standard of BOP)

- Court admits evidence in rebutting presumption of advancement:



a) Transferor's actions prior or contemporaneously with the gratuitous transfer, and

b) Transferor's actions/declarations subsequent to the transaction only if the acts are against the interest of the transferor



- Under Shephard, subsequent declarations would not be part of the transaction

- Court worried about shady after-the-fact statements by transferors who regret bequesting an absolute gift when shares go up in value
- Note: this last point was overruled by Pecore, as courts can distinguish between self-serving after-the-fact statements and evidence after-the-fact that indicate intent of the settlor at the time of the transaction

- Here, dad's estate relied on the subsequent acts of the children

- ie: signing transfer documents for sale, allowing dad to draw on accounts, ect…

- However, the court held that this conduct couldn't be admissible because the kids didn't have knowledge of the material facts and couldn't understand what they were doing

- Father's original intention was to provide for his children's permanent advancement



- While this might of changed later, the Court refused to consider this evidence


- D: intent of evidentiary rules are to protect against fraud

- Therefore, it wasn't admissible for dad to testify that he intended a resulting trust, as this would have been in his (not the kids') interest

- However, it was admissible for the kids to testify that they signed cheques for the father, as this would have been against their interest

- Result of the analysis is that the court found that bastard dad's estate was not able to rebut the presumption of advancement and that dad's estate held proceeds on a resulting trust for the kids

R:
- The acts and declarations of the parties before or at the time of purchase, or immediately after as to constitute part of the transaction, are admissible in evidence either for or against the party who did the act or made the declaration
____________________________________________________________________________________

IV. COMMON INTENTION RESULTING TRUSTS

- Two kinds of resulting trusts:


a) Classic resulting trusts



- Applies when property (including money) has been given



- Focus is on the intention of the transferor/settlor to determine absolute gift v. resulting trust


b) Common intention resulting trust

- Applies where property is in one person's name, but contributions (ie: money, time, effort) are made to property by a second person (ie: a spouse)


- Focus is on the common intention of both parties that the beneficial interest will be shared
- General rule: if both parties have a common intention that they will share property owned by one of them, the court will declare that the property is held in a resulting trust for both parties in accordance with their intention

- Pettkus: the court won't automatically find intent just from sharing; instead, there must be an intention positively proved either explicitly, implied, or by conduct

- Since evidence of a "contribution" sufficient to prove shared intent is usually not found in words, courts often look to actions of the parties evidencing this intention

- On exam: eliminate possibilities of possible relationships based on facts, and note any additional facts that may be needed to confirm or deny the existence of any of these relationships (see Pettkus analysis)
- REMEDIES: Pettkus: in situations with breakdown of a marriage (ie: husband/wife on joint venture), there are 3 possible remedies:


a) Common intention resulting trust
- Pettkus: Laskin J found insufficient intent for resulting trust, as no arrangement for shared economic gain, but Ritchie J in dissent found a common intention resulting trust
- Gissing v. Gissing (HL): issue of resulting trust based on common intent only arises where evidence of intention to share


- Where there is no evidence of intent on behalf of one of the parties, a resulting trust won't arise

- The "common intention" resulting trust has generally been replaced and overshadowed by marital property legislation and the constructive trust developed by our courts

b) Constructive trust by way of unjust enrichment


i) Unjust enrichment
- Equitable concept of benefiting from the action of another without legal justification

- Must be (1) enrichment of one party, (2) corresponding deprivation of other party, (3) lack of juristic reason



ii) Constructive trust
- A trust which a court declares or imposes onto participants in very specific circumstances such as those giving rise to an action for unjust enrichment, and notwithstanding the lack of any willing settlor to declare the trust

- Causation: must be clear link between contribution and asset to award a constructive trust

- Only comes in as a remedy once the court has found there to be unjust enrichment

- Pettkus: Laskin J for majority awarded this as remedy based on expectation and reliance

c) Quantum meruit


- Monetary compensation for time and money spent

- In a contractual setting, remuneration is said to be paid on a quantum meruit basis when, although a valid contract is found to exist in fact and law, there is no clause spelling out in express terms the consideration for the contract; in such circumstances, the courts award reasonable remuneration to the person who has rendered the services

Pettkus v. Becker (1980 SCC)…Common intention resulting trust can't be found in absence of intent

F:
- Pettkus and Becker immigrated to Canada from Central Europe in the 1950s


- She wanted to marry…he wanted to wait, but soon became CL spouses to claim on income tax


- They bought farms for beekeeping business, and both worked:



- Wife paid rent/food/clothes, and husband saved



- The farm was purchased from funds in the husband's account in his name

- She bought some of the materials used to repair, contributed to household expenses, worked in the bee-keeping business, and contributed a portion of the price of the 2nd property

- Husband (P), through "toil and thrift", developed a successful beekeeping business over years

- His common law wife (B) claims of almost 20 years through her "labour and earnings" contributed substantially to the good fortune of this common beekeeping enterprise

- CL husband and wife split in 1974, and the wife started this action seeking a declaration that she was owed a ½ interest in her ex-husband's property (ie: lands + beekeeping business)

I:
- Was there a common intention between the CL husband and wife that they would share the property and therefore there should be a resulting trust for both parties in accordance with their intention?

J:
- Majority provided a remedy based on unjust enrichment; Martland/Beetz JJ. disagreed; Ritchie J. would have provided a remedy based on evidence of common intention and a resulting trust

A:
- TJ found that the wife basically "bribed" the husband into trying to get married



- Payment of living expenses was risk capital with a view to marriage


- No clear evidence that the wife contributed more, and husband's savings arose from having a higher salary and frugality


- Wife's contribution to the honey business was seasonal and marginal, and no trust was contemplated by either in the farm properties

- Majority J by Laskin CJ held that a resulting trust could not be found in the absence of an express or implicit intention to create it, and didn't overrule the findings of fact of the TJ regarding intent

- Here, the CL spouses had no express arrangement for sharing economic gain

- Wife said that "we saved together", but this was her understanding without discussion with P

- Husband said he never regarded her as her proper wife and he was the only one to save money

- Since both were uncommitted to marriage or to a permanent relationship, the majority couldn't ascribe to the husband an intention, express or implied, to share his savings

- While wife said they were to "save together", the truth was that he saved at her expense

- D: bad X wins; good Y's lose

- However, the majority did provide a remedy based on the doctrine of unjust enrichment in conjunction with the constructive trust…requirements:

a) An enrichment
b) A corresponding deprivation
- First two requirements were satisfied, as the husband had the benefit of 19 years unpaid labour from his wife while she received little or nothing in return

c) Absence of any juristic reason for the enrichment
- Here, the wife (in a relationship tantamount to spousal) prejudiced herself in reasonable expectation of receiving an interest in property

- Also, the husband in the relationship freely accepted benefits conferred by the first person in circumstances he knew or ought to have known of that expectation

- Therefore, it would be unjust to allow the recipient of the benefit (ie: husband) to retain it

- Causation Q: was her contribution sufficiently substantial and direct as to entitle her to a portion of the profits realized? (yes)

- In dissent, Ritchie J. held that there was sufficient evidence of common intention and therefore there was resulting trust

- When there is a conjugal relationship between the parties, the presumption of a resulting trust arises for the benefit of the donor whenever there is evidence of a contribution of money or money's worth having been made by one spouse towards the acquisition of property by the other, and this presumption persists until the relationship is dissolved unless it was rebutted by "evidence showing some other intention"

- Ritchie J. used a rebuttable presumption of intention, which created a resulting trust in proportion to the wife's contribution

- Ritchie J. follows TJ's holdings that the wife intended, in making the contributions, to benefit her husband, and that those contributions were acquiesced in and freely accepted by him to be applied for and towards the maintenance and operation of a joint household

- There was, accordingly, support for the existence of a common intention giving rise to a presumption of a resulting trust

- More facts recognized by the CA -- that the parties had lived together as husband and wife, although unmarried, for twenty years, during which time the wife made possible the husband's acquisition of the first property by exclusively supporting the household and by working with the appellant to build up the beekeeping business -- constituted evidence that the properties and the beekeeping operation were subject to a resulting trust in favour of the wife

R:
- Where there is clear evidence of bad intention on the part of one party (ie: they are willing to take but not willing to share), there will be no common intention necessary to create a resulting trust
____________________________________________________________________________________

CHAPTER FOUR – THE BENEFICIARY

I. THE NATURE OF THE BENEFICIARY'S INTEREST

1) THE GENERAL PRINCIPLE

A) INTRODUCTION

- General principle: There is no such legal entity as "a trust"; instead, a trust is a fiduciary relationship between a legal and beneficial owner that is recognized by Equity 

- Schalit: therefore, B's have are in personam rights against T for proper administration of the trust

- Baker: however, some courts have also concluded that B's have an in rem rights against those possessing trust property or its traceable fruits in breach of trust

- Example: two primary rights B has are:

a) Proprietary right to trace trust property which has been misapplied by T, but retained in its original/converted form
- Example: if T breaches trust by disposing property to a non-bona fide purchaser for value, B may have a right to trace the property out of the hands of T into the hands of the current owner


- B may then claim a constructive trust against the individual who now owns the property

- However, this right to recapture the property, which goes beyond an in personam right, is not a true in rem right because it does not extend against a true BFPV without notice


b) Right to terminate the trust and call upon T to convey the trust property
- See section on the rule in Saunders v. Vautier

- 2 preconditions: B reaches the age of majority and becomes solely entitled to the trust property

- Distinguishing between a personal and proprietary right can have important implications:


a) Location of the right for purposes of applicable income tax law


b) Tax statutes will usually apply to property rights but not personal rights


c) Affects B's standing to seek certain remedies


d) Affects B's ability to assign the right or devise it by will

- Note: it is very difficult to reconcile the decisions of Schalit and Baker

- Schalit: a beneficiary never has a proprietary interest in trust property


- Baker: there may be a proprietary aspect to the beneficiary's interest in certain circumstances

____________________________________________________________________________________

B) PERSONAL ASPECT OF A BENEFICIARY'S RIGHT

- Schalit: since management and control of trust property is vested in T, B only has a personal right against T to:

a) Ensure that T is properly administering the estate, or

b) Determine whether B has direct access to the property

- Schalit: therefore, B generally only has a right to accounting by T and a right to bring an action in personam against T for breach of the trust…available equitable remedies include:


a) Order of specific performance


b) Injunction


c) Order to remove T and have them replaced


d) May be able to get order to allow to sue on behalf of T

e) Right to proper administration of the trust in accordance with the general rules of trust law and the terms of the trust

f) B has right to accounting of profits

Schalit v. Nadler (1933 KB)…Dealing with trust property is an in rem matter afforded to the trustee

F:
- Nadler (T) was a lessee and created a sublease to Schalit

- After 2 years as lessee, N then decided to form a company and make a personal declaration of trust making himself T of the property and the company as the beneficiary, probably for tax purposes

- This gave N legal title with his corporation holding equitable title

- Unfortunately, Schalit didn't pay rent, and the company hired a bailiff to enter Schalit's suite and collect goods (think creditor's remedies)…however, bailiff wasn't acting for N as legal owner

- Schalit then brought an action against the company for illegal entry

- Schalit argued this was an illegal restraint of the property, arguing that Nadler was simply a bare T who had no duties to perform; simply held money for B

I:
- Could Nadler's company, as B, have the right to seize P's goods?

J:
- No, B not entitled to rents and profits directly


- Instead, B only entitled to accounting from T for profits received, less costs of administration

A:
- Only the legal owner has a direct proprietary interest in trust property



- Under CL, the landlord as tenant could use a baliff to enter tenant's premises and seize goods

- The company (B) had an equitable interest in the trust property and could require T to account for profits, but they have no claim over the trust property or its fruits

- This means that B does not have a proprietary interest in the trust property so he can't call upon T to give him gross rent income directly


- Policy: can't have people making possible conflicting transactions over property

- By creating a trust, S made a conscious decision that the property was to be managed by T as S could have made an outright gift to the donee


- Therefore, B only entitled to the net rent income (not gross rent income)



- T may have other obligations in addition to paying B rent income (ie: property taxes)



- If B took all rental income, T would have no income to fulfill other obligations



- T has rights in rem (against a thing); B only has rights in personam (against a person)

R:
- A beneficiary has no right to deal with the trust property itself; they only have an in personam right to bring an action against the trustee for breach of trust

____________________________________________________________________________________

C) PROPRIETARY ASPECT OF BENEFICIARY'S RIGHT

- While B can only bring actions against T for breach of trust, sometimes the proprietary aspect of B's equitable interest in trust property may predominate over the personal aspect

- Note: proprietary rights of beneficiaries don't apply against others if they are bona fide purchasers for value without notice of the trust

- ie: T can sell trust property to anybody if they have the discretion to do so…T retains purchase price in the funds themselves, and B may have a right against those funds, but no longer against property

- However, B's may bring an action on behalf of the trust against third parties who acquired trust property from breaching trustees with notice of the trust

- Therefore, the property interest is not a regular property interest; it's simply a right to direct third parties who have possession of trust property to deal with the property in B's best interest

- Court orders can back up claims to act in B's best interests, but will be less powerful when the B does not hold equitable title absolutely

- ie: trust gives a life interest to a spouse with a remainder to his/her children

- There are two main in rem rights that B has:

a) Proprietary right to trace trust property which has been misapplied by T, but retained in its original/converted form


- This right also exists against any third party BFPV who took with notice of the trust


- However, not a true in rem right because tracing right doesn't extend to BFPV without notice


b) Right to terminate the trust and call upon T to convey trust property immediately

- Since B's are entitled to trust property, they can call for it under the rule in Saunders v. Vautier as long as B reaches the age of majority and becomes solely entitled to the trust property
- Baker: given that aspects of the B's interest may be proprietary, B's interest may also be taxable


- This depends on the language of the tax legislation

Baker v. Archer-Shee (1927 HL)…Money held in trust in bank account taxable for income tax purposes

F:
- Wife was a beneficiary of several trusts in the USA, but no money from trusts ever went to the UK

- She lived in the UK, and her husband was assessed under the British Income Tax Act for income paid to his wife's use from the trust since their marriage

- UK Income Tax Act said that "possessions outside the UK" consisting of "stocks, shares, or rents" were taxable in the UK, regardless of whether dividends were forwarded to the UK or not

- Wife conceded that she had "stocks, shares, or rents" in the New York bank trust accounts

- However, wife argued that she only had equitable rights to the income as B and couldn't be taxed

- In other words, she wasn't legal owner; only had a right to net income and right to enforce the trust

I:
- Is the nature of Lady Archer-Shee's interest in "stocks, shares, or rents" taxable?

J:
- Yes, for the tax man

- Majority: she owned the shares and so they were taxable

- Dissent: income was from a source other than shares

A:
- In all, the majority decision holds that the wife's right under the will is "property" for income tax purposes as she has a right to the stock dividends themselves, subject to T's deductions for costs and expenses of administering the trust

- There are 3 judgments:



a) Lord Wrenbury – equitable right of possession in entire dividend (differs with Shalit)




- Agrees with Lord Atkinson that Frances must pay tax, but applies a different analysis

- Using property law principles, he says that Lady Archer-Shee holds a beneficial interest in the trust property, and since she has an equitable right of possession in the entire dividend, not just a right to the balance, she also holds taxable profits from the stocks

- This right doesn't change its character simply because T has first charge on right from dividends, as T can deduct administrative costs

- ie: if you deposit shares in a bank, depositer still retains equity of redemption, whereby they can pay off the shares and get the shares back



b) Lord Atkinson – character of stock/nature of income does not change

- Income is income; character of stocks doesn't change simply because it's cashed by T's, deposited into a trust account, or T's deduct admin expenses…still dividends from shares

- Right of a B is to the entire trust subject to usual admin deductions T's can make

- However, if Lady Archer-Shee father's will was fully administered, she would then have the right to the entire income of the trust



c) Viscount Sumner – dissent – only right to enforce the trust (consistent with Shalit)




- B has a right to enforce the trust; not the same as a right to dividends from shares

- T's aren't an agent of B, as T is full legal owner (ie: B not liable for T's acts, B's can't direct change in invenstments, ect…)

- B's only rights are enforcement of the trust by compelling T to perform

- B has no rights over income if it leaves the payor's hands as dividends

- Simply because this is under a tax statute doesn't mean T-B relationship should change

- B's rights are a form of property that includes the right to receive net income of trust estate but isn't equal to owning the shares held in trust

- D: if money stayed in T's account, no issue; however, once money passed into B's bank account in NY, tax authorities had to examine it for the purpose of taxation

R:
- In some cases, in particular for income tax cases, a beneficiary's rights in trust property may become more than simply an in personam right

- Q: does B have an equitable right of possession in income from property other than shares?


- Unclear…right to receive net income of the trust estate is probably distinguishable

- However, if issue doesn't include control/admin of trust, but involves application of a statute (ie: tax), courts may ignore this and attach liability to B where property/income has left the hands of a T

____________________________________________________________________________________

2) POSSESSION OF TRUST PROPERTY

- Re Bagot: the court has the inherent jurisdiction to allow B to take possession of an asset, which usually comes with a requirement to preserve the asset

- B then acts as a delegate/agent of T, but can be removed at any time if they not acting in the best interest of all B's

- If one B fails to live up to terms (ie: B with a life interest in the property), then B's with a remainder interest may bring an action to take possession of the property


- T still has a duty to maintain trust property, so B has no right/responsibility to maintain the property

- Note: common to set out in the trust instrument specific terms for B to take possession of trust property

Re Bagot's Settlement (1894 UK Ch. D.)…Courts retain inherent discretion to give possession to B's

F:
- P was the B of farm property in trust for life, with remainder to her kids


- The farm was up for sale but the power to postpone the sale had been exercised by T's


- P thought she should manage property instead of T's because T's didn't know squat about farming

I:
- Can a life tenant claim possession of trust property?

J:
- In this case, yes, but only by the inherent discretion of the court

- However, the Court is careful to note that B's have no right to claim possession

A:
- P was allowed to manage the farm, but this was a matter of judicial discretion

- B didn't get legal title, possession is not permanent, and T retains right to deal with the trust property as stipulated in the trust document

- She was allowed to act as a delegate or agent of the T's, but could be removed at any time if acting contrary to the best interests of all the B's


- Reason for exercising discretion here: B was entitled to income from the property and imminent sale



- She should be entitled to minimize the expenses that eat into her profit



- As she's far more capable of profitably running the farm than the T's, possession was granted

R:
- While B can apply to the court to exercise its discretion to give B possession of trust property, they have no right to it and any order for possession is subject to the power of T to restore possession to T 
3) CONTROL OF TRUSTEES

- On a daily basis, T's must exercise their fiduciary duties and discharge certain discretion in their administration of trust property


- If a power to appoint is granted to T in the trust document, it must be exercised by T


- Courts will not interfere in the exercise of T's power and B's can't exercise the power

- Re Brockbank: therefore, unless a T is in breach of his/her fiduciary duty, a B cannot control a T's actions by requiring them to resign or to appoint a new T

- Instead, B can only call upon a T to account for his/her actions, act according to the trust, or possibly terminate the trust under the rule in Saunders v. Vautier

- Exception: in Butt, if T becomes a director of a company in which T has shares, B's as "shareholders" can direct T's to vote to change company articles

- However, this doesn't include the ability to make demands on T as a director, such as being allowed to see company documents
Re Brockbank (1948 UK Ch. D)…Beneficiaries can't interfere with T's legitimate exercise of powers

F:
- Testator left the residue of his estate in trust to his widow for life, remainder to his children


- T's had the power to appoint a professional T, and one T wanted to retire

- Testator's wife and kids wanted to appoint Lloyd's Bank as new sole replacement trustee

- However, the surviving T refused to consent

I:
- Can the B's interefere with the legal power of appointment of T's?

J:
- No, court refused to allow Lloyds Bank to be appointed as the new T

A:
- B's argued that if the rule in Saunders v. Vautier allowed them to wind up the trust, they should also be allowed to choose who the next T will be

- However, the Court rejected that argument, holding that B's must choose between:



a) Accepting the trust as is with the discretionary power of appointment, or



b) Extinguishing the trust as per Saunders
R:
- Beneficial property interests do not include control over who may be a trustee of trust property, and courts will not interfere with discretionary matters of a trust unless there are allegations of wrongdoing or a failure to carry out the trust
Butt v. Kelson (1952 UKCA)…B's can be treated like registered shareholders in a company to compel T's

F:
- T's held majority shares of a private company and appointed themselves as directors

- B's were unhappy with the way the company was being run and demanded to see all the documents in possession of the directors to see if there was any breach of trust

- Of course, the directors argued they could only show B's what all shareholders were entitled to see because they had duties to minority shareholders

I:
- Do the directors hold their powers as directors on trust for the B's?  Can B's require T's appointed as directors of a corporation to disclose info about the corporation they received as directors?

J:
- No, for directors

A:
- B's can't control T's who are directors, so they can't view the documents

- If the opposite was true, B's who weren't even registered shareholders could get info not available to actual shareholders

- This could be prejudicial to the interests of the company or other shareholders/beneficiaries


- However, B's are entitled to be treated just like registered shareholders of shares held by T



- Gives rights to compel T's vote, alter articles, or apply for court order to alter articles

- Note: degree of control over company by trust affects what claims B can make for info:



a) 50% + 1 = right to elect directors

b) 75% = right to alter articles (like we learned in corporations law)

- Note: where T owns controlling shares in the company, B's can compel T to use the voting rights in the B's best interest

- Therefore, B's can be treated as though they were registered shareholders and can compel T's to vote their shares the way the B's want

- If directors/T's have sufficient votes, B's can compel T's to alter the articles to allow shareholders access to info, or where sufficient votes for alteration, a court order can cut short alteration to articles as long as:


a) Notice to other B's


b) Notice to other shareholders


c) Good reason for request

R:
- If there is a dispute that the trustees are not voting shares in the beneficiaries best interest, the beneficiaries have a right to go to court and compel the trustees to act in their best interests (as long as the court agrees)

- Note: Butt v. Kelson seems to get kicked around in texts a lot and is probably restricted in its application to director-as-trustee with controlling share interest fact patterns


- ie: if S wanted B's to direct the affairs of the trust, S would've just given them an absolute gift

____________________________________________________________________________________

II. ALIENATION OF THE BENEFICIAL INTEREST

1) INTRODUCTION

- Alienation/assignment: transfer to a stranger of a beneficial interest in one's equitable rights arising under a trust

- A beneficiary may wish to alienate (or give away) his/her beneficial interest

- Q's: Can B do this?  Can S inhibit B from doing so?  What is required for any valid transfer?  What distinguishes a transfer from a temporary or revocable permission to use?

- Example: If B is to receive a fixed monthly payment in trust for 20 years, they may:

a) Wish to give or sell that interest to a 3rd party during their lifetime

b) If they die after 10 years, they may assign remaining interest (ie: remaining 10 years) in their will

- Transfers may be made more than once (see any Madoff-like pyramid scheme), which raises issues regarding the possibility for multiple claimants to an interest


- Q: which claim gets priority?  What role does timing and/or notice play in priority claims?

____________________________________________________________________________________

2) DIFFERENCES BETWEEN LAW AND EQUITY
- When equity and CL were separate before 1875, common law courts did not recognize assignment of choses in action enforceable by legal action from one person to another

- Note: exception for the Crown, bills of exchange, and promissory notes

- "Chose in action" = proprietary right in personam such as a debt owed by another person, a share in a joint-stock company, or a claim for damages in tort
- Rationale: for this pre-fusion prohibition on alienation/assignment:

a) Relationship of contract personal
- Can’t force other party to accept relationship by assignment


b) Concern with maintenance of legal actions



- Y would pay X for a legal right against the other party

- At first, equity would often come to the rescue and assist the assignee by ordering the assignor (person who originally had the chose in action) to participate in the CL suit


- However, could only get monetary damages as a remedy since this was still a CL action


- ie: order assignor to make themselves a party to the suit in the CL courts for damages

- Over time, if a party had an assignment of an equitable interest enforceable in the Courts of Equity, equity would allow the party could sue in their own name and not need the name of the assignor


- However, equity only gave specific performance as a remedy (ie: order to T to perform the trust)

- Also, to avoid danger of inconsistent decisions, equity didn't allow assignees with partial interests make claims against T in their own name…had to have an absolute assignment

- After the fusion of law and equity in the 1870s in the UK (and later in Canada), a statutory creation modified all post-1875 and applies to all post-1875 actions


- See section 36 of the BC Law and Equity Act below
____________________________________________________________________________________

3) METHODS AND FORMALITIES

- Di Guilo: assignment may occur, through both an inter vivos or testamentary transfer, either:


a) Voluntarily, or


b) By operation of law

- Timpson's: there are 4 methods that a B can assign an equitable interest in trust property:


a) Direct assignment from beneficiary to a third party (equitable or statutory)


- Look for intention for transfer of interest without keeping control over interest

b) Instructions to T to hold property in trust for a 3rd party



- Must be communication to T instructing them of their new obligations


c) Transfer by contract to a 3rd party for valuable consideration


- Look for both valuable communication and communication to/by 3rd parties


d) Personal declaration of trust whereby B declares they hold on trust for 3rd party


- Again, look to B's intention to declare

- ANALYSIS: 2-part process to answering alienation of beneficial interest questions:


a) Is the assignor transferring a legal or an equitable chose in action?


- 2 kinds of choses in action:

i) Legal – ie: K rights, debts, company shares, COAs founded on tort or breach of K

ii) Equitable – ie: equitable interests in property


b) Is the assignor transferring their entire or partial interest?



- 2 kinds of interests assigned:




i) Entire interest – both legal and equitable assignments are available




ii) Partial interest – can't assign a partial interest by way of legal assignment 


c) Is alienation by way of a legal or equitable assignment?


- 2 kinds of assignments:

i) Legal assignment – abide by s.36 of the Law & Equity Act, whereby assignment must be in writing, signed by assignor, notice is given to T, and there is assignment of entire interest

ii) Equitable assignment – less common, no formality requirements but must prove intention of B to transfer their entire or partial interest to the assignee


d) Can the assignee sue T directly?  Or do they have to join the assignor in an action?



- 2 kinds of assignments:

i) Legal assignment - can only assign absolute interest, can sue in own name for both legal and equitable choses in action if s.36 of the Law & Equity Act is complied with

ii) Equitable assignment – the only time an assignee can sue in their own name is an equitable assignment of the assignor's entire interest in an equitable chose in action

- Chart for assignments of entire interest:

	
	Legal chose in action
	Equitable chose in action

	Legal Assignment by s.36 of the Law & Equity Act (signed by assignor and notice given to T)
	Can sue in assignee's own name if entire interest assigned in proper way
	With s.36, can sue in assignee's own name irrespective of type of chose of action suing under

	Equitable assignment (ie: partial interest in chose of action)
	Both assignor and assignee must sue, as legal title remains with assignor who becomes T of chose
	Can sue in assignee's own name, as assignor no longer holds any interest


- Chart for assignments of partial interest:

	
	Legal chose in action
	Equitable chose in action

	Legal assignment by s.36 of the Law & Equity Act (signed by assignor and notice given to T)
	Not possible…first requirement is assignment of an "absolute interest"
	Not possible…first requirement is assignment of an "absolute interest"

	Equitable assignment (ie: partial interest in chose of action)
	Both assignor and assignee must sue, as assignor retains a partial interest in the chose
	Both assignor and assignee must sue, as assignor retains a partial interest in the chose


____________________________________________________________________________________

4) EQUITABLE ASSIGNMENT

- Equitable assignment: assignment of trust property under the laws of Equity by a B to a third party directly, whereby no particular form of words is necessary as long as intent is clear that the assignee is to have the benefit of interest assigned


- D: these are much less common that legal assignments nowadays due to uncertainty about intent
- Di Guilo: equitable assignments cover both:


a) Legal chose in action 
- ie: contractual rights

- Legal assignees can sue in their own name if the assignment is for the entire interest of the legal chose in action

b) Equitable chose in action
- ie: any equitable interest in property

- Equitable assignees need to add an assignor if the assignment is not an absolute interest in the equitable chose in action

- Several helpful summary points on assignment requirements:


a) May be by oral communication or in writing


b) Assignment results in vesting the interest from the assignor to the assignee

c) In order for the assignee to have an exclusive personal right to bring an action against a T (as opposed to simply joining with the assignor), the assignment/alienation must be absolute

d) Once T receives notice of the assignment, then T assumes trustee duties for the new 3rd party in place of the old B

e) Advanced notice is not required (although it's always good practice to give it)

- Nemo dat: assignee can't end up with a greater interest than the assignor had

- Therefore, if the assignor does not live up to the terms of the trust and is cut off by T, then the assignee has no claim against the T

- 3rd party assignees should confirm with T's that there are no problems before taking the interest

Timpson's Executors v. Yerbury (1936 UK KB)…Must be intent to transfer or clear instructions to T

F:
- Mrs. Timpson was a B under a New York trust holding a life interest which gave her a right to resort to the UK Court of Equity in order to compel T's to discharge their duties


- Mrs. Timpson from time to time wrote letters to T's requesting them to pay sums to her children


- Net income from the trust was sent back to the UK or paid to/on behalf of children


- When Mrs. Timpson died, a dispute arose about whether her estate or the T's were liable for income tax in respect of the sums paid to her children

I:
- Did Mrs. Timpson alienate her beneficial interest to her children?  Was the income taxable in her children's possession or her possession?

J:
- Interest remained in Mrs. Timpson's possession, letters of request didn't alienate her interest

A:
- Romer J. holds that the equitable interest in property in the hands of B can be disposed to a third party in 4 ways, and none of those methods were successfully invoked here:



a) Direct assignment from beneficiary

- Here, letters didn't assign the interest to her children directly; just revocable mandates

b) Instruct trustees to hold property in trust for a 3rd party
- Court held that she didn't properly direct T's to hold net income in trust for her children



- A debtor (trustee) must understand their obligation has been transferred to an assignee




- Here, T's had no clear understanding of their obligation, so not enough to instruct T



c) Transfer by contract for valuable consideration


- No valuable consideration given by children and letters were never communicated to them



d) Beneficiary declares they hold property on trust for a 3rd party



- No intention communicated to 3rd party or T's to part with the beneficial interest directly

- In conclusion, the letters were no more than revocable mandates to pay given to T's that conferred no rights whatsoever upon their children


- Therefore, mandates to T to pay funds to children were revocable at all times, as Mrs. Timpson kept control of the beneficial interest in the trust at all times

R:
- Any one of the four methods described above will be effective in transferring the beneficial interest to the assignor, but the assignee must show a clear intent to transfer the interest without keeping any control over the interest
____________________________________________________________________________________

5) STATUTORY ASSIGNMENT
- Statutory assignments: through s.36 of the BC Law & Equity Act, the statute creates a new kind of assignment that gives the assignee a right to bring an action without joining the assignor when the assignor alienates their entire beneficial interest to the assignee

- D: these don't repeal/replace equitable assignments, but in practice they kind of do
- See section 36 of the BC Law & Equity Act, as it creates a legal assignment that applies to all post-1875:


36(1) Assignment of debts and choses in action

- "An absolute assignment, in writing signed by the assignor, not purporting to be by way of charge only, of a debt or other legal chose in action, of which express notice in writing has been given to the debtor, trustee or other person from whom the assignor would have been entitled to receive or claim the debt or chose in action, is and is deemed to have been effectual in law, subject to all equities that would have been entitled to priority over the right of the assignee if this Act had not been enacted, to pass and transfer the legal right to the debt or chose in action from the date of the notice, and all legal and other remedies for the debt or chose in action, and the power to give a good discharge for the debt or chose in action, without the concurrence of the assignor"

- TEST: To comply with s.36, there are 3 requirements, with the result being that the assignee may sue T without joining the assignor:


a) Assignment must be absolute (no conditions) and for the whole interest of the assignor
- "Absolute assignment" of which the "Assignor would have been entitled to receive or claim the debt or chose in action"
- T has option of either paying debt into court or allowing assignees to fight in court


b) Assignment must be "in writing and signed by the assignor"
- If all other conditions are fulfilled, but transfer is by way of verbal agreement, it can't be a statutory assignment (fall back to common law rules)

c) "Express notice in writing" must be given to the debtor, trustee, or other person
- Effective for both legal choses in actions (ie: contracts) and equitable choses in actions (ie: beneficial interests)

- Note: if these 3 requirements are not met, there may still be a valid equitable assignment if the court finds there was the necessary intent to alienate the entire/partial beneficial interest

- Q: Rob's uncle is T of Rob's grandfather's will in which Rob is to get $50,000 in 5 years.  Rob agrees in writing to assign his rights to receive the $50,000 to you in return for $20,000 cash.  You agree not to tell Rob's uncle.  5 years passes.  Who must sue the uncle in order to collect the $50,000?


- A: Yourself, as it's an absolute assignment without notice to T (so s.36 was not complied with)


- Note: doesn't matter if it's an assignment of a legal or equitable interest, as courts have fused

- Q: Rob's uncle is T of Rob's grandfather's will in which Rob is to get $50,000 in 5 years.  Rob agrees in writing to assign his rights to receive $20,000 to you in return for $10,000 cash.  Rob's uncle is given a copy of the agreement.  5 years passes.  Who must sue the uncle in order to collect the $50,000?


- A: Rob and yourself, as it's a partial assignment with notice to T

- Q: Rob's uncle has a contract with Rob.  Rob is to get $50,000 in 5 years if he does not smoke during that time.  Rob agrees in writing to assign his rights to receive the $50,000 to you in return for $20,000 cash.  Rob's uncle is not notified of your agreement.  5 years passes.  Who must sue the uncle in order to collect the $50,000?

- A: Rob and yourself, as it's a complete assignment but no notice to the debtor (so s.36 not complied with), but since it’s a contractual right (ie: a legal chose in action) transferred by equitable assignment, Rob retains legal title of the right

____________________________________________________________________________________

6) PRIORITIES BETWEEN ASSIGNEES

- In general, beneficial interests can be "sold" numerous times to different "buyers", but there is no legislation setting out priority for multiple claims to priority

- Q: what happens when there are competing interests between assignees of B's rights because B decided to assign their interest to multiple parties:
- A: At CL, the general rule is that first in time that gives notice to one T gets priority

- However, if those first in time fail to give notice to T, then those B's yield priority to subsequent claimants/assignees that notify T's of their claim to trust property

- Function of notice: saves T from unintentional breach of trust situations by having notice of who new assignees are and paying/transferring property to previous B who no longer has interest

- Wasdale: if there are multiple T's, then notice must be given to at least one existing T at the time of assignment in order to establish priorities

- If new T's come along after the assignment, B (or the assignee) still maintains their priority despite not giving notice to these new T's

- T's should communicate to subsequent T's the substance of their assignment

- However, failure to give the original notice will kill priority if there are subsequent assignments

- Q: Assignee #1 gives notice to original T's.  Original T dies and new T's appointed.  Assignee doesn't give new T's notice of assignment.  B subsequently assigns same beneficial interest to Assignee #2.  2nd assignee gives notice to new Ts.  B comes into possession of beneficial interest.  Which claim has priority?

- A: Assignee #1 for three reasons:

i) Giving notice is the requirement to maintain priority, even if it's to one of two existing T's, it's sufficient, as assignee #1 doesn't have burden of monitoring health of T's

ii) T has duty to notify new T's that there is an assignment of the beneficial interest, and any breach of trust here shouldn't fall be blamed on the assignee

iii) Inconvenient to have a "first to claim" system every time a T dies

7) RESTRAINTS ON ALIENATION

- Example: S wants to create a trust for kids, but doesn't want their kids' spouses to get any money


- Q: Can S prevent their kids from alienating or assigning their interests to their spouses?


- A: Not unless they place restrictions on alienation by B's

- Therefore the general rule is that beneficial interests are freely alienable unless the donor has placed restrictions on alienation
- ie: trust with income for life with condition that right to income cannot be alienated, as the condition “repugnant” to the gift, the condition is void, and the gift vests absolutely

- However, the courts make a distinction between:


a) Condition on an absolute gift = void


b) Determinable interest on the subject matter of the trust = valid
- One way S can restrain B's alienation of their interest is to set up a spendthrift or protective trust


- These trusts set up a determinable interest of limited duration

- Normally set up whereby if B acts in certain ways or certain things happen to B, the interest transfers from receiving income absolutely to receiving income at T's discretion

- This spendthrift or protective trust set up by S will defeat B's creditors who may try to get access to beneficial interest as an asset of the bankrupt's estate
- ANALYSIS: there are 4 ways S can prevent assignability, but only 2 will be seen as valid by the courts:


a) Straight prohibitions are void for repugnancy



- S can't make straight prohibitions preventing alienation because it's repugnant to absolute gift



- ie: "I give my house to B, but B is not allowed to alienate it" = void


b) Conditional prohibitions are void for repugnancy

- S can't make an absolute interest subject to a divesting clause (ie: a "but if" clause) because it's repugnant to the nature of the beneficial interest granted to B



- ie: "I give my house to B, but if B goes bankrupt, then to C" = void



- D: this is called an absolute gift with bankruptcy defeasance


c) Determinable interests of limited duration are valid


- Non-absolute determinable interests are valid (ie: "until voluntary or involuntary" clauses)


- Here, gift is not absolute; instead, it is limited by its determination

- Best way is for S to set up spendthrift or protective trust

- ie: trust fund set up whereby T is to pay income to B for life or until B goes bankrupt, with remainder over to T on trust to use on things that will maintain B while bankrupt = valid condition as it's considered a determinable interest

d) Discretionary trusts are valid



- S may give T the power to distribute as they see fit

- Therefore, if T has the discretion to stop paying B if B tries to assign their rights, this can be a way to restrain alienation by B

- Since B doesn't know how much or if he/she will get anything, it's practically unassignable

- D: summary of permitted/non-permitted settlor imposed conditions on enjoyment:


a) Not Permitted



- Directions as to use by the beneficiary



- No illegal or contrary to public policy conditions



- Absolute gift with bankruptcy defeasance


b) Permitted



- Which beneficiaries may enjoy



- Alienation as a determinable interest (spendthrift or protective trust)



- When a beneficiary may use (ie: age of B when they become absolutely vested in property)



- What kind of enjoyment (ie: income and capital split)

- Policy: as long as conditions aren’t illegal, unenforceable, or repugnant to the concept of an absolute gift, S should be allowed to make conditions on enjoyment on trust property because it's their money

____________________________________________________________________________________

III. TERMINATION OF A TRUST

1) GENERAL

- S will often try to ensure trust property will be wisely managed and will postpone enjoyment of the gift


- Q: can this wish be countered by B's who wish to enjoy the gift immediately?  (yes)

- There are 3 ways to end a trust:


a) Revocation – S ends the trust via an express power of revocation


b) Natural termination – trust naturally terminates when all trust property is distributed

c) Termination – B who is vested with the entire beneficial interest and is also of full age and capacity ends the trust following the rule in Saunders v. Vautier
- D: beneficiaries can obtain immediate enjoyment or vary trust terms under:

a) Saunders v. Vauthier – terminate trust
- All adult and capacitated B's consent

b) Trusts and Settlement Variation Act – vary trust terms or terminate trust
- Court can supply consent for those B's incapable of consent

- RULE: therefore, a trust can be terminated at the request of beneficiaries and become entitled to immediate distribution of trust property according to the rule in Saunders v. Vautier if:


a) Beneficiary is sui juris


- In other words, they must be capacitated (age of majority = 19)


b) Whole of the interest vested


- Issues arises when T has discretion:




i) Power of appointment held by T




- T has right to decide whether to exercise the power but need not perform





- B's have a contingent interest and can't use the rule



ii) Discretionary trust





- T has right to decide how to exercise the power but must perform it





- B's have an absolute interest and can invoke the rule, but multiple B's must all agree




iii) Discretionary trust with gift over





- Single B can't apply, but all B's can apply if they are all adult and all agree

c) Consent of beneficiaries



- 2 situations:




i) Single B – As long as B has a fully vested interest, they may apply




ii) Multiple B's – only applies if all are adults, all consent, and all apply at the same time

- Rationale: Trusts exist for the benefit of B's, trust property "belongs" to them, and sui juris people know better than S what is best for them
- Schmidt: the power to amend does not include the power to revoke

- Re Brockbank: remember, B's can never control T's, so if B's are unhappy, their only choices are to terminate the trust under this rule or stop interfering in administration of the trust
Saunders v. Vautier (1841 HL)...B can end trust if absolutely vested interest and of full age/capacity

F:
- Testator unexpectedly died after leaving 2500 pounds of stock in trust for great-nephew Vautier


- Vautier (B) was to take the income from the stocks when he turned 25


- First, court was asked to give an order for maintenance of infant from trust property…granted

- Next, when V turned 21 (age of majority), he applied to court to have all the stock plus accrued interest and dividends paid to him

- Residuary legatees argued V's interest was contingent on V turning 25 and S wouldn't intend this

I:
- Could the beneficiary force the trustee to turn over the trust property?

J:
- Yes, for Vautier

A:
- The Court dismissed the preliminary argument that the interest was contingent on V reaching 25

- Instead, the Court found that an equitable interest was created under a testamentary trust and this interest vested in B upon the unexpected death of the testator

- D: if the gift is not to be given until a certain point after the death, then all that is postponed is the actual enjoyment of the gift

- Here, the only things holding back enjoyment was the age of B, and when B reached the age of majority, and held an absolute vested interest, there was no reason to delay payment of both income and capital of the stocks until the age of 25


- Note: this rule DOES NOT apply to contingent interests



- Contingent v. vested interest is a matter of construction

- Here, Court found that since V had an assured right to the money when he reached 25, he had an absolute vested interest
R:
- Where a beneficiary has an absolute interest in the property, enjoyment of the property has simply been postponed following creation of the trust, and the beneficiary is a mentally competent adult, the trustee is obligated to turn over the property to the beneficiary upon their request
- After this case, courts were cautious and attempted to confine the rule to cases in which there was only a single beneficiary

- However, courts later extended the rule to cases involving multiple beneficiaries, so long as they all reached full age of majority/capacity (19 in BC) and had agreed among themselves to end the trust
____________________________________________________________________________________

2) TERMINATING DISCRETIONARY TRUSTS AND POWERS
- D: Applying the rule in Saunders v. Vautier to discretionary trusts:

	Discretion
	Single beneficiary
	Multiple beneficiaries

	Will Saunders rule apply if T can decide if any B in the class will receive the trust fund, and if decide not to decide, with gift over of any amounts not distributed to somebody else?
	Rule does not apply – no one in this type of discretion has the absolute vested right, as even if all B's joined in a scheme distribution, there's still a gift over problem to deal with
	Rule does not apply for similar reasons, as Saunders does not apply to contingent interests

	T has discretion over method of payment but not amount 
	Rule applies
	Rule applies if all B's request termination

	Multiple B's – discretion as to amount for first, remainder on trust for other B's
	Rule does not apply – B can't say how much they will get
	Rule applies only if all request fund be given to them and all apply at the same time assuming everybody is adult with consent


- D: In the next case of Re Smith, Davis has a "helpful" chart to explain the way the trust was set up:

	Trust Property
	Income
	Capital

	Mrs. Aspinall
	All or part of income as T's see fit for maintenance and benefit
	Part of capital that is needed for maintenance

	Children
	For education at T's discretion, and after death of mother, equal shares when reach age of 21
	After death of mother, equal shares when they reach the age of 21


- As a result of Re Smith, there are 2 kinds of situations:


a) T has discretion as to applying the whole or part of a fund "as they see fit" to a person
- That person can't demand the fund because they aren't entitled to both income and capital, as they are entitled only at the discretion of T


b) T obliged to pay and has no discretion as to amount of fund to be applied
- Person can demand funds as T only has discretion as to method in which whole of fund is to be applied
Re Smith (1928 UK Ch. D)…Rule in Saunders v. Vautier extended to multiple B's of a discretionary trust

F:
- Testator set up a family trust was set up giving Mrs. Aspinall, the wife, a life interest, and on her death the remainder to her children when they reached the age of 21 in equal shares

- This was a discretionary trust, whereby Mrs. Aspinall was entitled to income of the trust property at the discretion of the T's as they saw fit for her maintenance and benefit

- During the first 21 years of the trust, T's exercised discretion to pay income and capital

- When the question of termination came up, Mrs. Aspinal was still alive, but she couldn't have any more children so the class of B's in remainder had closed

- Mrs. Aspinall, her surviving two kids (both at least 21), and the representative of the dead kid all join in a mortgage to D in which they all assigned their interest under the will

- Public trustee (P) brings forth the issue for determination: whether money should go to the wife and kids or to D

I:
- Can all of the B's come together before the court and call for termination of the trust?

J:
- Yes

A:
- D: capital and income must always be separated by T's…therefore T must always keep a separate account for surplus income received in a trust

- Here, the Court extended Saunders and applied the rule due to two key facts:



a) A's kids combined had the entire absolute beneficial interest in the trust
- No single kid could have terminated the trust, as it was a matter of T's discretion what each B was entitled to

- However, collectively, they were treated as an individual before the court who could demand together the fund if T's have no discretion as to the amount to be applied



- Kids were entitled to capital once they turned 21 and got income on T's discretion




- No one else was a B under the trust except Mrs. Aspinall and her children

b) A's kids were ascertainable, consented, and were of legal age
- Court believed Mrs. Aspinall couldn't have any more children; therefore, there were no more potential claimants to the capital claim

R:
- The rule in Saunders v. Vautier applies in cases involving multiple beneficiaries if they collectively request termination of the trust and everybody is ascertainable, an adult, and consents
____________________________________________________________________________________

3) PARTIAL TERMINATION
- A single B may wish to sever their interest from the trust and call for the property they are entitled to


- B must convince the Court that they have an absolute right to a portion of the trust property


- Sandeman's: this involves convincing the court that there are really 2 separate and distinct trusts

- Sandeman's: if the trust can be divided into independent parts, and there is no prejudice to other B's, then one B may wind up their share of the trust

- Lloyd's: Court will only divide if there is no uncertainty as to valuation, and so long as such division does not result in undue devaluation of other B's property or create an imbalance

- Note: can't partially terminate trusts involving joint tenancies in land, as joint owners of property have an "undivided interest in the whole"
Re Sandeman's Will Trusts (1937 UK Ch. D)…One B can terminate if no prejudice to other B's

F:
- Testator left defined block of shares in trust for 2 life tenants, to be divided equally among their kids


- One life tenant died and his 2 kids applied under the rule in Saunders v. Vautier to have their half of the shares transferred to them


- The other life tenant and his children wanted to maintain the trust

I:
- Are the T's entitled to override the son's entitlement to the shares to maintain voting control?

J:
- No, sons get their interest

A:
- Here, trust was a single block of shares in one company and there was no uncertainty on valuation

- As trust was distributed equally (50/50) among the two life tenants, there was no concern that non-claiming B's would lose anything by the division later on


- Note: Sandeman principle would be unworkable in large trusts with diverse portfolios…can't be split
R:
- The rule in Saunders v. Vautier applies to one of several beneficiaries in a case of personal property as long as there is no uncertainty as to its valuation
Lloyd's Bank v. Duker (1987 UK Ch. D)…B can't do partial termination if prejudice to other B's 

F:
- Similar fact pattern to Sandeman, whereby testator's widow was entitled to 46/80 of the estate


- While estate was still being administered, widow died and her interest passed to Duker


- Duker asked executors to transfer him 574 shares (46/80 of 999) in a private company


- Executors asked the court whether they should make the transfer, as the desired winding-up would have given B full control of a portion of shares that one B had ahead of others, which would make that B the controlling shareholder

I:
- Was B allowed to partially terminate the trust?

J:
- No, application refused, T's duty to hold an even hand indicates they should sell all the shares

A:
- The Court receives assistance by applying the "Even hand rule":



- "T's are bound to hold an even hand among their B's, and not favour one as against another"

- ie: if S divided up their trust amongst a number of B's, T is obligated to ensure that they deal with trust property that doesn't give one B an unfair advantage over other B's

- Here, if Duker got a control premium whereby he could sells shares at a higher price than others with the same shares, it would give him an advantage

- Duker would still have a larger part than other B's; however, he would be favoured beyond what S intended as each of his shares would be worth more than the other shares

- If Duker were to get this benefit, it would have had to be in the trust agreement itself

- Therefore, the result is the Court orders that the shares must be sold on the general market, with the money resulting from the sale be divided in accordance with B's share in the estate

R:
- The rule in Saunders v. Vautier will not apply to one of several beneficiaries in a case of dividing shares if that division creates negative consequences for other shareholders
____________________________________________________________________________________

4) TERMINATING PERPETUAL TRUSTS OF INCOME/CHARITIES

- The rule in Saunders v. Vautier may or may not apply to charities:


a) The rule does not apply to charitable purpose trusts


- ie: Trust "to pay the income of" a charity is a sign it is a charitable purpose trust

- Rule doesn't apply as there is nobody available to consent to the termination


b) The rule applies if charity is one of the direct B's in an express trust



- ie: Trust "for the benefit of" or "to hold for" a charity is a sign there is an express trust


- The Charity must agree to the termination just like any other B

- TEST: Halifax: did S intend that B was to ever take the capital?  Or just the income?
- Note: the rule against perpetuities doesn't apply to charitable trusts…can be made for indefinite period
Halifax School for the Blind v. Chipman (1937 SCC)…No absolute interest if only right to income

F:
- School was to receive income (not capital) from the trust as a sole B in perpetuity, and the school brought an action to receive the whole capital of the fund based on the rule in Saunders v. Vautier


- School relied on Whareton v. Masterman where the gift to the charities was and absolute vested gift made payable at a definite future event, with a direction to accumulate in the meantime

I:
- Was the school entitled to the capital?

J:
- No, only entitled to income

A:
- The Court found that the school was only entitled to the income (not the capital) from the trust



- School is to receive income until it ceases to exist


- Once charity is terminated, trust property goes back to the estate of the testator (and if the estate is unidentifiable, it escheats back to the Crown)

- Since the estate and the Crown are 2 other possible beneficiaries, the school can't claim the rule in Saunders v. Vautier

- In order for Saunders to have applied, school would have to have been B of capital as well


- However, since trust gives income with a gift over, no application of rule

R:
- The rule in Saunders v. Vautier does not apply where the will clearly shows that the testator intends to vest only the income (but not the capital) in the beneficiary or where there is a gift over of trust property that cuts down on the beneficial interest
____________________________________________________________________________________

5) DEFEATING THE RULE IN SAUNDERS v. VAUTIER

- Q: what does S do if they do not wish for B to exercise the rule in Saunders v. Vautier?

- From Prof. Ramsey's ways to screw your beneficiaries out of the freedom to terminate the trust:


a) Create a defeasible interest that is not absolute



- ie: "Interest to A until A reaches 25, but if A dies before 25, to X"



- Basically, put in a gift over that deprives B of an absolute interest
b) Make class of B's huge



- If class of B is really big, it's unlikely they will all agree to terminate the trust


c) Give contingent interests to children or future children
- ie: "Interest to A for life, remainder to A's kids, but if any of A's kids predecease A, then to kids of A's kids"



- This delays things as it will take a while for all B's to reach the age of majority


d) Give discretion to T to appoint other B's

- Need to give absolute discretion to T to make conditions enforceable

____________________________________________________________________________________

IV. VARIATION OF TRUSTS

1) TRUSTS AND SETTLEMENT VARIATION ACT

- Rule in Saunders v. Vauthier: in order to use the right to terminate the trust and get the right of enjoyment immediately, all B's must (1) be adults, (2) be capable of consent, and (3) consent

- This rule will never be applicable for minors, mentally incapacible adults, capacitated adults that aren't currently ascertainable, or unborn children

- Therefore, the Saunders rule can be avoided by drafting a trust whereby B's are one of these groups of persons unable to give their consent

- Originally, the CL held that the courts had no power to authorize variation of the terms of the trust unless under certain exceptions

- However, all Canadian jurisdictions passed remedial legislation giving courts the power to vary or revoke a trust under certain conditions

- For BC, the legislation to give consent is the Trusts and Settlement Variation Act
- Therefore, the Trusts and Settlement Variation Act gives the Court the power to approve arrangements proposed by beneficiaries

- This means that the Saunders rule can apply where the Court supplies consent

- The court can't order or create an arrangement that is of the court's own making

- Usually lots of negotiation between the parties because they need to propose an arrangement that the court will approve

- Court has discretion, but must ensure that the arrangement benefits all person under trust

- Includes persons not yet of capacity (ie: kids or future kids)

- Controversy: Russ: some groups argue that there should not be any variations because it would be contrary to the intention of the settlor to allow variations of a trust

- However, the Courts have rejected this argument and held that the S's intended benefit is irrelevant and instead should focus on what the benefit actually is

- The following sections are broken down in order of the issues arising in any variation of trust problem:


a) Who can apply under the Act?


b) On whose behalf may the Court make an arrangement?


c) What can the Court order?

d) What criteria should the Court use in determining whether the new arrangement is for the benefit of persons?

____________________________________________________________________________________

2) WHO CAN APPLY UNDER THE ACT?

- There is no prima facie limitation because s.1 says "by any person"

- However, an application may not be made where all the applicants are of full mental capacity and constitute the entire vested interested

- Therefore, applicants must engage one of ss.1(a)-(d)

- Rationale: court fills in the gaps of Saunders v. Vautier by acting on behalf of those who cannot consent


- Therefore, if an adult B objects to a variation, the Act can't be used
- See section 1:

1
Court approval of variation

- "If property is held on trusts arising before or after this Act came into force under a will, settlement or other disposition, the Supreme Court may, if it thinks fit, by order approve on behalf of

(a)
any person having, directly or indirectly, an interest, whether vested or contingent, under the trusts who by reason of infancy or other incapacity is incapable of assenting"

- Only those "persons" with a relationship to the trust may apply


- Therefore, the Act can't be invoked by charitable purpose trusts where the B is not a legal entity

- For example, cases where the Courts have held that Saunders does not apply due to opposition from:


- Re Weston's Settlement – settlor


- Re Harris – mom of child beneficiary


- Re Tweedie – adult beneficiary

- Example: Testator gives residue to kids A, B, and C ages 23, 21, and 16…2 kids fall outside s.1…A proposes trust be terminated and makes a TVA application since C is a beneficiary under the age of majority and can't give valid consent under Saunders…B objects


- I: Can application be made on behalf of C in the face of opposition by B?


- A: No, as even if Court provided consent for C, B would still be in opposition violating Saunders rule
____________________________________________________________________________________

3) ON WHOSE BEHALF MAY THE COURT APPROVE AN ARRAGEMENT UNDER THE ACT?

- Section 1 allows the court to consent to a proposed arrangement on behalf of the several classes of B's:


a) s. 1(a) – Minors and incompetent
- Ascertainable B's who are underage or are mentally incapacitated with vested or contingent interest


b) s.1(b) – "Any person who may become entitled to an interest"
- Unascertained B's whether adults or infants with an expectation interest

- Buschau: this does not include those with vested contingent interests
c) s.1(c) - Unborn 


- Any as of yet unborn B with any interest

d) s.1(d) – Those with a remote chance of an interest which would only materialize on the exercise of a discretionary power when the current interest fails or determines
- ie: Potential adult or capacitated B's under a spendthrift/protective trust whose interest may arise as a result of a discretionary power

- Buschau: court can't approve on behalf of B's who are ascertained and of full capacity and age, or ascertainable B's with contingent interests

- Therefore, if all B's are adult, ascertainable, and of full mental capacity, no application is possible under the Act because there is no one for the Court to consent on behalf of

- See the BC Trusts and Settlement Variation Act, which applies to all trusts created before and after the Act, including both inter vivos and testamentary trusts:


1
Court approval of variation

- "If property is held on trusts arising before or after this Act came into force under a will, settlement or other disposition, the Supreme Court may, if it thinks fit, by order approve on behalf of

(a)
any person having, directly or indirectly, an interest, whether vested or contingent, under the trusts who by reason of infancy or other incapacity is incapable of assenting,

- ie: A has a life interest with a gift over to B provided that B reaches age 25 and alternatively to C and heirs if B does not…A and B are both adults, while B is a minor with a contingent interest…A and C can present to court under the Act

- ie: contingent interest = on death of B, C gets remainder interest

- D: if not for s.1(b), the Act would be straightforward
(b)
any person, whether ascertained or not, who may become entitled, directly or indirectly, to an interest under the trusts as being at a future date or on the happening of a future event a person of a specified description or a member of a specified class of persons,

- ie: Trust in life for A with remainder to children of B who survive A…B has some children but unknown who will survive or if B will have more children…court can supply consent on behalf of this unascertained class

- ie: non-contingent interest = on death of B, if you are child of son who reaches the age of 21, you get remainder

- D: says don't need to have a vested or contingent interest, and may/may not be ascertainable, but sounds like a contingent interest

- D: no requirement for incapacity or being an infant in s.1(b)…therefore s.1(b) gives the court the power to act on behalf of capacitated adults
(c)
any person unborn, or

- D: when giving a remainder interest, could have problem of lots of unborn children when trying to vary the trust that can't give consent because unborn
(d)
any person in respect of an interest of the person that may arise by reason of a discretionary power given to anyone on the failure or determination of an existing interest that has not failed or determined,

- D: spendthrift trusts…if S gives someone a determinable interest, there's some beneficial interest left over in form of resulting trust or discretionary power on part of T to give income when become bankrupt
any arrangement proposed by any person, whether or not there is any other person beneficially interested who is capable of assenting to it, varying or revoking all or any of the trusts or enlarging the powers of the trustees of managing or administering any of the property subject to the trusts"

- Summary table:

	Act
	Persons (adult, minor, ect.)
	Interest

	s.1(a)
	Minor, incapacitated
	Direct/indirect, vested/contingent

	s.1(b)
	Adult, capacitated
	Expectation interest

	s.1(c)
	Unborn
	All

	s.1(d)
	Adult, capacitated
	Discretionary on future event


Buschau v. Rogers (2006 SCC)…Current spouses are contingent B's of a trust who court can't consent

F:
- Application made under the Act to pay out the pension fund surplus to the fund beneficiaries

I:
- Can court consent for presently designated beneficiaries who cannot be found?  Can court consent on behalf of spouses who are not yet spouses and are unascertainable?
J:
- No, for Rogers

A:
- Previous case law in BC leading up to SCC decisions:



a) Sandwell: s.1(b) of Act applicable to contingent B's



b) Buschau BCSC: designated B's fall under s.1(b)

c) Buschau BCCA: designated B's fall under s.1(a) (contingent interest), not s.1(b) (expectation interest)…therefore future spouses fall under s.1(b) of the Act


- There were two judgments, concurring in the result but differing in the reasoning:



a) Majority – Deschamps J. – Saunders v. Vautier rule not applicable due to statute

- Invoking the Saunders rule nterferes with legislative scheme for termination of pension plans under supervision of regulator

- Trusts only a funding vehicle – cannot be separated from the Plan which allocates benefits

- Employer can have legitimate interest in Plan continuation

- Social purposes of pension plans undermined



b) Dissent – Bastarache J. – Saunders v. Vautier rule not applicable because no consent

- Consent of current spouses required, and a statutory spousal survivor benefit constitutes an interest under s.1(b)

- However, court cannot consent – not in interests to lose benefit through termination

- D: ignores availability of spousal survivor annuities

- D: clearly falls into class of unascertainable adults based on the expectation of two future events (outliving spouse and being a spouse by date of legislation), and court must have the power to consent on their behalf…otherwise the Act doesn't give the court the power to vary all trusts, just trusts that don't have this kind of expectation interest


- The result is that the BCCA result is overturned, but on completely different grounds 

- D: law in BC is that SCC decision does not take issue with BCCA's interpretation of the Trust and Variation Act, so it remains the law that current spouses are contingent B's of a trust, and if they are adult and capacitated, court can't supply consent on their behalf

- D: as far as future spouses go, hopes they will fall into s.1(b), as they are unascertainable and their interest is extremely contingent on the happening of two future events

- D: SCC decision does stand for the proposition that the rule in Saunders v. Vautier does not apply to the termination of any pension plan
R:
- A beneficiary with a contingent interest is not "somebody who may become entitled to an interest" because they already have an interest; therefore, the Court can't consent on behalf of those who hold contingent interests

- Note: aftermath is that there is a controversy over s.1(a) and s.1(b)


- Only assistance is BCCA Buchau decision and how they say that s.1(a) is only contingent on a particular event and is not one that depends on whether somebody exists

____________________________________________________________________________________

4) WHAT IS THE EXTENT OF THE COURT'S JURISDICTION TO REVOKE OR VARY A TRUST?
- The Act is limited to arrangements that "vary, revoke, or enlarge the powers of the trustee"

- ie: changing timing of payments or changing investment of income

- Re Harris: arrangements can't propose a new settlement or resettlement between B's that would have the effect of changing disposition of assets

- Russ: the court can fashion a remedy "as it sees fit", so the court ignores the Settlor's intention


- If contrary position were true, the whole point of allowing variations would be useless


- This overrules Re Burns, as there is no need to show "special circumstances" anymore to vary

Re Harris (1974 BCSC)…Courts have no jurisdiction to create a new trust if that is the effect of variation

F:
- Father died leaving the estate in trust for the kids, but the first son got 5/8 and others got 1/8 each

- Children (all infants) didn't know of the division, and the mother applied to vary the trust as she wanted all shares equal to avoid family dissent, guilt, ect…

I:
- Can the changes be made under the Act?

J:
- No, as court doesn't have the power to create a new trust

A:
- Variation was rejected for two reasons:



a) Court can't approve an arrangement on behalf of B unless it appears to benefit them
- Here, both the eldest son and his unborn children come within the protected classes of the Act because if the son dies before he reaches the age of 21, his share goes to his estate and therefore any children that he might have

- Even if the eldest son may benefit emotionally and psychologically, this is uncertain

- Also, his unborn children would suffer (see next section on "benefit" criteria)

b) This proposal would create a new trust




- Didn't just change investment powers or timing of payments

- D: Act mentions "revoke", so shouldn't say they have no jurisdiction to revoke a trust under the Act (this is a simple variation and isn't even close to a full revocation anyways)

- D: Russ undercuts reasoning on this point
R:
- Courts have the jurisdiction to reject an arrangement that cuts to the root of the testator's intention whereby approving it would amount to creating a new trust
Russ v. British Columbia (Public Trustee) (1994 BCCA)…Court retains discretion whether to consent

F:
- TJ concluded that a proposed arrangement benefited B, as the issue was whether B could convert a 4.48% chance of inheriting an interest (depended whether B's mother predeceased grandmother) into cash equaling 5% of the present value of the trust, totaling around $750,000


- Basis was her contingent share was worth about 10%, so this would have been "prudent advice"

I:
- What is the role of the Court in consenting to the variation of a trust on behalf of minor/unborn B's?

J:
- Here, TJ didn't err…role of the court is to determine if variation would be beneficial

A:
- Six propositions from this case about the extent of the Court's jurisdiction in variation:



a) Court isn't acting for the settler, so S's intention is completely irrelevant



b) Court has a duty to protect the interests of minor/contingent/unborn B's



c) Court must determine whether arrangement benefits these B's



d) Once Court determines there's a benefit, Court retains discretion whether to consent or not



e) Exercising this discretion doesn't require the Court to act as negotiator or maximize benefit


f) Exercise of judicial discretion by CJ/TJ under ss.1-2 of the Act is not subject to reconsideration by the Court of Appeal

R:
- The settlor's intention is irrelevant in considering whether an arrangement benefits, which allows for alterations that offend the original terms of the trust
____________________________________________________________________________________

5) WHAT CRITERA SHOULD THE COURT USE BEFORE APPROVING AN ARRANGEMENT?
- Under section 1 and 2 of the Act:

1
Court approval of variation

- "If property is held on trusts arising before or after this Act came into force under a will, settlement or other disposition, the Supreme Court may, if it thinks fit, by order approve on behalf of…"

2
Benefit to parties interested

- "The court must not approve an arrangement on behalf of a person coming within section 1 (a), (b) or (c) unless the carrying out of it appears to be for the benefit of that person"

- This creates 2 considerations:


a) s.1 – Discretion



- Approving requests from B to vary or revoke a trust will be ordered as the court "thinks fit"



- Russ: in exercising this discretion, S' intention is irrelevant

b) Benefit



- Re Harris: any variation must benefit all B's



- Re Tweedie: however, courts can consent for unborn B's if "benefit" is too remote/uncertain
- ANALYSIS: "benefit" must go through a 2-step analysis:


a) Arrangement must appear to be for the benefit of all B's



- 2 kinds of benefits:




i) Financial benefit





- "Benefit" traditionally and primarily means financial benefits

- Re Burns: These considerations are usually tax driven




ii) Psychological and emotional benefits
 



- Court has discretion in approving arrangements, so non-financial benefits are relevant 

- Re Remnant's: court bound to consider both financial and non-financial benefits 

- Re Weston's Settlement: benefit considerations can include welfare of children, physiological, emotional, family benefits

- Re Weston's Settlement: non-financial benefits can outweigh financial benefits in certain circumstances
- Re Tweedle: a possibility of obtaining an interest is also a benefit


b) Certainty of benefit

- The benefit also must be of sufficient certainty to qualify under the Act

- Russ: benefit to be obtained on behalf of those whom the Court is acting for must be equivalent to, or better than, the expected benefit of the contingent interest in the original trust
- Russ: not every infant needs to be much better off; however, the Court will only consent if the bargain is one that a reasonable or prudent adult would accept

- Re Tweedie: in the case of unborn, the emotional or psychological benefits are too remote or uncertain to count for much

- Re Harris: If they lose an expectancy interest, there must be some countervailing financial benefits in face of loss of expectancy, even if their interest is remote

- Therefore, counsel must give evidence why the arrangement would be advantageous for all infants or mentally incapacitated adults


- Good practice to negotiate with Public Trustee before making an application to court

Re Burns (1970 BCSC)…Says "special circumstances" needed to override S' intention – now OVERRULED

F:
- In an inter vivos trust, S wanted to broaden the investment powers of the trustee


- Normally, S can't vary terms once the trust is created unless they expressly reserve that right

I:
- Can the terms of the trust be varied?

J:
- Yes

A:
- At the time of this case, you had to prove "special circumstances" to broaden T's investment power

- Now, s.15 of the Trustee Act overrules this by allowing for investment in any form of property that a prudent investor would invest in unless that power is expressly limited


- Note: remember, variation is a discretionary remedy 
R:
- The Court will consent to an arrangement that benefits the beneficiaries if the bargain is one that a reasonable adult would accept
Re Weston's Settlement (1969 UKCA)…Lord Denning decides living in the UK is better than cash

F:
- This was an application for a father's trust to be moved out of England to New Jersey for 2 kids

- This was thought to be a slam dunk because of obvious financial benefits for both ascertained infants and unascertained infants

I:
- Is this OK?

J:
- No way because Lord Denning says so

A:
- Lord Denning: "many a child has been ruined by giving too much"

- In other words, the child's welfare of staying and living in the UK outweighed financial gains of money staying in American tax havens

- Shows "benefit" includes welfare of children, physiological, emotional, and family benefits

R:
- Where there is a conflict between social and financial benefits, the social benefit will prevail if the privilege is living in England and Lord Denning is your judge
Re Remnant's Settlement Trusts (1970 UK Ch. D)…Scope of benefits is quite broad

F:
- Testator set up a trust for his infant grandchildren whereby if any grandchild converted to, or married a Roman Catholic, they forfeited their share


- Non-lunatic B's applied to strike down the forfeiture clause

I:
- Were the kids allowed to vary the devout Protestant clause?

J:
- Yes

A:
- Court is bound to consider not merely financial benefits, but benefits of any other kind

- Here, even those children who hadn't forfeited yet had the freedom of choosing a Catholic husband and of avoiding family dissention


- Application was successful because it is beneficial to eliminate any potential family dissention

- Some B's could get money right away, and some B's benefited because they could now freely marry a Roman Catholic or convert to Catholicism

R:
- The Court is bound to consider not merely financial benefits, but also any other kind of benefits such as fundamental freedoms
Re Tweedie (1976 BCSC)…With unborn, emotional or psychological benefits are too remote/uncertain
F:
- The testator set up a trust giving a life interest for her daughter, with the remainder divided up to her issue…if this daughter had no issue at the time of her death, then the remainder was to go to the testator's other daughter and her issues


- Daughter A wanted to collapse two trusts to pay off mortgage and all adult B's agree; apply to court


- However, Public Trustee appears on behalf of possible B's (ie: unborn grandchildren and infant B's who held a contingent interest)

I:
- Can this arrangement be approved?

J:
- Yes, trust is wound up

A:
- It was highly unlikely that the contingent B's would ever benefit

R:
- The spectrum of defining "benefit" shifts with the remoteness of interested parties; if the benefit lost to B is minor and unlikely, the court is more likely to disregard it

____________________________________________________________________________________

CHAPTER FIVE – ADMINISTRATION OF TRUSTS

I. APPOINTMENT, RETIREMENT, AND REMOVAL OF TRUSTEES

1) SOURCES OF LAW FOR THE ADMINISTRATION OF TRUSTS

- In general, in order for a trust to work, it must be administered by a T

- Therefore, there can be no hiatus in the administration of a trust and there must be a T with responsibility for the administration of a trust at all times

- There are 3 sources of law for the appointment, resignation, and removal of trustees:


a) Trust instrument


- Whatever sets up trust property, describes duty of T's, and interests of B's


b) Common law of trusts


- Since fusion, courts have taken on power of supervising equitable relationships


c) Trustee Act


- Act codifies some CL rules, limits some CL rules, and provides limited remedies

- Example: if a trust document declares there should be no new T's, equity will not allow a trust to fail for lack of a T, so an application can be made to court to invoke their inherent jurisdiction to appoint new T's for the trust under the Trustee Act
- This section raises several questions:

a) Who can appoint new trustees?
- Under what authority can they appoint? How do you give them legal title of trust property?

- Non-judicial appointments v. appointments made by the courts

- Appointment of new T's v. substitute T's

b) How does a trustee retire?

- There are special procedures for retirement of sole trustees


c) Who can authorize removal of trustees?

- Under what authority can they be removed and what circumstances justify removal?

____________________________________________________________________________________

2) APPOINTMENT OF TRUSTEES

A) INTRODUCTION

- There are 2 key considerations:


a) Appointment of first trustees
- Usually in the trust document

- However, if T's renounce, are unable to act, or die before the testator, will have to look either to the trust document or the courts


b) Appointment of alternate/successor trustees 

- If need to appoint T's during the continuance of the trust (ie: 1st T's die or retire, or additional T's are necessary) see trust document, statute, and court

- Note: a new T has the same powers, authorities, and discretions as he/she had been original T

____________________________________________________________________________________

B) THE TRUST INSTRUMENT

- First T's are normally appointed by the settlor/testator in the original trust document

- Thereafter, S has no further say about appointments unless he/she expressly reserves a power over subsequent appointments


- Well-drafted trusts will also appoint alternate/substitute T's should 1st T be unable/unwilling to act


- No one is required to be a T and there is no penalty for resignation

- Note: appointment by S can be:


a) Explicit – T named in trust instrument or via personal declaration of trust

b) By implication – S could transfer property to X with intention to create trust but not explicitly name X as trustee

- There are several considerations in appointing a trustee:


- T must have integrity and be willing to carry out fiduciary duties or S' intentions


- T must be available, ie: age, location, willing to act, ect…

____________________________________________________________________________________

C) NON-JUDICAL POWER OF APPOINTMENT OF TRUSTEES UNDER THE TRUSTEE ACT

- If the trust document does not address the issue of appointment of trustees, then look to the non-judicial power to appoint substitute T's created by the BC Trustee Act 

- Remember: power of appointment in surviving or continuing T's is a fiduciary power exercisable only with due regard to the interests of the trust and B's


- B's cannot compel T's to appoint their choice of nominee if T isn't in breach of fiduciary duty or trust


- B's can only end trust if sui juris and absolutely entitled under the rule in Saunders v. Vautier


- Re Brockbank: T's must exercise independent judgment in appointing successor trustee

- Section 27 of the Trustee Act (subject to express provisions in the trust document) permits the person nominated for the purpose of appointing new T's to:

27(1) Power to appoint new trustees

- "If a trustee, either original or substituted and whether appointed by any court or otherwise, is 

a) dead, 

b) remains out of British Columbia for more than 12 months, 

c) wishes to be discharged from all or any trusts or powers reposed in/conferred on him/her,

d) refuses or is unfit to act in them, or is

e) incapable of acting in them, 

then the person nominated for the purpose of appointing new trustees

a) by any instrument creating the trust, or

b) if there is no such person or no such person able and willing to act, then the surviving or continuing trustees for the time being, or

c) the personal representatives of the last surviving or continuing trustee, 

may by writing appoint another person or persons to be a trustee or trustees in the place of the trustee who is dead, remains out of British Columbia, wishes to be discharged, refuses or is unfit or incapable"


- D: if T's don't cooperate in replacement, may have to make application to court


27(2) Maximum/minimum of new appointed trustees

- "On the appointment of a new trustee for all or part of trust property,

 (c)
it is not obligatory to appoint more than one new trustee if only one trustee was originally appointed, or to fill up the original number of trustees if more than 2 trustees were originally appointed but, except in a case in which only one trustee was originally appointed, a trustee must not be discharged under this section from his or her trust unless there will be at least 2 trustees to perform the trust"

- D: if one T originally appointed, only need to replace with one; if two more originally appointed, interpreted as there must be at least 2 T's to perform the trust following resignation of single T

- D: therefore, statutory minimum requires at least 2 T's except where there was one T originally appointed; no statutory maximum, but S usually drafts max T's


27(3) New trustee has same trust powers

- "A new trustee appointed under this section, as well before as after all the trust property becomes by law, by assurance or otherwise vested in the trustee, has the same powers, authorities and discretions, and may in all respects act as if he or she had been originally appointed a trustee by any instrument creating the trust"


27(4) Power to appoint new trustees

- "The provisions of this section relating to

(a)
a trustee who is dead include the case of a person who is nominated a trustee in a will but who dies before the testator, and

(b)
a continuing trustee include a refusing or retiring trustee, if willing to act in the execution of the provisions of this section

- D: If T wishes to quit/retire, they can appoint another and next T will be considered a continuing T


27(5) Section only applies if no contrary intention in trust document
- "This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument"

- D: at end of answer, always say everything is subject to contrary intention in trust

- D: therefore, trust document specifying minimum number of T's overrides s.27(2)

- D: s.27 only requires an appointment in writing; however, s.29, which is the vesting of the property in the new T, requires a deed with a declaration that the property is vested in new T

- ie: if you only write a letter, property won't vest in new T…must execute deed and declare new T is vested with estate, interest, or right that is held in trust

- Also, purchasers of trust property from appointees should keep in mind s.29 of the Trustee Act:


29(1) Vesting of trust property in trustees

- "If a deed by which a new trustee is appointed to perform a trust contains a declaration by the appointor to the effect that an estate or interest in land subject to the trust, or in a chattel subject to the trust, or the right to recover and receive a debt or other thing in action subject to the trust, vests in the persons who by virtue of the deed become and are the trustees for performing the trust, that declaration operates, without a conveyance or assignment, to vest in those persons, as joint tenants, and for the purposes of the trust, that estate, interest or right"

- Therefore, purchasers who wish to buy land held by T's who were appointed as replacement T's should ensure that the replacement complied with s.29 and actually holds good title (ie: there is a deed vesting legal title in new T)

- D: summary of appointing new T's, either by S through the trust document or by the proper person to exercise the power of appointment under s.27 of the Trustee Act:
	
	Who may appoint
	Grounds for appointing
	What happens to Trust property
	Limits on power

	S in trust instrument
	Specify in instrument – distinction personal v. to holder of office
	Specify in instrument
	Vests if expressly provided by deed appointing – exceptions with s.29 of Trustee Act
	None

	Trustee Act, s.27
	Person in instrument; or T's; or if T's dead, last T's representative
	Dead; out of province 1 year; retirement where 2 T's or less; refusal/unfit or incapable of acting
	Vests if expressly provided by deed appointing T – exceptions s.29 Trustee Act
	Contrary intention in instrument can limit statutory power


____________________________________________________________________________________

3) RETIREMENT OF TRUSTEE

- Trust instrument: if the trust instrument expressly provides for retirement of T's, then terms govern

- The basic rule for retirement is simple: once a person has accepted the office of T, he/she is to continue in the office until the trust is completed


- Can request retirement from court through s.28 of the Act

- However, T can't simply retire to get out of making a difficult decision or conflict
- Section 28 of the Trustee Act (subject to express provisions in the trust document) sets out restricted circumstances whereby a person is allowed to retire during the continuation of the trust:

28(1) Retirement of trustee

- "If there are more than 2 trustees and one of them by deed declares that he or she wishes to be discharged from the trust, and if the co-trustees and any other person empowered to appoint trustees by deed consent to the discharge, and to the vesting in the co-trustees alone of the trust property, then the trustee who wishes to be discharged is deemed to have retired from the trust, and is, by the deed, discharged from the trust under this Act, without a new trustee being appointed in his or her place"

- D: retiring T must acquire consent of co-T's and appointors through a deed (which vests property in remaining T's) ONLY IF there are more than 2 T's

- D: deed discharges retiring T without requiring appointment of new T


28(3) Retirement of trustee
- "This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument"

- Note: courts still have an inherent jurisdiction to appoint and discharge T's (codified by s.31)

- Q: what if a T wishes to retire but his/her fellow T's refuse to consent?


- A: T could apply to the courts for a substitutionary order under s.27 in the previous section
____________________________________________________________________________________

4) JUDICIAL REMOVAL OF TRUSTEES

A) STATUTORY POWERS

- Trust instrument: as always, if the trust instrument specifies a mechanism for removing T from office, then its terms will govern (ie: power given to protector or other T's to remove a T)

- There are two ways B's can make an application to remove a T is the trust instrument is silent:


a) Invoke statutory powers – s.30
- If the trust instrument is silent, section 30 of the Trustee Act allows T's to be removed on application to the court by any B with a majority of support from adult B's:


30
Removal of trustees by application

- "A trustee or receiver appointed by any court may be removed and a trustee, trustees or receiver substituted in place of him or her, at any time on application to the court by any trust beneficiary who is not under legal disability, with the consent and approval of a majority in interest and number of the trust beneficiaries who are also not under legal disability"

- Note: Court has statutory power to remove a T only when appointing a replacement

- Here, T may be removed and a T substituted in place of him/her by the Court at any time on the request of any B, with the support and approval of a majority of adult B's


b) Inherent jurisdiction of the court – s.31
- If there are problems getting support of a majority of adult B's, applicants can invoke s.31, which says the court has the inherent jurisdiction to remove a T without replacing a T:


31
Power of court to appoint new trustees

- "If it is expedient to appoint a new trustee and it is found inexpedient, difficult or impracticable to do so without the assistance of the court, it is lawful for the court to make an order appointing a new trustee or trustees, whether there is an existing trustee or not at the time of making the order, and either in substitution for or in addition to any existing trustees"

- Adult B's must show that it would be "inexpedient, difficult, or impracticable" to remove this T without the assistance of the court

- Doesn't matter if there is an existing T or not at the time of the order

- Note: (see next section on grounds for removal) whenever removing a T pursuant to its statutory powers or inherent jurisdiction, the court must be guided by the principle that a T will be removed when his or her continuance would jeopardize:


a) The assets of a trust


b) Put the welfare of the B's at risk, or


c) Prevent the trust from being properly executed
- For each, court must consider:


a) Additional T


- Court must consider suitability of proposed T and whether circumstances warrant increase of T's


b) Substitute T


- Court must consider suitability of proposed T as replacement for existing T



- ie: not appropriate to replace corporate T with individual T

- D: Summary of court proceedings for appointing new T's under s.30 and s.31 of the Trustee Act:
	
	Who may appoint
	Grounds for appointing
	Trust property
	Limits on power

	Trustee Act
	Court, s.30
	Request for removal of existing court appointed T's by majority in umber and interest of B's
	Vesting order; order vesting right to call for transfer of stock, ect…
	Requirement of even hand between different classes of B's

	Trustee Act
	Court, s.31
	Welfare of B's, proper administration of trust or indictable offence (s.35)
	Vesting order; order vesting right to call for transfer of stock, ect…
	No threat to the trust property or B's welfare (Conroy versus Consiglio)

	Inherent power of the court
	Court
	Welfare of B's; proper admin of trust
	Vesting order; order vesting right to call for transfer of stock, ect…
	No threat to the trust property or B's welfare (Conroy, Consiglio)


____________________________________________________________________________________

B) GROUNDS FOR REMOVAL OF A TRUSTEE

- If T does not oppose removal, there is usually no issue, as many s.27 conditions are not controversial


- ie: a) dead, b) remains out of BC for 12 months, c) desires to be discharged, or e) incapable to act

- However, compulsory removal of a T under s.27(d) when T "refuses to be discharged or is unfit to act" is often a hot issue at trial when T will not go away quietly


- The next two cases then give some assistance to B's who need grounds to remove a trustee

- Remember: normal remedy for T misconduct is a breach of trust


- Conroy: not all breaches of trust warrant removal of T

- Therefore, grounds for removal requires chronic or consistent actions which demonstrates that T is "unfit to act" at all times, not just an isolated incident or mere friction with co-T's

- T's who are guilty of any of the following are subject to removal:


a) Lack of good faith


b) Failure, inability, or unwillingness to carry out the terms of the trust


c) Being in a position where T's personal interests conflict with his/her duties to carry out the trust


d) Acting in furtherance of T's own interests or to the detriment of B's interests


e) Incapacity


f) Personally benefiting from the trust


g) Deadlock between T's creating animus (Re Consiglio)
Conroy v. Stokes (1952 BCCA)…T's are removed only where their conduct endangers welfare of trust

F:
- Trust with life interest to widow, remainder to children of first marriage

- Children felt T was too favourable to the widow at their expense, and there was an isolated incident of failure to provide accounts as well as questioned discretionary decision to sell part of the property

I:
- Can the widow be removed as T?  Under what circumstances can a court remove/replace T's?

J:
- No, for T, insufficient positive misconduct here to provide grounds for removal

A:
- Court outlined general doctrine from Letterstedt v. Broers:



- "Trustee should be removed only where their conduct endangers the welfare of the trust"

- "Omissions must be such as to endanger the trust property or to show a want of honesty, or a want of proper capacity to execute the duties, or want of reasonable fidelity"

- Here, the children made 3 allegations, all of which were thrown out by the court:



a) Favouritism
- Not evidence enough evidence to prove 

- Hostility between the widow and the kids was not something T wanted involvement with…no misappropriation of funds, just an argument as an excuse to replace T's



b) Isolated failure to provide accounts




- May be a breach of trust but was insufficient by itself to serve as grounds for removal



c) Questionable sale of portion of trust property



- This was a discretionary act by T
- As per the discretion of the court, unless the discretion of the T was exercised in bad faith, it wasn't the jurisdiction of the court to intervene unless welfare of B's was at stake

- Therefore, isolated incidents of a trustee's mistake, neglect, or inaccuracy are sufficient grounds to prove danger to the welfare of the trust property and to remove a trustee

R:
- Test for removal: whether it is necessary and expedient to protect the welfare of the B's as continuation of the T jeopardizes the proper and efficient administration of the trust
Re Consiglio Trusts (1973 Ont. CA)…While court is hesitant to remove T's, consistent misconduct can

F:
- As part of property settlement resulting from marriage breakdown, S set up inter vivos trust for kids


- S, as husband, was one of the T's, nominated mom as 2nd T and neutral party as 3rd T


- S wouldn't agree on anything the other parties suggested and refused to do anything


- Official guardian (public trustee), who was charged with economic welfare of kids, intervened and petitioned for removal of S because of endangering welfare of the trust

I:
- Should the dad be removed as T?  When can a court interfere and replace T's?

J:
- Yes, for public trustee, dad removed as T

A:
- Usually, isolated misconduct on the part of the T is not enough for a court to intervene

- However, intervention is justified where the interest of the kids/B's, by virtue of the situation with the T's, is untenable

- Here, administration of the trust had become almost impossible, so intervention was justified


- Dad was unfit to act as he was using the trust to demonstrate his matrimonial unhappiness

- As there would never be unanimity among T's, the welfare of the trust would be endanged and the T had to be removed

- Even though he never did anything wrong, accusing others of wrongdoing without any basis and fighting rather than making decisions was sufficient to hamper welfare of B's

R:
- Where T's reach a point where they cannot function to deal with the trust property in a reasonable way because of personal animus towards each other, the court will exercise its power to protect the B's (in this case, the children of the marriage) by replacing T's
____________________________________________________________________________________

CHAPTER SIX – DUTIES UNDERLYING THE OFFICE OF TRUSTEE

I. INTRODUCTION
- Personal: there is no good reason for anyone to ever be a T, as it's an extremely onerous position


- Since T holds legal title that belongs to B, B is dependent, so T is held to the highest standard in law


- T's are subject to specific duties created by the trust instrument and by legislation


- In addition, Court of Equity places even more fiduciary obligations on T as a fiduciary for B

- Starting point: T is a fiduciary, so T must put B's interests first in the performance of any act and the exercise of any powers or duties under the trust

- A trusteeship is not ‘carte blanche’ giving T a blank slate, as there are sources of duties and obligations:

a) Trust document
- Gives directions as to type, investment of and distribution of trust property

- Note: certain types of trusts implicitly require trust be held in certain kinds of property or investments (ie: life interest to wife with remainder to kids)

b) Statutory provisions



- See the Trustee Act

c) Common law rules

- Courts continue to supervise T's and T's are never given final say over rights under the trust
- An obligation to act solely for B, called the duty of loyalty, underlies the following duties:


a) Obligation to perform certain duties personally in the manner specified

b) Duty to avoid conflicts of interest and act in good faith at all times

c) Duty to use the appropriate care in carrying out duties

c) Obligation to act impartially

d) Duty to invest trust assets


e) Duty to provide information

f) Duty to account

- RATIOS: from cases earlier in the course regarding duties and powers of T's generally:


- Ottaway: T with power of encroachment has an obligation to keep trust funds isolated


- Schalit: T has all the in rem rights and obligations of a normal owner of property

- Glynn: B's don't need to know about T's when they are children, but when they reach the age of majority, they should be told so that they can enforce the trust
____________________________________________________________________________________

II. ADHERE TO TRUST

- All T's (and law students on an exam) should READ THE TRUST DOCUMENT

- Summary: obligations on T is to:


a) Secure and collect trust assets


b) Safeguard, preserve, and enhance the value of trust assets


c) Distribute the trust assets to B's
- Therefore, upon appointment, T must:


a) Ascertain the terms of the trust


b) Acquaint themselves with the state of the trust property (ie: whether properly constituted)


c) Invest trust property in accordance with provisions of the trust instrument or statute


d) Ensure that all trust property is in proper custody

e) Take all reasonable steps to ensure that there were no prior breaches of trust if T was a replacement T

- Failure to do any of the preceding five duties amounts to a breach of trust


- ie: in Fales, T's purchased unauthorized investments under the now-defunct s.15 of the Trustee Act
- Note: T's must act jointly, so unless the trust instrument provides otherwise, decisions of private trust T's must be unanimous


- If other T fails to agree with his/her co-T, there is a deadlock


- See section on judicial advice and directions for what to do in the event of a deadlock

____________________________________________________________________________________

III. STANDARD OF CARE
- Upon becoming a T, every T has a duty to read the trust document and act in accordance with the standard of reasonable care

- TEST: Fales: standard of reasonable care required of T's in administering the trust is that which an ordinary, prudent person would use in managing the affairs of others
- T is not allowed the same discretion in investing the money of the trust as if he/she were a regular person dealing with his/her own estate

- Therefore, it is the duty of T to confine themselves to the class of investments permitted by the trust and avoid all investments that are prohibited


- This standard of care applies as soon as the appointment of T's is made an accepted

- T must also be alert to the financial status of trust investments
- Even if T has discretionary power to convert/retain assets, T must still preserve trust assets and should sell any investments that are quickly dropping in value
- If the trust is the kind that requires T to protect capital from undue risk, must balance out capital and income when it comes to making investments to balance capital and income B's

- There are two views on the required elements of the standard of care:


a) Objective



- Fales: standard of care is that of a reasonably prudent person dealing with money of others

- Fales: T must exercise reasonable care when selecting and selling investments within the scope of the trust document or the Trustee Act


b) Subjective

- Section 96 of the Trustee Act gives the court discretion to relieve T of liability if they acted honestly, reasonably, and fairly:




96
Jurisdiction of court to relieve trustee of breach of trust

- "If it appears to the court that a trustee, however appointed, is or may be personally liable for a breach of trust, whenever the transaction alleged to be a breach of trust occurred, but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the matter in which the trustee committed the breach, then the court may relieve the trustee either wholly or partly from that personal liability"

- Example of s.96: in Fales, wife as T was a mom raising 3 kids, had little investment experience, and relied on half-hearted financial advice from a professional…therefore, wife was excused from liability

- However, as CT knew what they were doing and hung on to shares for 3 years, court didn't exercise its jurisdiction to relieve T of breach of the trust

- D: when interpreting trust documents, try to see if T has a good rationale for their actions; if the do, then they will likely be successful before the courts

- For this reason, S should try to give as much power to T as possible when drafting trust documents


- T must always have an explanation for their actions; therefore, if they can't explain, don't do it

- Q: how do T's avoid liability?  Just get expensive investment advice (try to get 2 professional opinions) and hopefully some insurance

Fales v. Canada Permanent Trust Co. (1977 SCC)…Duty of prudent investment of stocks

F:
- Testator left his life estate with residue to be divided equally among his wife and 4 kids on trust, with his wife and Canada Permanent Trust ("CT") appointed as T's for the 4 kids who were B's


- Initially, the bulk of the estate was invested in one stock: Boyles Bros. stock

- Will told T's that they could hold shares until it was time to convert them, and T's were to take residue/shares and convert the shares to investments authorized for T's to make for income

- T's intention to convert stock into s.15 authorized investments as soon as advantageously possible

- Note: this was under the old s.15, which required T's only invest in "authorized investments"

- T's held the Boyles Bros. stock for 11 years, but then they exchanged those shares for stock in Inspiration Ltd., which they held for 3 years until Inspiration went bankrupt

- Kids then sue CT (but not mom), and of course CT sues co-T wife for indemnity and contribution


- The wife then sues CT for loss of her life interest as a result of CT's mismanagement and stupidity

I:
- As it took T's over 10 years to sell and convert the shares, was there a failure to follow the trust?  Did CT breach the standard of care required of T's to preserve and enhance value of trust assets? 

J:
- Yes, CT liable for $250,000 for breaching their duty of care, but mom not liable under s.96

A:
- Where the duty of a T is to sell/call in/convert trust property to authorized investments, and a loss is suffered by reason of delay, T must show that delay in selling was reasonable and proper
- Basically, the standard of care is that T must be alert to financial status of trust investments and exercise ordinary prudence and care
- D: caveat to this standard is that T can't make any investment they would ordinarily make if they were dealing with their own property; must confine themselves to investments permitted by the trust and avoid investments that come with hazards/risks to the capital

- Here, the testator declared in the trust instrument that T's were to retain discretion to sell shares and convert them into investments as soon as could be advantageously done for B's benefit


- However, there was no commercially reasonable deal and T's had power to postpone conversion

- As there was no market for shares and T's had discretion, the transaction to buy Inspiration Ltd. shares was the only and best deal available to T's after 11 years

- Therefore, not a breach to hold on to Boyles Bros. stock for 11 years or acquire new shares

- However, CT breached their standard of care by holding 60% of the assets of the trust in the speculative stock of Inspiration Ltd. for 3 years until they went bankrupt, as these shares were:



a) Not "authorized investments" under s.15 of the Trustee Act (now abolished in BC, see s.15.1)

b) In a liquid market where shares could be bought and sold in the marketplace at a price set by the stock exchange, could have sold them for cash


- Market afforded ample opportunity for a sale; instead, CT allowed shares to decline to 0

c) No excuse wife as co-T refused to sell, as CT sat on a dangerous investment and did nothing

- D: implies the duty of care creates a duty not only not to make mistakes but also to act quickly when something threatens trust property

- Therefore, T's failed to meet the standard of care by holding the shares for as long as they did

- CT's power to retain and postpone sale therefore subject to T's duty to have a prudent investment portfolio

- CT didn't pay attention to the trust instrument which required T's to liquidate investments after a certain holding period

- To avoid breach of duty, CT could've went to court for an order of sale, but they didn't


- Damages for breach of trust are measure by the loss that the breach caused to the B's

- Here, damages were assessed at the average price of the shares over the period from their acquisition to when they could have been sold advantageously


- Therefore, CT was held to be in breach of trust for:



a) Not selling the shares



b) Not seeking judicial advice when the wife as co-T initially refused to sell

R:
- The standard of care and diligence required of a trustee in administering a trust is that of a person of ordinary prudence in managing his/her own affairs, and this includes the duty to be alert to the financial status of trust investments
- Note: See later section on duty to keep a prudent investment portfolio for more on Fales
____________________________________________________________________________________

IV. DUTY NOT TO DELEGATE
1) GENERAL PRINCIPLE

- General rule in equity: T's may not delegate any of their powers or duties to other people

- Rationale: When T's accept office, they accept an obligation to manage the property for another person; if T's shift that obligation to others, they have not only broken their promise but also usurped a right that belongs to S to select capable T's with good judgment

- Therefore, if trust document is worded in a way that seems to indicate that T's character is the reason why T was chosen, T will have difficulty giving up many of T's duties

- However, as the commercial world expanded, delegation is now permitted if:


a) It is expressly authorized by statute or the trust instrument


b) The particular duties are not to be performed personally


c) It is clearly necessary, as there is no other practicable way for T to perform


d) It is common business practice to delegate the particular power or duty

- ANALYSIS: 2 key Q's when tackling a duty to delegate/act problem:


a) When can T employ an agent without being charged with a breach of trust?
- Overall delegation requires of T:




i) Prudent selction of agents


- Speight: choice must be made by T personally


ii) Delegate only operational functions



- Speight: T can delegate operational functions, but must do so reasonably

- However, T can't delegate policy decisions that are central to the purpose of the trust and S' intention (ie: decision to alter distribution between income and capital B's)


- Fry: can't delegate discretion to delegate



iii) Delegation of investment decisions in ordinary course of business





- Delegation only where investment area is not in T's area of expertise

- Speight: however, with today's complicated business world, it is usually prudent to delegate in the ordinary course of business to do well in the marketplace


b) If T appropriately delegated and an agent caused a loss, when can T escape liability?

- T's can escape any liability if:




i) Proper delegation
- Speight: entitled to delegate and delegates to agents properly




ii) Bankers/solicitors may receive money temporarily – section 7 of the Trustee Act




- However, still a breach to allow them to hold it longer than reasonably necessary




iii) Proper delegation and monitoring – section 15.5(3) of the Trustee Act
- s.15.5(3) – T not liable for agent investment decisions if the delegation is reasonable and they monitor to ensure compliance with the terms of delegation




iv) Where multiple T's, only liable for own mistakes – section 95 of the Trustee Act
- If all T's agree to a transaction and only one T carries it out, and that T is negligent in carrying out that transaction, then the other T's are not liable if they acted reasonably
- However, can be liable where failure to watch other T's amounted to breach of duty

- Consequences of breach of T's duty to delegate (but see ss.7, 15.5, and 95 of the Trustee Act):

a) Proper delegation = no liability

- If T is entitled to delegate, and does so properly, T is not liable for any losses that result to the trust as a result of the delegation


b) Improper delegation = full liability
- If T delegates improperly, T is liable for any and all losses to the trust as well as for any costs associated with retention and use of the agent
____________________________________________________________________________________

2) EMPLOYMENT OF AGENTS
- Where delegation is permitted, T may use agents; however, T has ultimate responsibility for decision-making and can only make the agent perform a particular duty or give advice

McLellan Properties and Roberge (1947 SCC)…Exceptions to general rule that T can't delegate

A:
- T is permitted to delegate certain tasks to an agent of the trust; however, standard of care applies


- Agent delegation requires a two-step analysis:


a) Is delegation permitted by the trust instrument?


b) Would it be regarded as prudent to delegate performance of those duties?

R:
- If, in the circumstances, it would be regarded as prudent for a person in the ordinary course of business to delegate performance of those duties, T is permitted to do so
Speight v. Gaunt (1893 HL)…T's entitled to delegate to agents where it is common business practice
F:
- T (Gaunt) had no knowledge of trust investments, as he employed a broker to invest in stocks 


- When T asked if the stocks were acquired, broker said yes; T then gave the broker 19,000 pounds


- Not surprisingly, as T only got a letter/receipt from broker, the broker ran off with the money


- The trust was then out 19,000 pounds as a result of fraud; couldn't recover as broker was bankrupt


- B's now bring a breach of trust action against T, alleging T shouldn't have written a cheque to the broker and T had delayed an inquiry into the matter

I:
- Can B's sue T for breach of trust for failure to recover the money?

J:
- No, for T, delegation made in the ordinary course of business

A:
- Although a T can't delegate to others the confidence reposed in them, they may employ agents such as bankers and brokers, either from moral necessity or in regular course of business

- If a loss to the trust fund results, T will be exonerated unless some negligence or default on their part led to the loss


- Here, in the 1880s on UK stock exchange, investors gave money in exchange for receipts



- Only a few weeks later would the securities actually be purchased

- Applying that scenario to these circumstances, there was no negligence on the part of the T in the loss, as he was acting prudently in the ordinary course of business

- The broker was reputable and the appropriate inquiries were made


- Note: usually, B would have had an action against the broker, but none here as he was bankrupt

- However, if broker wasn't bankrupt, since he received trust money, knew it was trust money, and dealt with it contrary to terms of the trust, would've been in breach of his fiduciary duty and would've been held to be a constructive trustee of the amount lost
R:
- If persons in the ordinary course of business delegate their particular duty and it is prudent to do so, T may delegate that duty to agents
____________________________________________________________________________________

3) LIABILITY OF TRUSTEES EMPLOYING AGENTS
- At CL, proper delegation requires a T to carefully and prudently select and supervise agents

- Q: is T allowed to delegate a function to an appropriate agent?  Two duties:


a) Selecting an agent
- In selecting an agent, T must ensure agent is used to perform work agent usually performs


- Fry: T must exercise his/her judgment in selecting and determining agent's suitability


- T must be able to give a reason why they chose one particular agent over another


b) Supervising an agent
- In supervising an agent, T must monitor the agent's activities carefully and terminate the delegation when circumstances occur that demonstrate it should not continue

- T who puts assets in the hands of an agent and takes no steps to ensure that the assets are properly dealt with has breached their duty to supervise

- Note: same obligation applies to the delegation of duties to co-T's

Fry v. Tapson (1884 UK Ch. D.)…T's can only employ agents to do the type of business they usually do
F:
- T were empowered by the trust instrument to invest in a mortgage, so they made the brilliant decision to invest 5000 pounds into a house worth less than that


- This investment was suggesting by T's solicitors who received info from a valuer


- However, the valuer was colluding with the mortgagor, and the mortgagor went bankrupt

I:
- Are T's liable for breach of trust by delegating task of valuation to their solicitors?

J:
- Yes, for B's

A:
- In selecting agents, T must ensure agent is used to perform work agent usually performs



- Here, solicitors had no idea about property valuation, so T's breached their duty

R:
- A T must only delegate to a profession duties that are within their professional capacity
- D: T's that let Bernie Madoff get their B's money, which is now disappeared, demonstrates need to enforce duty on T to take due care in investing money and choosing/supervising agents

- Fry: T should only employ an agent to do only the type of business which the agent normally does, and s.95 extends indemnity to T's when these agents are in control of trust money as properly delegated:


95
Implied indemnity of trustees

- "A trustee, without prejudice to the provisions of any instrument creating the trust, is chargeable only for money and securities actually received by the trustee even though the trustee signed a receipt for the sake of conformity, and is answerable and accountable only for the trustee's own acts, receipts, neglects or defaults, and not for those of other trustees or a banker, broker or other person with whom trust money or securities may be deposited, nor for the insufficiency or deficiency of securities or any other loss, unless it happens through the trustee's own willful default, and may reimburse himself or herself, or pay or discharge out of the trust premises, all expenses incurred in or about the execution of his or her trusts or powers"

- This makes T's only liable for monies actually received even if they have a receipt for the purposes of conformity

- ie: if there are 3 T's receiving property, 2 T's may sign receipt before transaction and 3rd T uses that to actually receive the property; if this results in a loss, then only 3rd T is liable

- Rationale: T is not a guarantor, but merely a fiduciary who must exercise their duties
In Re Vickery (1931 UK Ch. D.)…T not liable while others in control of trust money unless willful default
F:
- T employed a reasonably suspect solicitor who was instructed to wind up an estate

- This was delegation of authority to an appropriate person (see s.7 below), and T gave solicitor the authority to take money out of the estate account

- To T's "shock", solicitor took off with the testator's money

- B brought action on grounds that T was liable because they didn't exercise the degree of supervision an ordinary person would've given towards this shady solicitor

I:
- What does "any other loss" and "willful default" mean in s.95 of the Trustee Act?  Is T liable for not choosing a good solicitor and/or not supervising enough?

J:
- No, for T, no liability imposed

A:
- Court interprets s.95: a person is not guilty of "willful default" unless they are conscious that in acting or not acting, they are committing a breach of duty or is reckless as to the breach



- Under this subjective standard, T wasn't liable for breach of trust as "willful default" not proven

R:
- Under s.95, T is only liable for losses as a result of their own "willful default" unless their failure to watch what other T's are doing amounts to a breach of their duty of care

____________________________________________________________________________________

4) CORPORATE TRUSTEES
- In selecting a corporate T, S accepts the internal decision-making structure of the corporate T

- Q: does this require that all board of directors vote on all discretionary decisions?  Is it a delegation of corporate T's trust duties if its agents (ie: corporation's employees) perform these functions?

- A: to avoid this stupid issue entirely, S should just draft the trust document to expressly permit corporate T to delegate decisions to all (or limited) employees of the company
Re Wilson (1937 Ont. CA)…Breach of corporate T's duties if agents make discretionary decisions

F:
- T's had discretionary powers to retain or sell trust property, and T's retained land but B's got no revenue because  all the income went to paying interest and maintenance charges


- The general manager of the trust company then declined a purchase offer of $7500 without consulting with the board of directors of the company


- Income B's found out and brought an action for breach against the company

I:
- Is the company liable for breach of trust?

J:
- Yes, for income B's

A:
- The Court held that T's may delegate when it is appropriate in business to do so



- However, a decision calling for T's to use their judgment and discretion is non-delegable



- These kind of non-delegable decisions must be made by the board (but see Fales below)


- Here, T's breached trust by leaving property in the hands of the GM to manage
R:
- It is an improper delegation of a corporate T's duties to make a decision whether or not to accept an offer for an unproductive property unless the board of directors makes a decision
Fales v. Canada Permanent Trust Co. (1976 BCCA)…Wilson overruled in obiter in Fales
A:
- D: In Fales, Bull J. in obiter overturns Wilson, stating any authorized act by a responsible employee of the corporation is not an improper delegation but rather an act of the trustee

- Therefore, in the case of a trust company, the Board of Directors is not the only body that can make discretionary decisions

- Certain executives of the company can make these decisions, and company is vicariously liable for those acts, but didn't say how far down the chain of command a company can go

 
- D: if Re Wilson were still the law, having a corporate trustee would be pointless


- Note: improper delegation was not a ground of appeal at SCC, so this language is only found in the BCCA J of Fales
____________________________________________________________________________________

5) STATUTORY PROVISIONS PERMITTING DELEGATION
A) SECTION 7 – SOLICITORS AND BANKERS

- Again, delegation is permitted if it is expressly authorized either by the trust instrument or by statute
- In BC, section 7 of the Trustee Act gives T's power to use solicitors as agents to receive trust property and to use bankers/solicitors as agents to receive insurance proceeds


- D: rationale is lawyers are needed to close trust transactions in a timely and cost-efficient manner

- However, T must not leave the trust property in lawyer/banker's hands longer than necessary to complete the transaction; otherwise, T is open to liability

- See particulars of s.7 of the Trustee Act:


7(1) Power to authorize solicitor for receipt of money

- "A trustee may appoint a solicitor to be the trustee's agent to receive and give a discharge for money, or valuable consideration or property receivable by the trustee under the trust, and a trustee is not chargeable with breach of trust merely for having made or concurred in making that appointment"


7(2) Power to authorize banker for receipt of insurance money
- "A trustee may appoint a banker or solicitor to be the trustee's agent to receive and give a discharge for money payable to the trustee under or because of a policy of assurance, by permitting the banker or solicitor to have the custody of and to produce the policy of assurance with a receipt signed by the trustee, and a trustee is not chargeable with a breach of trust merely for having made or concurred in making that appointment"


7(3) Breach of trust

- "This section does not exempt a trustee from any liability the trustee would have incurred if this Act had not been enacted, if the trustee permits the money, valuable consideration or property to remain in the hands or under the control of the banker or solicitor for a period longer than is reasonably necessary to enable the banker or solicitor to pay or transfer it to the trustee"

7(5) Trust instrument

- "This section does not authorize a trustee to do anything the trustee is in express terms forbidden to do, or to omit anything the trustee is in express terms directed to do, by the instrument creating the trust"

____________________________________________________________________________________

B) SECTION 15.5 – INVESTMENT OF TRUST PROPERTY
- Section 15.5 authorizes delegation of one of the most important T duties: investment of trust property


- T's always retain the power to make policy decisions over what investments to make with the trust

- Therefore, if there is a testamentary trust for successive interests (ie: wife ( children ( grand-children), policy should balance the interests of the capital B (wife with life interest) and income B (children with remainder) without risking the corpus of the trust fund

- Example: if agent invests poorly, T can avoid liable for the resulting loss if they can show that the trust objectives prevented such investment


- B's can then sue the broker/agent for their lack of prudent care

- See section 15.5:


15.5(2) Delegation of authority with respect to investment

- "A trustee may delegate to an agent the degree of authority with respect to the investment of trust property that a prudent investor might delegate in accordance with ordinary business practice"

- Similar to the "Business Judgment Rule" that applies to directors of corporations


15.5(3) Conditions to delegate authority with respect to investment

- "A trustee who delegates authority under subsection (2) must determine the investment objectives for the trust and exercise prudence in

(a)
selecting an agent,

(b)
establishing the terms and limits of the authority delegated,

(c)
acquainting the agent with the investment objectives, and

(d)
monitoring the performance of the agent to ensure compliance with the terms of the delegation"


- To gain the benefit of s.15.5, T must properly select, inform, and monitor the performance of the agent; not good enough just to select without anything else


15.5(4) Duty to exercise reasonable care
- "In performing a delegated function, an agent owes a duty to the trust to exercise reasonable care to comply with the terms of the delegation"


- Therefore, agent is under the same duty to the trust that T would've had


15.5(5) Liability
- "A trustee who complies with the requirements of subsection (3) is not liable to the beneficiaries or to the trust for the decisions or actions of the agents to whom the function was delegated"


- Basically, they're immune from liability if they conform with s.15.5(3)


15.5(6) Delegation of authority with respect to investment
- "This section does not authorize a trustee to delegate authority under circumstances in which the trust requires the trustee to act personally"

- Therefore, T can't delegate if S intended T to act personally or T tries to delegate policy decisions that are central to the purpose of the trust

- Note: Former s.15 of the Trustee Act provided a list of "authorized investments" that deemed any investment decision purchasing these kind of investments prima facie prudent


- BC legislature abolished this safe harbour in 2002 and instituted s.15.5 (see Fales)

____________________________________________________________________________________

V. THE DUTY OF LOYALTY
1) THE GENERAL PRINCIPLE

- Duty of loyalty: T must act wholly in the best interests of B's, and arises whenever there is a fiduciary relationship

- Note: duty of loyalty for T's has been interpreted stricter than duty of directors of a corporation

- There are 3 elements to the duty of loyalty:


a) T must act in good faith



- There must be an honest intention by T to abstain from taking advantage of another (ie: B)

- Therefore, T must restrain themselves from profiting from their office as a T in any way

b) T must act only in the interests of B

- If there is a conflict of interest between T and B, or between B and a third party, then T must act solely to protect B's interest


c) T must stay within the terms of the trust document when making discretionary decisions



- Even if T is given considerable/absolute discretion, court still has inherent power to step in



- If T fails to interpret language properly, they can still be held liable for decisions

- While Court will not intervene simply due to a disagreement between T and B, the Court will intervene in situations such as:


i) Cowan: if T considers irrelevant factors


ii) If decision is so unreasonable that no honest, fair-dealing T would come to that decision


iii) Unfounded favouritism amongst B's

- Remedy: Keech: remedy for T breaching their duty of loyalty is that T must hold profits they received personally from their position as T on constructive trust for B's, as well as account for all profits received


- Fales: if they cause a loss, must measure damages as well

- If 3rd parties negotiating with T are aware of the breach, any property they receive may be subject to being given back to the trust as well
- RATIOS of cases on the duty of loyalty:
- Keech: T must avoid all situations in which his/her personal interests conflict with B's interests

- Keech: B does not have to suffer a loss for T to be liable for breach of their duty of loyalty
- Boardman: possibility of a conflict of interest is sufficient grounds for breach of fiduciary duty; actual conflict of interest need not be present
- The next case is the starting point for all discussions on the duty of loyalty, and holds that T may not take a renewal of a lease in his/her own name when the original lease was held by him/her as T for B…

Keech v. Sanford (1726 UKLC)…If T allows their personal interest to conflict with duty there is breach
F:
- T tried to renew a lease for the benefit of an infant B when the market lease for the kid expires

- However, the landlord refuses to renew the lease because the tenant was an infant

- T then took the lease himself, figuring that this would not cost the infant anything


- However, Court intervenes after lease is granted and requires T to turn over all profits made

- T argues that B would have never been able to profit without T's intervention, as landlord would have never leased to the kid

I:
- Must T release profits from the lease to the infant even if B was never going to benefit from it?

J:
- Yes, for infant

A:
- Here, T couldn't contract out because B was an infant and couldn't enter into contracts



- However, there is a clear breach of trust with T using info and renewing the lease on his own

- While it may be harsh that T is the only person in the world that can not benefit, law of trusts requires this to protect B's from T's discretion

- T can never let his/her personal interest conflict with their duty as T, and this extends to any profits or advantages flowing from the trust


- Harm is not required, as B was never going to get lease, so the issue is not what B lost



- Instead, the focus is on what T gained and how it should have been B's gain


- Remedy: T who profits from his/her position as T must hold the profits on constructive trust for B's and account for any profits received



- If T has converted the profits into another form, B can trace the property
R:
- Duty of loyalty requires that B's must never be in a position to ask whether the discretion of a T has been exercised in T's interest rather than B's interest
- The next case involves T's use of confidential information from the trust for T's own benefit…

Boardman v. Phipps (1967 HL)…T must never personally profit from his/her position as a trustee
F:
- Testator set up a testamentary trust, which included worthless shares in company A


- B and T's solicitor decide to buy the company after gaining info as a result of the trust


- Everyone gets rich, but another B sues the D's for breach of fiduciary duty on the grounds that they had used confidential into obtained from the trust for personal gain

I:
- Was there a breach of trust?

J:
- Yes, majority follows principle in Keech v. Sanford as agents profited from officer as T's

A:
- Regardless of the fact that B's couldn't afford the stock, there was a conflict of interest because T stood to gain from the purchase



- Honest intention doesn't matter if B's consent and knowledge weren't present


- Since they profited from info obtained while acting as agents for T's, there was a breach of fiduciary duty and a lack of consent

- Rationale: agents got confidential info as agents of trust through their office acting for the trust, and used that info when buying the shares


- Dissent by Lord Upjohn: there must be actual conflict (not just a possibility) to impose liability

- More like Peso Silver Mines where there was consent, as agents were sent to negotiate
R:
- Duty of loyalty requires that T never use information gained from the trust for personal gain, otherwise there will be a breach of fiduciary duty
____________________________________________________________________________________

2) CIRCUMSTANCES IN WHICH THE RULE HAS BEEN INVOKED
A) GENERAL

- Boardman: equity applies a strict rule that T must not profit personally from his/her position

- This strict rule applies to the following situations:


a) Keech: renewals of leases on T's own behalf


b) Sale of trust property from T to the trust


c) Boardman: use of confidential information


d) Canadian Aero: obtaining corporate or other opportunities

____________________________________________________________________________________

B) ACQUISITION OF GAIN THROUGH EXPLOITATION OF OPPORTUNITY ARISING OUT OF TRUST OFFICE
- Q: can T discharge the burden of proof by showing there was no exploitation?
- ie: in Keech, T couldn't discharge burden by proving that the landlord was unwilling to renew the lease to the trust because B was a minor, even though T had done all he could do for the trust

- ie: in Boardman, Lord Upjohn in dissent held that T could benefit if his/her purpose was honest and was to assist B's (majority disagreed, however)
- D: the next two cases, which involve T's obtaining corporate and other opportunities, are the best cases to read on the duty of loyalty (probably because they're corporate cases) as Can Aero holds that:


a) Duty can't be formulated in a particular set of words



- Can't be put in a straightjacket


b) Duty will depend on facts and context of a particular case


- ie: in Peso, no breach because company ceased to have an interest in the opportunity

- ie: in Aero, there was no special knowledge but there was taking a corporate opportunity in taking a contract to do an aerial survey of Guyana while company was still negotiating
Peso Silver Mines Ltd. v. Cropper (1966 SCC)…If company has no interest, director need not account

F:
- Cropper and 2 others were 3 of the 6 directors of Peso, a public corporation


- Offer made to Peso, but Board of Directors turned it down


- 6 weeks later, Dickson approaches Cropper and 2 other members of board about offer, and takes it

I:
- Did Cropper breach his fiduciary duty to the corporation?

J:
- No, for Cropper (at trial, BCCA, and SCC)

A:
- Here, Cropper and others were approached 6 weeks after the Board had rejected the offer and after it had passed out of the director's mind

- Also, directors were approached not in their capacity as directors of Peso, but as individual members of the public whom another was seeking to interest as co-adventurer


- D: Peso takes a contextual, factual approach

R:
- If a corporation ceases to have an interest, the law can't prohibit a director from taking an opportunity merely because he learned of it in his capacity as a director
- The next case confirms the majority's approach in Boardman whereby the rule against T profiting from his/her position applies regardless of whether the fiduciary relationship suffered any loss or whether the fiduciary was honest in what he/she did…
Canadian Aero Services v. O'Malley (1974 SCC)…If T uses corporate info from position, must account

F:
- Canadian Aero was preparing a bid for topographical mapping of Guyana; O'Malley and Zarzycki were senior officers (not directors) working/negotiating on a contract on behalf of Can Aero

- Since they felt they couldn't win the bid and therefore lose their jobs, O and Z resigned, formed their own competing corporation Terra, put in a bid, and won the bid over Can Aero from the Canadian government by using info gained as directors of Canadian Aero

I:
- Was this a breach of fiduciary duty?

J:
- Obviously

A:
- D tries to rely on Peso, but in Peso there was a finding of good faith in the rejection of the directors of the mining claims because of the strained finances of the corporation



- Here, there was a willingness on the part of Can Aero to enter into the deal, unlike in Peso


- Also here, D's started company and submitted bid while Can Aero was in heat of negotiations

- Thus Laskin J. determines that a strict rule of Peso should not be applied…instead, each individual case should be determined based on individual facts and circumstances
- D: Despite this, SCC takes a strict view that if a fiduciary uses info gained from their positions, they must account for all of the profits made from that information



- Whether the company could have benefited is irrelevant


- Here, P could end up getting something from litigation that they could not have gotten from themselves, so there was a breach of trust

- This was a specific business opportunity that Canaero had been pursuing and wasn't just in the same business area…was substantially the same opportunity


- D: shows that the starting point in any analysis: is there a conflict of interest or a potential conflict of interest in the circumstances?



- If there is, the only defence to a breach of duty is to show B's provided fully informed consent



- No fully informed consent here, so full liability


- Also, shows that company directors have a duty of loyalty as fiduciaries that doesn't end simply upon resignation

R:
- Duty of loyalty requires that T never obtains for themselves, either secretly or without the approval of B, any property or business advantage either belonging to the trust or for which it has been negotiating

Re Gee (1948 UK Ch. D.)…If T uses trust powers to get elected director of company, must account
F:
- T was appointed director of a company in which the trust held shares

I:
- Does T have to account to trust for director's fees and other benefits received from the company?

J:
- Here, yes, for B's, T must account for his/her salary and fees

A:
- Two possible arguments:



a) T only became a director through his position as T



b) Salary and fees are consideration for the services which he personally performs for company


- Therefore, T will have to account to the trust if:

a) T exercised power to appoint directors, or 

b) T used voting powers of trust shares to get elected


- T will not have to account if there is no use of the trust powers to get elected

R:
- If a T uses his/her position as T in order to secure themselves a directorship, they must account for their salary and fees
____________________________________________________________________________________

C) PURCHASE OF TRUST PROPERTY BY TRUSTEE

- General rule: T is prohibited from purchasing any part of trust property (Holder)

- Rationale: this is a clear conflict of interest, however honest the circumstances

- Therefore, any purchase of trust property by T without B's consent will be voided and T will hold the property on constructive trust for B

- Exception to the general rule: T may apply to Court under s.86 of the Trustee Act before the transaction is made and get approval for the purchase of trust property to T

- Such a transaction creates a voidable transaction that may be completed absent of evidence of bad faith or inadequate consideration

- TEST: Molchan: while T's purchasing trust property is a prima facie voidable transaction, after-the-fact approval can be made by Court under s.86 unless:


a) B shows evidence of bad faith


b) B shows evidence of inadequate consideration
- Note: in these lines of cases, character of trust property changed as a result of sale of legal title by T


- ie: Holder…farm converted to cash

- Not a question of B alienating their beneficial interest…rather, when T sells trust property to a third party for cash of equal or greater value, there becomes no more trust in the old property but rather in the cash now…what happens when T doesn't sell to a third party but to T themselves?

- Note: in this section, B still holds a beneficial interest for whatever was received in return; in the next section, B alienates his/her beneficial interest to T and no longer holds any interest in trust property

- D: always divide interests into legal and beneficial title before analyzing the transaction

- D: best practice is to get court approval before transaction and avoid a prima facie voidable transaction

Holder v. Holder (1968 UKCA)…Purchaser can't also be vendor, which is why T can't buy trust property

F:
- D was an executor on his father's estate who denunciated his position but was deemed ineffective


- Note: 
as an executor, he had fiduciary duties just like a trustee

- This son later went on to purchase a farm that was up for auction from dad's estate


- His brother (also a legatee under dad's will) sued, asking for the sale to be set aside

- His grounds was that he believed the executor breached his fiduciary duty because of the possibility that there may not have been proper value for the sale

I:
- Should the son/executor hold the farm on constructive trust for dad's estate?

J:
- No, for purchaser

A:
- D: T can't purchase trust property where B's consent, and the usual remedy for this transaction is that property goes back to the estate


- Self-dealing rule: person can't be both personal representative of the estate and also a purchaser



- In other words, same person can't be both a vendor and a purchaser of property


- However, here, D didn't interfere with administration of the estate and didn't take on any duties

- Since he didn't place himself in a position where his duties and interests may conflict, the court validated the voidable transaction

R:
- No trustee can buy property form the trust even with B's consent, and all such purchases are voidable unless the purchaser can demonstrate they were not a fiduciary

Molchan v. Omega Oil & Gas (1988 SCC)…Transactions are voidable unless no evidence of bad faith

F:
- A general partner bought the assets (oil and gas leases) of a limited partnership, even though he owed a fiduciary duty to the limited partners in the partnership 


- Some limited partners were not impressed by this and sued the general partner


- General partner then asks the court to approve the sale retroactively

I:
- Can the Court retroactively approve T's actions, ie: after the sale takes place?

J:
- Here, yes, as SCC makes an exception

A:
- General rule is that T cannot purchase trust property even if they did it honestly and in good faith


- While transaction is prima facie voidable, after-the-fact approval can be made by Court unless:



a) B shows evidence of bad faith



b) B shows evidence of inadequate consideration


- Here, the limited partners didn't have sufficient evidence to prove these two elements

- Wilson J. in dissent holds this is an improper shift in the burden of proof, as burden should be on the party trying to complete the transaction

R:
- In Canada, it is possible for trustees to gain court approval of a purchase of trust property after the transactions as long as there is no evidence of bad faith and inadequate consideration
____________________________________________________________________________________

D) PURCHASE OF BENEFICIARY'S BENEFICIAL INTEREST

- In any sale of trust property, new party gets legal title of trust party and B gets a beneficial interest in the purchase price


- Q: what happens when B sells their beneficial interest without legal title being transferred?

- The general rule is that, provided that B acts with full knowledge of trust affairs, a fiduciary or trustee may purchase property from B

- Rationale: conflict of interest rule does not apply because T is not dealing with any part of the trust property itself

- Therefore, while purchase of trust property from the beneficiary can't be made by T even with B's consent, T may purchase B's beneficial interest (similar to B alienating their beneficial interest)
- TEST: Crighton: onus of proof is on T or the fiduciary to show that B did indeed have all the relevant information known to T and that no advantage of B was taken, and can discharge this burden by proving:

a) B received full disclosure of all material facts
b) B received independent legal advice
c) B received a fair price (ie: reasonable consideration) for their beneficial interest
Crighton v. Roman (1960 SCC)…T may purchase B's beneficial interest if the transaction was fair

F:
- Roman was instructing T in respect of sale of some shares which he and 2 others had put in money


- These shares were then sold for cash and other shares

- The active B, Roman, instructed T to transfer new shares to his company, and T requested a receipt authorizing this transaction from the other constructive B's (ie: Crighton and a third person)

- Roman went to Crighton and got him to sign the receipt authorizing transfer of the shares, in effect transferring the beneficial interest to Roman's company

- Shares turned out to be worth far more than the cash Crighton received for 

I:
- Is this permissible?

J:
- Yes, as long as certain requirements are met

A:
- In such a situation, the onus of proof is on T to show 3 factors when purchasing beneficial interests:



a) No fraud, concealment, or advantage taken by T of B



b) B received independent legal advice



c) T must have given adequate consideration for the property


- Here, there was inadequate disclosure, insufficient legal advice, and insufficient consideration

R:
- While trustees may purchase the beneficiary's beneficial interest, failure of any one of the three conditions means the transaction is voidable and any profit will have to be disgorged

____________________________________________________________________________________

3) OBLIGATIONS WHEN MAKING DISCRETIONARY DECISIONS
- Note: the issue of extraneous considerations arises where T has a discretionary power

- While T may have a discretionary power, they still must fulfill S' intentions and preserve/enhance the trust assets for B's (ie: they should leave their personal views at the door)


- They are also permitted to take non-financial benefits into consideration if these will benefit B's

- However, T must keep in mind the prudent investor standard (see section on duty of impartiality)

- TEST: Cowan: Courts will/will not interfere with T's investment decisions when they are based on extraneous considerations (ie: outside express intention of S) if:


a) Good faith and linked to financial considerations – Uphold


- Fox: T must have duties in mind when making decisions and act within scope of their powers
- If T has absolute discretion under trust instrument, can take into account extraneous considerations if linked to financial considerations in some reasonably relevant fashion


b) Bad faith and not linked to financial considerations – Intervene


- Cowan: T's can't refuse to invest in unethical funds if it will make B's rich
- Fox: extraneous considerations = those unrelated to S' intention, T's duties, or considerations that offend public policy or are based solely on Ts personal preferences/agenda
- The next case deals with the situation of "ethical" investment decisions…

Cowan v. Scargill (1985 UK Ch. D)…Duty of loyalty precedes non-financial criteria in investment moves

F:
- A pension scheme for industrial employees of the National Coal Board was administered by 10 T's


- 5 T's were appointed by the Board and 5 T's were appointed by the mineworkers union

- At a union convention, union passed a resolution that they wouldn't invest their pension funds in coal because they held ethical views on coal mining and refused to invest in that area

- When T's were considering their investment strategy, 5 union T's refused to approve a policy to invest in coal because such investments were prohibited by this policy adopted by the union

- 5 Board T's sought a declaration that the 5 union T's were in breach of their duty of loyalty to trust

I:
- Did union T's commit a breach of trust by basing a decision not to invest on ethical considerations?

J:
- Yes, for Board T's

A:
- Court examines the different aspects of the duty of loyalty that union T's breached here:



a) Prudence



- No evidence this is a wise investment decision



b) Loyalty
- Union's political and ethical views took precedence over B's best interest, which is the highest yield possible for the fund



c) Even-handedness

- Even if you could show this was good for employment of certain workers, retired workers wouldn't care and their interests must also be considered by T's


- Unsurprisingly, the court held there was a breach of trust by the union T's

- While union T's could take into account union's environmental and labour policies when investing, must coincide with not increasing risk to fund by unduly restricting its investment

R:
- While T's can consider extraneous factors not connected to financial benefit, they can only do so if (1) power to do so located in trust document, and (2) can connect to financial considerations in some reasonably relevant fashion
- Note: seems unfair…law reform may be needed to balance recognition of the use of non-financial criteria with restraints to prevent unreasonable financial detriment

- ie: if trust is silent, T shouldn't be barred from considering non-financial criteria provided the predominant goal remains the securing of a reasonable financial return

Fox v. Fox Estate (1996 Ont. CA)…T's discretionary decisions must be consistent with public policy

F:
- Testator left a life interest to his wife with remainder to his son


- Wife was T and had a power of encroachment in favour of her grandkids

- Her son married a wife that she hated, so she punished her son by encroaching on the trust and giving to her grandchildren some portion of the capital which would've generated income to her son

- Son, obviously unhappy, sought to have evil mom removed as executrix and directed her to account

I:
- Could T encroach on her son's interest based on her views of her son's marital decisions?

J:
- No, for son, such a decision would be contrary to public policy considerations

A:
- Here, wife as T had absolute discretion over the trust



- However, while a testator's will is not subject to court supervision, T is always subject to it

- Here, encroachment of all capital was made to punish the son, which was a breach of trust


- Also, this exercise of discretion was refused on grounds of contrary to public policy

R:
- Any discretionary decisions by T must be connected to the purposes of the trust and not for T's own agenda
____________________________________________________________________________________

4) DEFENCES TO AN ALLEGED BREACH OF LOYALTY
- By now, it should be clear that T's chances to make a successful defence when B makes an allegation of the breach of T's duty of loyalty to the trust is slim…for example, these defences DO NOT WORK:


a) Keech: T claims he/she honestly purchased the benefit without intent to defaud


b) Boardman: T or B suffered no loss

c) Keech: B could not have received the benefit or opportunity T purchased


d) B did not want the benefit that T purchased

e) Canadian Aero: T resigned from fiduciary position before taking advantage of inside info gained while acting as T

- ANALYSIS: the few defences that may work include:


a) Approval of court pursuant to s.86 of the Trustee Act
- T can ask for retroactive court approval of transaction (but good to do it pre-emptively)


b) Fully informed consent of all B's



- This "consent" includes proving that:




i) T fully disclosed all information to B to allow B to make "informed consent"




ii) T advised B to seek independent legal advice




iii) T paid fair market value for the property


c) Received opportunity independent of position as T



- See Peso Silver Mines, but a strict application of Keech may bar this defence
____________________________________________________________________________________

CHAPTER SEVEN – CONDUCT OF THE DAY-TO-DAY BUSINESS OF THE TRUST

I. THE DUTY OF IMPARTIALITY
1) PRINCIPLE OF HOLDING AN EVEN HAND

- The general principle is that Ts must act impartially when dealing with B's and must not give preferential treatment to any one B or group of B's unless authorized by the trust instrument

- S/testator may choose to give disproportionate interests to various B's, but it's their privilege alone


- Therefore, it is always T's duty to carry out terms of the trust as they find them

- Even-handed rule: T must act even-handedly between income Bs and capital Bs

- The usual situation is trying to be even-handed between B with a life interest who gets income and a remainder person who gets the capital

- T must keep an even-hand between them, even though they may have different interests in terms of investment and payment of the fund

- May be difficult to grow capital and income at the same time in fluctuating economic times

- ie: high yield on investments = more income, but higher risk to capital

- This relates to the duty of T's to keep a prudent investment portfolio

- Breach of duty (ie: not prudent) if assets not diversified enough or too risky for trust fund

- D: Nestle: at the time of investment, did the investment choice constitute a prudent portfolio?
Nestle v. National Westminster Bank (1993 UKCA)…T's entitled to keep an even hand between B's

F:
- Testator died, leaving a life estate in trust for his wife with remainder to kids and then grandkids


- An annuity (periodic payments) were paid out to the wife out of an insurance fund

- When wife died, income was to go to kids who had powers of appointment and advancement to spouses, with remainder to the grandkids

- Grandkids brought an action for breach of trust based on a breach of bank T's duty of not diversifying investments, as T's were required to make potentially high income investments but instead made extremely prudent investments thus diminishing the residue of the estate

I:
- What does B have to prove to show breach of duty of impartiality?

J:
- For bank, while bank breached duty (favoured income B's over capital B's), capital B's must prove actual (not just probable) loss

A:
- Here, the bank misread an investment clause, didn't review trust regularly, and didn't seek independent legal advice, so clear breach of trust


- However, as remainder B's didn't prove actual loss (just loss of a chance), and investment decisions weren't entirely imprudent, not enough to prove damages

- Very difficult for capital B's to prove loss, as there are so many investments out there that it's impossible to point to any other prudent portfolio that T should've chosen at time of investment



- D: rare for court to 2nd guess T's unless evidence of bad faith
R:
- Trustees must read the trust instrument and understand the scope of their investment power and duties to both income and capital B's
____________________________________________________________________________________

2) RULE IN HOWE v. LORD DARTMOUTH
A) "REASONABLY PRUDENT INVESTOR" STANDARD

- T's are under a duty to invest trust funds, failure of which results in a breach of trust where T's will be personally liable for any loss that the trust suffers

- Previous s.15 standard was that T's must invest in "authorized investments" that were authorized by the trust instrument or by statute

- While trust document can still determine scope of investments, now there is a more general duty of T's to keep a "prudent investment portfolio" in s.15.1

- Q: what standard of care applies to T's investment decisions?

- T's are to take only the amount of risk that a prudent business person would take when investing money for persons for whom the business person felt morally obliged to provide

- Degree of risk varies depending on:

a) Size/nature of trust assets

b) Terms of investment powers contained in trust instrument

c) Nature of the beneficial interests

- To avoid not meeting the standard of care, T's should:


a) Nestle: be even-handed between capital and income B's


b) Act honestly and in good faith


c) Not select unduly risky investments


d) Cowan: not invest on the basis of political or socio-economic beliefs

- TEST: today's standard of care is codified in s.15.1 of the Trustee Act, which provides for investment in any form of property that a "prudent investor" would invest in unless that power is expressly limited by the trust document
- Two other sections of s.15 that are relevant:


a) s.15.4 – breaching T's can offset losses against gains unless their actions were dishonest

b) s.15.5 – T's can delegate investment decisions, but T must set investment objectives and take reasonable care in selecting and monitoring agents
____________________________________________________________________________________

B) THE DUTY TO CONVERT 
- Situations often arise in which the interests of the life tenant and those entitled to the remainder conflict

- ie: if T invests in high-income-producing securities, life tenant may benefit at the expense of those entitled to remainder because high returns ≠ capital appreciation

- ie: if T pays expenses associated with administration of trust from income, life tenant would be penalized and holders of remainder interest would be correspondingly benefited

- Note: in many cases, trust property is not converted immediately because:


a) T has a power to postpone


b) T is unaware of their duty to convert


c) T is unable to find a purchaser to buy a particular trust asset

- Note: S instructions to "postpone conversion" = implied obligation/duty to convert
- S or testator may have imposed no duty on T to convert trust assets in the trust document…2 kinds:


a) Inter vivos trusts – no duty
- If there is a devise of property to B, there is no duty to convert
- Courts assume that particularization of assets is evidence of intention that the assets are to be held in specie ("in its own form"), even if result is uneven treatment among B's


b) Testamentary trusts – may be duty



- Rule in Howe v. Lord Dartmouth
- Rule in Howe v. Lord Dartmouth: If testamentary residuary assets are the subject matter of a trust, the law requires that residuary assets that are wasting or hazardous (or otherwise may result in uneven treatment of B's) are to be sold, and the proceeds constitute the trust fund
- ANALYSIS: there are 2 branches under this rule with regard to T's duty to convert:


a) Determine whether a positive duty to convert/sell assets exists in the will


- This can be determined by looking at S' intent regarding conversion
- Will be implied in a will if there is a trust of residual personal property for both life interests and remainder beneficiaries



- 3 possibilities:




i) Clear Intent = all property must be converted




ii) Unclear = only personalty that is wasting or hazardous must be sold and invested




iii) No intent = assets are to be retained and enjoyed in specie (ie: in their original form)


- 2 ways to look at this:


i) Express power to sell

- ie: "T shall call assets of my estate and may sell assets as it considers appropriate"



ii) Implied power to sell
a) Personalty – Lottman: T has CL power to sell personalty if there is no explicit power to sell and personalty is wasting or unproductive

b) Realty – Re Lauer: T has CL power to sell realty ONLY if explicitly given power by terms of the trust

- If unclear, all personalty that is of a wasting, speculative, or future interest type must be converted into prudent trustee investment portfolio under s.15.1 to s.15.4 of the BC Trustee Act
b) If duty exists, determine if there is a duty to apportion between income and capital B's



- See next section for 2nd branch of Howe v. Lord Dartmouth rule



- Where there is a duty to sell/convert, income goes to the life tenant before sale is implemented

- Where there is no duty to convert, trust assets can be enjoyed in specie, but the rule of prudent investment still applies (just don't need to be impartial between B's)

- D: in Howe, conversion was easy b/c had to be into authorized investments presumed appropriate…now, apply test for duty of care for an investor with idea of "Wasting, speculative, or future interest":

a) Even hand = Must generate a reasonable return for all B's

b) Prudence = Not diversified enough or too risky for trust to be invested in

- Example of wasting asset = lease of oil and gas property, as lots of income but wastes away the capital as it extracts more oil from the land
Lottman v. Stanford (1980 SCC)…T has positive duty to convert assets only for personal trust property

F:
- Testator left residue of estate to wife, with wife as life tenant and remainder to 4 kids

- Wife had a duty to convert personal property with a power to postpone

- Bulk of the estate was in real property, which was producing very little income

- Widow then seeks an order to convert to force T's to carry out a sale

I:
- Does the rule in Howe v. Lord Dartmouth apply to real property in Ontario?  Is the wife entitled to interest from the unconverted property?  How does the rule apply to land?

J:
- No, rule doesn't apply to land

A:
- Rule in Howe doesn't extent to real property


- However, the rule also does not apply here because while there are express powers for conversion, there is no duty to convert, so life tenant only has a right to actual (not notional) income
R:
- The rule in Howe v. Lord Dartmouth is restricted to personal property that is of a wasting, speculative, or unproductive nature
____________________________________________________________________________________

C) THE DUTY TO APPORTION
i) GENERAL

- Duty to apportion: requires T's to apportion between income and capital B's all "fruits" received from the trust property


- "Fruits" of trust property = dividends, interest, profits, and all other income return

- Applies whenever there is a duty to convert, whether that duty is express or implied, and applies to all trusts of successive interests

- Therefore, under this second branch of the rule in Howe v. Lord Dartmouth, there are 3 possibilities:


a) No duty to convert = right to enjoy trust property in specie

b) Unclear if positive duty to convert exists = duty to convert personal property only


c) Duty to apportion = applies to all trust property

- Although the duty to apportion is normally a corollary of the duty to conWvert, it may be excluded

- ie: testator directs a conversion, but also indicates that until conversion the life tenant is to enjoy the income produced by the trust assets

- Therefore, if there is no express trust for sale, but instead a direction that the life tenant shall enjoy the income in specie, the duty to sell/convert is negated

- Q: what happens when a life tenant is entitled to the "notional income" while waiting for the proceeds from a trust for sale?


- A: depends if the income pending sale is for personal or real property…see below
____________________________________________________________________________________

ii) INCOME PENDING SALE – PERSONAL PROPERTY

- Notional income: income that would have come from authorized investments

- Where there is an implied power to convert/sell, the courts will impute a "notional income" to the income beneficiaries (ie: the life tenant)
- ANALYSIS: There are 4 elements in setting a notional income scheme for personal property:


a) Asset already an income-producing investment – regular income

- If the asset in question is already an income-producing investment, then the life tenant simply receives income from that investment


b) Asset has not yet been converted – notional income

- If the asset in question is personal property which has not yet been converted into authorized trust investments, then the life tenant is entitled to notional income pending the sale

- In these cases, the Court will determine the income that would have been produced if it had been converted by obtaining the valuation of the property


- Date for determining the start of payment of notional income depends on the kind of trust:




i) Inter vivos trust = date of creation, ie: date that asset went into the trust




ii) Testamentary trust w/o power of postponement = 1 year after date of death




iii) Testamentary trust with power of postponement = date of testator's death


c) Notional percentage

- For notional value, courts put a value on the unauthorized and then apply a notional percentage (ie: around 3-9%) based on the evidence


d) Give amount to income B

- The court will apply whatever notional percentage they decide to the valuation of the asset, during which the asset was "wasted", and give this amount to the income B

____________________________________________________________________________________

iii) INCOME PENDING SALE – REAL PROPERTY

- Re Lauer: with real property, a life-tenant is entitled to notional income (based on a percentage of the value of the unconverted real property during the period of postponement) only if there is an express trust for sale power given in the trust instrument


- ie: duty to convert all assets of the estate coupled with a power of postponement


- Rationale: can't have an implied trust for sale of land…must be express

- In Re Oliver: life tenant allowed a sum equal to 4% of the value of the real property to be sold, and this notional income is to be paid out of the trust fund income

- Re Lauer: where there is no express trust for sale power, the life tenant/income B is only entitled to the actual income from the sale of real property

In Re Oliver (1908 UK Ch. D)…Two foundational rules for realty v. personalty before conversion

A:
- 2 rules from the Chancery Division:

a) Where real estate in trust for sale and proceeds are to be held for several in succession, the life tenant is entitled to rents and profits

b) However, if there is a personal estate, the life tenant is not entitled to income of the estate in specie, so far as it is not derived from authorized investments, but would be entitled to a sum representing interest at a fixed rate on the value

Re Lauer and Stekl (1976 SCC)…Without express power to sell realty, life tenant gets no notional inc.

F:
- Express trust gave T an explicit power to sell coupled with a power to postpone


- Unfortunately, the land didn't generate any income


- Life tenant claimed she was entitled to a notional income while waiting for the land to be sold

I:
- When is a life tenant entitled to notional income from the postponed sale of real property?

J:
- Here, for life tenant, she gets notional income pending sale

R:
- Where T's are under a duty to convert coupled with a power to postpone, the life tenant is entitled to a notional income pending conversion of property to an income-generating asset
____________________________________________________________________________________

iv) PRACTICAL PROBLEMS WITH DISTRIBUTING NOTIONAL INCOME

- Three problems that could arise:
a) If there are insufficient funds in the trust to pay the notional income, then the income B must wait until the sale is completed to be paid

b) If the actual income from the unauthorized investment is greater than the notional income, then the excess will be added to the capital

c) If the actual income from the unauthorized investment is less than the notional income, then B can get the excess income from the actual income in future years

- Royal Trust: if S wants life tenant to get the actual income before the property is converted, there must be explicit language in the trust instrument


- ie: "net annual income" = life tenant only entitled to notional income if property is converted

Earl of Chesterfield's Trusts (1883 UK Ch. D)…How to capitalize on a mortgage payment

R:
- If assets are producing zero income before conversion, and actual income is less than notional income, then life tenant could share for the time prior to conversion
Royal Trust Co. v. Crawford (1955 SCC)…Duty to apportion applies if not expressly ousted in trust

F:
- Family trust of residue to life tenant and person in remainder consisted of shares in two companies


- T's had an express duty to convert with a power to postpone

- Company issued huge dividend, but T's didn't convert; widow as capital B under trust claimed that, pending conversion, she was entitled to enjoy the income for the investment in specie
I:
- Do the rules of apportionment apply to the dividend?

J:
- Yes, for B, dividend was to be treated as capital

A:
- A mere power to postpone doesn't oust the rules of apportionment

- While it is possible to oust the duty to apportion, there must be very clear intention from S to prefer one interest over another if T's are to act impartially


- Here, shares represented almost the entire trust asset



- Therefore, if the dividends were treated as income, wife as capital B would get jack squat

R:
- The duty to convert and duty to apportion is part of the duty to keep an even-hand between capital and income B's, and this applies to shares even prior to conversion
____________________________________________________________________________________

3) DISRECTION TO RETAIN OR SELL
- Two sources of the discretion to retain or sell:


a) Express



- Given in trust instrument

- ie: "I authorize my T to hold any asset of my estate for as long as my estate T considers appropriate, whether it be by law an investment that my T may invest trust funds in"


b) Implied

- If trust document is silent, s.15.1 of Trustee Act may give T the discretion to retain or sell

- 2 competing considerations:


a) Income B – wants to maximize income-yielding assets because only entitled to income



- Life tenant is income B who usually gets profits or dividends from time-to-time


b) Capital B – wants to maximize capital nature of assets



- Remainderman is capital B who gets shares

- Re Smith: even where T has a discretion to retain/sell, T must still follow the even-handed rule if not explicitly excluded by the trust instrument

Re Smith (1970 Ont. HC)…T must always maintain duty of impartiality between capital and income B's

F:
- Son takes care of mother by creating an inter vivos trust whereby she gets a sum from the income of shares and he is remainder person with right to capital if she dies first


- Imperial Oil shares generate hardly any income/dividends but increase in net worth big time


- Mother writes to trust company expressing her wish to convert some shares to higher yield investments such as bonds or mortgages (ie: 2% ( 8-10% yield)


- T asks S (who is also capital B), and S says the shares should be kept in trust

I:
- Should the son have a duty to convert the shares?

J:
- Yes, for income beneficiary/mom

A:
- The son, as settlor and capital B under the trust, had an obligation under the trust to exercise the power of conversion with an even hand and had failed to do so


- Court then removed T's as T's here and put in new T's, as T displayed improper deference to capital B at the expense of income B

R:
- Even if T has a discretion whether to sell, they still must keep an even-hand between B's

____________________________________________________________________________________

4) OBLIGAITON TO RETAIN

- The even-handed rule does not apply if the trust document expressly obligates T to retain the asset

- In drafting, it is better to expressly state that T has an obligation to retain, and then state that the rule in Howe v. Lord Dartmouth does not apply

- ie: if asset is particularly valuable real estate or an asset holds great sentimental value
____________________________________________________________________________________

5) TRUST OF SHARES – APPORTIONMENT BETWEEN CAPTIAL AND INCOME
- Q: when benefits pass from a corporation into a trust with successive interests, should these benefits should be treated as capital or income?

- Basically, when companies capitalize profits (ie: pay out in the form of shares), companies couldn't care less if the beneficiary is a shareholder or a trustee

- Generally, when T's make prudent investment choices, there is no question as to whether a particular receipt (ie: distribution of money) represents income or capital

- If T uses apportionment appropriately, it will generate balance between capital and income

- However, sometimes receipts are not so easily classified (mostly an accounting issue)

- Note: S can specify in trust instrument whether certain receipts will be classified as income or capital


- Can also give T discretion as to classification of receipts
- TEST: to classify income (life tenant) and capital (remainder person):


a) Income to life tenant = profits or dividends


- Dividends and other money payments

- Re Welsh: dividends are not always capital, must look at substance of transaction and analyze how it affects different groups of B's


b) Capital to person in remainder = shares


- Stock dividends, bonus shares, right to purchase stock, proceeds from redeemable shares



- Waters: redeemable preference shares is a distribution of capital and belongs to remaindermen

- Re Welsh: If S intended to value the shares as capital, then transactions which decrease the value of shares are capital distributions which go to remaindermen, not dividends
- "Form is substance" rule: Waters: generally, if corporate profits are paid out in the form of stock, any distributions from those retained profits are treated as capital ("form is substance") and will benefit the remainder interest


- However, this rule is subject to a contrary intention (ie: intended to be treated as dividends)

- D: if unclear how to treat earnings from trust terms, use the even-handed rule and determine a way to benefit both the income and capital B's
Waters v. Toronto General Trusts Corp. (1956 SCC)…Stock dividends capital b/c form over substance

F:
- Company had a large amount of accumulated earnings, and in order to save tax on those earnings, it capitalized them and issued them as stock dividends to its shareholders


- $64,000 worth of stock was received by Toronto General as T's of a trust with successive interests

I:
- Should this stock dividend be treated as income or capital?

J:
- For capital B's, stock dividends are prima facie capital

A:
- Unless corporate earnings (ie: profits or dividends) pass from the company to the shareholder, there is capitalization and the earnings cease to be earnings and become part of capital assets



- Here, income B's took the risk that the stock would be capital rather than income



- Therefore, trust must live with consequences as not subject to duty to apportion


- D: not all bad for income B's, as more capital invested = more income

R:
- The "form is substance" rule states that whether a corporate benefit is income or capital is determined by the company's mode of doing things, and once changed, intention follows that change
Re Welsh (1980 Ont. HC)…"Form is substance" rule doesn't apply when company sells assets

F:
- Life interest to wife with remainder to kids, with estate mainly shares in Welsh Lumber


- T's had power to sell or retain, and 2 years after testator's death, T's decided to sell capital assets


- The proceeds were distributed over the next 6 years as dividends (for tax purposes mainly)


- T's then put these dividends in a capital account


- Widow's estate argued, as per Waters, that dividends should've been given to the widow


- Children argued that payments were product of a capital sale

I:
- Were the dividends income or capital?

J:
- For kids, dividends are capital

A:
- Here, by looking at the language in the will and the circumstances, the court concluded that the testator had sufficiently ousted the "form is substance" rule from Re Waters
- Where a company sells assets and distributes them as dividends, it's stlll capital because it's basically all of the corporation's assets


- Therefore, capital remained capital even though it was converted into dividends


- D: Instead of "form is substance", this was a case of "substance over form"
R:
- The "form is substance" rule does not apply where capital is being distributed as income; only applies where income is being distributed as capital
____________________________________________________________________________________

II. DUTY TO DISCLOSE: ACCOUNTS AND INFORMATION
1) DUTY TO PROVIDE INFORMATION
- T's are under a duty to provide B's regularly with full and accurate information about the state of the trust and its administration


- As well, they must make trust documents available for inspection by B's

- Froese: when there is litigation, T must provide info as dictated by Rules of Court

- However, where T is given discretion, T is not required to:

a) Give reasons for the exercise of that discretion, nor

b) Permit B's to inspect documents that will reveal basis for the exercise of discretionary powers

- While no positive duty to provide info to B's, T's should provide general info to B's quarterly or semi-annually as part of their general fiduciary duty to keep B's informed and render accounts to B's
In Re Londonderry's Settlements (1965 UKCA)…Proprietary rationale for permitting inspection by B

F:
- B of a discretionary trust felt she was not getting as much love as the others, so she brought an action to make available the agenda of T's meetings, minutes, ect…


- T's make an application to the court for direction to outline their responsibilities

I:
- What documents must T's disclose?

J:
- Some, can see legal advice (unless T being sued) but can't see agenda/minutes of T's meetings

A:
- B's have a right to inspect documents setting out the manner in which the trust is administered



- ie: accounts, deed, legal advice as to extent of T powers, ect…


- However, T's under no obligation to disclose their motives for exercise of discretionary powers


- T's also don't need to disclose confidential info received from other B's (ie: letters of wishes)

R:
- Since B has an equitable interest in trust property, B can inspect to a limited extent because they have a proprietary right to see these trust documents

Froese v. Montreal Trust Co. of Canada (1993 BCSC)…If legal opinion for management, B can inspect

F:
- P claimed damages with respect to various breaches of trust by D T's


- P sought production of documents relating to advice obtained by D's lawyers regarding the acts from which the action arose


- D denied P was a B and claimed solicitor-client privilege over the documents

I:
- If P is a B, does he have a right to see the documents?  What is a "trust document"?

J:
- For P, if P makes out a prima facie case of being a B, then P has a right to inspect the documents

A:
- Right to see documents higher where litigation is in the discovery process

R:
- Legal opinions obtained by T's to inform themselves of the proper course of action is not protected by solicitor-client privilege and must be disclosed
Schmidt v. Rosewood Trust Co. (2003 PC)…B can never see actual trust instrument

F:
- Schmidt's son Vadim wants to obtain trust accounts and other information from T's of two settlements, the sole T of each is Rosewood Trust Company

I:
- What is the current law on disclosure?

J:
- For T, no more proprietary analysis; now analyzed in terms of fiduciary obligation, so B's no longer have an absolute right to administrative information

A:
- Duty to disclose is now discretionary

- Since B's have no control over the actual administration of a trust, their only remedy against T is an action for breach of trust

- Therefore, B has a right to information only insofar as it allows them to see if the trust is being properly managed

- Now part of T's fiduciary duty to keep B's informed and render accounts to B

- Court's inherent jurisdiction to order access to info is now related to its inherent jurisdiction to administer and supervise trusts

R:
- Since trust documents are meant to be private, B has no inherent right to see documents; instead, inspection is at the discretion of the court

____________________________________________________________________________________

2) DUTY TO ACCOUNT
- General rule: T's must keep proper accounts of how they deal with trust property, and must be ready to produce them for inspection and examination by B's


- This is a well-established rule whereby T's must make them available at reasonable times

- "Passing accounts": producing them in court, not before a judge but through a process giving B access

- See s.99 of the Trustee Act, which governs passing of accounts in the absence of explicit terms in the trust instrument:


99(1) Passing of trustee's accounts
- "Unless his or her accounts are approved and consented to in writing by all beneficiaries, or the court otherwise orders, an executor, administrator, trustee under a will and judicial trustee must, within 2 years from the date of the granting of the probate or letters of administration, or within 2 years from the date of his or her appointment, and every other trustee may at any time obtain from the court an order for passing his or her first accounts, and he or she must pass his or her subsequent accounts at the times the court directs"


- Therefore, 1st set of accounts must be passed within 2 years of T's appointment


- Court then may direct accounts subsequently or annually if B's give notice

- B's can apply to court if they wish to complain about accounts, such as in the next case…

Sandford v. Porter (1889 Ont. CA)…T has duty to provide accounting only to a reasonable extent

F:
- Creditor demanded copies of accounts of the assignee of a debtor

- The creditor didn't express a desire or make any attempt to inspect the accounts, and didn't even wait a reasonable time for copies; just brought an action to complain about accounts

I:
- What are the duties of T's in providing accounts?

J:
- For T, no misconduct here, B as creditor just brought a vexatious motion to harass T

A:
- Court makes 3 propositions about duty to account:



a) It is not the duty of T to drop everything and produce accounts on demand, BUT



b) B's should be able to come in and inspect accounts



c) It is not T's duty to provide copies of accounts, just provide facilities for inspection


- D: b) and c) no longer relevant due to technology


- Here, B's didn't wait a reasonable time for T to provide accounts, and no duty to make copies

R:
- "The duty of a trustee is to have his accounts always ready, to afford all reasonable facilities for inspection, and to give full information whenever required"
III. LIMITS TO POWERS OF ALLOCATION AND DECISION-MAKING
- Q: can S grant T unreviewable powers of decision making analogous to a privative clause?


- A: never, as Courts always retain an inherent jurisdiction to supervise and administer trusts


- Therefore, courts will be the final "decider" as to whether a trust has been properly carried out

- Boe: a clause stating that T's decision-making powers are "final and binding" will have no effect, as this infringes on the inherent jurisdiction of the court

____________________________________________________________________________________

IV. JUDICIAL ADVICE AND DIRECTIONS

1) APPLICATIONS FOR DIRECTIONS

- At CL, trustee decisions must be unanimous unless the trust instrument says otherwise

- If T's are deadlocked regarding a decision, they can apply to court under the Trustee Act for directions on the exercise of their powers:


86(1) Application for directions

- "A trustee, executor or administrator may, without commencing any other proceeding, apply by petition to the court, or by summons on a written statement to a Supreme Court judge in chambers, for the opinion, advice or direction of the court on a question respecting the management or administration of the trust property or the assets of a testator or intestate"


87(1) Effect and exception

- "The trustee, executor or administrator, acting on the opinion, advice or direction given by the court, is deemed, so far as regards his or her own responsibility, to have discharged his or her duty as trustee, executor or administrator in the subject matter of the application"

- Therefore, if T's follow court's advice, they are deemed to have discharged their duty as a T unless they committed fraud while obtaining advice

- In deciding whether or not to intervene, the Court must consider 2 grounds:


a) Intention of the testator



- Q: does failure of Ts to act frustrate S's intention?


b) Interest of the beneficiaries



- Q: who would be prejudiced by the deadlock

- Kordyban: the Court will only intervene in situations where failure to intervene will either frustrate S's intention or harm B's interests

- Situations where the Court will intervene:


a) When the Court will issue direction



- When there is a question of construction/interpretation (ie: whether a person is a B)



- Whether a power or duty must be exercised



- Kordyban: When there is a deadlock and "the court must get involved to allow the trust to run"


b) When the Court will not issue direction



- When a T wants a simple decision made (ie: can easily be done by consulting a lawyer)



- When T wants to know how to act (ie: how to exercise any particular duty or power)



- When a T wants the Court to tell them how to exercise their discretion

- RATIOS for the following cases:

- Re Wright: Court will not exercise discretion to decide selling price for assets, as S entrusted T with this task and court's won't interfere with decisions within T's scope of discretion

- Re Lohn: The Court will say if a decision is within the scope of T's discretion, but they will not say if a particular decisions meets those duties

- Schipper: However, may say if a particular decision meets those duties in exceptional circumstances
- Re Blow: If T fails to act, the court may order them to act

- Re Smith: If T fails to act, the court may remove them as T

- Re Billies: If T fails to act due to deadlock amongst T's, the court may order a specific action

- Kordyban: As court has inherent jurisdiction to intervene when it is "just and equitable" to do so, the Court will act if:


a) There is deadlock frustrating S' intent and defeating T, and


b) Prejudice to B's
Re Wright (1976 Ont. HC)…Arguments over whether to sell trust property will not merit intervention

F:
- Family trust with over 50% of trust property in shares of one company


- All Ts agreed in principle to sell, shares were put on the market, and Ts received an offer


- Canada Perm. wanted to sell for the sake of diversification, but 3 individual Ts said not at  that price


- CP then applied to the court for directions regarding the sale

I:
- Can the Court order the sale of the shares?

J:
- No, for individual Ts, court isn't in the investment business

A:
- There are two fundamental (but conflicting) principles here:



a) Exercise of T discretion ought not to be lightly interfered with



b) Ts must be unanimous in the exercise of their functions


- Here, there were two possibilities:



a) Absolute deadlock




- Re Haasz – 3 wanted to sell and 3 wanted to retain = absolute deadlock = intervention



b) Disagreement



- Court said here everyone agreed on the sale, only difference of opinion was in price




- Lack of unanimity wasn't sufficient to constitute deadlock so no intervention

R:
- The Court will make a distinction between lack of unanimity and absolute deadlock when there is a disagreement amongst Ts on how to act

Re Lohn (1991 BCSC)…Court won't approve a tax plan just because T's won't agree unless they approve

F:
- T had wide discretionary powers for rearrangement for the avoidance of tax


- T applied under the Trust and Settlement Variation Act to have the plan approved

I:
- Does the Court have jurisdiction to approve the plan?

J:
- No, court isn't in the tax planning business

A:
- T's here were seeking not only to exercise their discretion, but also to have the Court ratify the exercise of that discretion and to unload their responsibility onto the Court

R:
- The Court will not substitute its discretion for the discretion of Ts acting properly under the powers granted to them

Re Blow (1977 Ont. HC)…T can only rely on trust deed for decisions, but that's not enough for bad faith

F:
- There were 2 trusts, one to daughter for life, remainder to kids, and identical trust to her son


- Uncontrolled discretion of T's to encroach for benefit of daughter and son


- Testator advised T's how to exercise this discretion in a memo (not part of the will)

- Son's capital was advanced and daughter's was not, so application to Court to direct T's to encroach on the capital for the benefit of the daughter

I:
- Can the Court intervene here and direct the T's?
J:
- Yes, but it chose not to do so

A:
- The Court may intervene where there is mala fides or where T's have failed to exercise discretion



- However, can only rely on what it is the trust deed, and T's erred by relying on the memo

- Thus, T's failed to consider the question and were directed to reconsider without consideration of the memo, as B's weren't prejudiced here


- Courts can interfere even when T's have "uncontrolled discretion" in 3 situations:



a) Mala Fide exercise of discretion




- Broader than bad faith and goes beyond personal dishonesty




- Includes improper purpose, failure to consider, unreasonable decisions, lack of prudence



b) Failure to exercise discretion




- T's fail to address themselves to the discretion conferred upon them



c) Absolute deadlock




- Disagreement to the extent that administration of the trust becomes difficult

R:
- Court jurisdiction to intervene is discretionary in nature, and will only intervene if T's failure to act has manifestly prejudiced the interests of the beneficiaries
Re Billes (1983 Ont. HC)…Court can order sale to maintain trust and provide stability to capital/income

F:
- Testator died leaving an estate made up largely of shares in Canadian Tire


- 27 years after testator's death, value of the capital of the estate rose above $50 million


- Executors disagreed over whether the shares should be sold, so sought advice from the court

I:
- Should the court intervene here and direct the T's?

J:
- Yes, court orders the sale

A:
- Distinguishes the situation from Re Wright and Re Blow because there was some serious deadlock going on here that could cause real harm to both the capital and income B's

R:
- If there is deadlock over the question over whether to sell and it would no longer be prudent to hold on to the trust property, the court will order a sale
Schipper v. Guaranty Trust Co. of Canada (1989 Ont. CA)…Can't refuse B's wish for no good reason

F:
- Testator gave trust to wife directing T's to pay all income to her in her lifetime and such amounts of capital as T's in their "uncontrolled discretion" consider it advisable for her general benefit and welfare


- Widow then tried to encroach on the capital; 2 T's approved the encroachment but one T refused

I:
- Can the court intervene?

J:
- Yes, for widow, she can encroach

A:
- Generally, court will refuse to interfere with the "uncontrolled" discretion of T acting in good faith

- However, court is entitled to interfere where T is attempting to exercise its discretion to achieve a purpose not intended under the terms of the trust


- Here, T failed to properly exercise discretionary powers by:



a) Ignoring primary aim of trust which was to provide for widow during her lifetime



b) Having undue concern for remote future B's



c) No regard for unanimous consent of all living residuary B's

R:
- The court will intervene where T's exercise of discretion was made pursuant to considerations not expressed by the testator when property was transferred to T
____________________________________________________________________________________

2) SOURCES OF JURISDICTION

- Q: when will a Court interfere with the exercise of a discretionary power?

- Remember: there are two types of control of T's:


a) By the beneficiaries



- See section on "control of trustees" under beneficial interest chapter



- Re Brockbank: B's can't interfere with discretionary T decisions such as choosing new T

- Butt v. Kelson: B's can be treated as registered shareholders and can only compel director T's through voting shares


b) By the courts



- See Kordyban as well as the cases in the section above

- Remember: Court's inherent jurisdiction to supervise the exercise of T's discretion can't be displaced


- Therefore, trust instrument can't prevent Courts from intervening where T's are grossly negligent

- Two situations:


a) Court Intervention



- If discretionary power is coupled with a duty to exercise the power



- If exercise of power has not been considered at all


- Kordyban: If there are equally balanced powers (ie: power to sell + power to retain), then Court will intervene in cases of deadlock on the grounds that T's are under a duty to exercise one power or the other


- Kordyban: If T's don't exercise in case of deadlock on equally balanced power, they fail to discharge their duty and Courts must intervene to ensure that S's intentions are not frustrated and B's interests are not affected adversely

b) Court Non-Intervention


- If power is totally discretionary and S has given T absolute and uncontrolled discretion to exercise the power, so long as no bad faith and T has considered exercising the power


- If exercise of power has been considered but not acted upon


- If power has already been exercised, so long as the decision to exercise was not made in bad faith, oppressively, corruptly, or otherwise improperly


- If there is a conflict between a duty and a power (ie: duty to sell v. duty to retain)

Kordyban v. Kordyban (2003 BCCA)…Court will only intervene if won't be contrary to S' intentions

F:
- Wife and 2 kids were beneficiaries of a trust where the main asset was a lumber company


- Son and daughter given 60% and 40% voting shares respectively, and both named as T's


- Kid-Ts were deadlocked over a decision affecting a major asset of the trust, as daughter wanted to be a director and the son refused

I:
- Should the Court intervene?

J:
- No, for son

A:
- Here, the court refused to intervene because there was no failure to exercise discretion



- Testator intended to give son control with 60% of the voting shares


- If court imposed a unanimity requirement, this would frustrate the testator's intention because the son and daughter would have to agree on every decision, effectively redistributing 50/50

R:
- The Court will only intervene in situations where failure to intervene would either frustrate the settlor's intentions or harm the beneficiary's interests
____________________________________________________________________________________

V. INDEMNITY AND REMUNERATION OF TRUSTEES

1) INDEMNIFICATION

- At CL, T's were entitled to be indemnified (paid back) for all expenses properly incurred in the administration of the trust, but not for discretionary payments

- Rationale: as B gets benefits of the trust, there is no reason why T should bear the burden of all trust administrative expenses

- ie: if T goes to court, usually funded by trust assets unless he/she goes unnecessarily

- At statute, there is s.95 of the Trustee Act which codifies the CL position:


95
Implied indemnity of trustees

- "A trustee, without prejudice to the provisions of any instrument creating the trust, is chargeable only for money and securities actually received by the trustee even though the trustee signed a receipt for the sake of conformity, and is answerable and accountable only for the trustee's own acts, receipts, neglects or defaults, and not for those of other trustees or a banker, broker or other person with whom trust money or securities may be deposited, nor for the insufficiency or deficiency of securities or any other loss, unless it happens through the trustee's own willful default, and may reimburse himself or herself, or pay or discharge out of the trust premises, all expenses incurred in or about the execution of his or her trusts or powers'"

- Therefore, under s.95, T's get reimbursed for "all expenses incurred in or about the execution of his trusts or powers" if the action:


a) Arose within the scope of the trust


b) Was reasonable, and


c) Was an action T was obliged to do in order to discharge the obligation (ie: not discretionary)

- Q: what if entirety of trust property is exhausted and T's are still out of pocket due to outstanding expenses…can T's look to adult B's holding an absolute interest for reimbursement?

- Re Reid: T's not entitled to reimbursement of expenses from adult B's holding an absolute interest
Re Reid (1970 BCCA)…Usually can't use BC property to reimburse UK trust, but could here

F:
- Trust property was in both UK and BC, estate tax comes due, UK trust had insufficient assets to pay


- T's wanted to pay the estate tax out of the BC assets

I:
- Can T be indemnified from funds in BC in order to pay a tax bill in the UK?

J:
- Yes, for T, court reimbursed T' for foreign tax legitimately paid

A:
- General rule is that courts will not accept actions to enforce revenue laws of another country



- But here, UK law had nothing to do with indemnification, as they tax had already been paid

- Therefore, it was a simple action by T for indemnification regarding costs incurred in administration, and B failed to show any good reason why T should bear the cost

R:
- B's who gets the benefit of property should bear its burdens unless they can show a good reason why T's should bear them themselves
____________________________________________________________________________________

2) REMUNERATION

- Remuneration is payment to T for their duties, and the Trustee Act empowers the Courts to compensate Ts for their efforts in administering the trust, which is paid out of the capital of the trust:


88(1) Setting remuneration of trustees and guardians

- "A trustee under a deed, settlement or will, an executor or administrator, a guardian appointed by any court, a testamentary guardian, or any other trustee, however the trust is created, is entitled to, and it is lawful for the Supreme Court, or a registrar of that court if so directed by the court, to allow him or her a fair and reasonable allowance, not exceeding 5% on the gross aggregate value, including capital and income, of all the assets of the estate by way of remuneration for his or her care, pains and trouble and his or her time spent in and about the trusteeship, executorship, guardianship or administration of the estate and effects vested in him or her under any will or letters of administration, and in administering, disposing of and arranging and settling the same, and generally in arranging and settling the affairs of the estate as the court, or a registrar of the court if so directed by the court thinks proper"

- Therefore, T can apply to the court to award a one-time "fair and reasonable allowance as compensation for any kind of trust as long as it doesn't exceed 5% of gross aggregate

- D: must be "fair and reasonable", so T's are not automatically entitled to remuneration

88(3) Setting remuneration of trustees and guardians

- "A person entitled to an allowance under subsection (1) may apply annually to the Supreme Court for a care and management fee and the court may allow a fee not exceeding 0.4% of the average market value of the assets"


- Kind of like a salary


90 Application

- "Nothing in section 88 or 89 applies in any case in which the allowance is set by the instrument creating the trust"


- Therefore, if trust gives T an allowance, they can't apply to the court for remuneration


- ie: most professional T's don't want to be limited to the maximum 5% rule

Re Pedlar (1982 BCSC)…5% of the gross aggregate value is the maximum T can get, so ask for that

A:
- In deciding remuneration, the court will consider:


a) Size and complexity of the trust



b) Care, responsibility, and risks assumed by T



c) Time spent on administering the trust



d) Skill and ability displayed by T



e) Results obtained and success achieved through efforts by T
____________________________________________________________________________________

CHAPTER EIGHT – FIDUCIARY RELATIONSHIPS

I. INTRODUCTION TO FIDUCIARIES
- Fiduciary obligation: an onerous obligations that impose a duty of loyalty on the fiduciary

- Breaches of duty of loyalty, however, have some different remedies, such as disgorgement of profit, remedies against third parties, avoiding short limitation periods

- Finding that a fiduciary relationship exists is a question of fact in every case
- The basis of a fiduciary relationship usually found in trustees, agents, corporate directors, lawyers, ect…


- Guerin: these categories are not closed


- M. (K.): new categories can be created, such as parent-child in the context of sexual assault

- D: main focus here is to answer Q's on:

a) Whether remedies, such as disgorgement of profit are available

b) Whether third parties have come under a fiduciary obligation because of the circumstances of which they obtained property


c) Whether there's a limitation period beyond the regular 2-year limitation period barring claims

- Prof. Ramsay's summary on fiduciaries:


a) Lac: there are existing categories of fiduciary relationships


b) Lac: however, new categories of fiduciary relationships are possible


c) Hodgkinson: fact-based approach to determining if this is a new category of fiduciary


d) Lac: rare to find a fiduciary relationship in a commercial setting

e) Hodgkinson: remedy of restitution does not drive presence of fiduciary relationship; instead, must convince the court that there is a fiduciary relationship

f) Lac: even if a fiduciary relationship is present, not all bad activities done by a fiduciary are a breach of fiduciary duty (ie: negligence, breach of K, ect…)

g) Hodgkinson: broader remedies available for breach of fiduciary duty than those available for breach of K or negligence

h) Lac: 3 or 4 characteristics for determining new categories of fiduciary relationships

i) M. (K.): currently, fiduciary relationships focus on protecting non-economic interests

- Note: even though every T is a fiduciary, not all fiduciaries are T's, as trusts have 2 special features:


a) Three certainties present


b) T must have a proprietary interest (ie: legal ownership of trust property)
____________________________________________________________________________________

II. CHARACTERISTICS OF A FIDUCIARY RELATIONSHIP
- Common elements of the per se categories remain, but there has been much debate over how to come up with an accurate description of a fiduciary relationship and what aspects to give to that relationship

- Court will determine whether a relationship existed between the parties in which one party reasonably placed his/her trust or confidence in another or was dependent in some significant way

- For the dissent in Lac and later adopted as the majority in Hodgkinson, La Forest J. uses the test from Frame v. Smith when trying to find new categories of fiduciary relationships:

a) D has the scope for some exercise of discretion or power

b) D has the ability to exercise that power to unilaterally affect B's interest


c) Vulnerability on the part of B


d) Reasonable reliance by the second on the first

- Note: Sopinka J. for majority in Lac said to use the Frame v. Smith test for new categories of fiduciary relationships as well as for fiduciary relationships on the facts


- Still used to find new fiduciary relationship as adopted by La Forest J. in Hodgkinson

- However, La Forest J. in Hodgkinson introduced new test for finding FR's based on facts (see below)
____________________________________________________________________________________

III. OBLIGATIONS IMPOSED ON FIDUCIARIES

- The law imposes a general duty of loyalty upon all fiduciaries
- Includes the obligation to act honestly, prudently, diligently, even-handedly, candidly, and strictly in the best interests of another

- This precludes a fiduciary from making unauthorized profits, delegating responsibilities improperly, and placing themselves in situations where there is a conflict of interest

- In sum, the duty of loyalty requires a fiduciary to not act in a self-interested fashion
Guerin v. The Queen (1984 SCC)…Obligation between gov't and Aboriginals fiduciary but not trust

F:
- Crown took surrender of land on understanding it would be leased to Golf Club at good market rates

- Crown couldn't secure the lease on the terms that the Musqueam wanted, so they went out and agreed to a different lease with the Shaughnessy Golf Club without telling the Chiefs

- Musqueam Band then sued the Crown for damages for leasing below market rates

- They claimed the terms of the lease bore little resemblance to what was discussed at the "surrender meeting," as the new lease was much less valuable

I:
- Did the Band have any basis for a claim against the Crown as a result of the transaction?  If so, was the Crown in breach of its obligations to Aboriginal peoples?

J:
- For Guerin, damages for $10 million because fiduciary duty had been broken

A:
- Dickson C.J. talks about trust-like relationship between Aboriginals and the Crown

- Crown was not made an express/constructive trustee for Indians…if otherwise, the trustee would have had a fiduciary obligation to administer the property for the benefit of the beneficiary

- Equity will not countenance unconscionable behavior in a fiduciary relationship

- Each case must be decided on own merits…circumstances must give rise to fiduciary obligation

- Here, the obligation is to protect the financial interests of Musqueam reserve lands that they are surrendering for the Shaughnessy Golf Club


- D: By reason of the surrender, Crown had discretion as to how to achieve best interests of Band


- D: Failure to act in their best interests was a failure of their fiduciary obligations


- Band had no way to regain control after surrender, so had to rely on the Crown completely

- The nature of the fiduciary duty is sui generis…can't be fit into any other category (ie: not trust law)


- Equitable doctrine based on common law documents that takes private law into public law

- Aboriginal title is "a legal right derived from the Indians' historic occupation and possession of their tribal lands"

R:
- The Crown has a fiduciary duty sui generis in nature to administer Indian lands in the best interests of Aboriginal peoples
- In the next case, the majority found a breach of confidence which included proof of three elements:


a) Information that should reasonably be treated as confidential


b) Circumstances warrant confidentiality


c) Misuse of the information
Lac Minerals v. International Corona Resources Ltd. (1989 SCC)…Existing and new categories

F:
- Corona, a junior mining company entered into negotiations with Lac, a senior mining company, for a joint venture in developing gold mines


- Lac bought some property that Corona had been eying, which was a valuable piece of property

- Corona, which had already bought some claims close to this property, claims that Lac held the property in trust for Corona

I:
- Did Lac owe Corona a fiduciary obligation not to act against their interests by using the information they had obtained during discussions?

J:
- Yes, constructive trust in favour of Corona (3-2 judgment)

A:
- In dissent, La Forest J. lays out a 3-part description of fiduciary relationships (which would become the majority J in Hodgkinson v. Simms):

a) Per Se Fiduciary Relationships




- ie: trustee, agent, director, partner, ect…



b) Specific facts make fiduciary duty appropriate




- What facts are crucial to this determination…should be evidence of vulnerability




- Key Q: is there an expectation that D will act solely for the benefit of P?


c) Used to obtain an equitable remedy




- ie: conflict of interest = fiduciary duty




- Rejected by SCC in Lac (majority) and also in Hodgkinson


- Here, two commercial parties engaged in negotiations over a mining joint venture, and these circumstances alone make it difficult to find that a fiduciary obligation ever arose



- Possibly tort (misrepretatation) or breach of K (if agreement was signed)


- However, two commercial parties in negotiations won't usually become fiduciaries as there is usually a lack of vulnerability present (see third element in Frame test below)

- Sopinka J. for majority repeats the Frame v. Smith test for necessary elements in all fiduciary rel't:



a) Discretion must be exercised by someone



b) That discretion must be exercised unilaterally



c) B is particularly vulnerable to the exercise of the discretion

- D: application of the two tests below:



a) Majority – Sopinka J. – breach of confidence




- Corona, based on the Frame v. Smith test, was neither dependent nor vulnerable



- Corona could've protected itself with a confidentiality agreement

- Since majority found breach of confidence and constructive trust, no need to find a fiduciary relationship to give a proper remedy



b) Dissent – La Forest J. – breach of fiduciary duty

- Vulnerability is not essential (though it might be present/sufficient) (see Hodgkinson, where this argument was accepted by the majority)



- Need not be any harm to find breach of fiduciary duty (ie: Keech v. Sandford lease)




- ie: GM directors owe duty to company even though GM not vulnerable to individual




- Industry practice in negotiations was to disclose info, which made Corona vulnerable




- Irrelevant Corona could've gotten confidentiality agreement, as Corona shouldn't need one

R:
- It will be rare to find a fiduciary relationship in a commercial setting as one party will rarely be sufficiently vulnerable to the exercise of the other party's discretion
- After Guerin and Lac, there were two tests to find a fiduciary relationship:


a) Guerin – focus on manner of creation


- There is a voluntary relinquishment of self-interest (except for statute or by law)



- By statute, agreement, or unilateral undertaking


- One party has an obligation to act for the benefit of another and there is a discretionary power as to how to achieve the benefit of another


- Once discretionary power is added, more likely to find fiduciary obligations


b) Lac – focus on characteristics of relationship


- No voluntary relinquishment – characteristics still present (ie: bank loan)

- Cited Frame v. Smith for 3 common characteristics in a fiduciary relationship, that being discretion exercised, its unilateral, and B is very vulnerable to it

- The next case, a 4-3 split, contained a majority J written by La Forest J. (who wrote the dissenting J in Lac) finding that a fiduciary relationship existed and that it had been breached…


- Moral of the story: divulge all fees/commissions to those you are advising
Hodgkinson v. Simms (1994 SCC)…New fiduciary relationships can be found based on expectations

F:
- Stockbroker Hodgkinson got investment advice from the lawyer/accountant Simms


- Simms suggested investing in condos which were good investments until the market bottomed out


- Afterwards, it turned out that Simms was receiving commission from the condos


- Had Hodgkinson known of Simms' conflict of interest, he wouldn't have invested

I:
- Was this a fiduciary relationship?  If so, was there a breach of that fiduciary relationship?

J:
- Yes (4-3 split), fiduciary relationship existed…court unanimous on finding a breach of contract

A:
- La Forest J., writing for the majority, found a fiduciary obligation because:

a) Protection of reliance by vulnerable people

- Q: does B expect A to act in B's interests to the exclusion of A's interests?


- Court will find fiduciary relationship where A is expected to act solely for B

- Other protection – undue influence, unconscionability, negligent misrepresentation

b) Trust and confidence distinguish fiduciary obligations

- Need evidence of mutual understanding – one has relinquished his/her own self-interest to act on behalf of another

- If B has some control, that does not preclude a finding, but A must have substantial control of the decision-making
- Mutual understanding basis of reasonable expectations and vulnerability to harm

- Sopinka and McLachlin JJ., writing for the dissent, agree that advisory relationships involve trust and confidence, as lawyers are clearly per se fiduciaries for their clients

- Therefore, they agree that these advisor-advisee relationships can be distinguished from the company-company relationships in Lac
- However, they disagree over how much is needed for a fiduciary obligation

- Dissent holds that only complete, total dependence and reliance = fiduciary obligation

- Range of advice – distinguished by completely ceding of effective power by one to the other

- The crucial fact was how much Hodgkinson relied on Simms, and there were two conclusions:

a) La Forest J. – fiduciary relationship existed

- H wouldn't have invested if he had known full extent of S' involvement


- H expected S to act in H's interests to the exclusion of S


- S breached fiduciary duty by his decision not to disclose his relationship with the developer

- As the advice was the only basis for investment, claim for breach of fiduciary duty succeeded even though trial actions for negligence failed b/c no evidence of fraud or deceit

b) Sopinka and McLachlin JJ. – No evidence supporting conferral of power on Simms 

- H’s decision made after consideration and, if automatic, might be different result

R:
- The court will find a fiduciary obligation in advisor-advisee relationships where the advisee expects advisor to act in their interests to the exclusion of the advisor's interests
- D: In Lac and Hodgkinson, there is agreement and disagreement amongst the justices:


a) Agreement – test for reasonable expectation
- Q: Do the facts indicate that one party had a reasonable expectation that the other party would abandon self-interest and undertake to act for them through discretionary decisions?


b) Disagreement – degree of vulnerability/reliance that must result
i) La Forest J. in Lac – emphasizes the actual reliance in circumstances – objective standard


- If reasonable expectation on the facts, sufficient for a fiduciary obligation


- As La Forest J. dissenting J in Lac was adopted by the majority in Hodgkinson, use this one
ii) Sopinka J. in Lac – whether the beneficiary retained ability to protect him/herself

- Unreasonable reliance on other where they can protect themselves – total reliance

- TEST by La Forest J. for a fiduciary relationship on the facts: Are the circumstances such that P could reasonably expect that D would act solely in the interests of P, and if need be against D's own interests?  "Reasonable expectation" includes 3 elements:
a) Is there reliance on another acting in your interests?

b) Is that reliance reasonable (agreement, unilateral undertaking, or statute)?

c) Can the other affect your interests through power or discretion granted through your reliance?

- D: In Canada, the law does not require total vulnerability, as the ability to effectively influence decision is enough to find a fiduciary obligation
- However, this is subject to further revision by the Supreme Court of Canada, who may be less sympathetic to La Forest J.'s position in Hodgkinson than previous justices

- Therefore, while position probably won't move towards total vulnerability, a new SCC position may come close to it
M. (K.) v. M. (H.) (1992 SCC)…New categories of fiduciary relationships are always possible to find

F:
- Child was a victim of incest, tried several times to disclose abuse but couldn't


- At 10 years old, child tried to tell mother and at 16 tried to tell school guidance counselor

- As adult, she finally attended meetings of a self-help group for incest victims and realized her psychological problems as an adult were caused by the incest, and realized father was at fault

- Professional opinion was that victim was unable to assess her situation rationally before therapy

- At age 28, she finally sues father for damages for breach of parent's fiduciary duty

I:
- Could the court find a new fiduciary obligation between a parent and his child?

J:
- Yes, for victim, can sue and avoid short limitation period

A:
- Fiduciary obligations can extend to all aspects affected by the duty

- Vulnerability in a relationship extends beyond economic to physical and emotional well-being

- Becoming a parent is a unilateral assumption of duty to care for, protect and rear child

- A parent has power, can affect interests, and their children are at the mercy of the fiduciary

R:
- Fiduciary relationships protect both economic and non-economic interests
____________________________________________________________________________________

CHAPTER NINE – REMEDIES FOR BREACH

I. PRINCIPLES OF LIABILITY
- Breach of trust: takes place whenever T fails to fulfill his/her obligations with respect to the administration of the trust or fails to properly dispose of trust property


- Can be a failure to meet obligations imposed by statute, the trust instrument, or equity


- Can be both acts of commission and omission


- Liability for breach arises irrespective of whether the breach was innocent, negligent, or fraudulent

- Q: What can B get once they successfully convince the court that T committed a breach of trust?


- Previous sections focused on possibility of removing T's for continued and serious breaches

- A: B's have several personal and proprietary remedies available to them (see below)

- Canson: fiduciaries can't be held liable for losses caused by independent acts of 3rd parties

- Two notes on principles of liability:


a) Joint v. several liability



- If there is more than 1 T involved, CL principle is that liability of T is joint and several


b) Right of contribution

- However, if one T must compensate the claimant/B for losses, that T has a right of contribution from their co-T's

- Fales: corporate T tried but failed to seek contribution from wife co-T

- Below, there are two kinds of remedies:


a) Personal remedies – money J for breach, tracing in equity, accounting for profit

- Personal remedies are helpful when:


i) Trust property is no longer in T's possession, or

ii) When the value of trust property is less than the amount of B's claim



- Where T's breach lead to a loss to the trust, B can take action for compensation

- However, as personal remedies simply lead to a money J in favour of B against T, they may be worthless if T is insolvent


b) Proprietary remedies – constructive trusts, tracing in law


- Proprietary remedies are helpful when:




i) Trust property still in T's possession




ii) T is insolvent or close to bankruptcy



- Much more powerful but may be more difficult to get

- Proprietary remedies confer a variety of benefits over personal remedies, including:


a) Confer priority over D's creditors upon insolvency


b) Enable P to take advantage of any increase in the value of the property


c) May be available when a personal remedy is not available


d) If property is income-producing, they carry interest from the date that D acquired the property, whereas in personal remedies for accounting interest is only carried from date COA arose

____________________________________________________________________________________

II. PERSONAL REMEDIES
1) GENERAL

- B's must choose one of two alternative personal remedies and, if successful, get a money J:


a) Action for compensation – disapprove T's conduct


- Best remedy if it is difficult to prove amount of profit or whether any actually arose from breach

- Award if breach of trust = value of the original property at time of trial, the value missing to be made up from T's own funds

b) Action for accounting for profit – approve T's conduct



- Best remedy if profit has been made from investment

____________________________________________________________________________________

2) ACTION FOR COMPENSATION FOR LOSS
- Action for compensation: action to recover the loss caused to the trust by T's breach of trust


- Best remedy if difficult to prove amount of profit or whether it actually arose out of breach of trust

- Hodgkinson: object of compensation for true breaches of trust by T is restitutionary to restore to the trust the loss T has caused; however, B will still have to show the breach caused the loss

- CAUSATION TEST: which standard should apply?


a) La Forest J. in Canson – but-for test
- Equity aims to restore a person to whom a duty is owed to the position they would've been in had the duty not been breached

- Therefore, but-for test is used and remedies applied including restitution and compensation:


i) True trust – special damages for all losses flowing from breach



- Damages are measured from date of the trial (giving more money)



- Guerin: equitable presumption they would enjoy any increase in value post-breach
ii) Breach of fiduciary duty – compensation for loss resulting from breach, and fiduciary must disgorge profit by way of damages





- Damages are measured from date of the breach


- If P wants to be compensated for increases in value post-breach, must lead evidence




- However, CL damage principles of mitigation and foreseeability apply


b) McLachlin J. in Canson – fiduciary's continuing duty


- Should be no distinction between trusts and breach of fiduciary duty


- Applies "common sense test for causation", where B can't be a "totally unreasonable person"



- Therefore, 2 situations where causation can apply:




i) D's breach permits wrongful acts of third parties against P





- If direct link between breach and loss, D will be liable for third party acts




ii) P suffers loss from third party after D's fiduciary duty has terminated





- If fiduciary duty is no longer continuing, and P took control of property, D not liable
- D: summary of principles for calculating compensation, as argued by La Forest J. and McLachlin J. (as she then was) in Canson:

	
	La Forest J. – majority
	McLachlin J. – dissent

	Special damages for all losses flowing from fiduciary's breach, including negligent acts of 3rd parties
	Restricted to "true trusts", and breach of fiduciary obligation is not a true trust

- other cases CL applies

- unless policy differs from CL objectives
	Should apply to all breaches of fiduciary duty, as the policy of equity is to protect vulnerable people

- CL = parties are free agents

	Do CL principles of remoteness, foreseeability, and causation apply?
	They apply where appropriate for breach of fiduciary obligation

- Causation based on but-for test
	Use causation to restrict damages – if no continuing duty by fiduciary, and 3rd parties cause damage, damage not caused by breach of fiduciary obligation

	Is there a positive duty to mitigate?
	Positive duty to mitigate may apply in certain circumstances
	If after notice B refuses reasonable period of time after notice of breach, then B's own actions cause loss


- D: A convenient way to set out special remedies available for plaintiffs

- CL damages, date of breach = date of damages

- Equity, date of breach = date of trial, so B gets benefit of the rising market:

	
	Common Law Damages
	Breach of T special damages

	Time damages measured
	Date of breach
	Date of trial

	Increases in value post-breach or increase and then loss
	P must lead evidence he/she would have obtained increase, but consequential losses = damages
	P doesn't need to lead evidence, as there's a presumption that he/she would enjoy increase or best intermediate price by trial


Guerin v. The Queen (1984 SCC)…Restitution calculated as per lost opportunity to develop land as res.

F:
- Crown made a less advantageous for Musqueam Golf Course without consulting with the Band


- Court found a breach of fiduciary duty (but NOT a breach of trust) by Crown towards the Band

I:
- How should the damages for the breach be assessed?  What quantum of damages should there be?

J:
- For Band based on restitutionary principles, as court awards special remedies of around $10,000,000 even though it was not a true trust

A:
- Band made several arguments to try and collect damages, all of which the court rejected:



a) Award difference between ideal deal and actual deal


- Court rejected this argument as being unrealistic


b) Award fairest market value lease for golf use at time of trial

- Court rejected this for similar reasons, as no buyer in their right mind would pay the amount listed for a golf club lease at the date of trial

- Market value of land had grown so much since 1958 that there would be no viable buyer


- Instead, the court fashions it's own basis for special damages based on restitutionary principles


- Q: what was the opportunity cost to the Band by entering into this disadvantageous lease?

- Here, restitution = B gets increase in value from date of breach to date of trial
- Equity presumes that the Band would've developed the land residentially, so restitutionary principles entitle the Band to the value of that "lost opportunity"

- This includes the rise in market values since the date of the breach up until date of trial


- Equitable presumption of best possible value:

- Even though Band gave evidence of other land they'd leased in the area, they didn't need to



- Court concludes their loss was a loss of opportunity to enter into a more advantageous lease

- There's a presumption that they would have wanted to sell at the highest price possible or develop in the most advantageous way possible, and that they would have in fact done so

taken the best alternative to the golf club lease, which in this case was residential development


- Note: if this was in contract law, Band would've had to prove that it would've developed the land
R:
- For damages based on breach of fiduciary duty, damages are measured at the date of trial and there is a presumption that B would enjoy the post-breach increase in value
- Similar to Guerin, next case was based on damages for breach of fiduciary duty (not breach of trust)

- However, the SCC re-examines the Guerin proposition that a person who succeeded in breach of fiduciary duty was entitled to full compensation on a restitutionary basis

- ie: put back in the position they would have been but-for the breach
Canson Enterprises Ltd. v. Boughton & Co. (1991 SCC)…Equity not rigid and can borrow from the CL

F:
- P purchased real estate for commercial investment


- After the sale closed, P built a warehouse; however, due to faulty soil and negligent engineers, the warehouse collapsed shortly after


- P then claimed total restitution from their solicitor at Boughton for losses as a result of the solicitor's breach of fiduciary duty, as he didn't disclose that a third party was making a secret profit and splitting it with another party in P's purchase of this failed real estate project


- P sued the engineer for negligence and won; however, was unable to collect the full amount


- To collect damages, P then sued the solicitor at Boughton for the entire loss (secret profit + damages from engineering problems) based on breach of fiduciary duty

I:
- Is the solicitor liable not only for losses flowing directly from the lawyer's breach, but also for the intervening negligent acts of 3rd parties (ie: the engineers)?  Can CL principles of foreseeability and remoteness apply to reduce equitable compensation for breach of fiduciary duty? 

J:
- Yes and no, for P, equitable relief granted, but solicitor only liable for direct losses

A:
- There is no legal remedy because enforcement of trusts and fiduciary obligations are equity concerns; compensation for breach of such fiduciary obligations is an equitable remedy


- D (Boughton) argues that the fusion of law and equity are complete, and therefore any equitable remedy should be limited by principles of remoteness and causation

- They only want to be liable for secret profit, not the faulty engineering…too remote to recover


- Both judgments agree that lower Courts were right not to award P for collapse of warehouse


- However, majority and dissent disagree over principles for calculating compensation:



a) La Forest J. – majority – for breach of trust, old restitutionary principles apply




- Manner of calculating compensation in breach of fiduciary ≠ breach of trust

- Rationale: T as fiduciary has control of the property and the award for breach of trust is to restore the object of the trust to B if possible, and if not, to compensate for what that object would be worth

- However, where a mere fiduciary (ie: solicitor) breaches his/her duty, the damages should be comparable to CL damages and restricted to the loss arising from the breach



b) McLachlin J. 

- Damages for breach of fiduciary duty should not be measured by analogy to tort and K law


- Disagrees with distinguishing "true trust" situations from other fiduciary obligations

- Now, at common law, amount of loss recoverable for breach of fiduciary duty can be reduced by failure to mitigate, causation, foreseeability, and contributory negligence

- Goal is to achieve consistency in granting monetary remedies

- Here, solicitor is liable for breach of fiduciary duty and P is awarded damages for the value of the secret profit, as these losses flowed directly from the lawyer's breach


- P argues they wouldn't have purchased the faulty soil if solicitor didn't tell them about it

- However, based on but-for test, can't say losses wouldn't have happened but-for the breach, as it's possible P would've hired the engineers anyways

- Therefore, engineering damages by third party too remote to hold solicitor liable for them

R:
- Damages for true breaches of trust will be calculated according to restitutionary principles, but mere breaches of fiduciary duty will be limited by common law principles
- The next case evaluates which test for causation should be used to calculate damages…

Hodgkinson v. Simms (1994 SCC)…Can use a but-for test for logical connection b/t breach and damage

F:
- P bought tax shelter based on D's professional accounting advice, a specialist in tax sheltering



- He didn't realize that D had been acting on behalf of the developers and getting commission


- Basically, D induced the sale by deliberately concealing his own financial interest for his own improper financial gain

- When the market crashed, P lost big time money and sued D for breach of fiduciary duty, claiming compensation on a restitutionary basis (special damages as per Guerin)

- Claims he K'd for "independent" financial advice in expectation Simms had no interest in outcome
I:
- Is D liable for the losses when the market crash was beyond his control?

J:
- Yes (but strong dissent), Hodgkinson gets capital returned

A:
- Simms argues the Canson defence, submitting that he did nothing to cause the collapse of the real estate market which was the real source of Hodgkinson's loss, not the lack of independent advice


- However, the court points out that Canson didn't signal a retreat from the principle of full restitution



- Rather, it merely recognized the fact that a breach of fiduciary duty takes many forms

- Here, the justices took two approaches to characterizing this breach of fiduciary duty



a) Majority, La Forest J. – but-for test of causation

- No sympathy for Simms and applied the but-for test of causation: would P have made the investment but-for the financial advice?

- Burden on Simms, the defendant fiduciary, to prove why the loss wasn't his fault

- Simms attempted to rebut by bringing up the remoteness argument from Canson
- However, La Forest J. concludes that "but for non-disclosure, the contract with the developers for the MURBs would not have been entered into.  The trial judge found as a fact that it was reasonably foreseeable that if the appellant had known of the respondent's affiliation with developers, he would not have invested"

- Therefore, even though he didn't strictly cause losses, Simms as a fiduciary exposed Hodgkinson to the risk of a particular investment and therefore owes damages

- Was not a technical breach like the solicitor in Canson; this was serious bad faith

- Court wants to deter others, as can't let fiduciaries speculate on profit from breach by protecting them from the downside of a gamble during a breach of their fiduciary obligations



b) Dissent, Sopinka and McLachlin JJ. – rejects but-for in breach of K situation
- Dissent rejects the but-for test in circumstances where the loss resulted from forces beyond D's control, accepting Simms' remoteness argument

- Sopinka J. holds that "the loss in value was caused by an economic downturn which did not reflect any indadequacy in the advice provided by the respondent"

- Reasonableness of foreseeability is part of breach of K, and the damage here was foreseeable in that there was a risk of loss in entering into real estate K's

- In CL, can't get damages for investment risks P's undertake, so Hodgkinson shouldn't get a remedy not available at CL because of remoteness, mitigation, foreseeability, ect…


- Therefore, Hodgkinson was successful in his claim for special restitutionary damages as per Guerin
- To calculate, court applied the presumption of best outcome whereby there is a presumption that T should get the best available value for trust property
R:
- Illustrates different approaches to causation and importance of causation as an issue in proving contract damages
____________________________________________________________________________________

3) ACTION FOR ACCOUNTING FOR PROFIT

- Action for account of profits: an in personam action to recover profits made by a T in dealing with trust property


- Note: since this an in personam remedy, if T is bankrupt, B will have to line up with other creditors
- Careful: don't confuse with T's duty to account for trust property, which is part of their duty to disclose

- T can profit in two different ways:


a) T profits out of misuse of trust property


- Clear breach of trust or breach of fiduciary obligation situation
- Here, B can get a proprietary remedy for T to hold profits on a constructive trust, which is awarded in addition to the personal accounting remedy


b) T profits without misuse of trust property

- ie: accepts a bribe for an investment that isn't technically a breach of trust but T gets a profit through a conflict of interest from their position as a trustee/fiduciary (see Keech v. Sanford)


- Here, B only gets personal remedy with a declaration whereby B's are entitled to the profit
- D: There are different considerations for accounting for profit remedy than compensation: 

a) Dishonesty of fiduciary irrelevant
- Unlike compensation, B's can access this personal remedy even if they did not suffer a loss

b) Fiduciary must owe duty of loyalty
- Duty of loyalty is key, as it's there to bolster/deter T's from breach

c) Was the profit gained while fiduciary acting within scope of task undertaken?


- If not acting pursuant to trust, not liable to the trust

d) Rule applied strictly
- D: Keech clearly says this rule should be applied strictly, as even if T's made an honest mistake, they are still liable to make good on the loss themselves

- Therefore, good faith mistakes do not make Guerin special remedies available, especially if there is no breach of trust

- Scott: if T mixes private money in with his/her own money for investments, B is entitled to a proportionate share of the appreciation


- Personal: strange, as B should be entitled to get all funds to deter T gambling with trust funds
- The next case sets out all of these propositions…

Warman International Ltd. v. Dwyer (1995 Aust. HC)…Must account for profit for any breach

F:
- Dwyer was GM of a Queensland branch of Warman, a company which was the Aussie agent for an Italian company which manufactured gearboxes for sale


- Dwyer then persuaded the Italian manufacturer to terminate Warman's agency


- As part of his scheme, Dwyer formed two companies that supplemented agency business of Warman and both companies made profits

I:
- Did the employee breach his duty of loyalty to his employer by negotiating with a supplier and another employer against the interests of the company?

J:
- Yes, for Warman, Dwyer breached his fiduciary duty and Warman entitled to an account of profits including the entirety of the net profits less allowance for expenses, skill, expertise, effort, and resources contributed by Dwyer

A:
- Accounting remedy applied strictly to try and make fiduciaries act better than CL "free agents"

- Since there is a difficulty in finding/detecting breaches of fiduciary duties or when profit opportunities are taken, court makes an example of T's to warn others not to do this

- Here, court found EE breached duty of loyalty to ER by negotiating with supplier and another employer against the interests of the company

- However, court did mention there are limits to the accounting remedy where the profit from running the new business are a result of both the breach and the efforts of Dwyer to run a business:

a) Breach of fiduciary duty of loyalty

- Fiduciary liable for these net profits

b) Deduction for fiduciary's own efforts, investments, etc.
- Only remainder of net profits were payable to Warman after Dwyer was able to deduct and keep his contributions of skill, effort, and capital

R:
- Fiduciaries who breach their fiduciary duty (including rogue employees breaching their duty of loyalty to their company) must account for profits from any new business venture, less deductions for their own efforts and investments

Scott v. Scott (1963 Aust. HC)…Even if T makes a profit through conflict of interest, must account

F:
- House (worth $1400 at death) left to husband for life, then remainder to child

- Husband sold the house, and using part of the sale proceeds bought another house worth more money which appreciated in value fivefold (from $1400 ( $5450)

I:
- Was repayment of original price plus interest sufficient to remedy breach of trust?

J:
- No, for B, B entitled to profits from land purchased with misapplied trust fund as well

A:
- T must account for the profit; can't just take trust profit, make an investment, profit, repay plus interest, and then claim that B is restored

R:
- Accounting for profit remedy is intended to deter T's from gambling with trust money, so if they do and make a profit, the profit belongs to the trust
____________________________________________________________________________________

III. CONSTRUCTIVE TRUSTS

1) INTRODUCTION

- Note: this section focuses on imposing a constructive trust as a proprietary remedy for breach of trust

- It is a special remedy that is proprietary in nature as opposed to the monetary common law remedies of damages or restitution

- D: sometimes, court will award constructive trust over the property, thereby holding the legal title holder as T, and also an accounting remedy for profits up to the time of the declaration
- Constructive trust: a trust imposed by equity when it considers it unconscionable for the owner of particular property to hold it purely for his/her own benefit


- In constructive trusts, intention is irrelevant as it is imposed by law as a remedy for breach


- It creates a property right where none exists before
- Note the difference in the issue of intention between the 3 kinds of trusts:

a) Express trusts – founded on the express or inferred intention of S, and T must either have express or inferred intent to carry out the trust

b) Resulting trusts – founded on the presumed (but rebuttable) intention of the transferor or purchaser of the trust property, and evidence of intent is critical to whether resulting trust is created

c) Constructive trusts – imposed on a person who holds title to property against his/her intention

- Soulos: the constructive trust remedy is available in two separate situations:

a) Property obtained through wrongful act of defendant – substantive constructive trust
- ie: profit by fiduciary, breach of confidence, etc.

- This situation does not require transfer to D, simply improper profit or gain by D
- To do justice and protect socially desirable  institutions – trusts; confidential relations

- Does not require enrichment and deprivation to be used

b) Defendant would be unjustly enriched if allowed to retain property – remedial CT
- Remedy for unjust enrichment, a Canadian invention whereby there is an enrichment to D, corresponding deprivation of P, and there is no juristic reason for transfer to D

- Must involve some form of transfer to D
- D: in both unjust enrichment and fiduciary obligation cases, CT remedy is given where there is some kind of special relationship to the property…outstanding issues:

a) What kind of special relationship does there have to be in relation to the assets?


- Lac: But-for test of causation used


- Beblow: must be some substantial connection between all assets of family and contribution

- Soulos: in fiduciary obligation cases, property must be acquired in breach of obligation and there must be a legitimate reason for P to seek constructive trust remedy

b) What are the duties/obligations of those holding property subject to constructive trusts?


- ie: difference between their obligations and duties of T's under express trusts

- May affect grounds of liability (ie: failure to invest)

- Boardman: purchasers declared as constructive trustees of shares for B's were not under obligations to invest the shares prior to the declaration, as they acted in good faith and were not aware of their obligations

- Advantages: imposing a constructive trust over CL damages:


a) If debtor is insolvent, creditor will have priority


b) Constructive trust is a secured transaction, so B can get any income that came from property

c) Property is seen to be constructive B's and not T's, so if property has come into possession of a third party who is not a BFPVN, B is still able to recover it
____________________________________________________________________________________

2) SUBSTANTIVE CONSTRUCTIVE TRUSTS – TRUSTEES AND FIDUCIARIES

- Note: big issue will be whether the individual is actually a fiduciary in the first place, so go back to chapter eight cases on how to find whether a fiduciary relationship actually exists first (unless clearly a T)

- SITUATIONS: where B can get a constructive trust, whereby the court will order that T hold profits gained from the breach of trust on a constructive trust for B

a) Breach of trust using trust property
- Keech: a CT is imposed where T profits through the medium of his/her trusteeship
- No requirements of enrichment or deprivation or transfer, just need evidence of improper gain


- This can be imposed whether the fiduciary is liable as a fiduciary or as a trustee


- Here, B can choose either:



i) Constructive trust – if property still in T's possession or T close to insolvency



ii) Compensation – property no longer in T's possession or claim worth more than property

b) Transfer to a third party


- Can hold on CT if BFPV with notice of the trust

c) T uses position as trustee to purchase new property


- Boardman: newly purchased shares held on CT for B's

- Sample situations where this remedy is awarded, and in all cases there was no transfer from B to T:
a) Can-Aero: Taking opportunity that comes to trustee as trustee and profiting from it personally

b) Boardman: Using information provided while acting as trustee to profit

c) Scott: Using trust property to earn a profit, even if property is not consumed in the profit-making
- In the next cases, even though there was no loss, CT was imposed because intention is irrelevant:


- Keech: infant B never had a right to get market lease renewed in name of trustee as T


- Boardman: trust had no right to buy shares from the company, as it wasn't an approved investment

Keech v. Sanford (1726 UKLC)…Intention of trustee is not relevant when imposing a constructive trust

F:
- T attempted to renew a market lease for the infant beneficiary and was refused


- Later, T renewed the lease for himself and made a profit from this

I:
- Was T entitled to make a profit in these circumstances?  If not, what is an appropriate remedy?

J:
- For B, profits from lease held on constructive trust for B

A:
- At equity, T could have legal title of the lease, but profits accrued are owed to B and held on CT

R:
- T may not make a profit for himself through his/her position as T, even if the profit could never have gone to B, and in such situations these profits can be held on CT for B
Boardman v. Phipps (1967 HL)…Good faith is no defence to imposition of a constructive trust

F:
- Solicitor, Boardman, and Phipps (B) decided a trust was not well served by the company that was the main asset of the trust, and purporting to act as T's, they wanted to investigate


- Company didn't object, took B and P in confidence, and in doing so they gained valuable info about the company which allowed them to acquire an increased number of shares in the company


- This put B and P in a position of informed investors as fiduciaries, privy to info they wouldn't have been privy to had they not been acting for the trust


- Other B's sought a declaration that the shares purchased by B and P were held on trust

I:
- Are the other B's entitled to a remedy?

J:
- Yes, profits from newly purchased shares held on CT for other B's

A:
- B and P argued that they acted in good faith, the trust could not have afforded to buy the shares, and even if they did, it would've been a bad investment

- However, Keech principle applies, whereby B and P must account for profits despite the fact that the trust made money from the purchase

- Also affirms Keech in that even though principal could've never acquired profit, the fiduciaries are still accountable for it


- Here, B and P are entitled to keep the shares



- However, the remedy is that the profits from the shares are held on CT

R:
- Fiduciaries required to avoid situations where their duties and interests conflict, and the fact that the profit could not have gone to the principal is of no consequence
Scott v. Scott (1963 Aust. HC)…Object of constructive trust is to punish T for wrongful acts

F:
- Testator left a house (worth $1400 at time of death) to her husband for life, remainder to P


- Husband remarried, sold house (breach), misapplied profits and bought another house for $1700


- At the husband's death, the house was worth $5450, and P's now claim the house

I:
- Are B's entitled to the profits from the land purchased with misapplied trust funds in proportion to the trust fund's contribution?

J:
- Yes, for B's, B's get a share of the gain made by T

A:
- B's entitled to a percentage of the profit equal to the percentage of the purchase money that came from the trust

R:
- Trust law discourages T's from gambling with trust money, so when they do and make a profit, the profit belongs to the trust

____________________________________________________________________________________

3) REMEDIAL CONSTRUCTIVE TRUSTS – UNJUST ENRICHMENT

- Unlike the above section on substantive CTs, which arose through either through the acts of the parties or to make restitution, the remedial CT arises by order of the Court to correct unjust enrichment

- Pettkus: before deciding which remedy to award, first a claimant must establish an unjust enrichment:


a) D's received an enrichment


- Can be either a direct or indirect benefit


b) P's suffered a corresponding deprivation

c) Absence of any juristic reason for the enrichment


- Possible arguments:




i) Plaintiff – reasonable expectation




ii) Defendant – valid contract, valid gift, P was under a legal obligation to make contribution

- Note: constructive trust is not the preferred remedy for unjust enrichment claims; money is through a quantum meruit claim; instead, must have circumstances making the constructive trust appropriate:


a) Money award inadequate or unlikely to be paid
- CL damages or restitution may be inadequate because:




i) Property is unique




ii) Difficult to assess property value (or increased in value)




iii) Property ought to have belonged to P to begin with




iv) Moral and social considerations to punish/deter D's behaviour
- Beblow: CL spouse was on a pension, and any money award that could be made would be unlikely to be paid or inadequately paid


b) Must have a substantial contribution
- In order for P's contribution to be at a sufficient level to give rise to a constructive trust, it must not a minor or indirect contribution…instead, it must be a substantial contribution

- Beblow: there was a home, a mortgage, a boat, a car…when assessing the fact that the husband was away working most of the time, and the wife generally kept the household together, court was able to say that wife's contributions to the family enterprise was substantial enough to justify a constructive trust remedy


c) Clear link between contribution/breach of duty and property over which trust is claimed
- Pettkus: there must be a causal connection between the property in question and the breach/unjust enrichment


- Beblow: "link" was wife's contribution of labour to keeping house clean, garden maintained, ect

-  ANALYSIS: in Lac Minerals, La Forest J. comments that for a constructive trust remedy, there is:

a) No requirement of a special relationship

- Therefore, Courts can grant the proprietary remedy in non-marriage situations

b) No requirement of pre-existing proprietary right
- While this may be present in cases where property has been transferred to a third party with notice, it is not required to get a constructive trust remedy

c) Requires a reason to grant plaintiff the additional rights flowing from property right
- The focus is not on whether or not D should be deprived; instead, focus on if P has established a right to a CT…there are several reasons for this:



i) Proprietary remedy gives rights against third parties superior to a money J

- Giving Corona a property right by way of constructive trust excludes the gold mine from the assets of Lac Minerals, which gives Lac rights against a secured creditor




ii) Allows accurate capture of all increases in value of trust property post-breach

- With monetary awards, court would have to estimate future of gold prices with a commodity that fluctuates in value day-to-day

- ie: $700 million v. $1 billion, who knows?




iii) Captures profit in situations which being made by fiduciary





- Makes sure fiduciary is not breaching duty of loyalty




iv) Deters breaches of loyalty





- Strengthens social and moral fabric of the nature of the duty

- Note: for unjust enrichment, an equitable lien on trust property may be available for a particular amount as an alternative to a constructive trust remedy


- Kind of in-between a monetary quantum meruit claim and a constructive trust


- The lien is an award of money secured against D's property for value wrongfully transferred

- If property falls in value after transfer, can force sale (see creditor's remedies)
- CALCULATION: In Beblow, McLachlin C.J. distinguished between two methods for calculating the value of P's contribution in an unjust enrichment claim:

a) Quantum Meruit monetary remedy – value received



- Quantify value of contributions and reimburse this amount, no need for a constructive trust

- D: quantify the economic value of the contributions as if they were wages, and then subtract the benefits received from the relationship

- Beblow: this method is best way to distribute a monetary remedy under unjust enrichment


b) Share from property on constructive trust – value survived



- Apportion the assets according to the ratio of contributions between the parties

- D: look at the value of the property and assess the contributions made to the family enterprise as a proportion of all contributions contributing to the assets

Pettkus v. Becker (1980 SCC)…Enrichment + deprivation + absence of juristic reason = unjust enrich.

F:
- Husband and wife cohabitated for many years and acquired assets through their common efforts

- When they broke up, the de facto ex-wife started an action seeking a declaration to a ½ interest in the lands and the share of the husband's beekeeping business

I:
- Should husband hold the interest on CT for his de facto ex-wife?

J:
- Yes, for wife

A:
- No intention for resulting trust here, as they were only CL partners and not legally marries

- Court looked to evidence of financial or other contributions to infer common intention


- While wife said that they "saved together", truth was he saved at her expense


- However, the court imposed a constructive trust based on 3 requirements:



a) Enrichment – yes, as husband had benefit of 19 years unpaid labour



b) Corresponding deprivation – yes, wife received little to nothing in return

c) Juristic reason – unjust to allow husband to retain benefit, as they had a spousal-like relationship and he knew or ought to have known of her reasonable expectation to property


- Q: was her contribution sufficiently substantial and direct to entitle her to a portion of the profits?



- Yes, sufficient causal connection between acquisition of property and corresponding enrichment

R:
- The ordering of a remedial constructive trust is one of the many remedies that may be ordered as a result of a wrong committed by one person against another that is properly categorized as unjust enrichment

Lac Minerals Ltd. v. International Corona Resources Ltd. (1989 SCC)…CT over gold mine

F:
- Lac liable for breach of confidence

I:
- Is a remedial constructive trust an appropriate remedy?

J:
- Yes, Corona gets a constructive trust remedy over the gold mine

A:
- Court had to decide whether to award Corona a constructive trust remedy or award them a monetary remedy based on breach of fiduciary duty and wrongful profit

- To decide, La Forest J. decides on unjust enrichment as a remedy, as but-for the wrongful conduct of Lac, Corona would've had the property that Lac developed into a gold mine

- See above for other reasons to grant P this remedy in this situation

R:
- Expanded situations for a remedial constructive trust, as there is no requirement of a special relationship and no requirement of a pre-existing proprietary right
Peter v. Beblow (1993 SCC)…Monetary remedy may be inadequate if difficult to assess value

F:
- Domestic case where P alleged her partner was unjustly enriched by her efforts


- D asked her to live with him, so she brought 4 kids to live with his 2 kids


- For the next 12 years, P acted as mother and stepmother to kids but wasn't paid at all, including all of the part-time work she contributed to the family fund


- While D earned lots of money, he became an alcoholic, was abusive, and soon relationship ended


- D owned a houseboat, van, and a now-vacant matrimonial property


- P brought an action for a CT declared in her favour over the home

I:
- Was a constructive trust appropriate?  If so, what is the best way to calculate her contributions?

J:
- For wife, entire family home awarded to wife performing unpaid labour because CL husband was living out-of-town and there were no other assets to award

A:
- D: SCC points out that the first two requirements of unjust enrichment – enrichment of D and corresponding deprivation by P – are an economic analysis



- The third requirement – no juristic reason for transfer – is more policy-based


- Here, SCC rejects the argument that love is a sufficient reason why there is a juristic reason to keep the benefit; instead, court will presume in a spousal relationship that there is no juristic reason



- Here, D didn't discharge that burden

- If Court intervenes by putting economic value on love, and requiring a spouse to pay for that when the relationship dissolves, they will interfere in an important social institution


- Next, the Court looks at 2 ways to measure appropriate level of compensation:


a) Value received – look at value of services that have been rendered

b) Value surviving – calculate amount of portion by whatever D's property raised in value by virtue of P's contributions (usually results in more valuable computation)

- Here, since a CT was awarded, computation made based on value survived method because there was a substantial contribution by the wife that had a clear link to the property
R:
- When a relationship dissolves in a non-marriage situation, the Court will use the concept of unjust enrichment as a remedy, but will not use natural love and affection as a reason to allow the spouse who receives the benefit of unpaid labour to keep that benefit

____________________________________________________________________________________

4) THE RESURRECTION OF "GOOD CONSCIENCE"
- Q: can a constructive trust ever be awarded where there is no unjust enrichment proven?

- Soulos: changes Pettkus, as if there is no enrichment or corresponding deprivation, the doctrine of constructive trust may still be imposed "to hold persons in different situations to high standards of trust and probity and prevent them from retaining property which in 'good conscience' they should not be permitted to retain

- Therefore, the other part of the constructive trust remedy is its use in cases of breach of fiduciary obligation
- aka: the "institutional constructive trust" remedy where it's being offered to bolster the institution of the fiduciary obligation

- Solves problem of cases that don't fit under unjust enrichment (ie: D enriched but P not deprived)

- TEST: In Soulos, McLachlin J. lists 4 conditions for this institutional remedy:

a) D must be under a fiduciary/equitable obligation in relation to activities that led to acquisition of assets
- In Soulos, no problem, as there was a connection between breach and property in hand


b) Assets in D's hands must be shown to have resulted from breach of obligation


- In Soulos, agency relationship proved causal connection


c) P must show a legitimate reason for seeking the proprietary remedy


- Can be either personal or need to ensure others like D should be faithful to their duties

- D: in Soulos, K's "legitimate reason" seems to be absent, as he could have purchased similar property for less, but Court accepted the argument anyways


d) Must be an absence of factors that would make imposition of CT unfair
- ie: can't have adverse affects on the rights of third parties (such as creditors)

- Soulos: if these 4 factors are satisfied, as they were here, court will award the CT remedy without profit by D or corresponding deprivation of D in order to uphold the institution of fiduciary obligations
Korkontzilas v. Soulos (1997 SCC)…CT can be awarded where P suffers no loss or D gets no benefit

F:
- Korkontzilas, a real estate broker, negotiated a commercial building for his client, but then decided to purchase the property for himself


- He liked to his client that the deal had fallen through, but 3 years later his client found out


- Client then sued K for an alleged breach of fiduciary duty giving rise to a CT


- Problem: property values had fallen from time of purchase, so P couldn't prove actual damages

I:
- Could the court award a remedial constructive trust even though the property value had fallen?

J:
- Yes, CT awarded

A:
- Court rejects the argument that the constructive trust remedy is only available in cases of unjust enrichment, as it has two major functions:



a) Prevent unjust enrichment



b) Maintain integrity of the institution of the fiduciary obligation


- Here, Court awards K constructive trust remedy on grounds of "good conscience"


- K lost the chance to own the property and lose money on it, but K still wanted the property

- No loss, deprivation, or profit-making here; simply a clear breach of Soulos' fiduciary obligations as K's agent was grounds for the remedy

R:
- The doctrine of "good conscience" can lead the courts to award a remedial constructive trust based on wrongful acts of a fiduciary

____________________________________________________________________________________

IV. THE STRANGER AS CONSTRUCTIVE TRUSTEE

1) INTRODUCTION

- Q: Should third parties, such as lawyers, banks, employees, agents, and strangers be liable to B's where they have aided T or fiduciary?  Or when they gained something from a breach of trust/fiduciary duty?

- Important when defendant trustee/fiduciary is without assets or insolvent and B suffers a loss or misses an opportunity to make a gain as a result of the breach, as B can go after third parties with assets

- Citadel: remedies against third parties divided up trust remedies against 3rd parties into 3 categories:


a) Trustee de son tort – when 3rd party acts as T


- Take possession of trust property as though T and take for benefit of B



- By doing so, transferee becomes T and are subject to all T duties and remedies

- ie: Arnold T for wife, car passes to Bertha, Bertha sells car, puts cash into GIC; if car appreciates in value 10%, Bertha subject to T duties such as duty of care, account, loyalty, ect.

- D: this is the easy case with family members, business advisors…next two are more difficult


b) Knowing dealing – when 3rd party is advising T
- Lawful receipt – misapplication after receipt

- Knowledge application inconsistent with trust

- If liable, will have to account for any losses as a result

c) Knowing receipt – when 3rd party knows a transfer is made in breach of trust
- Third party receives trust property for their own benefit, as opposing receiving the trust property as an agent for T's



- Must be receipt of trust property for own benefit

- Knowledge property transferred to them in breach of trust

- D: in these 3 ways that a stranger to a trust can be held liable as a constructive trustee for breach of trust, there are 2 key questions that apply to them:

a) What does fraudulent or dishonest mean?

- A: doing something you know you have no right to do OR assisting someone do something you know they have no right to do

- Brunei: director clearly intended to pay back airline, had no intention of stiffing them for ticket prices, but simply ran out of time and money…however, since he knew there was a risk that they wouldn't be able to be paid, there was fraud

- Air Canada: breach of trust was putting trust funds in an account that was subject to claims of other creditors, which put them at risk of seizure by JCs which he had no right to do


c) What standard of conduct imposes liability?  Subjective or objective dishonesty?

- Brunei: HL adopts objective reasonable person standard of dishonesty based on the actual knowledge of the person being held liable

- Twinsectra: solicitor, under pressure from client, closed eyes to danger that money he gave to a client (subject to an undertaking) could be used for other purposes

- Twinsectra: HL held that dishonest = knowing what you're doing is dishonest judged by the standard of a reasonable person (as opposed to judged by the standard of a reasonable person unless the person wouldn't know that was the standard)

- D: Is Twinsectra reconcilable with Royal Brunei Airlines regarding the definition of honest conduct?  Probably not…if Brunei standard applied to Twinsectra, solicitor would've been liable
____________________________________________________________________________________

2) THE DOCTRINE OF KNOWING ASSISTANCE/DEALING

- Air Canada: A stranger to a trust or fiduciary relationship may be liable under this equitable doctrine if the stranger, with actual knowledge, assists T/fiduciary in a dishonest and fraudulent scheme


- Rationale: stranger participated in something that equity finds "unconscionable"

- TEST: Air Canada: the 2 essential elements of a claim for knowing assistance against a stranger are:


a) Breach of trust was fraudulent or dishonest
- Brunei: dishonest means simply not acting as an honest person would in the circumstances, which is an objective standard

- Twinsectra: HL held that dishonest = knowing what you're doing is dishonest judged by the standard of a reasonable person


d) Stranger knowingly assisted in carrying out dishonest scheme
- Constructive knowledge insufficient, as this is a fault-based remedy

- Test: did the third party demonstrate wilful blindness, recklessness, or actual knowledge that the actions of T were a breach of trust?

- Dispute in HL about knowledge

- Test for knowledge in Canada in Air Canada: actual knowledge or willful blindly taking a risk that third party knows there is no right to take
- Brunei: Lord Nichols declares that knowing assistance in breach of trust is not about knowledge, but rather about dishonesty (but there is controversy as to the objectivity of the standard)
- D: knowing dealing of trust funds is grounds for a restitutionary remedy measured from Guerin, ie: date of return at time of trial plus principal

Air Canada v. M & L Travel Ltd. (1993 SCC)…Agent knowingly misapplied trust funds

F:
- Travel agency was obliged to hold in trust the proceeds from its sale of Air Canada tickets


- However, the agency breached its obligations under the trust and airline was owed $25,000

- Movies were to have been put into trust accounts that were set up, but instead the funds went into general accounts and got mixed up

I:
- Were the two directors of the travel agency personally liable?

J:
- Yes, for P, third parties liable

A:
- As the agency was T, liability as a constructive T could be imposed on the director, a stranger to the trust, only if he "knowingly assisted in a dishonest and fraudulent design on the part of the T's"



- Actual knowledge is required for knowing assistance liability



- Recklessness or willful blindness is insufficient for liability


- Here, breach of trust by the agency was dishonest and fraudulent

- It knowingly took a risk with Air Canada's funds by failing to hold the money in trust and mingling the trust funds with its general operating funds


- Directors participated in the breach of trust by dealing with the funds in question



- They directly caused the breach by stopping payment on all cheques to protect their interests

- This prevented payment to Air Canada and resulted in seizure by the JC bank of the funds in the general operating account

- While director was not involved in day-to-day operations of the agency, he knew the terms of the agency agreements and new trust funds were going into the general account


- Also personally benefited from breach when his personal liability to the bank extinguished

R:
- If a third party knowingly misapplies or deals with trust funds after receipt, they will be liable for breach of trust and will have to account for any losses that result

- The next case established that dishonesty is a necessary requirement in establishing liability for knowing assistance in a breach of trust…

Royal Brunei Airlines v. Tan (1995 PC)…Travel agent busted for using trust funds to cure cash flow

F:
- In 1986, Brunei Airlines appointed a travel agent to sell tickets, and they were required to account to the airline for all amounts received from sales tickets in return for a sales commission


- This made the agent a T for the airline of the money it received from ticket sales


- However, money received by the agent on behalf of the airline didn't go into a separate bank account; instead, it was paid into the agent's ordinary account with its bank


- Any balance in this account in excess of a stated amount went into another account


- When the agent went into arrears, Brunei terminated ag't and started an action for unpaid money

I:
- Does breach of trust, which is a prerequisite for knowing dealing, must be itself a dishonest and fraudulent breach by T?

J:
- Yes, for Brunei

A:
- HL decides that acting dishonest means simply not acting as an honest person would in the circumstances, which is an objective standard

- However, as opposed to negligence, honesty also has a subjective element in that it is a description of a type of conduct assessed in light of what a person actually knew at the time

- ie: carelessness is not dishonesty, as dishonesty = conscious impropriety

- Here, money paid to the agency on sale of airline tickets for Brunei was held on trust, so the agency had no power to use the money to conduct its business

- Therefore, breach of trust by using money to solve cash-flow problems instead of just deducting its commission and holding the money in a separate account until it paid the airline

R:
- Dishonest is required for liability for knowing dealing in a breach of trust and is to be measured objectively: knowing what he/she knew, would an honest person have done what the defendant did in the circumstances?
- However, in the next case, the House of Lords corrected itself and said what Lord Nicholls really meant in Brunei was that liability would only be incurred by those who were self-consciously dishonest…
Twinsectra Ltd. v. Yardley (2002 HL)…Creates a stricter test for finding liability

F:
- Twinsectra made a loan of 1 million pounds to Yardley, a property developer, but the loan was paid to a solicitor associated with Yardley and who was personally indebted to him


- However, the solicitor didn't comply with his undertakings and paid money to another solicitor to pay to Yardley, and the loan eventually wasn't repaid


- Twinsectra then goes crazy and sues everyone in sight for breach of trust

I:
- Was the solicitor liable as having dishonestly assisted breach of trust?

J:
- No, while the solicitor's undertaking created a trust, there was not dishonest conduct

A:
- Reconsiders Brunei and makes things pretty confusing for a law student


- Bottom line here is that solicitor didn't know he was committing fraud, while in Brunei, T knew what they were doing and went ahead and did it anyways
R:
- In order to establish liability on the part of D for knowing dealing, it must be shown not only that D acted in a manner that fell objectively short of the reasonable honest person standard, but also that D knew that his/her actions fell short of that standard
____________________________________________________________________________________

3) THE DOCTRINE OF KNOWING RECEIPT
- Knowing receipt: when a stranger to the trust, having received trust property, for his/her own benefit and having knowledge of facts which would put a reasonable person on inquiry, actually fails to inquire as to the possible misapplication of trust property


- It is this lack of inquiry that renders the recipient's enrichment unjust

- TEST: Citadel: a stranger to a trust or fiduciary relationship may be liable if the stranger:

a) Receives trust property in his/her own personal capacity
- ie: beneficially, not merely as an agent

b) Has actual or constructive knowledge of the breach

- Zeiss: Constructive knowledge must go beyond a "doubtful equity", and must have facts that would put reasonable person on inquiry or notice

- Zeiss: lawyer has no duty to ask client if there's trust money if it's a contested claim
- This is consistent with restitution (not fraud or fault-based) as basis, as a failure to inquire makes retention of benefit unjust

- If P can show knowing receipt, the remedy is a remedial constructive trust for the entire amount of the loss (not tracing)

- This means that B will not be defeated by a subsequent purchaser for value without notice


- With tracing, once you run into a BFPV without notice, can't trace into their hands

Citadel General Assurance v. Lloyds Bank Canada (1997 SCC)…Bank liable as constructive trustee

F:
- Insurance company was obliged to hold in trust the proceeds from its sale of P's insurance policies

- However, the funds were transferred into the bank account of the agency's parent company, which reduced the parent company's overdraft

I:
- Was the bank liable to pay P over $600,000, which was the outstanding amount payable to it for the premiums?

J:
- Yes, bank liable as a constructive T under the doctrine of knowing receipt

A:
- Bank wasn't liable as a trustee de son tort (see next section)
- It had never assumed the office or function of T, and didn't administer the trust funds on behalf of the beneficiary insurer


- Bank also couldn't be held liable under knowing dealing

- It didn't meet the knowledge requirement for this liability (actual knowledge ( recklessness)

- Bank argued it couldn't be liable on basis of "knowing receipt" because it never received trust property, but rather simply transferred property…court rejects this because:


a) Remedy is restitutionary based



- Bank was enriched at insurer's expense



- Thus, no doubt the bank received trust property for its own use and benefit


b) Degree of knowledge
- Lower threshold of knowledge required than in knowing dealing cases, as more is expected of the recipient who, unlike the dealer, is enriched at P's expense

- Therefore, constructive knowledge sufficient to establish "unjust" nature of recipient's enrichment, thereby entitling P to a restitutionary remedy

- Here, the bank should have inquired whether the use of the premiums to reduce the account overdrafts constituted a breach of trust

- By failing to make the appropriate inquiries, the bank had constructive knowledge of the agent's breach of trust

- Therefore, the bank's enrichment was clearly unjust, thereby rendering it liable to the insurer as a constructive T

R:
- Constructive knowledge (that is, knowledge of facts sufficient to put a reasonable person on notice or inquiry) will suffice as the basis for restitutionary liability
Carl Zeiss Stiftung v. Herbert Smith & Co. (No. 2) (1969 UKCA)…Dispute over whether funds trust

F:
- East German Carl Zeiss sued West German Carl Zeiss in a number of countries, including the UK


- Allegation was that the West German company held all of its assets in UK on trust for it


- West German company hired lawyers to advise it, and the East German company sued the lawyers based on their knowing receipt of trust funds


- They claim solicitors were constructive T's of the money they had received from West Germans in exchange for their legal services

I:
- Were the solicitors under a duty to inquire if they were dealing with trust funds?

J:
- Here, no, for solicitors

A:
- Remedy for knowing receipt is not tracing; it is a restituionary claim for the entire amount in the form of a constructive trust


- Here, there was a contested claim between the two German companies over whether the funds were really being held in trust


- In this kind of situation, it's not enough to put a reasonable person on inquiry


- Also, solicitors weren't doing anything dishonest or fraudulent


- Policy: T's have right to defend themselves can't be deprived of legal representation based on the doctrine of knowing receipt
R:
- Where there is a disputed claim or doubtful equity, third party can't be held liable for knowing receipt
4) TRUSTEE DE SON TORT

- Trustee de son tort: a person who was not appointed a T, but who takes it upon himself "to possess and administer trust property for the beneficiaries"

- These strangers intermeddling in the trust will be deemed a T and given T duties such as the duty of care, duty of loyalty, ect…

- Three propositions here:


a) Duties begin from the moment he/she starts to possess and administer that property

b) Stranger must know actually or constructively that it is trust property

c) Liability if he/she acts in a way which would be a breach of trust in a properly appointed T

- This construction is not based on dishonesty; simply based on action

- Liability does not arise because he/she has taken the office of T, but rather because he/she has possessed and administered trust property contrary to the terms of the trust of which he/she is aware or ought to be aware

- Note: these are rare because they arise in the case of express trusts


- Therefore, strangers get the unusual position of being constructive T's of an express trust

____________________________________________________________________________________

V. TRACING

1) GENERAL PRINCIPLES

- Tracing: an exercise in recovering trust property, even if, in fact, it is usually different property, that allows B to look to assets into which former trust assets have been converted and "trace" their beneficial interest into the converted assets
- Generally, if T's misappropriate trust property, equity enables B to trace the trust property and recover it


- This is true even if the property was transferred to a third party who is a BFPV with notice

- However, if the third party is a bona fide purchaser for value without notice of the trust, B will be unable to recover the property as, in that instance, the equities are equal

- When seeking a constructive trust remedy for breach, B's claim is against T personally; however, a successful litigant may run into a problem if T has converted assets or is bankrupt, so B has options:

a) Personal Remedies – Money J from action for compensation or for account of profit



- B's will seek an accounting for profits where the breach of trust led to T's obtaining a benefit



- B's will take an action for compensation to recover the loss caused to the trust by T's breach 



- Helpful in two situations:




i) Trust property is no longer in T's possession




ii) Value of the trust property is less than the amount of B's claim

- Problem: successful litigants may have worthless J if T has converted the assets or is bankrupt

b) Proprietary remedies – Tracing


- Proprietary remedies for breach of trust allow for tracing at both equity and law

- Since CL doesn't recognize or enforce equitable title, when a claimant is a B under an express trust, tracing is primarily through equity

- Helpful in two situations:


i) T retains trust property


ii) T has conveyed trust property to a third party who is not a BFPVN
- Key advantage for tracing: confers priority on B over defendant's creditors

- If the court is satisfied that an equitable tracing claim as been made, where T buys property using only trust fund money, there are 2 possible proprietary remedies:


a) Constructive trust – if property increased in value, allows B to regain property



- Allows B to regain original actual property and obtain any increase in value or unique benefit



- ie: in Lac, B got unique benefit of gold mine under a constructive trust


- Requires transfer of legal title to B (if sole B) or to T as trustee 

b) Equitable lien or charge – if decrease in value, B can get value from proceeds of sale

- Allows B to force sale of property and get value of trust property from proceeds in order to give B priority over other creditors

- Re Oatway, B used equitable lien and sale to get money back from shares
- Scott: B gets proportional claim in proportion to their original contribution to the purchase price


- If there has been a decline in value, can still protect trust through an equitable lien

- D: subsequent sections will also deal with mixed funds, which get very tricky:

a) T and B funds mixed

- Subordination of T to B’s claim

- B’s claim subject to LIBR

b) More than one B’s funds mixed

- B’s have proportional claim from date of mixture

- LIBR does not apply – pari passu ex post facto applies
- Note: tracing occurs most often when D is bankrupt

- As a proprietary remedy, this is advantageous, as the claimant can take title to the goods (rather than just receiving an award in damages that may be of little value against D in bankruptcy)
- Equitable tracing permits the claimant to follow property into a mixed fund or through such a fund into property purchased with monies from the fund

- Rationale: claim is against the traced asset itself, and is not dependent on establishing some claim to the entirety of the converted asset

- Tracing also applies to substituted property as long as B can prove transformation of original property


- Therefore, property must remain identifiable to be traced

- ie: if T gives trust money to a friend who buys a bond, and that friend cashes in the bond to invest the proceeds in a GIC, the B's can trace the trust money into the GIC and recover it

Foskett v. McKeown (2000 HL)…Tracing is not a causal inquiry, so causation but-for test doesn't apply

F:
- Investors paid Murphy in trust to buy a landing in Portugal


- However, Murphy misappropriated the money to pay for his life insurance policy instead


- The bastard goes on to commit suicide, resulting in a payment of $1 million pounds for his heirs


- T's claim that it was entitled to 40% of the payment, as it had contributed 40% of the premiums


- Meanwhile, company employees claimed a trust with respect of their own personal contributions

I:
- What are the principles of tracing?

J:
- For everybody, including reacher, as everybody shares pro rata in proceeds of the insurance policy
A:
- "Tracing is thus neither a claim nor a remedy.  It is merely a process by which a claimant demonstrates what has happened to his property, identifies its proceeds and the persons who have handled or received them, and justifies his claim that the proceeds can properly be regarded as representing his property"

- Tracing is part of property law, so there is no room for judicial discretion on what's fair/reasonable



- B is entitled to a continuing beneficial ownership, but only gets value of the asset



- If B is unhappy, they can make a personal claim for breach of trust if they can't trace


- A claimant can trace in equity into a mixed fun and can assert ownership of traceable trust property

- Q: why does the breacher get to share? Might not have known about the breach, even though they should have
R:
- All contributors are to be treated equally when trust property is traced
____________________________________________________________________________________

2) WITHDRAWING FROM MIXED ACCOUNTS
- When trust property is misappropriated, there are two kinds of substitutions:


a) Clean substitution


- ie: $100 of trust money used to open a new bank account = bank account is trust property


b) Mixed substitution

- ie: $100 of trust money used to open a new bank account, and $200 of T's own money is deposited…$100 held in trust as the interest is preserved

- This is a classic "mixed" fund withdrawal, where T breaches by mixing T and B funds

- Lowest Intermediate Balance Rule: A claimant to a mixed fund cannot assert a proprietary interest in that fund in excess of the smallest balance in the fund during the interval between:

a) Time of original contribution, and

b) Time when a claim with respect to that contribution is being made against the fund

- ANALYSIS: If T withdraws funds from a mixed account:


a) If mix is between B and trust funds, rule that T has no right to withdraw funds applies


- B has the option to decide if the asset purchased with the funds belongs to the trust or not

- ie: if T buys shares, even if they only use 1/10 of money in B's account, B has the option to claim the shares without any proportionality claims

- T only regains the right to withdraw once the funds are separated again

- Withdrawals get debited from T's portion of the fund

b) Once T has depleted the account below the amount of trust funds originally deposited, and nothing is left that is valuable, lowest intermediate balance rule applies

- Thereafter, any subsequent deposits by T are not credited to B's account per se unless the depositor demonstrates an intention to replenish the trust (which almost never happens)

- While B still can make a claim with other creditors against T (such as when T is insolvent), just can't make a property claim against T's bank account anymore

- Rationale: you cannot get out of a mixture more that you put into it

- Example: T deposits $100 of his own money, and adds $400 of the trust money (balance is now $500)


- T withdraws $450 (balance at $50) and redeposits $200 of his own money (balance now at $250)


- Q: T then becomes bankrupt…can B's claim the $250, the current balance of the account?

- A: No, B's can only claim for the lowest amount of trust money, being $50, as no more than $50 of the trust money went into the final $250 outstanding balance in the account

- Remedy: Re Oatway: if both B and T trust funds are used to buy an asset (ie: uses mixture of trust and own fund), B can go after either a constructive trust or an equitable lien
- In either case, B has an undivided proportional interest in the trust property

- Trustee’s interests are always subordinated to beneficiary’s until B's claim satisfied

- However, if T goes bankrupt, B's claim against T may be limited by the LIBR

- B may still have personal remedies against T if they have other valuable assets (think CredRem)


- However, unlike the tracing remedy, don't get to be a secured creditor if T goes into bankruptcy
In Re Oatway (1903 UK Ch. D)…When T uses mixed funds to buy property, B gets proportional interest

F:
- T mixed trust money ($3000) and his own funds ($4000) into an account ($7000)


- He then withdrew $2000 to buy shares and spent the rest, so balance now 0


- Trust estate, obviously not very happy over this breach of trust, claimed the shares

I:
- Does the estate have a claim against the shares?

J:
- Yes, for estate

A:
- Where T uses a mixture of trust funds and his own money to buy property, B will have an undivided proportional interest in the property



- T's interests will be subordinated to B's interest until B's claim is satisfied



- T's interest is depleted first and B can use either a constructive trust or equitable lien


- If T withdraws from a mixed fund to purchase property, but leaves enough in the account to cover the trust funds, the rule in Re Hallett requires that the purchase be treated as made entirely with his/her own money

- In that case, should no further dissipations to the mixed fund occur, the property, and any profit, belong to T

- However, if T goes further an dissipates the remaining balance, B's will have a charge on the property in the form of an equitable lien

- This charge may be for the proportionate part of the increased value, and not merely for the original amount of the trust fund

R:
- As a remedy when T withdraws from a mixed fund, B can choose to either get a charge for an amount of the trust money (which will be to their advantage where funds are depleted), or a share in the property where its value has rise in the form of a constructive trust

- The next case also deals with mixing T and B funds in a bank account where the LIBR applied…

James Roscoe (Bolton) Ltd. v. Winder (1914 UK Ch. D.)…Once money dips, no tracing more deposits

F:
- T agreed to collect and pay over book debts he owed to the company; instead, he deposited the debts into his own account and spent almost all of it


- After T died, the company claimed the whole amount in his bank account

I:
- Could they make a claim for the whole amount?

J:
- No, could only claim for the lowest amount of trust money

A:
- Lowest intermediate balance rule: any withdrawals are presumed to be from T's own funds first

- However, when the balance in the account dips below the total amount of traceable proceeds subsequent, the trust is not entitled to subsequent deposits because tracing of the funds stops at that point

- ie: A takes $10 from trust and puts into his bank account for a total of $20; can trace the $10 until balance goes to $9; once A starts depositing more money on top of that $9, trust money is no longer traceable because it's no longer trust money


- Here, the account was from mixed T and B funds



- Since balance went below amount that was in trust, company couldn't claim all of it

R:
- A beneficiary's claim will be subjected to the lowest intermediate balance rule when T withdraws funds from a bank account that contains the mixed funds of both T and B
3) MIXTURE OF (a) TWO TRUST FUNDS, OR (b) TRUST FUNDS AND VOLUNTEER'S FUNDS

- In addition to mixing T and B's funds, there are also situations where multiple B's funds mix


- In these situations, there is no subordination of interests between B's

- Any shortfall gets shared in proportion to their original contributions
- Re Diplock: B's get a proportionate claim to whatever is left in the balance of the fund


- If T makes withdrawal between first and second contribution, first contributor loses priority

Re Diplock's Estate (1948 UKCA)…Court can decide between Clayton's and pari passu on fairness

F:
- Money was paid to charitable institutions by the executors of the testator's will under a direction which was subsequently declared to be void for uncertainty


- These charitable institutions were volunteers, having provided no value for gifts made to them


- The heirs tried to claim the money back from the charities due to the mistaken transfer


- Trust funds were mixed with charity funds of other contributors

I:
- How much could the next-of-kin claim?

J:
- Only some, as heirs could only claim back what they contributed in proportion to what others contributed

A:
- There were two possible rules to apply here with regards to distribution:



a) Clayton's case rule

- Enshrines the principle of "first in, first out", whereby the first payment in is appropriated to satisfy the earliest debt

- Often unfair to early investors, as those contributing last get money back



b) Pari Passu ex post facto rule
- Distribution pro rata whereby B’s have proportional claim from date of mixture

- Often unfair to late investors as they have to share


- UKCA decides that the rule in Clayton's Case is to be applied when several B's moneys have been blended in one bank account and there is a deficiency

- However, this is only the starting point, and applies only where it provides a convenient method of determining competing claims


- Here, presumed intention of applying Clayton's rule was rebutted as being impractical and unjust



- If Clayton's rule was applied, only a small number of investors would get the funds



- Therefore, more just and fair to divide up the funds in pari passu
R:
- When there is a mixture of multiple B's funds in one account, B's have a proportional claim from the date of mixture and distribution proceeds in pari passu (pro rata)
Re Ontario Securities Commission and Greymac Credit Corporation (1986 Ont. CA)…Fairness

F:
- Trust company received funds from various depositors but then lost some of those funds


- Companies had contributed moneys first in the amount of $4.8 million


- Subsequently, the participants deposited $1.1 million


- Then Greymac withdrew $4 mllion and deposited it in another account, leaving $1.6 million

I:
- As between the companies and the participants, who gets the funds that are left?

J:
- Both share proportionally

A:
- Company's want to apply Clayton's Case rule, saying "first in first out"



- Therefore, first $4 million should be their money


- Court disagrees, as the rule that should apply is equality when beneficiary funds are mixed

- Therefore, they should share in what is left in proportion to their original contributions on the date of mixture
- Fairness: can't get more balance rights than what's in the account
R:
- The relevant date for determining when equality should apply when contributors share equally is the date when the mixture of beneficiary funds began

Law Society of Upper Canada v. TD Bank (1998 Ont. CA)…Apply most convenient rule 

F:
- Lawyer's trust account at issue, whereby there were many deposits by clients into the trust fund


- However, a lawyer with psychiatric problems blew the entire $900,000


- Just before law society froze the account, TD Bank deposited $700,000 for a mortgage


- No other deposits after TD's deposit before account was frozen

I:
- Could TD get the money back?

J:
- No, court applies pari passu ex post facto rule because this is not a proprietary remedy (LIBR doesn't apply)

- TD can put a claim in and share with other claimants (think creditor's remedies sharing under CAA), but can't ask for the entire amount of funds back as they aren't a secured creditor
A:
- Tracing is a proprietary remedy



- However, the pari passu is an equitable remedy, not a proprietary remedy (similar to JCs)


- Ex post facto ("after the fact") refers to after mixing



- Instead, there is one account and every party has a claim against their outstanding portion
R:
- If it is not possible to determine what proportion the mixed funds bear to each other, they will be divided equally (or pari passu) among the trusts involved
Re Graphicshoppe (2005 Ont. CA)…Co-mingling = trust funds to lose trust status and couldn't tract
F:
- Employer mixed funds of many B's to be remitted to a pension fund and put it in a general account


- In last few months before insolvency, employer used it for business expenses instead


- During that time, bank account went from negative to positive after receiving A/R funds


- Employees claimed a trust with respect to their personal contributions (so they'd get priority)

- Graphicshoppe submits that the trust was collapsed when sums were co-mingled with their own funds and that there was no trust property remaining at date of bankrupcy

I:
- Should the court apply the LIBR or the pari passu rule?

J:
- LIBR applies, mixing pension contributions with employer's funds in one bank account didn't destroy the trust, so T and B's funds were mixed and T's claim was subordinated to B's claim

A:
- Before money put back in, money was spent, so LIBR applied because there were no more trust funds left in the account, and even though many B's trust funds in there, pari passu didn't apply


- The funds constituted trust property when they were deposited into the account

- However, they lost their "trust" status when they were co-mingled with other funds in the bank account and couldn't be properly traced

- Can only have a proprietary remedy if you can trace the property


- Here, there's no more trust property, so there's no claim

- Bottom line: the trust property ceased to be identifiable

- Employee contributions were co-mingled with Graphicshoppe's funds and prior to the date of bankruptcy they were converted into other property and were no longer traceable
R:
- If T mixes funds with more than one B's funds, the lowest intermediate balance rule applies to distribution
____________________________________________________________________________________

CHAPTER TEN – BREACH: DEFENCES, CONTRIBUTION, AND INDEMNITY

I. DEFENCES

1) INTRODUCTION
- The most effective defence that a T has is to demonstrate that she/he:


a) Exercised due diligence, and


b) Met the standard of care owed
- Failing this, there are 7 possible defences:

a) Liability for acts of successor trustees

b) Limitation of liability by settlor

c) Statutory time limits

d) Consent by beneficiary

e) Contributory negligence

f) Innocent breaches by honest trustees

g) Rights to contribution and indemnity
____________________________________________________________________________________

2) NOT A TRUSTEE

- T can be liabile after retirement or resignation if the breach was pre-retirement

- If there are wrong acts committed by T's successors, the next case considers whether T's can be liable…

Head v. Gould (1898 UK Ch. D.)…For former T to be liable, must show T contemplated breach prior

F:
- T's got tired of adult B's harassing them all the time for advances, so T's found a friend of one of the adult B and appointed him as a successor T


- Trust fund was looted, and minor B sues past T's and successor T's for the looting

I:
- Could the T that resigned be liable?

J:
- Possibly, but not here

A:
- There is a duty on T's choosing successors to ensure that the trust fund will be protected from improper actions by successor T's



- Power to appoint rests in retiring T's


- However, this duty did not apply here, as resigning T's were entitled to rely on the profession of the new T, who was a solicitor, to control the adult B


- D: seems like T need actual knowledge for liability, not simply a mere suspicion


- Policy: nobody would be a T if liability could be based on mere suspicion

R:
- There is a low threshold, but if the reason for appointment is to permit a wrongful act to the trust, the retiring T can be held liable for breaches committed by successor T's

____________________________________________________________________________________

3) EXCULPATION CLAUSES

- Exculpation clause: a clause found in most modern trust instruments that excuses T's from liability arising from innocent mistakes, carelessness, and unknowing breaches of trust

- These clauses are one of the most common lines of defence against breach of trust claims

- They frequently excuse T for losses caused by any reason except fraud, willful dishonesty, and knowing breaches of trust

- If S, to persuade T to become T, puts one of these clauses in the trust document, there are 2 issues:


a) Narrow interpretation



- Courts give these kind of clauses the narrowest of interpretations


b) Validity



- Overly broad clauses may be struck down as invalid by reason of being contrary to public policy

Re Poche (1984 Alta. QB)…Exculpation clause cannot relieve T from liability for gross negligence

F:
- Language in trust document stated that "T wouldn't be liable for any loss not resulting from T's own dishonesty or willful commission of any action known to be a breach of trust"


- T made some minor breaches, ie: failed to call in property or convert it into money, lost some, ect…


- T argues they did not commit any willfull act known to be a breach of trust

I:
- Does the exculpation clause excuse the T from liability?

J:
- No, can't excuse "wilfull default" or gross negligence

A:
- See Armitage for current law

R:
- T must be held responsible for any loss resulting from his/her gross negligence, regardless of any clear provision in trust instrument relieving him/her from such liability
Armitage v. Nurse (1997 UKCA)…More recent view of exculpation clauses defining core obligations of T

F:
- Clause said that "T was excused from liability except if loss was caused by T's own act of fraud"

I:
- Can a T exemption clause validly excuse liability for gross negligence?

J:
- Obviously not, but here, clause was upheld


- S made choice to put this language in the trust document that anything outside of fraud would be excused, such as willfull acts known to be a breach of trust


- Duty of loyalty: core duty of T to act honestly and in good faith with the best interests of the B's



- This core duty can never be excused by S



- However, sub-duties (ie: due diligence, prudence, accounting, ect…) can be excused


- Also, this exclusion clause does not exclude property-based remedies such as tracing

- Therefore, if T sells property to purchaser with notice of breach of trust, B can still trace that property to the transferee

- End result of the clause is that T would not have been held liable for breach of trust even if he had caused loss to B's through his own grossly negligent breach of trust

A:
- Exclusion of negligent acts in exculpation clauses is not contrary to public policy, and this includes exclusion of willful acts, as long as S does not use clear and unambiguous words
____________________________________________________________________________________

4) LIMITATION PERIODS

- Laches: Neglect by B to assert a right or claim which, taken together with a lapse of time and other circumstances, causes prejudice to T and operates as a bar to the action


- "Equity aids the vigilant, not those who sleep on their rights"

- Limitation period statutes have codified the equitable concept of laches so as to bar the taking of certain types of actions after a set period of time


- Therefore, T gets protection as a result of statutory limitation periods

- However, BC Limitation Act also states the fundamental rule that equity will not permit time to run against the trust beneficiary

- Therefore, the limitation periods in the Act don't provide protection to any T who holds trust property improperly; has used trust property for his/her own benefit; or is guilty of fraud

- In BC, the time limit for commencing an action against a person is 10 years, including breach of trust

- However, there is a difference:


a) Regular actions


- Time starts to run when a person, reasonably informed of the acts, ought to have started action


b) Breach of trust



- See Limitation Act below

- Section 6 of the Limitation Act:


6(1) Running of time postponed

- "The running of time with respect to the limitation period set by this Act for an action

(a)
based on fraud or fraudulent breach of trust to which a trustee was a party or privy, or

(b)
to recover from a trustee trust property, or the proceeds from it, in the possession of the trustee or previously received by the trustee and converted to the trustee's own use,

is postponed and does not begin to run against a beneficiary until that beneficiary becomes fully aware of the fraud, fraudulent breach of trust, conversion or other act of the trustee on which the action is based"


- D: fraud = dishonest


6(2) Running of time postponed

- "For the purposes of subsection (1), the burden of proving that time has begun to run so as to bar an action rests on the trustee"


7(1) If a person is a minor or incapable

- "For the purposes of this section,

(a)
a person is under a disability while the person

(i)
is a minor"


7(2) If a person is a minor or incapable

- "If, at the time the right to bring an action arises, a person is under a disability, the running of time with respect to a limitation period set by this Act is postponed so long as that person is under a disability"

- D: ultimate time limit is 30 years, except that time doesn't start to run until B reaches the age of majority (21 years)

____________________________________________________________________________________

5) INSTIGATION, CONSENT, OR ACQUIESCENCE OF A BENEFICIARY

- Under this defence, B who consents to, participates in, or instigates a breach of trust may later be barred from recovering from T

- Re Pauling's: in order to raise this defence successfully, T must prove:


a) B was sui juris


b) Consent was given with full knowledge of what B was concurring in


c) Consent was given with full knowledge of B's rights and all material facts


d) B's will was not overborne by  T's or others through undue influence or duress
- Therefore, in the event that T's actions later turn out to be a breach, full and frank disclose to adult capacitated B's who give fully informed consent can be an effective defence

- If B instigates or consents to a breach and T is later found liable for the loss due to the breach, B's interest may be compounded

- B's interest is applied against the loss

- T is indemnified to the extent that B's interest is used to pay for the loss

Re Pauling's Settlement Trusts (1964 UKCA)…T must consider possibility of undue influence

F:
- Spendthrift parents had children with rights under the trust, but only when they became adults


- When they were minors, they sought advances on capital that depleted the trust funds

- Purposes for advances were legitimate (ie: buying a house), but T's just handed money over without imposing any obligation to spend for those purposes

- Therefore, money was really spent to liquidate parent's debts to bank

I:
- Are the T's liable?

J:
- Yes, advancing the money was a breach of trust

A:
- T should've known something fishy was going on, because as each child turned 21, their advances went straight into mom's bank account

- Considering what money was spent on, T should've been alerted and taken steps to ensure the advance was for B's



- Even if T misunderstood the effect of the clause, didn't explain laxity in permitting acts

R:
- Minors acting under the influence of parents can not give fully informed consent to T actions because their will is overborne by undue influence

____________________________________________________________________________________

6) CONTRIBUTORY NEGLIGENCE

- CL contributory negligence is a complete bar to claims


- However, BC Negligence Act allows apportionment of liability between D and P where both at fault

- D: difference between:


a) Contributory negligence = before breach = no role to play, as B doesn't have to protect oneself


b) Causation and mitigation = post-breach = may reduce damages, such as below…

Carl B. Potter Ltd. v. The Mercantile Bank of Canada (1980 SCC)…Mitigation may reduce damages

F:
- Anil Canada put out a construction K for tender


- Bidders paid 10% of bids as evidence of good faith they'd carry out work if K was awarded to them

- Terms of the bid said Anil might cash cheque of successful bidder but it would be placed in a separate bank or trust account

- Well, he converted the $114,000 cheque into term deposit that landed in his personal bank account

- When he went bankrupt, bidder sue bank for the amount of the cheque

I:
- Was P guilty of contributory negligence in not going to the bank sooner?

J:
- No, bank was negligent and breached trust

A:
- B can't be liable for neglecting to protect their interests because a trust relationship is different than a contractual relationship between free agents


- D: In Canson, SCC took position that implied some sort of duty, as La Forest J. held that mitigation could apply after the fact, and McLachlin J. held that there was a point where damages flowed from B's inactivity from failing to take reasonable steps after the fact (causation)


- Here, while no contributory negligence, P could've went to the bank before D went bankrupt



- Thus he contributed to the loss and failed to mitigate his damages

R:
- While contributory negligence won't apply to calculation of damages, CL concepts of causation or mitigation may apply to limit damages if B fails to take reasonable steps after the loss in cases of breach of fiduciary duty or breach of trust

____________________________________________________________________________________

7) STATUTORY RELIEF FROM LIABILITY
- s.96 of the Trustee Act may relieve T's from liability where T's have acted reasonably, without recklessness, and are not professionals may be able to escape liability OR dump liability on a professional T they relied on

- D: Breach of trust for which personally liable:

a) Acted honestly and reasonably
- First criteria necessary, not sufficient
b) Ought fairly to be excused
- Second criteria matter for court’s discretion

- Relevant factors

a) Status – professional v. volunteer

b) Reliance on profession of other trustee

- Policy: how much forgiveness should there be for T's who don't act, irrespective of professional status?


- ie: narcotic effect, as too much relief from liability for non-professional T's leads to reliance
National Trustees Company of Australasia v. General Finance Company (1905 PC)…s.96 of TA

F:
- T distributed part of an estate to the wrong party instead of P by reason of their solicitors


- P accepted distribution even though a records check would've reveled it was entitled to the share


- Solicitors discovered the mistake and told T, who didn't tell P

I:
- Could P sue T for breach of trust for not letting him know of the error?

J:
- Yes, no excuse for liability

A:
- Under s.96 of the Trustee Act, T may be excused if "acting honestly and reasonably"


- Here, trust company acted honestly and reasonably, but could have found out about the breach



- Also, as a professional trust company, they should've known better

R:
- "Ought fairly to be excused" will be a matter for the court's discretion, and will be determined on different grounds where T is a professional and the other T relies on that position

Fales v. Canada Permanent Trust Co. (1976 SCC)…Status and reliance are two factors for s.96

J:
- Wife not liable under s.96 of the Trustee Act while CT was not, because while they are held to the same standard of care (person or ordinary prudence), courts are reluctant to grant professional T's relief under s.96
____________________________________________________________________________________

8) CONTRIBUTION AND INDEMNITY

- Contribution: claim for payment by co-trustee of damages (ie: how they split liability)

- Liability to beneficiary is joint and several, but amongst themselves have claim for contribution

- ie: P gets to choose which T to go after (usually richest), who them can claim indemnity from the other T's


- Amongst themselves, co-T's have claim for contribution

- Liability to B must be satisfied from their joint assets

- After satisfaction of liability – can claim against each other to “even up” the payments
- Indemnity: a claim to be held harmless for satisfaction of claim for damages against co-T's or B's

- ie: if you are T, and another T commits fraud for that T's benefit that causes losses, innocent T can claim indemnity towards that other T for the loss

- ie: if you are a non-lawyer T, and do something in reasonable reliance of a solicitor co-T, can claim indemnity against the solicitor T for losses to the trust, even though both are liable for breach of trust

- D: most breach of trust claims lead to joint and several liability against all co-T's


- Therefore, P can choose to sue richest T first, and co-T's can then settle who pays

Head v. Gould (1898 UK Ch. D.)…Solicitor T not required to indemnity T merely because he's solicitor

F:
- T's advanced money to B's, then passed trusteeship to a solicitor who was a family "friend" who in a friendly way advanced and spent the entire trust


- B was an infant who got nothing, so she sues former and present T's

I:
- Could the former T claim indemnity from the solicitor T?

J:
- No

A:
- Co-T couldn't claim reasonable reliance on solicitor co-T because the lay-T had been:



a) Very active in breaches



b) Breaches didn't require legal advice, were simply advances to that T's benefit

R:
- There must be reliance on the legal advice to entitle T against indemnity against a solicitor co-T, not simply the fact that they are a solicitor
- Note: B's can also be liable for an indemnity, as the next case shows…

Raby v. Ridehalgh (1855 UK)…Where B induces T to commit breach, B must pay back benefit received

F:
- Adult B's persuaded minor B's to invest in mortgages rather than authorized investments, which generated much more income for adult B's


- However, mortgages defaulted and capital dissipated

I:
- Could T's get an indemnity from adult B's because they instigated T's to act in this way?

J:
- Yes

R:
- If B persuades or otherwise causes T's to commit a breach of trust, and there is a benefit flowing to B's, there can be indemnity for that amount
- Q: what if wrongdoer co-T is also a B and instigates a breach of trust?


- Other wrongdoing T's are entitled to indemnification for the lesser of either the beneficial interest in the trust OR the amount owed back to the trust, whatever is less

- Example: A and B both co-Ts who committed fraud for own benefit, but A is also a beneficiary; loss is for $100,000, and A's beneficial interest is for $60,000…2 possibilities:


a) Entire beneficial interest – applies to entire loss


- $100,000 - $60,000 = $40,000/2 = $20,000



- A = $60,000 + $20,000 = $80,000, B = $20,000


b) Amount owed back to trust


- $100,000/2 = $50,000



- Indemnity from A to B is $60,000, which is amount of the loss



- B = $0, A = $100,000

Macdonald v. Hauer (1976 Sask. CA)…Innocent passive T's won't indemnify active fraudulent T's

F:
- Wife and 2 sons were T's; 3 of them and daughter were B's


- T's left admin of trust to Alan who suffered losses


- His brother Malcolm sued Alan and Hauer as a constructive T because he had knowingly assisted his brother in fraudulent and dishonest breaches of trust


- Hauer claims indemnity from mom and Malcolm for being negligent in their T duties by allowing Alan to handle trust affairs almost exclusively, and this neglect created an opportunity for breach

I:
- Can a passive T be liable for indemnification for allowing opportunity of misconduct?

J:
- Yes and no

A:
- Two claims here:



a) Indemnity claim against mom and Malcolm fail




- Can't let innocent, passive T bear the burden of wrongs committed by fraudulent, active T



b) Indemnity claim against Alan succeeds

- Chillingworth rule: if co-T's, one of whom is also a B, are found jointly liable to B's for breach of trust, T who is also a B must indemnify his co-T to the extent of the former's beneficial interest in the estate

- Here, the rule applies and Alan must indemnify Hauer to the extent of his interest


- Court adopts both calculations above, and in this case, applies calculation #2

R:
- Where co-T's are jointly liabile for breach of trust, but one T is also a B, he/she must indemnify the co-T to the extent of his/her beneficial interest
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