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[bookmark: _Toc303276353][bookmark: _Toc184379333]Inclusion of Capital Gains

Capital gains is to be included in income under s. 3(b). Only deduct capital losses against capital gains.



Section 3 - Income for taxation year

3. The income of a taxpayer for a taxation year for the purposes of this Part is the taxpayer’s income for the year determined by the following rules:

 (b) determine the amount, if any, by which

(i) the total of

(A) all of the taxpayer’s taxable capital gains for the year from dispositions of property other than listed personal property, and

(B) the taxpayer’s taxable net gain for the year from dispositions of listed personal property,

exceeds

(ii) the amount, if any, by which the taxpayer’s allowable capital losses for the year from dispositions of property other than listed personal property exceed the taxpayer’s allowable business investment losses for the year,

[bookmark: _Toc303276419][bookmark: _Toc184379334]Half of Capital Gains/Losses Allowed

Section 38 - Taxable capital gain and allowable capital loss

38. For the purposes of this Act,

(a) subject to paragraphs (a.1) to (a.3), a taxpayer’s taxable capital gain for a taxation year from the disposition of any property is ½ of the taxpayer’s capital gain for the year from the disposition of the property;

(b) a taxpayer’s allowable capital loss for a taxation year from the disposition of any property is 1/2 of the taxpayer’s capital loss for the year from the disposition of that property; and

[bookmark: _Toc303276420][bookmark: _Toc184379335]Characterization and Definition of Capital Gain and Capital Loss

Section 39(1) - Meaning of capital gain and capital loss· Capital gains/losses uses the residual definitions of items not recognized as taxable pre-1972

· Any gain/loss that would not otherwise be included in income

· Capital loss does not include depreciable property (because those are covered under terminal loss).

· “property” requires an exclusive and legally enforceable claim” (Manrell)

· Two types of property: capital property (which attracts capital gain/loss) and inventory (which is taxable as business income)

· Is the property disposed of in the court of a business according to its ordinary meaning or pursuant to an adventure or concern in the nature of trade? (Taylor)

· Characterizing Real Property as Business vs Capital

· Consider nature and quantity of the subject matter as stamping it as trade (Taylor)

· Manner of Dealing Test (Taylor – more applicable usually)

· Holding period

· Circumstances around the sale (solicited vs unsolicited)

· Whether income was derived from the property (if it was vacant land, bit hard to argue it was meant for income)

· Manner in which acquisition was financed (similar to applying a REOP test)

· If the interest expenses are so high, unlikely investment

· Other activities carried on by the taxpayer

· If taxpayer can adduce evidence he has always been in the business of renting out houses, that surrounding circumstance can be used to show he wasn’t in the business of trading

· Secondary intention doctrine – generally interpreted to require possibility of resale as a “motivating reason” in order to classify as the nature of trade (Regal Hastings)		



39. (1) For the purposes of this Act,

(a) a taxpayer’s capital gain for a taxation year from the disposition of any property is the taxpayer’s gain for the year determined under this subdivision (to the extent of the amount thereof that would not, if section 3 were read without reference to the expression “other than a taxable capital gain from the disposition of a property” in paragraph 3(a) and without reference to paragraph 3(b), be included in computing the taxpayer’s income for the year or any other taxation year) from the disposition of any property of the taxpayer other than

(i) eligible capital property,

 (b) a taxpayer’s capital loss for a taxation year from the disposition of any property is the taxpayer’s loss for the year determined under this subdivision (to the extent of the amount thereof that would not, if section 3 were read in the manner described in paragraph (a) of this subsection and without reference to the expression “or the taxpayer’s allowable business investment loss for the year” in paragraph 3(d), be deductible in computing the taxpayer’s income for the year or any other taxation year) from the disposition of any property of the taxpayer other than

(i) depreciable property, or

[bookmark: _Toc303276421]Section 40 - General rules

Gain/Loss= “Proceeds of disposition” minus (“adjusted cost base” + transaction expenses)





40. (1) Except as otherwise expressly provided in this Part

(a) a taxpayer’s gain for a taxation year from the disposition of any property is the amount, if any, by which

(i) if the property was disposed of in the year, the amount, if any, by which the taxpayer’s proceeds of disposition exceed the total of the adjusted cost base to the taxpayer of the property immediately before the disposition and any outlays and expenses to the extent that they were made or incurred by the taxpayer for the purpose of making the disposition, or

(ii) if the property was disposed of before the year, the amount, if any, claimed by the taxpayer under subparagraph 40(1)(a)(iii) in computing the taxpayer’s gain for the immediately preceding year from the disposition of the property,

exceeds

(iii) subject to subsection 40(1.1), such amount as the taxpayer may claim

as a deduction, not exceeding the lesser of

(C) a reasonable amount as a reserve in respect of such of the proceeds of disposition of the property that are payable to the taxpayer after the end of the year as can reasonably be regarded as a portion of the amount determined under subparagraph 40(1)(a)(i) in respect of the property, and

(D) an amount equal to the product obtained when 1/5 of the amount determined under subparagraph 40(1)(a)(i) in respect of the property is multiplied by the amount, if any, by which 4 exceeds the number of preceding taxation years of the taxpayer ending after the disposition of the property; and

(b) a taxpayer’s loss for a taxation year from the disposition of any property is,

(i) if the property was disposed of in the year, the amount, if any, by which the total of the adjusted cost base to the taxpayer of the property immediately before the disposition and any outlays and expenses to the extent that they were made or incurred by the taxpayer for the purpose of making the disposition, exceeds the taxpayer’s proceeds of disposition of the property, and

(ii) in any other case, nil.

[bookmark: _Toc303276423][bookmark: _Toc303276422][bookmark: _Toc184379336]Definitions (adjusted cost base, capital property, and proceeds of distribution)

Section 54 - DefinitionsAdjusted cost base is either: original capital cost (for depreciable property) or cost. – allows adjustments if amounts are too crazy.

Proceeds of disposition: sale price or compensation for it



54. In this subdivision,

“adjusted cost base” to a taxpayer of any property at any time means, except as otherwise provided,

(a) where the property is depreciable property of the taxpayer, the capital cost to the taxpayer of the property as of that time, and

(b) in any other case, the cost to the taxpayer of the property adjusted, as of that time, in accordance with section 53,

except that

(c) for greater certainty, where any property (other than an interest in or a share of the capital stock of a flow-through entity within the meaning assigned by subsection 39.1(1) that was last reacquired by the taxpayer as a result of an election under subsection 110.6(19)) of the taxpayer is property that was reacquired by the taxpayer after having been previously disposed of by the taxpayer, no adjustment to the cost to the taxpayer of the property that was required to be made under section 53 before its reacquisition by the taxpayer shall be made under that section to the cost to the taxpayer of the property as reacquired property of the taxpayer, and

(d) in no case shall the adjusted cost base to a taxpayer of any property at any time be less than nil; 

“capital property” of a taxpayer means

(a) any depreciable property of the taxpayer, and

(b) any property (other than depreciable property), any gain or loss from the disposition of which would, if the property were disposed of, be a capital gain or a capital loss, as the case may be, of the taxpayer;

“proceeds of disposition” of property includes,

(a) the sale price of property that has been sold,

(b) compensation for property unlawfully taken,

(c) compensation for property destroyed, and any amount payable under a policy of insurance in respect of loss or destruction of property,

(d) compensation for property taken under statutory authority or the sale price of property sold to a person by whom notice of an intention to take it under statutory authority was given,

(e) compensation for property injuriously affected, whether lawfully or unlawfully or under statutory authority or otherwise,

(f) compensation for property damaged and any amount payable under a policy of insurance in respect of damage to property, except to the extent that such compensation or amount, as the case may be, has within a reasonable time after the damage been expended on repairing the damage,

[bookmark: _Toc184379337]Computation - Recognition Rules 

· 70(5) allows deeming disposition immediate before taxpayer’s death and person acquiring it immediately after

· 45(1)(a) is the focus of this class (13(7)(a) and (b) are the same provisions in the context of business income)





[bookmark: _Toc184379338]Property (Personal to Business, Business to Personal)

Section 45(1) - Property with more than one use

45. (1) For the purposes of this subdivision the following rules apply:· (a)(i) deals with cases where the use was personal and then switched to gaining/producing income

· capital cost of the item will be the fair market value at the time (this avoids claiming of CCA for past personal uses)

· (a)(ii) deals with cases where the use was gaining/producing income and then switched to personal

· the taxpayer is deemed to have disposed of it at fair market value and then bought it back (this avoids further CCA deductions for future uses)

· there can be 2 scenarios for gaining/producing income: use as investment property(capital gains) vs inventory (business income)

· CRA will calculate business income/capital gains based on a notional disposition of property occurring on that date of conversion

· investment property  inventory is addressed through administrative guidelines by CRA

· Vacant land that is capital is considered converted at earlier of (improvements with a view to selling or applied to authority for subdivision)

· For units in a building, it will be considered converted when applied to authority for subdivision

· Farm land- capital gain but if on the facts the taxpayer goes beyond subdivision and installs improvements then likely a trading property (inventory)

· inventory investment property is addressed through administrative guidelines by CRA

· allocating cost to inventory is prima facie evidence it is intended to be inventory

· vacant land will more likely be inventory than capital gain

· For units in a building, it will be considered converted (into investment) when showing:

· Original intent to sell is abandoned

· Capitalizing cost of the building and lot

· Making use of the building as a capital asset by (leasing it, actually using it, etc)

· Taxpayer who constructs buildings for sale will not be considered to have converted to capital property even if temporarily rented out



(a) where a taxpayer,

(i) having acquired property for some other purpose, has commenced at a later time to use it for the purpose of gaining or producing income, or

(ii) having acquired property for the purpose of gaining or producing income, has commenced at a later time to use it for some other purpose,

the taxpayer shall be deemed to have

(iii) disposed of it at that later time for proceeds equal to its fair market value at that later time, and

(iv) immediately thereafter reacquired it at a cost equal to that fair market value;

[bookmark: _Toc184379339]Computation - Non-Recognition Rules (Roll Over rules)



[bookmark: _Toc184379340]Allocations of Proceeds on Disposition







· When property is sold in a bundle, it may be advantageous (in tax) to allocate the price all to depreciable property or capital property (depending on the view of buyer or seller)

· Buyer will want everything to be depreciable, seller wants everything to be capital property

· Section 68 allows the courts to re-allocate an amount “that can reasonable be regarded” as consideration of the property (ie. Reallocate all the proceeds to land or buildings)

· TEST:  (Golden)

· Consider the matter from the viewpoint of the buyer and seller and consider all relevant circumstances surrounding the transaction

· If arms length + not a sham (ie. Price was reasonable in the circumstances)  the apportionment (as evidenced in the agreement) should carry considerable weight

· If agreement stipulates an unreasonable amount  court can review it under Section 68 to reallocate

· Negotiations leading to an apportionment of value is important factor in determining the weight given (Shok)



Section 68 - Allocation of amounts in consideration for disposition of property

68. Where an amount received or receivable from a person can reasonably be regarded as being in part the consideration for the disposition of a particular property of a taxpayer or as being in part consideration for the provision of particular services by a taxpayer,

· 		(a) the part of the amount that can reasonably be regarded as being the consideration for the disposition shall be deemed to be proceeds of disposition of the particular property irrespective of the form or legal effect of the contract or agreement, and the person to whom the property was disposed of shall be deemed to have acquired it for an amount equal to that part; and

(b) the part of the amount that can reasonably be regarded as being consideration for the provision of particular services shall be deemed to be an amount received or receivable by the taxpayer in respect of those services irrespective of the form or legal effect of the contract or agreement, and that part shall be deemed to be an amount paid or payable to the taxpayer by the person to whom the services were rendered in respect of those services.





[bookmark: _Toc184379341]Non-Arm’s Length Transactions· 69(1)(a) – If buying something for more than fair market value from someone not dealing at arm’s length, then deemed to have bought at fair market value

· 69(1)(b) - If selling something for less than fair market value from someone not dealing at arm’s length, then deemed to have sold at fair market value

· “dealing at arm’s length” turns on the meaning of related persons, spouses, etc (beware of niece/nephew)

· the law will deem the item purchased/sold at fair market value, BUT does not reverse the other side  CRA must fix the issue so that there will not be double taxation, only tax one of the parties and not both (Marcantonio, Allfine)



[bookmark: _Toc303276454]Section 69 - Inadequate considerations

69. (1) Except as expressly otherwise provided in this Act,

(a) where a taxpayer has acquired anything from a person with whom the taxpayer was not dealing at arm’s length at an amount in excess of the fair market value thereof at the time the taxpayer so acquired it, the taxpayer shall be deemed to have acquired it at that fair market value;

(b) where a taxpayer has disposed of anything

(i) to a person with whom the taxpayer was not dealing at arm’s length for no proceeds or for proceeds less than the fair market value thereof at the time the taxpayer so disposed of it,

(ii) to any person by way of gift inter vivos, or

(iii) to a trust because of a disposition of a property that does not result in a change in the beneficial ownership of the property; and

the taxpayer shall be deemed to have received proceeds of disposition therefor equal to that fair market value; and

[bookmark: _Toc303276493]Section 251(1) - Arm’s length

251. (1) For the purposes of this Act,

(a) related persons shall be deemed not to deal with each other at arm’s length;

 (c) where paragraph (b) does not apply, it is a question of fact whether persons not related to each other are at a particular time dealing with each other at arm’s length.

[bookmark: _Toc303276494]Section 251(2) - Definition of “related persons”

(2) For the purpose of this Act, “related persons”, or persons related to each other, are

(a) individuals connected by blood relationship, marriage or common-law partnership or adoption;

Section 251(6) - Blood relationship, etc.

(6) For the purposes of this Act, persons are connected by

(a) blood relationship if one is the child or other descendant of the other or one is the brother or sister of the other;

(b) marriage if one is married to the other or to a person who is so connected by blood relationship to the other;

(b.1) common-law partnership if one is in a common-law partnership with the other or with a person who is connected by blood relationship to the other; and

(c) adoption if one has been adopted, either legally or in fact, as the child of the other or as the child of a person who is so connected by blood relationship (otherwise than as a brother or sister) to the other.

[bookmark: _Toc303276495]Section 252(1) - Extended meaning of “child”

252. (1) In this Act, words referring to a child of a taxpayer include

(a) a person of whom the taxpayer is the legal parent;

(b) a person who is wholly dependent on the taxpayer for support and of whom the taxpayer has, or immediately before the person attained the age of 19 years had, in law or in fact, the custody and control;

(c) a child of the taxpayer’s spouse or common-law partner; and

 (e) a spouse or common-law partner of a child of the taxpayer.

[bookmark: _Toc303276496]Section 252(2) - Relationships

(2) In this Act, words referring to

(a) a parent of a taxpayer include a person

(i) whose child the taxpayer is,

(ii) whose child the taxpayer had previously been within the meaning of paragraph 252(1)(b), or

(iii) who is a parent of the taxpayer’s spouse or common-law partner;

(b) a brother of a taxpayer include a person who is

(i) the brother of the taxpayer’s spouse or common-law parnter, or

(ii) the spouse or common-law partner of the taxpayer’s sister;

(c) a sister of a taxpayer include a person who is

(i) the sister of the taxpayer’s spouse or common-law partner, or

(ii) the spouse or common-law partner of the taxpayer’s brother;

(d) a grandparent of a taxpayer include a person who is

(i) the grandfather or grandmother of the taxpayer’s spouse or common-law partner, or

(ii) the spouse or common-law partner of the taxpayer’s grandfather or grandmother;

(e) an aunt or uncle of a taxpayer include the spouse or common-law partner of the taxpayer’s aunt or uncle, as the case may be;

(f) a great-aunt or great-uncle of a taxpayer include the spouse or common-law partner of the taxpayer’s great-aunt or great-uncle, as the case may be; and

(g) a niece or nephew of a taxpayer include the niece or nephew, as the case may be, of the taxpayer’s spouse or common-law partner.

[bookmark: _Toc303276497]Section 252(3) - Extended meaning of “spouse” and “former spouse”

(3) For the purposes of paragraph 56(1)(b), section 56.1, paragraphs 60(b) and (j), section 60.1, subsections 70(6) and (6.1), 73(1) and (5) and 104(4), (5.1) and (5.4), the definition “pre-1972 spousal trust” in subsection 108(1), subsection 146(16), the definition “survivor” in subsection 146.2(1), subparagraph 146.3(2)(f)(iv), subsections 146.3(14), 147(19), 147.3(5) and (7) and 148(8.1) and (8.2), the definition “small business property” in subsection 206(1), the definition “qualifying transfer” in subsection 207.01(1), subparagraph 210(c)(ii) and subsections 248(22) and (23), “spouse” and “former spouse” of a particular individual include another individual who is a party to a void or voidable marriage with the particular individual.

[bookmark: _Toc303276489]Section 248 - Definitions

248. (1) In this Act,

“common-law partner”, with respect to a taxpayer at any time, means a person who cohabits at that time in a conjugal relationship with the taxpayer and

(a) has so cohabited with the taxpayer for a continuous period of at least one year, or

(b) would be the parent of a child of whom the taxpayer is a parent, if this Act were read without reference to paragraphs 252(1)(c) and (e) and subparagraph 252(2)(a)(iii),

and for the purposes of this definition, where at any time the taxpayer and the person cohabit in a conjugal relationship, they are, at any particular time after that time, deemed to be cohabiting in a conjugal relationship unless they were not cohabiting at the particular time for a period of at least 90 days that includes the particular time because of a breakdown of their conjugal relationship;

“common-law partnership” means the relationship between two persons who are common-law partners of each other;

[bookmark: _Toc303276455][bookmark: _Toc184379342]Rollover on Spousal Transfers

· When capital property is transferred to spouse, it is automatically rolled-over (the gains/losses are realized at the time it is sold by the recipient), unless the person elects otherwise on their tax filing 







Section 73 - Inter vivos transfers by individuals

73. (1) For the purposes of this Part, where at any time any particular capital property of an individual (other than a trust) has been transferred in circumstances to which subsection (1.01)-spousal transfers applies and both the individual and the transferee are resident in Canada at that time, unless the individual elects in the individual’s return of income under this Part for the taxation year in which the property was transferred that the provisions of this subsection not apply, the particular property is deemed

 (b) to have been acquired at that time by the transferee for an amount equal to those proceeds.

[bookmark: _Toc184379343]Elective Rollover on Transfer of Eligible Property to a Taxable Canadian Corporation for Consideration

· statute omitted

· rollover all, some or none

· but amount agreed upon CANNOT exceed fair market value for tax purposes (deemed to have elected fair market value if exceeds fair market value) (85(1)(c))

· same thing for electing a cost lower than fair market value, unless fair market value is less than the cost (85(1)(c.1))

· 85(1)(b) – can’t elect less than value of the “boot” (the cash portion of a cash + share sale)

[bookmark: _Toc303276456][bookmark: _Toc184379344]Attribution Rules· Sections 74.1(1) – 74.1(2) – attribute income from property (excluding business income) back to transferor

· 74.1(1) – spouse/common-law partner (even if the person THEN becomes their spouse/common-law partner)

· 74.1(2) – related minor when not dealing at arm’s length and the minor is not yet 18 (includes nieces and nephews)



· Section 74.2 (1) – attribute capital gain/losses back to transferor (only spouses and common-law partners, and to-bes. Not applicable to minors)



Special Rules



· Section 74.5(1)

· The general rules above don’t apply if either:

· Fair market value was given AND

· Elected not to have 73(1) apply (elected not to have the benefit of rollover)

· Section 74.5(2) – rules above don’t apply to loans for value

· Section 74.5(11) – Specific Anti-Avoidance Rule

· General rules don’t apply if it can be “reasonable concluded” that one of the main reasons was to reduce amount of tax payable



Section 74.1(1) - Transfers and loans to spouse or common-law partner

74.1 (1) Where an individual has transferred or lent property …, either directly or indirectly, by means of a trust or by any other means whatever, to or for the benefit of a person who is the individual’s spouse or common- law partner or who has since become the individual’s spouse or common-law partner, any income or loss, as the case may be, of that person for a taxation year from the property or from property substituted therefor, that relates to the period in the year throughout which the individual is resident in Canada and that person is the individual’s spouse or common-law partner, shall be deemed to be income or a loss, as the case may be, of the individual for the year and not of that person.

[bookmark: _Toc303276457]Section 74.1(2) - Transfers and loans to minors

(2) If an individual has transferred or lent property, either directly or indirectly, by means of a trust or by any other means whatever, to or for the benefit of a person who was under 18 years of age … and who

(a) does not deal with the individual at arm’s length, or

(b) is the niece or nephew of the individual,

any income or loss, as the case may be, of that person for a taxation year from the property or from property substituted for that property, that relates to the period in the taxation year throughout which the individual is resident in Canada, is deemed to be income or a loss, as the case may be, of the individual and not of that person unless that person has, before the end of the taxation year, attained the age of 18 years.

[bookmark: _Toc303276459]Section 74.2(1) - Gain or loss deemed that of lender or transferor

74.2 (1) Where an individual has lent or transferred property (in this section referred to as “lent or transferred property”), either directly or indirectly, by means of a trust or by any other means whatever, to or for the benefit of a person (in this subsection referred to as the “recipient”) who is the individual’s spouse or common-law partner or who has since become the individual’s spouse or common-law partner, the following rules apply for the purposes of computing the income of the individual and the recipient for a taxation year:

(a) the amount, if any, by which

(i) the total of the recipient’s taxable capital gains for the year from dispositions of property (other than listed personal property) that is lent or transferred property or property substituted therefor occurring in the period (in this subsection referred to as the “attribution period”) throughout which the individual is resident in Canada and the recipient is the individual’s spouse or common-law partner

exceeds

(ii) the total of the recipient’s allowable capital losses for the year from dispositions occurring in the attribution period of property (other than listed personal property) that is lent or transferred property or property substituted therefor

shall be deemed to be a taxable capital gain of the individual for the year from the disposition of property other than listed personal property;

(b) the amount, if any, by which the total determined under subparagraph 74.2(1)(a)(ii) exceeds the total determined under subparagraph 74.2(1)(a)(i) shall be deemed to be an allowable capital loss of the individual for the year from the disposition of property other than listed personal property;

(c) the amount, if any, by which

(i) the amount that the total of the recipient’s gains for the year from dispositions occurring in the attribution period of listed personal property that is lent or transferred property or property substituted therefor would be if the recipient had at no time owned listed personal property other than listed personal property that was lent or transferred property or property substituted therefor

exceeds

(ii) the amount that the total of the recipient’s losses for the year from dispositions of listed personal property that is lent or transferred property or property substituted therefor would be if the recipient had at no time owned listed personal property other than listed personal property that was lent or transferred property or property substituted therefor,

shall be deemed to be a gain of the individual for the year from the disposition of listed personal property;

(d) the amount, if any, by which the total determined under subparagraph 74.2(1)(c)(ii) exceeds the total determined under subparagraph 74.2(1)(c)(i) shall be deemed to be a loss of the individual for the year from the disposition of listed personal property; and

(e) any taxable capital gain or allowable capital loss or any gain or loss taken into account in computing an amount described in paragraph 74.2(1)(a), 74.2(1)(b), 74.2(1)(c) or 74.2(1)(d) shall, except for the purposes of those paragraphs and to the extent that the amount so described is deemed by virtue of this subsection to be a taxable capital gain or an allowable capital loss or a gain or loss of the individual, be deemed not to be a taxable capital gain or an allowable capital loss or a gain or loss, as the case may be, of the recipient.

[bookmark: _Toc303276460]Section 74.5(1) - Transfers for fair market consideration

74.5 (1) Notwithstanding any other provision of this Act, subsections 74.1(1) and (2) and section 74.2 do not apply to any income, gain or loss derived in a particular taxation year from transferred property or from property substituted therefor if

(a) at the time of the transfer the fair market value of the transferred property did not exceed the fair market value of the property received by the transferor as consideration for the transferred property; and

(c) where the property was transferred to or for the benefit of the transferor’s spouse or common-law partner, the transferor elected in the transferor’s return of income under this Part for the taxation year in which the property was transferred not to have the provisions of subsection 73(1) apply.

[bookmark: _Toc303276461]Section 74.5(2) - Loans for value

(2) Notwithstanding any other provision of this Act, subsections 74.1(1) and (2) and section 74.2 do not apply to any income, gain or loss derived in a particular taxation year from lent property or from property substituted therefor if



(a) interest was charged on the loan at a rate equal to or greater than the lesser of



(i) the prescribed rate that was in effect at the time the loan was made, and

(ii) the rate that would, having regard to all the circumstances, have been agreed on, at the time the loan was made, between parties dealing with each other at arm’s length;



(b) the amount of interest that was payable in respect of the particular year in respect of the loan was paid not later than 30 days after the end of the particular year; and



(c) the amount of interest that was payable in respect of each taxation year preceding the particular year in respect of the loan was paid not later than 30 days after the end of each such taxation year.

Section 74.5(11) - Artificial transactions

[bookmark: _Toc303276480](11) Notwithstanding any other provision of this Act, sections 74.1 to 74.4 do not apply to a transfer or loan of property where it may reasonably be concluded that one of the main reasons for the transfer or loan was to reduce the amount of tax that would, but for this subsection, be payable under this Part on the income and gains derived from the property or from property substituted therefor.







	



Copal s oses 8. GANR
[—

[T ——

T TSNP ————
Dettons (o usted contbse, ot proery,sdprocedsotdtebion 3

Commtaion Ao econto e il ver )
oo e
aeron s T

)

o= sttt i rurst st it






image1.emf
Statutory  Interpretation + GAAR.docx


Statutory Interpretation + GAAR.docx
	7	

Table of Contents
General	1
Section 3(a), Income from source (office, employment, property, and other sources)	1
Section 3(b), Taxable Capital Gains and Allowable Capital Losses	1
Section 3(c) – Deductions	1
Section 3(d) – Losses	1
Tax Credits (non-essential element of a taxation system)	2
Statutory Interpretation	2
Sources of Interpretation	2
Words	2
Context in which the words are read	2
Scheme of the statute	3
Objects of the statute	3
Intentions of the legislature	3
Consequences of alternative interpretations	3
Tax Avoidance	3
Economic Substance over Form (US Approach)	3
Form and Substance	4
Sham Doctrine (identical to above)	4
Ineffective Transactions Doctrine	4
Business Purpose Test (rejected)	4
Implications for Canadian Tax Law	4
General Anti-Avoidance Rule	4
Test	4




[bookmark: _Toc184383066]General

[bookmark: _Toc184383067]Section 3(a), Income from source (office, employment, property, and other sources)

· Subdivision a, office + employment (s5-8)

· [bookmark: _GoBack]Subdivision b, business + property (s9-37)

· Subdivision d, other sources (s56.1-59.1)

· SCC has stated that other sources of income not listed in ITA could be included under the definition of income (Schwartz)

· But in practice courts are reluctant to identify new sources not already enumerated under the ITA

· This paragraph has a “net” concept which incorporates allowable deductions in the corresponding subdivisions

· Subdivision e allows for further deductions but only if they are not taken into account already under s3(a)

[bookmark: _Toc184383068]Section 3(b), Taxable Capital Gains and Allowable Capital Losses 

· Subdivision c (s38-55)



[bookmark: _Toc184383069]Section 3(c) – Deductions

· add 3(a) and 3(b) and subtract subdivision e (s66-66.8)

· subdivision e were traditionally not deductible

· subdivision e deductions appearing in s3(a) cannot be further deducted

· usually the subdivision e deductions are not recognized in specific sources under 3(a)



[bookmark: _Toc184383070]Section 3(d) – Losses

· deduct losses from office, employment, property or ABILs

· losses resulting from business/property are treated more generously than office/employment

· s.3(d) cannot exceed s.3(c) to give negative income, income will be at least $0 (s.3(f))



[bookmark: _Toc184383071]Tax Credits (non-essential element of a taxation system)

· S118-127

· Personal credits are what we look at in this class

· Credit amount is an offset to the taxes payable

· Effectively creates an additional rate bracket (ie. Tax-free bracket)

· Previously, many credits were in the form of deductions (ie. Exemption to the tax base)

· Deductions are more costly to the government

· Ensures fairness that high income people pay more taxes

· Deductions reduce the income

· Credits still treat the income as taxable but simply waive a portion of it



[bookmark: _Toc184383072]Statutory Interpretation

· Modern rule: read Income Tax in its entire context, and in their grammatical and ordinary sense, harmoniously with the scheme of the Act, the object of the Act and the intention of Parliament



[bookmark: _Toc184383073]Sources of Interpretation

1. Income Tax Act

2. Income Tax Application Rules

· Useful for capital gains pre-1972

3. Income Tax Regulations

4. Tax Treaties

· Not law until ratified by enable legislation

5. Tax cases

6. Other Statutes and Provincial Law

a. Interpretation Act

b. Private laws that govern legal rights and relationships

7. Legislative History

8. CRA publications

· Materials and public statements by the CRA have no legal force, but courts routinely refer to them as aids

· Taxpayers may not rely on administrative positions and CRA is not estopped from assessing a taxpayer in a manner contrary to its declared view of the law

· Advance tax rulings (ATR)

9. Scholarly and Professional Publications



[bookmark: _Toc184383074]Words

· Interpretation of words depends on the context it is used

[bookmark: _Toc184383075]Context in which the words are read

· Words of a statute are to be read in their entire context and in their grammatical and ordinary sense

· Rules and conventions of the English language

· Internal context: everything contained in the 4 corners of the statute

· External context: information about the world outside of the statute that sheds lights on the text’s meanings

· Common understandings, surrounding background, etc

· Associated words rule: meaning of words or phrases that perform a parallel function within a provision and are linked by the conjunctions “and” or “or” are assumed to influence each other

· Ie. Scholarship, bursaries, prizes

· Limited class rule: meaning of a word or phrase following a list of specific words or phrases is assumed to be limited to the genus of the narrow enumeration that precedes it

· Ie. Salary, wage, and other enumeration

[bookmark: _Toc184383076]Scheme of the statute

· Harmoniously interpreted with the scheme of the Act

· Consistent method of expression throughout the statute

· Legislatures do not use words unnecessarily

· No internal contradictions or inconsistencies

· Prefer more specific provision to the more general

· Implied exclusion: legislature intends to exclude something where it has expressly included something else that is similar to the excluded item

· Depends on the likelihood that the legislature would have expressly included the particular item at issue had it not intended to exclude it

[bookmark: _Toc184383077]Objects of the statute

· Take political or social goals into account as part of the context in which the words of an Act are properly understood

· Purpose can be given in the statute or extrinsic materials (which may carry less weight)

· Lots of discretion for the court to determine the purpose of the statute

[bookmark: _Toc184383078]Intentions of the legislature

· Specific meaning the legislature would have given to the provision in the context of a given fact situation

· Consider

· Words used in the statute

· Interpretation Act

· Extrinsic materials which expresses their views

· Views expressed by promoted of the legislation but only in narrow circumstances where: (Pepper v Hart [HL])

· Statement is ambiguous, and

· Authoritative statement by the responsible minister

· Evolution of the statute

· Legislature intended a particular meaning by the selection and arrangement of specific words

[bookmark: _Toc184383079]Consequences of alternative interpretations

· Absurdity and unfairness should not occur

· Reasonable interpretation





[bookmark: _Toc184383080]Tax Avoidance

[bookmark: _Toc184383081]Economic Substance over Form (US Approach)

· IRS focused on the economic substance over form

· Liberal construction – critical approach to tax avoidance and consider the substance of the transaction over the form

· Business purpose test: no business or corporate purpose other than tax avoidance

· Focus on the intent of the statute and what the words really mean

· Implications for US Tax Law

1. Business purpose test

2. Sham concept

3. Economic substance approach

[bookmark: _Toc184383082]Form and Substance

· Look at the substance of the transaction, name of the transaction does not matter

· Rejected economic/commercial substance over form, but preferred legal substance over nomenclature (Duke of Westminster)

· Canadian courts must analyze a given transaction in the context of economic and commercial reality but cannot alter the result where the legal and practical effect of the transaction is undisputed (Antosko)



[bookmark: _Toc184383083]Sham Doctrine (identical to above)

· Cases where documents are not bona fide nor intended to be acted upon but are only used as a cloak to conceal a different transaction

· Not really needed when we look at “legal substance”

· But courts still created this doctrine to show cases where legal transactions are not identical to what is actually happening

[bookmark: _Toc184383084]Ineffective Transactions Doctrine

· Where taxpayers have failed to follow the necessary formalities through which specific legal relationships are established, court may conclude the transaction as legally ineffective

· Courts should more closely scrutinize transactions that are entered into deliberately in order to obtain tax advantages (Rose)

· Usually used to challenge tax-motivated transactions involving partnerships, trusts and corporations



[bookmark: _Toc184383085]Business Purpose Test (rejected)

· Rejected the bona fide business purpose test (Stubart)

[bookmark: _Toc184383086]Implications for Canadian Tax Law

· Legal substance over form doctrine

· Sham and ineffective transactions doctrine

· Specific statutory anti-avoidance rules

1. Reasonableness – allows judges to exercise discretion

2. Deeming rules

[bookmark: _Toc184383087]General Anti-Avoidance Rule

· GAAR introduces a business purpose test and a step transaction

· Successful application of the GAAR will result in tax consequences that are reasonable in the circumstances (245(2))

· And can be applied to anyone marginally involved in the transaction (245(5)(b))

[bookmark: _Toc184383088]Test

1. Is there a transaction or a series of transactions resulting in a tax benefit?

· “tax benefit”(245(1)) – a factual determination

· taxpayer has the burden to refute the underlying assumption of facts which the CRA’s assessment is based 

· tax benefit can be found by comparing what the taxpayer did and an alternative arrangement (Trustco) – very broad

· deductions always are a benefit

2. Transaction cannot reasonably have been considered to have been undertaken primarily for a non-tax purpose. (is there an avoidance transaction?) taxpayer has the burden

· A transaction or a series of transaction that may not reasonably be considered to have been done primarily for bona fide purposes other than to obtain the tax benefit

· Will not be avoidance if it may reasonably (objective basis of a reasonable taxpayer) be considered to be a bona fide purpose

· Incidental tax benefits will not be considered avoidance

· “series of transactions” (248(10)) : includes any related transactions completed in contemplation of the series

3. Transaction can reasonably be considered to result in a misuse or abuse.

· Burden is on the CRA to prove on balance of probabilities that the avoidance transaction results in an abuse or misuse (Lipson)

· Must have an abuse or misuse for tax consequences to apply

· Steps in finding abuse/misuse:

· Identify relevant policy of the provisions or the Act as a whole (object, spirit, purpose)

· Policy should be clear and unambiguous (Trustco)

· Assess the facts to determine whether the avoidance transaction constituted a misuse/abuse having regard to the identified policy (ie. Frustrates the object, spirit, purpose)

· Misuse/abuse can be one of 3 ways: (Trustco)

· An outcome the provisions relied on seek to prevent

· Defeats the underlying rational of the provisions

· Circumvents certain provisions that frustrates the object, spirit or purpose

· Not an abuse if transaction within the object, spirit, or purpose of the provisions

· Lipson (lowers the threshold for misuse/abuse)

· Abuse or misuse must be related to the specific transactions forming a series

· Entire series of transactions should be considered in order to determine whether individual transactions within the series are abusive

· Look at “overall result” and not “overall purpose”

· Motivation, purpose, and economic substance relevant to abuse/misuse analysis only to the extent that they establish whether the transaction frustrates the purpose of the relevant provisions

· Individual tax benefits analyzed separately but kept in context

· GAAR should not apply if there is a specific avoidance rule (Rothstein minority)

Section 245 - Definitions

245. (1) In this section,

 “tax benefit” means a reduction, avoidance or deferral of tax or other amount payable under this Act or an increase in a refund of tax or other amount under this Act, and includes a reduction, avoidance or deferral of tax or other amount that would be payable under this Act but for a tax treaty or an increase in a refund of tax or other amount under this Act as a result of a tax treaty;

 “tax consequences” to a person means the amount of income, taxable income, or taxable income earned in Canada of, tax or other amount payable by or refundable to the person under this Act, or any other amount that is relevant for the purposes of computing that amount;

 “transaction” includes an arrangement or event.

[bookmark: _Toc303276481]Section 245(2) - General anti-avoidance provision

(2) Where a transaction is an avoidance transaction, the tax consequences to a person shall be determined as is reasonable in the circumstances in order to deny a tax benefit that, but for this section, would result, directly or indirectly, from that transaction or from a series of transactions that includes that transaction.

[bookmark: _Toc303276482]Section 245(3) - Avoidance transaction

(3) An avoidance transaction means any transaction

(a) that, but for this section, would result, directly or indirectly, in a tax benefit, unless the transaction may reasonably be considered to have been undertaken or arranged primarily for bona fide purposes other than to obtain the tax benefit; or

(b) that is part of a series of transactions, which series, but for this section, would result, directly or indirectly, in a tax benefit, unless the transaction may reasonably be considered to have been undertaken or arranged primarily for bona fide purposes other than to obtain the tax benefit.

[bookmark: _Toc303276483]Section 245(4) - Application of subsection (2)

(4) Subsection (2) applies to a transaction only if it may reasonably be considered that the transaction

(a) would, if this Act were read without reference to this section, result directly or indirectly in a misuse of the provisions of any one or more of

(i) this Act,

(ii) the Income Tax Regulations,

(iii) the Income Tax Application Rules,

(iv) a tax treaty, or

(v) any other enactment that is relevant in computing tax or any other amount payable by or refundable to a person under this Act or in determining any amount that is relevant for the purposes of that computation; or

(b) would result directly or indirectly in an abuse having regard to those provisions, other than this section, read as a whole.

[bookmark: _Toc303276484]Section 245(5) - Determination of tax consequences

(5) Without restricting the generality of subsection (2), and notwithstanding any other enactment,

(a) any deduction, exemption or exclusion in computing income, taxable income, taxable income earned in Canada or tax payable or any part thereof may be allowed or disallowed in whole or in part,

(b) any such deduction, exemption or exclusion, any income, loss or other amount or part thereof may be allocated to any person,

(c) the nature of any payment or other amount may be recharacterized, and

(d) the tax effects that would otherwise result from the application of other provisions of this Act may be ignored,

in determining the tax consequences to a person as is reasonable in the circumstances in order to deny a tax benefit that would, but for this section, result, directly or indirectly, from an avoidance transaction.

[bookmark: _Toc303276485]Section 245(6) - Request for adjustments

(6) Where with respect to a transaction

(a) a notice of assessment, reassessment or additional assessment involving the application of subsection 245(2) with respect to the transaction has been sent to a person, or

(b) a notice of determination pursuant to subsection 152(1.11) has been sent to a person with respect to the transaction,

any person (other than a person referred to in paragraph (a) or (b)) shall be entitled, within 180 days after the day of sending of the notice, to request in writing that the Minister make an assessment, reassessment or additional assessment applying subsection (2) or make a determination applying subsection 152(1.11) with respect to that transaction.

[bookmark: _Toc303276486]Section 245(7) - Exception

(7) Notwithstanding any other provision of this Act, the tax consequences to any person, following the application of this section, shall only be determined through a notice of assessment, reassessment, additional assessment or determination pursuant to subsection 152(1.11) involving the application of this section.

[bookmark: _Toc303276487]Section 245(8) - Duties of Minister

(8) On receipt of a request by a person under subsection 245(6), the Minister shall, with all due dispatch, consider the request and, notwithstanding subsection 152(4), assess, reassess or make an additional assessment or determination pursuant to subsection 152(1.11) with respect to that person, except that an assessment, reassessment, additional assessment or determination may be made under this subsection only to the extent that it may reasonably be regarded as relating to the transaction referred to in subsection 245(6).
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[bookmark: _Toc184539394]Characterization as Employment (employee) vs Business (independent contractor)

· For purposes of the class, employment and office will be considered the same

· Contract of service (employees) vs contract for services (independent contractors)

· Differentiates between an employment vs business for tax purposes

· May be advantageous sometimes to be a business because then there will be business deductions available

· Employees are individuals, thus a corporation cannot be an “employee” (248(1))

[bookmark: _Toc184539395]Test (Wiebe Door Services)

· Case was decided by the FCA but endorsed by the SCC

· Agreements between the parties are not of itself determinative of the relationship and a court must examine the facts and come to its conclusion (a form of substance over form)

· Total Relationship Test: consideration of all the factors, none of which on its own are determinative

· Degree of Supervision & Control

· Degree of financial risk taken

· Degree of Responsibility for investment and management

· Opportunity for Profit

· Ownership of the tools

· Integration into the business

· Specific Results (ie. Hired for specific job/project)

· Exclusivity of Employment (integration test from worker’s perspective, not employer’s)

· Whether the business was already established (ie. Person has history of being an independent contractor)

· Other relevant factors

· Intention of the parties (Royal Winnipeg – a case after Wiebe Door)

· Opportunities for outside employment

· Method of remuneration, etc

[bookmark: _Toc184539396]Civil Code of Quebec

· Contract of employment is a contract by which a person undertakes for a limited period to do work for remuneration, according to the instructions and under the direction or control of another person



[bookmark: _Toc303276489]Section 248 - Definitions

248. (1) In this Act,

“employment” means the position of an individual in the service of some other person (including Her Majesty or a foreign state or sovereign) and “servant” or “employee” means a person holding such a position;

“office” means the position of an individual entitling the individual to a fixed or ascertainable stipend or remuneration and includes a judicial office, the office of a minister of the Crown, the office of a member of the Senate or House of Commons of Canada, a member of a legislative assembly or a member of a legislative or executive council and any other office, the incumbent of which is elected by popular vote or is elected or appointed in a representative capacity and also includes the position of a corporation director, and “officer” means a person holding such an office;

[bookmark: _Toc303276478][bookmark: _Toc184539397]Personal Services Business

· Some people may wish to incorporate themselves in order to reap the benefits of income from business (ie. Deducting expenses) and possible income splitting with family members

· Parliament enacted specific rules defining “personal services business” (125(7)) and limited its deductions only to wages and benefits (18(1)(p)) and favourable corporate rates (s127(5)).

· TEST:

· Person is a specified shareholder

· Person provides services

· Reasonably regarded as an employee of the corporation but for the business

· Less than 5 full-time employees



General limitations

18. (1) In computing the income of a taxpayer from a business or property no deduction shall be made in respect of

Limitation re personal services business expenses  

· (p) an outlay or expense to the extent that it was made or incurred by a corporation in a taxation year for the purpose of gaining or producing income from a personal services business, other than

· 		(i) the salary, wages or other remuneration paid in the year to an incorporated employee of the corporation,

· 		(ii) the cost to the corporation of any benefit or allowance provided to an incorporated employee in the year,

· 		(iii) any amount expended by the corporation in connection with the selling of property or the negotiating of contracts by the corporation if the amount would have been deductible in computing the income of an incorporated employee for a taxation year from an office or employment if the amount had been expended by the incorporated employee under a contract of employment that required the employee to pay the amount, and

· 		(iv) any amount paid by the corporation in the year as or on account of legal expenses incurred by it in collecting amounts owing to it on account of services rendered

· 		that would, if the income of the corporation were from a business other than a personal services business, be deductible in computing its income;

Section 125(7) - Definitions

(7) In this section,

“personal services business” carried on by a corporation in a taxation year means a business of providing services where

(a) an individual who performs services on behalf of the corporation (in this definition and paragraph 18(1)(p) referred to as an “incorporated employee”), or

(b) any person related [includes individuals connected by blood, marriage, adoption and corporations – s251(2)] to the incorporated employee

is a specified shareholder [at least 10% shares – s248(1)] of the corporation and the incorporated employee would reasonably be regarded as an officer or employee of the person or partnership to whom or to which the services were provided but for the existence of the corporation, unless

(c) the corporation employs in the business throughout the year more than five full-time employees, or

(d) the amount paid or payable to the corporation in the year for the services is received or receivable by it from a corporation with which it was associated in the year;



Inclusions (Remuneration)· 3(a) not only includes sources that are listed, but also sources that are not listed (Fries)

· Section 5(1) – income from employment – salary, wages, and other remuneration (aka cash compensation), including gratuities

· Section 5(2) – loss from employment – calculated based on provisions of the Act





[bookmark: _Toc303276356]Basic Rules

[bookmark: _Toc303276357]Section 5(1) - Income from office or employment

5. (1) Subject to this Part, a taxpayer’s income for a taxation year from an office or employment is the salary, wages and other remuneration, including gratuities, received by the taxpayer in the year.

[bookmark: _Toc303276358]Section 5(2) - Loss from office or employment

(2) A taxpayer’s loss for a taxation year from an office or employment is the amount of the taxpayer’s loss, if any, for the taxation year from that source computed by applying, with such modifications as the circumstances require, the provisions of this Act respecting the computation of income from that source.

[bookmark: _Toc184539399]Prizes and Awards

· see business section

[bookmark: _Toc184539400]Gratuitous Payments

· S.5(1) also includes “gratuities” as income. 

· often argue a gift or windfall, & not remuneration for services provided.

· payments intended to be received as remuneration & connected to office/employment is taxable (Goldman)



[bookmark: _Toc184539401]Strike Pay

· 3(a) not only includes sources that are listed, but also sources that are not listed (Fries)

· strike pay not taxable because there is no “source” (Fries 1989– not sure if the court will look at it the same way now)

· periodic payment more likely to show a source

· lump sum more capital like and no source

[bookmark: _Toc184539402]Surrogatum Principle (applicable for employment – Tsiaplrailis although narrow 4:3)

· London and Thames Haven Oil

· Amounts received pursuant to a legal right should be included in an income if the amount it is replacing is a taxable income

· Essentially requires these 2 elements (referred to as the surrogatum principle)

i. Legal right to amount, and

ii. Amount substitutes for an amount that would have been taxable income

· Allows the courts to read in words like “in lieu of”

· Principle rejected in employment context (Cirella, and reversed in Tsiaplailis), but applicable for business 

· The courts might view it differently since the case was from 1978

· BUT CRA might not want to litigate this, and also Parliament might not find it appropriate to legislation against Cirella (damages for personal injury case)

[bookmark: _Toc184539403]Damages for Personal Injury

· Damages for personal injury are not taxable as employment income but rather a loss of capital (Cirella)

· At the time of the case capital gains were not taxable

· How do you calculate the “capital gain/loss” if this happens now?

Inducement Payments· Section 6(3) – Specific Anti-Avoidance Rule (deeming rule) for collateral payments arising from an employment arrangement

· Test (Curran – although the scope of the case itself may be questionable

· Amount received before, during, or after an employment, unless it cannot be reasonably regarded as, regardless of legal form or affect, 

· inducement, remuneration, or covenant

· “regardless of legal form or affect” applies to the items in red, not “before, during, or after”

· “cannot be reasonably regarded” seems to shift the burden on the taxpayer to establish it is unreasonable (this can affect how the courts will view situations

· inducement payment does not apply if the payment was made by someone else other than the employer

· inducement payments include cases for disposition of rights under a previous employment k or mere compensation for capital loss on sale of former resident (Greiner)





[bookmark: _Toc303276364]Section 6(3) - Payments by employer to employee

(3) An amount received by one person from another

(a) during a period while the payee was an officer of, or in the employment of, the payer, or

(b) on account, in lieu of payment or in satisfaction of an obligation arising out of an agreement made by the payer with the payee immediately prior to, during or immediately after a period that the payee was an officer of, or in the employment of, the payer,

shall be deemed, for the purposes of section 5, to be remuneration for the payee’s services rendered as an officer or during the period of employment, unless it is established that, irrespective of when the agreement, if any, under which the amount was received was made or the form or legal effect thereof, it cannot reasonably be regarded as having been received

(c) as consideration or partial consideration for accepting the office or entering into the contract of employment,

(d) as remuneration or partial remuneration for services as an officer or under the contract of employment, or

(e) in consideration or partial consideration for a covenant with reference to what the officer or employee is, or is not, to do before or after the termination of the employment.

[bookmark: _Toc184539405]Termination Payments

[bookmark: _Toc303276425]Section 56(1) - Amounts to be included in income for year· Termination payments are currently taxable but previously

· Section 5(1) never said “in lieu of salary” and only says “salary” so people that got “pay in lieu of notice” would not be captured but the people that got “notice” did

· Section 6(3) could, in theory, be characterized to apply to payments in lieu of notice (but the courts rejected this characterization in Atkins)

· Specific rules were made to tax termination payments

· Section 56(1)(a)(ii) – makes payments received, in lieu of, in satisfaction of “retiring allowances” to be taxable

· Section 248(1) – defined “retiring allowances” as amounts for:

· Retirement for recognition of long service

· In respect of loss of an office/employment as damages OR pursuant to a judgment from a tribunal

· Section 8(1)(b) & 60(o.1)(i)(B) – allows deduction of legal expenses for establishing right to salary/wages and retiring allowance (respectively)

· Application of Retiring Allowances (Mendes-Roux)

· Amount received could be partially for lost employment (ie. Taxable under retiring allowances) and pain and suffering

· “in respect of” is broad

· a good factor to consider would be how the person sought the payment initially and if the amounts were actually broken down

· payments for sexual harassment not taxable (Fournier)

· Not taxable as retiring allowance if job not started yet (Schwartz)

· 56(1)(a) being a specific provision did not cover “potential employment” so SCC saw this as Parliament not intending to tax it and refused to go to a general provision (3(a)) – in theory 3(a) can be applied





56. (1) Without restricting the generality of section 3, there shall be included in computing the income of a taxpayer for a taxation year,

[bookmark: _Toc303276426]Section 56(1)(a) - Pension benefits, unemployment insurance benefits, etc.

(a) any amount received by the taxpayer in the year as, on account or in lieu of payment of, or in satisfaction of,

 (ii) a retiring allowance, other than an amount received out of or under an employee benefit plan, a retirement compensation arrangement or a salary deferral arrangement,

Section 248 - Definitions

248. (1) In this Act,

“retiring allowance” means an amount (other than a superannuation or pension benefit, an amount received as a consequence of the death of an employee or a benefit described in subparagraph 6(1)(a)(iv)) received

(a) on or after retirement of a taxpayer from an office or employment in recognition of the taxpayer’s long service, or

(b) in respect of a loss of an office or employment of a taxpayer, whether or not received as, on account or in lieu of payment of, damages or pursuant to an order or judgment of a competent tribunal,

by the taxpayer or, after the taxpayer’s death, by a dependant or a relation of the taxpayer or by the legal representative of the taxpayer;

[bookmark: _Toc303276374]Deductions

[bookmark: _Toc303276375]Section 8(1) - Deductions allowed

8. (1) In computing a taxpayer’s income for a taxation year from an office or employment, there may be deducted such of the following amounts as are wholly applicable to that source or such part of the following amounts as may reasonably be regarded as applicable thereto

[bookmark: _Toc303276376]Section 8(1)(b) - Legal expenses of employee

(b) amounts paid by the taxpayer in the year as or on account of legal expenses incurred by the taxpayer to collect or establish a right to salary or wages owed to the taxpayer by the employer or former employer of the taxpayer;

[bookmark: _Toc303276430]Section 60 - Other deductions

60. There may be deducted in computing a taxpayer’s income for a taxation year such of the following amounts as are applicable

[bookmark: _Toc303276431]Section 60(o.1) - Idem

(o.1) the amount, if any, by which the lesser of

(i) the total of all legal expenses (other than those relating to a division or settlement of property arising out of, or on a breakdown of, a marriage or common-law partnership) paid by the taxpayer in the year or in any of the 7 preceding taxation years to collect or establish a right to an amount of

 (B) a retiring allowance of the taxpayer or a deceased individual of whom the taxpayer was a dependant, relation or legal representative, and

[bookmark: _Toc184539406]General Benefits (6(1)(a))

· Section 6(1)(a) is like an anti-avoidance rule which tries to capture everything that is connected, with some exception

· Heavily fact-dependent and conflicting case law

· No single test or determinative criterion (fact dependant), must determine whether employee given an economic advantage that is measurable in monetary terms” (Lowe)

· Elements to consider in applying this provision

1. Characterization of a Benefit (Lowe)

· courts seem to be characterizing benefits as all vs nothing instead of apportioning

· Was it primarily for business purpose and personal enjoyment merely incidental?

· Benefit = “a material acquisition which confers an economic benefits on the taxpayer”

· meaning of benefits in the context of travel:

· a material acquisition or something of value in an economic sense and

· not a mere incidence of what was primarily a business trip

· if a benefit (meaning above) is conferred, even if forced, may be taxable (Cutmore – tax filing case)

· uniforms/special clothing/laundry reimbursements are not taxable (Huffman)

· Christmas parties are “trivial” if < $100 and not taxable. Must take into account taxi vouchers too. (Dunlap)

· Tuition fees may or may not be taxable, really need to look at the purpose of reimbursing (Faubert)

· Specific Employer-Related Training: not taxable

· General Employment-Related Training: not taxable

· Personal Interest Training: taxable

· Tax equalization payments are taxable as benefit or salary (Gernhart)

· CRA Exclusions

· Discounts on merchandise

· Transportation to work

· Recreational facilities

· Bus passes

· Food at work (if paying reasonable cost)

· Flights, if the flight is not a confirmed flight and a backup ticket

2. Connection to an Employment/Office (Savage)

· Benefit need not be remuneration for services

· Very loose connections can be captured because “in respect of”

· Benefit conferred onto employer may be a relevant factor to consider but not necessary in order to find a benefit for employee

· Intention of the person giving the “benefit” may be important factor (Mindszenthy – gold watch deducted as business expense)

· Very strong evidence needed to rebut benefit if there is employment relationship (Mindszenthy)

· Benefit need not be from his employer as long as “by virtue of employment” (Waffle)

· Airmiles from work trips are “connected to employment and taxable” (Giffen)

· CRA Exclusions

· 2 non-cash gifts less than $500/year

· does not apply to cash gifts or near-cash gifts

3. Valuing the benefit in computing the taxpayer’s income (Detchon)

· “value” will be equivalent to the average cost of the benefit for the employer (Detchon – case of school kids) – high taxes are the employer’s problem (the court probably did this because of policy and to find a middle ground)

· actual cost too high for valuation

· marginal cost too low for valuation

· cost of alternative seems unreasonable to use to value

· case after Detchon

· value of the benefit should be difference between average cost and actual amount paid (after discount) rather than the discounted amount (based on regular price minus discount price) (Spence) – appears the courts are being more lenient on the valuation

· benefits given to family members (ie. A $3k award for higher education) is not taxable as a benefit (Bartley – but might be taxable to the kid as a scholarship)

· benefit is still fully taxable even if the person is not using it the whole time (Taylor)

· airmiles must be assessed with their conditions in mind (Giffen)

· gifts with company logos are worth much less (Wisla)

· when there is a business component, not apportion the whole thing against the taxpayer (Jelles)

Section 6(1) - Amounts to be included as income from office or employment

6. (1) There shall be included in computing the income of a taxpayer for a taxation year as income from an office or employment such of the following amounts as are applicable

Section 6(1)(a) - Value of benefits

(a) the value of board, lodging and other benefits of any kind whatever received or enjoyed by the taxpayer in the year in respect of, in the course of, or by virtue of an office or employment, except any benefit

(i) derived from the contributions of the taxpayer’s employer to or under a deferred profit sharing plan, an employee life and health trust, a group sickness or accident insurance plan, a group term life insurance policy, a private health services plan, a registered pension plan or a supplementary unemployment benefit plan,

(ii) under a retirement compensation arrangement, an employee benefit plan or an employee trust,

(iii) that was a benefit in respect of the use of an automobile,

(iv) derived from counselling services in respect of

(A) the mental or physical health of the taxpayer or an individual related to the taxpayer, other than a benefit attributable to an outlay or expense to which paragraph 18(1)(l) applies, or

(B) the re-employment or retirement of the taxpayer, or

(v) under a salary deferral arrangement, except to the extent that the benefit is included under this paragraph because of subsection 6(11);

Allowances (6(1)(b))· Section 6(1)(b) – captures monetary payments in the forms of allowances, but exceptions for the following:

· Reasonable allowances for travelling when hired for selling property or negotiating K

· Amount is unreasonable when not measured solely based on mileage (6(1)(b)(x))

· Reasonable allowances for travelling (excluding motor vehicle use) for travelling away from municipality where the employer’s establishment at which the employee ordinarily worked/reported AND metropolitan area (if applicable) where that establishment was located to perform work duties

· Reasonable allowances for use of motor vehicle for travelling in the performance of work duties

· Amount is unreasonable when not measured solely based on mileage (6(1)(b)(x))


· Characterizing an Allowance vs Reimbursement(MacDonald)

· Reimbursements of an actual expense incurred is not an allowance

· Reimbursements may be taxable if it is reimbursing a personal expense (under 6(1)(a) as a benefit)

· Highly dependent on how the money is paid and accounting is done

· Allowance is when money is paid to an employee to his discretion without being required to account for its expenditure

· Allowance when:

1. Arbitrary amount that is a predetermined sum set without specific reference to any actual expense/cost

2. 6(1)(b) addresses allowances for personal/living expenses or for a specific purpose

3. allowance is in the discretion of the recipient in that the recipient need not account for the expenditure







[bookmark: _Toc303276362]Section 6(1)(b) - Personal or living expenses

(b) all amounts received by the taxpayer in the year as an allowance for personal or living expenses or as an allowance for any other purpose, except

 (v) reasonable allowances for travel expenses received by an employee from the employee’s employer in respect of a period when the employee was employed in connection with the selling of property or negotiating of contracts for the employee’s employer,

(vii) reasonable allowances for travel expenses (other than allowances for the use of a motor vehicle) received by an employee (other than an employee employed in connection with the selling of property or the negotiating of contracts for the employer) from the employer for travelling away from

(A) the municipality where the employer’s establishment at which the employee ordinarily worked or to which the employee ordinarily reported was located, and

(B) the metropolitan area, if there is one, where that establishment was located,

in the performance of the duties of the employee’s office or employment,

(vii.1) reasonable allowances for the use of a motor vehicle received by an employee (other than an employee employed in connection with the selling of property or the negotiating of contracts for the employer) from the employer for travelling in the performance of the duties of the office or employment,

and for the purposes of subparagraphs 6(1)(b)(v), 6(1)(b)(vi) and 6(1)(b)(vii.1), an allowance received in a taxation year by a taxpayer for the use of a motor vehicle in connection with or in the course of the taxpayer’s office or employment shall be deemed not to be a reasonable allowance

 (x) where the measurement of the use of the vehicle for the purpose of the allowance is not based solely on the number of kilometres for which the vehicle is used in connection with or in the course of the office or employment, or

(xi) where the taxpayer both receives an allowance in respect of that use and is reimbursed in whole or in part for expenses in respect of that use (except where the reimbursement is in respect of supplementary business insurance or toll or ferry charges and the amount of the allowance was determined without reference to those reimbursed expenses);

[bookmark: _Toc303276366][bookmark: _Toc303276367][bookmark: _Toc184539408]Forgiveness of Debt

· Debt (of taxpayer or any debtor) extinguished deemed a benefit when settled/extinguished

· Forgiven amount is lesser of obligation that was issued or net principal

· No specific nexus test required for this (McArdle) – but probably apply the test form 6(1)(a)



Section 6(15) - Forgiveness of employee debt

(15) For the purpose of paragraph 6(1)(a),

(a) a benefit shall be deemed to have been enjoyed by a taxpayer at any time an obligation issued by any debtor (including the taxpayer) is settled or extinguished; and

(b) the value of that benefit shall be deemed to be the forgiven amount at that time in respect of the obligation.

[bookmark: _Toc303276368]Section 6(15.1) - Forgiven amount

(15.1) For the purpose of subsection 6(15), the “forgiven amount” at any time in respect of an obligation issued by a debtor has the meaning that would be assigned by subsection 80(1) if

(a) the obligation were a commercial obligation (within the meaning assigned by subsection 80(1)) issued by the debtor;

(b) no amount included in computing income because of the obligation being settled or extinguished at that time were taken into account;

(c) the definition “forgiven amount” in subsection 80(1) were read without reference to paragraphs (f) and (h) of the description of B in that definition; and

(d) section 80 were read without reference to paragraphs (2)(b) and (q) of that section.

Interest-Free or Low Interest Loan· Section 6(9) – deems an amount under 80.4(1) (computation rule) to be a benefit that needs to be included in income

· Section 80.4(1) – deems a benefit, resulting from work, equal to amount (a+b-c-d)

· (a) interest at the prescribed rate

· (b) amount of interest paid/payable on the loan by the employer

· (c) total of interest paid on loan

· (d) interest paid/reimbursed by the employee

· “resulting from work” (80.4(1.1)) when terms of loan would have been different otherwise or there would not have been a loan otherwise (very easy nexus)

· Not a benefit when

· Section 80.4(3) – already declared in income or interest was paid at fair market rates (see statute for details on the test)



Section 6(9) - Amount in respect of interest on employee debt

(9) Where an amount in respect of a loan or debt is deemed by subsection 80.4(1) to be a benefit received in a taxation year by an individual, the amount of the benefit shall be included in computing the income of the individual for the year as income from an office or employment.

[bookmark: _Toc303276462]Section 80.4(1) - Loans

80.4 (1) Where a person or partnership receives a loan or otherwise incurs a debt because of or as a consequence of a previous, the current or an intended office or employment of an individual, or because of the services performed or to be performed by a corporation carrying on a personal services business, the individual or corporation, as the case may be, shall be deemed to have received a benefit in a taxation year equal to the amount, if any, by which the total of

(a) all interest on all such loans and debts computed at the prescribed rate on each such loan and debt for the period in the year during which it was outstanding, and

(b) the total of all amounts each of which is an amount of interest that was paid or payable in respect of the year on such a loan or debt by

(i) a person or partnership (in this paragraph referred to as the “employer”) that employed or intended to employ the individual,

(ii) a person (other than the debtor) related to the employer, or

(iii) a person or partnership to or for whom or which the services were or were to be provided or performed by the corporation or a person (other than the debtor) who does not deal at arm’s length with that person or any member of that partnership,

exceeds the total of

(c) the amount of interest for the year paid on all such loans and debts not later than 30 days after the end of the year, and

(d) any portion of the total determined in respect of the year under paragraph 80.4(1)(b) that is reimbursed in the year or within 30 days after the end of the year by the debtor to the person or entity who made the payment referred to in that paragraph.

[bookmark: _Toc303276463]Section 80.4(1.1) - Interpretation

(1.1) A loan or debt is deemed to have been received or incurred because of an individual’s office or employment, or because of services performed by a corporation that carries on a personal services business, as the case may be, if it is reasonable to conclude that, but for an individual’s previous, current or intended office or employment, or the services performed or to be performed by the corporation,

(a) the terms of the loan or debt would have been different; or

(b) the loan would not have been received or the debt would not have been incurred.

[bookmark: _Toc303276465]Section 80.4(3) - Where ss. (1) and (2) do not apply

(3) Subsections 80.4(1) and (2) do not apply in respect of any loan or debt, or any part thereof,

(a) on which the rate of interest was equal to or greater than the rate that would, having regard to all the circumstances (including the terms and conditions of the loan or debt), have been agreed on, at the time the loan was received or the debt was incurred, between parties dealing with each other at arm’s length if

(i) none of the parties received the loan or incurred the debt by virtue of an office or employment or by virtue of the shareholding of a person or partnership, and

(ii) the ordinary business of the creditor included the lending of money,

except where an amount is paid or payable in any taxation year to the creditor in respect of interest on the loan or debt by a party other than the debtor; or

(b) that was included in computing the income of a person or partnership under this Part.

Home Purchase and Home Relocation Loans (still piggy-backs on interest-free or low-interest loans)· “home purchase loan” and “home relocation loans” piggy-back on 80.4(1) for the inclusion of a benefit and the prescribed rate is “locked-in” for 5 years (and then locked-in again) (80.4(4)&(6))

· “home purchase loan” (80.4(7)) – loan received to buy a dwelling for habitation (or the like) by employee or related person

· “home relocation loan” (248(1)) – loan received when work commenced in Canada (perhaps discuss “new work location”) and: (see page 26 for further information about the tests for 40km)

· new home is 40km closer (discuss the test about how to measure 40km)

· loan is used to buy a dwelling (or the like) to be used as taxpayer’s new residence

· loan is received under the case in 80.4(1) – connected to employment

· designated by the taxpayer as a “home relocation loan” – no more than 1 of these at any time 

· key for home relocation vs home purchase loan is that home relocation loans can be deducted under 110(1)(j)

· taxpayer can deduct the lesser of:

· amount of benefit deemed to be part of the home relocation loan,

· amount of interest that would be computed if the loan was for $25k and no more than 5 years (like exempting the first $25k of the interest on the loan), or

· amount deemed as benefit under 80.4



Section 80.4(4) - Interest on loans for home purchase or relocation

(4) For the purpose of computing the benefit under subsection 80.4(1) in a taxation year in respect of a home purchase loan or a home relocation loan and for the purpose of paragraph 110(1)(j), the amount of interest determined under paragraph 80.4(1)(a) shall not exceed the amount of interest that would have been determined thereunder if it had been computed at the prescribed rate in effect at the time the loan was received or the debt was incurred, as the case may be.

[bookmark: _Toc303276467]Section 80.4(5) – Idem (likely not part of the class)

(5) Where an individual has, before November 13, 1981, ……..

[bookmark: _Toc303276468]Section 80.4(6) - Deemed new home purchase loans

(6) For the purposes of this section, other than paragraph 80.4(3)(a) and subsection 80.4(5), where a home purchase loan or a home relocation loan of an individual has a term for repayment exceeding five years, the balance outstanding on the loan on the date that is five years from the day the loan was received or was last deemed by this subsection to have been received shall be deemed to be a new home purchase loan received by the individual on that date.

[bookmark: _Toc303276469]Section 80.4(7) - Definitions

(7) In this section,

 “home purchase loan” means that portion of any loan received or debt otherwise incurred by an individual in the circumstances described in subsection 80.4(1) that is used to acquire, or to repay a loan or debt that was received or incurred to acquire, a dwelling, or a share of the capital stock of a cooperative housing corporation acquired for the sole purpose of acquiring the right to inhabit a dwelling owned by the corporation, where the dwelling is for the habitation of

(a) the individual by virtue of whose office or employment the loan is received or the debt is incurred,

(b) a specified shareholder of the corporation by virtue of whose services the loan is received or the debt is incurred, or

(c) a person related to a person described in paragraph (a) or (b),

or that is used to repay a home purchase loan;

 “prescribed rate” of interest means

 (c) for any year, or part thereof, after 1978, such rate of interest as is prescribed therefor except that, for the purpose of computing the benefit under subsection 80.4(1) in a taxation year on a home purchase loan received after November 12, 1981 and before 1982, the prescribed rate of interest at the time the loan was received shall be deemed to be 16% per annum.

Section 248 - Definitions

248. (1) In this Act,

“home relocation loan” means a loan received by an individual or the individual’s spouse or common-law partner in circumstances where the individual has commenced employment at a location in Canada (in this definition referred to as the “new work location”) and by reason thereof has moved from the residence in Canada at which, before the move, the individual ordinarily resided (in this definition referred to as the “old residence”) to a residence in Canada at which, after the move, the individual ordinarily resided (in this definition referred to as the “new residence”) if

(a) the distance between the old residence and the new work location is at least 40 kilometres greater than the distance between the new residence and the new work location,

(b) the loan is used to acquire a dwelling, or a share of the capital stock of a cooperative housing corporation acquired for the sole purpose of acquiring the right to inhabit a dwelling owned by the corporation, where the dwelling is for the habitation of the individual and is the individual’s new residence,

(c) the loan is received in the circumstances described in subsection 80.4(1), or would have been so received if subsection 80.4(1.1) had applied to the loan at the time it was received, and

(d) the loan is designated by the individual to be a home relocation loan, but in no case shall more than one loan in respect of a particular move, or more than one loan at any particular time, be designated as a home relocation loan by the individual;

[bookmark: _Toc303276472]Section 110(1) - Deductions permitted

110. (1) For the purpose of computing the taxable income of a taxpayer for a taxation year, there may be deducted such of the following amounts as are applicable

[bookmark: _Toc303276473]Section 110(1)(j) - Home relocation loan

(j) where the taxpayer has, by virtue of section 80.4, included an amount in the taxpayer’s income for the year in respect of a benefit received by the taxpayer in respect of a home relocation loan, the least of

(i) the amount of the benefit that would have been deemed to have been received by the taxpayer under section 80.4 in the year if that section had applied only in respect of the home relocation loan,

(ii) the amount of interest for the year that would be computed under paragraph 80.4(1)(a) in respect of the home relocation loan if that loan were in the amount of $25,000 and were extinguished on the earlier of

(A) the day that is five years after the day on which the home relocation loan was made, and

(B) the day on which the home relocation loan was extinguished, and

(iii) the amount of the benefit deemed to have been received by the taxpayer under section 80.4 in the year; and

[bookmark: _Toc184539411]Relocation Assistance

· [bookmark: _Toc303276373]housing assistance is included in income under 6(1)(a) regardless of form (but older cases Hoefel said otherwise, and reversed by this statute)

· does not apply to moving expenses (see that section)

Section 6(23) - Employer-provided housing subsidies

(23) For greater certainty, an amount paid or the value of assistance provided by any person in respect of, in the course of or because of, an individual’s office or employment in respect of the cost of, the financing of, the use of or the right to use, a residence is, for the purposes of this section, a benefit received by the individual because of the office or employment.




Housing Loss· All “housing loss” in respect of employment is deemed to be a benefit received  (6(19)) under 6(1)(a) except

· eligible housing loss (6(20)) which is tax-free for first $15,000 (one-time only) and amounts above $15,000 taxed at half (for current year and subsequent years, if there are more housing loss allowances)

· “housing loss” (6(21)) is defined as the greater of (adjusted cost base of residence or highest FMV of residence within 6 months) minus

· if residence was sold, the lesser of (proceeds and fair market value)

· otherwise, the fair market value

· “eligible housing loss” (6(22)) is when designated by the taxpayer as an “eligible relocation” (248(1)) – no more than 1 eligible housing loss for an eligible relocation

· “eligible relocation” (248(1)) (special rules for non-resident, see statute) (see test on page 26)

· relocation that enables taxpayer to be employed/carry on business/become a student

· new and old residence is in Canada

· new residence 40km closer to “new work location” (see test on how to measure 40km)

· Thomas (controversial case that seems to have applied the wrong test to “eligible relocation”)

· case of guy getting fired and getting reimbursed for this house

· taxable as a housing loss in most cases because “in respect of” is broad and is easy to connect to the employment

· courts seem to be applying old line of cases (according to Duff) where they require the job to be started in order to be an “negligible relocation” but the wording does not suggest that being required “enable” the person to work/do business is the statutory wording

· “in respect of” for eligible housing loss may be able to connect the person’s move even if it was a loss of employment rather than employment

· however, the courts decided this is not an eligible relocation, CAN BE LITIGATED AGAIN





[bookmark: _Toc303276369]Section 6(19) - Benefit re housing loss

(19) For the purpose of paragraph 6(1)(a), an amount paid at any time in respect of a housing loss (other than an eligible housing loss) to or on behalf of a taxpayer or a person who does not deal at arm’s length with the taxpayer in respect of, in the course of or because of, an office or employment is deemed to be a benefit received by the taxpayer at that time because of the office or employment.

[bookmark: _Toc303276370]Section 6(20) - Benefit re eligible housing loss

(20) For the purpose of paragraph 6(1)(a), an amount paid at any time in a taxation year in respect of an eligible housing loss to or on behalf of a taxpayer or a person who does not deal at arm’s length with the taxpayer in respect of, in the course of or because of, an office or employment is deemed to be a benefit received by the taxpayer at that time because of the office or employment to the extent of the amount, if any, by which

(a) one half of the amount, if any, by which the total of all amounts each of which is so paid in the year or in a preceding taxation year exceeds $15,000

exceeds

(b) the total of all amounts each of which is an amount included in computing the taxpayer’s income because of this subsection for a preceding taxation year in respect of the loss.

[bookmark: _Toc303276371]Section 6(21) - Housing loss

(21) In this section, “housing loss” at any time in respect of a residence of a taxpayer means the amount, if any, by which the greater of

(a) the adjusted cost base of the residence at that time to the taxpayer or to another person who does not deal at arm’s length with the taxpayer, and

(b) the highest fair market value of the residence within the six-month period that ends at that time exceeds

(c) if the residence is disposed of by the taxpayer or the other person before the end of the first taxation year that begins after that time, the lesser of

(i) the proceeds of disposition of the residence, and

(ii) the fair market value of the residence at that time, and

(d) in any other case, the fair market value of the residence at that time.

[bookmark: _Toc303276372]Section 6(22) - Eligible housing loss

(22) In this section, “eligible housing loss” in respect of a residence designated by a taxpayer means a housing loss in respect of an eligible relocation of the taxpayer or a person who does not deal at arm’s length with the taxpayer and, for these purposes, no more than one residence may be so designated in respect of an eligible relocation.

Section 248 - Definitions

248. (1) In this Act,

“eligible relocation” means a relocation of a taxpayer where

· 		(a) the relocation occurs to enable the taxpayer

· 		(i) to carry on a business or to be employed at a location in Canada (in section 62 and this subsection referred to as “the new work location”), or

· 		(ii) to be a student in full-time attendance enrolled in a program at a post-secondary level at a location of a university, college or other educational institution (in section 62 and in this subsection referred to as “the new work location”),

· 		(b) both the residence at which the taxpayer ordinarily resided before the relocation (in section 62 and this subsection referred to as “the old residence”) and the residence at which the taxpayer ordinarily resided after the relocation (in section 62 and this subsection referred to as “the new residence”) are in Canada, and

· 		(c) the distance between the old residence and the new work location is not less than 40 kilometres greater than the distance between the new residence and the new work location

except that, in applying subsections 6(19) to (23) and section 62 in respect of a relocation of a taxpayer who is absent from but resident in Canada, this definition shall be read without reference to the words “in Canada” in subparagraph (a)(i), and without reference to paragraph (b);




Insurance Benefits· Section 6(1)(a) have exclusions for contributions made by employer to an insurance plan, but the payouts from these “wage loss replacement plans” plans are then taxable, encourages insuring the employees, (under 6(1)(f)) if the following conditions are met, subject to a limit that in effect permits deduction for amounts that taxpayers have contributed themselves:

1. Payable on a periodic basis

· Look to contract to see if it is periodic, not an issue if it is late (Ouimet)

· CRA position – lump sum payments made in lieu are taxable under 6(1)(f) – surrogatum principle?

· But if any portion is used to extinguish a right to future benefits then not taxable under 6(1)(f) but could attract capital gain (but can be excluded if used to dispose of an interest in “insurance policy” under 39(1)(a)(iii).

2. In respect of the loss of all or any part of the taxpayer’s income from an office or employment

3. Pursuant to a wage loss replacement plan

4. To or under which the employer has made a contribution

· “wage loss replacement plans” are the plans listed under 6(1)(f) and are undefined in the statute but according to CRA bulletins, they are “a plan in any arrangement, however styled, between an employer/employee(s) under which provision is made for indemnification of an employees, by means of benefit on a periodic basis, if an employee suffers a loss of employment income as a consequence of sickness, maternity, or accident” 

· sick days are covered under 6(1)(a) and not 6(1)(f)

· keep in mind the surrogatum principle

· Tsiaplrailis

· Insurance settlements (paid in a lump sum) can be taxable under 6(1)(f) because of surrogatum principle

· Courts will carve out the part for past benefits as taxable under 6(1)(f)

· The rest could be taxable under capital gains, see above

· Whether liability was accepted or not is irrelevant



[bookmark: _Toc303276363]Section 6(1)(f) - Employment insurance benefits

(f) the total of all amounts received by the taxpayer in the year that were payable to the taxpayer on a periodic basis in respect of the loss of all or any part of the taxpayer’s income from an office or employment, pursuant to

(i) a sickness or accident insurance plan,

(ii) a disability insurance plan,

(iii) an income maintenance insurance plan, or

(iii.1) a plan described in any of subparagraphs (i) to (iii) that is administered or provided by an employee life and health trust,

to or under which the taxpayer’s employer has made a contribution, not exceeding the amount, if any, by which

(iv) the total of all such amounts received by the taxpayer pursuant to the plan before the end of the year and

(A) where there was a preceding taxation year ending after 1971 in which any such amount was, by virtue of this paragraph, included in computing the taxpayer’s income, after the last such year, and

(B) in any other case, after 1971,

exceeds

(v) the total of the contributions made by the taxpayer under the plan before the end of the year and

(A) where there was a preceding taxation year described in clause (iv)(A), after the last such year, and

(B) in any other case, after 1967;

Exceptions to Allowances (allowances for travel, car, etc)· Section 6(1)(b) – captures monetary payments in the forms of allowances, but exceptions for the following:

· Reasonable allowances for travelling when hired for selling property or negotiating K

· Amount is unreasonable (for motor vehicle) when not measured solely based on mileage (6(1)(b)(x))

· “period” means any period or a discrete period but cannot subsume the year unless the selling/negotiation occupies the whole year (Salter – case that considered “period” in 6(1)(b)(v))

· Reasonable allowances for travelling (excluding motor vehicle use) for travelling away from municipality where the employer’s establishment at which the employee ordinarily worked/reported AND metropolitan area (if applicable) where that establishment was located to perform work duties

· Reasonable allowances for use of motor vehicle for travelling in the performance of work duties

· Amount is unreasonable when not measured solely based on mileage (6(1)(b)(x))

· “reasonable” allowance of motor vehicle use ought to require referencing the relevant provisions of the Act and the capital cost of a passenger vehicle (capital cost capped at $24,000 by statute) (O’Connell)



· What does travelling mean? (Blackman)

· Must draw a line between “travelling” and “sojourning”

· Intention of the legislators is to allow people to have the same income (ie. Not tax them for the travel allowance) regardless if they travel

· More appropriate for employers to subsidize sojourning

· Sojourning = live away from home for a temporary period of time


· Keep in mind that even if you fail to argue that the amount is “allowance” for travelling, it can still be a “special work site” under 6(6)

· travelling from home to work place is not covered under s6(1)(b)(vii.1) (Campbell)

· s81(3.1) allows tax exemption for travel allowances “to get to” part-time employmen





Section 6(1)(b) - Personal or living expenses

[bookmark: _Toc303276365](b) all amounts received by the taxpayer in the year as an allowance for personal or living expenses or as an allowance for any other purpose, except

 (v) reasonable allowances for travel expenses received by an employee from the employee’s employer in respect of a period when the employee was employed in connection with the selling of property or negotiating of contracts for the employee’s employer,

(vii) reasonable allowances for travel expenses (other than allowances for the use of a motor vehicle) received by an employee (other than an employee employed in connection with the selling of property or the negotiating of contracts for the employer) from the employer for travelling away from

(A) the municipality where the employer’s establishment at which the employee ordinarily worked or to which the employee ordinarily reported was located, and

(B) the metropolitan area, if there is one, where that establishment was located,

in the performance of the duties of the employee’s office or employment,

(vii.1) reasonable allowances for the use of a motor vehicle received by an employee (other than an employee employed in connection with the selling of property or the negotiating of contracts for the employer) from the employer for travelling in the performance of the duties of the office or employment,

and for the purposes of subparagraphs 6(1)(b)(v), 6(1)(b)(vi) and 6(1)(b)(vii.1), an allowance received in a taxation year by a taxpayer for the use of a motor vehicle in connection with or in the course of the taxpayer’s office or employment shall be deemed not to be a reasonable allowance

 (x) where the measurement of the use of the vehicle for the purpose of the allowance is not based solely on the number of kilometres for which the vehicle is used in connection with or in the course of the office or employment, or

(xi) where the taxpayer both receives an allowance in respect of that use and is reimbursed in whole or in part for expenses in respect of that use (except where the reimbursement is in respect of supplementary business insurance or toll or ferry charges and the amount of the allowance was determined without reference to those reimbursed expenses);




Special Work Site· Despite the requirements in 6(1)(b) (above), 6(6) says if it is a “special work site” or “remote location” then the value received (or allowance received – not in excess of a reasonable amount [unsure if reasonableness applies to value received]) for board and lodging (at a special work site) or transportation (for remote location) is not included in income

· “special work site” (defined in a weird way in 6(6)(a)(i)) – elements below

· duties of a temporary nature

· MLAs and MPs are not temporary enough to qualify(Harle)

· CRA Bulletin

· Temporary refers to the duration of the duties performed by employee, not the expected duration of project as a wile

· Beyond 2 years will not be temporary nature

· Determination of duration made on basis of facts at commencement based on the following factors:

· Nature of the duties to be performed

· Overall time estimated for project

· Agreed period of time between employee/employer

· Change in above factors may require redetermination of the temporary nature

· hold a principal place of residence

· available for taxpayer’s occupancy and not rented out

· separation with spouse will make the principal place of residence no longer available for occupancy (Barrett)

· by reason of distance could not reasonably be expected to return daily

· give weight not only to the length of trip by distance but also (Charun):

· hours employee must work

· type of roadway for commute

· time of day when travelling

· general physical/mental health of taxpayer

· CRA guidelines

· No exemption under 6(6)(a)(i) if employee returns daily to his principal place of residence

· Generally >80km is not reasonable

· If less than 80km, it can still qualify by considering:

· Number of hours worked

· Amount of time for travel

· Means of transportation available

· Length of rest period available if returning daily

· General physical and mental health of employee

· not less than 36 hours

· “remote location” look at 6(6)(a)(ii) – location that is remote from any community the person could not maintain a domestic establishment



Section 6(6) - Employment at special work site or remote location

(6) Notwithstanding subsection 6(1), in computing the income of a taxpayer for a taxation year from an office or employment, there shall not be included any amount received or enjoyed by the taxpayer in respect of, in the course or by virtue of the office or employment that is the value of, or an allowance (not in excess of a reasonable amount) in respect of expenses the taxpayer has incurred for,

(a) the taxpayer’s board and lodging for a period at

(i) a special work site, being a location at which the duties performed by the taxpayer were of a temporary nature, if the taxpayer maintained at another location a self-contained domestic establishment as the taxpayer’s principal place of residence

(A) that was, throughout the period, available for the taxpayer’s occupancy and not rented by the taxpayer to any other person, and

(B) to which, by reason of distance, the taxpayer could not reasonably be expected to have returned daily from the special work site, or

(ii) a location at which, by virtue of its remoteness from any established community, the taxpayer could not reasonably be expected to establish and maintain a self-contained domestic establishment,

if the period during which the taxpayer was required by the taxpayer’s duties to be away from the taxpayer’s principal place of residence, or to be at the special work site or location, was not less than 36 hours; or

(b) transportation between

(i) the principal place of residence and the special work site referred to in subparagraph 6(6)(a)(i), or

(ii) the location referred to in subparagraph 6(6)(a)(ii) and a location in Canada or a location in the country in which the taxpayer is employed,

in respect of a period described in paragraph 6(6)(a) during which the taxpayer received board and lodging, or a reasonable allowance in respect of board and lodging, from the taxpayer’s employer.

Section 248 - Definitions

248. (1) In this Act,

“self-contained domestic establishment” means a dwelling-house, apartment or other similar place of residence in which place a person as a general rule sleeps and eats;

[bookmark: _Toc184539416]Deductions

[bookmark: _Toc184539417]Travel Expenses

· see next page

· Section 8(1)(h) – travelling expense and Section 8(1)(h.1) – motor vehicle expenses are virtually identical

· Section is generally for cases where expenses are NOT reimbursed or when employer does not provide a “reasonable allowance” (cases below defined)

· Prescribed form must be completed by employer and filed with tax return in order to claim deduction

· Probably still challengeable if the statutory requirements were not met

· Courts seemed to have forgot about Blackman to distinguish between sojourning and travelling

· Cases can also be argued under special work site but if employer chooses not to give allowance for special work site…too bad



· Elements Required for Deduction

1. Travelling/use of car “in the course of employment”

· Many cases in this area and highly fact-dependent and arguable

· Luk – practical to drive does not mean it is for work (Duff says this shouldn’t apply given the “reasonably regarded as applicable to the source” in the statute – and cases also reflected it)

· Travel expenses from home to work may be allowed (Chrapko)

· As long as that place of work is other than the place at which he usually works (Merten)

· If necessary and used to move employer’s property (Evans)

· But security concerns do not create a necessity (Hogg)

· If there is a home office, then travel to the work office may be considered (Toutov)

2. Employee ordinarily required to carry on duties away from employer’s place of business or in different places

· Place of Business?

· Where the taxpayer usually works = employer’s place of business – evidence is critical to show where person was hired for (Nelson)

· Ships can be a place of business (Lowe)

· CRA Bulletin

· Place of business is considered to have reference to a permanent establishment of the employer such as an office, factory, store 

· Ordinarily (fact-dependant (Imray))

· Interpret “ordinarily required” in relation to actual duties and responsibilities and/or time (Shangraw)

· Training can be “ordinarily required” as part of work (Tremblay)

· CRA Bulletin

· “ordinarily” means customarily or habitually rather than continually

· requires a degree of regularity

· Required

· Voluntarily going is not “required” (Charlton)

· Even if the employment k permits travelling, it does not make it required (Jeromel)

· CRA Bulletin

· “required” means the travel is necessary to the satisfactory performance of work duties (does not imply the employer must order the employee to travel)

· Different places?

· If the employment K says travel is exceptional and required approval, then no requirement to go to differen places (Nelson)

· CRA Bulletin

· Generally cases where employer does not have a single/fixed place of business

ELEMENTS 3-4 CONTINUED BELOW



3. Employee required under the contract to pay travel expenses incurred

· If employer agrees to reimburse, this is only unilateral, it does not create a “requirement” to pay for travel expenses (Cival)

· But if nature of job duties make it clear or implied form employment K, then it is “required” (Rozen – Chartered accountant case)

4. Employee must not have received a travel allowance exempt from tax under 6(1)(b)

· Yurkovic case (quantum might be disputable)

· Court accepted taxpayer’s argument that the deduction should be

· (Total expense – reimbursement) * percentage of work-related expense

· CRA says the calculation should be (the above is double dipping)

· (Total expense * percentage of work-related expensed) – reimbursement

· CRA Bulletin 

· Subtract amount of any reimbursement from the employment-related portion of car expenses

· Payments calculated by mileage are deemed to be allowance

· Court created 2 exceptions that allow employee’s to deduct even when they got an allowance:

· Allowance was woefully inadequate (Evans)

· “unreasonably low” mileage allowance requires a mileage set below standard or below the reasonable amounts for the functions intended

· Reimbursement of expenses not covered by the allowance (not necessary according to Duff because of breakdown between car and travel)

· Deductions for Meals (must satisfy requirements for 8(1)(h) – above, and the following) (8(4)

· Only 50% deductible (67.1)

· Key Elements

· Away from the municipality ordinarily reported for work (and, if applicable, outside the metropolitan area)

· Ordinarily should be interpreted in a larger sense, not a narrow one, “in most cases” (Healy)

· Ordinarily can also be usually or commonly

· Court seems to be taking a different interpretation of “ordinarily” than 8(1)(h) in the context of 8(4)

· CRA Bulletin

· “ordinarily reported for work” refers to place the employee goes to most frequently

· if there is more than 1 place in a municipality or metropolitan area then all offices will be viewed as a single establishment









[bookmark: _Toc303276377]Section 8(1)(h) - Travel expenses

(1) In computing a taxpayer’s income for a taxation year from an office or employment, there may be deducted such of the following amounts as are wholly applicable to that source or such part of the following amounts as may reasonably be regarded as applicable thereto

(h) where the taxpayer, in the year,

(i) was ordinarily required to carry on the duties of the office or employment away from the employer’s place of business or in different places, and

(ii) was required under the contract of employment to pay the travel expenses incurred by the taxpayer in the performance of the duties of the office or employment,

amounts expended by the taxpayer in the year (other than motor vehicle expenses) for travelling in the course of the office or employment, except where the taxpayer

(iii) received an allowance for travel expenses that was, because of subparagraph 6(1)(b)(v), 6(1)(b)(vi) or 6(1)(b)(vii), not included in computing the taxpayer’s income for the year, or

(iv) claims a deduction for the year under paragraph 8(1)(e), 8(1)(f) or 8(1)(g);

[bookmark: _Toc303276378]Section 8(1)(h.1) - Motor vehicle travel expenses

(h.1) where the taxpayer, in the year,

(i) was ordinarily required to carry on the duties of the office or employment away from the employer’s place of business or in different places, and

(ii) was required under the contract of employment to pay motor vehicle expenses incurred in the performance of the duties of the office or employment,

amounts expended by the taxpayer in the year in respect of motor vehicle expenses incurred for travelling in the course of the office or employment, except where the taxpayer

(iii) received an allowance for motor vehicle expenses that was, because of paragraph 6(1)(b), not included in computing the taxpayer’s income for the year, or

(iv) claims a deduction for the year under paragraph 8(1)(f);

[bookmark: _Toc303276379]Section 8(4) - Meals

(4) An amount expended in respect of a meal consumed by a taxpayer who is an officer or employee shall not be included in computing the amount of a deduction under paragraph 8(1)(f) or 8(1)(h) unless the meal was consumed during a period while the taxpayer was required by the taxpayer’s duties to be away, for a period of not less than twelve hours, from the municipality where the employer’s establishment to which the taxpayer ordinarily reported for work was located and away from the metropolitan area, if there is one, where it was located.

[bookmark: _Toc184539418]Moving Expenses (applicable for business and employment)

· see next page




· key is move for personal reasons not deductible vs move to enable you to work is deductible

· moving expense deductible against employment/business only, NOT income from property

· no 50% limitation on meals for the purpose of Section 62

· Section 62(1) – a legislative action to allow deduction of moving expenses for an eligible relocation (see below for description) and satisfies the following conditions:

a) Not paid for on behalf of the taxpayer,

· Operates in conjunction with (d) if the person wants to claim the deduction for spouses in different tax brackets

b) Not deductible in the preceding tax year,

· Unlimited carry-forward (Moodie)

c) Total amounts do not exceed income for the taxation year, and

· Can only deduct against income for employment OR the business (Hippola)

· If it was originally meant to be a move for employment, cannot deduct from business. And it was to be the business you had in mind earlier.

· Cannot deduct from property income (passive income) (James)

· Students can deduct against their scholarships, etc

d) Reimbursements/allowances received included in computing income

· What “moving expenses” are deductible? 62(3)

· Cost for job hunting and house hunting not allowed (Ball)

· Interest money borrowed to purchase new residence not within the definition of moving expenses (Johnston)

· in general, costs incurred in connection with the acquisition of the new residence is not covered (so the language of “include” is narrowed and qualified) (Storrow)

· only covers costs incurred to effect the physical transfer of the taxpayer

· but some of the deductions under this case was codified under (f)-(h) to allow the deduction

· this opens the door for arguments for costs that are similar to the ones in 62

· this means we can reason by analogy for interpreting section 62

a) Travel costs in the course of moving from old to new place

· Pets are considered members of the household (Critchley)

b) Cost of transporting or storing household effects

· Horse is not considered a household effect (Yaeger) – too big?

· Expenses must be incurred during the physical move (Hasan)

c) Cost of meals and lodging near the old residence or new residence not exceeding 15 days

d) Cost of cancelling old lease

e) Selling costs of the old house

· Includes interest penalties (Pollard)

f) Cost of legal services to buy new house and any tax, fee or duty for transfer/registration (excluding GST and VAT – is PST a VAT??)

g) Interest, property taxes, insurance premiums and heating/utilities of old home (actual cost or $5000, whichever is less) for the time the old residence was not occupied nor rented out and reasonable efforts made to sell it

· Advertising is evidence of reasonable efforts, simply telling friends is not (Rosa)

h) Cost of revising legal documents to reflect the new address and of connecting or disconnecting utilities

· Cable is an “utility” but “equipment and installation charges” are not considered “connection and disconnection costs” (Cusson)

· The definition of “utility” is quite narrow because the courts do not want to open the floodgates for claims of everything as an “utility”





Section 62 - Moving expenses· Was it an “eligible relocation”? (s248(1)) (trial decisions are all over the place)

1. Purpose of the relocation is to enable taxpayer to work/carry on business/school in a new location

· Previously the wording requires a new job to commence

· But the change in the statute to “enable” has changed that 

· Statute does not impose a reasonable timing for the move (Beyette)

· 7 years was allowed (Beaudin)

· problem is the wording of “new work location” in the statute

· Dierkins (TCC decision) reaffirmed no reasonable time requirement and the word “new” does not mean there must be a new location literally, only a terminology

· Changing nature of the job (ie. Part-time to full-time) will trigger a “new work location” (Gelina)

2. Ordinarily resided as a location (but where? Key is to find out where)

· We have to understand that “moves” are not instant and take time

· A person can only be “ordinary resident” in one place (where in the settled routine of his life he regularly, normally or customarily lives) (Rennie) but has been qualified

· Renting out of old residence for 2 years can still make that person “ordinarily resident” there, depending on the facts which make him “connected to the place” (Jaggers)

· Domestic arrangements that are of temporary nature will not invalidate the previous place as an “old residence” (Neville)

· Person actually did something to settle their life where they regularly, normally or customarily lived? (Pitchford)

· Factors for considering whether person is “ordinarily residing” (Turnbull)

· Change of mailing address, not determinative (Ringham)

· Visiting the place through the year

· Filing place of residence on the tax return

· Purchase of any property

· Provincial health insurance plan

· “temporary stops” seem to be limited to 16 months at most and alright even if you purchase a home in the temporary location (Calvano, Jaschinski)

3. 40km or more closer to the new work location

· Giannakopoulos

· Objective- Common sense and rational

· Idea of the shortest route that one might travel to work should be coupled with the notion of the normal route to the travelling public

· Shortest route should take into account shorter time, not just distance





62. (1) There may be deducted in computing a taxpayer’s income for a taxation year amounts paid by the taxpayer as or on account of moving expenses incurred in respect of an eligible relocation, to the extent that

(a) they were not paid on the taxpayer’s behalf in respect of, in the course of or because of, the taxpayer’s office or employment;

(b) they were not deductible because of this section in computing the taxpayer’s income for the preceding taxation year;

(c) the total of those amounts does not exceed

(i) in any case described in subparagraph (a)(i) of the definition “eligible relocation” in subsection 248(1), the total of all amounts, each of which is an amount included in computing the taxpayer’s income for the taxation year from the taxpayer’s employment at a new work location or from carrying on the business at the new work location, or because of subparagraph 56(1)(r)(v) in respect of the taxpayer’s employment at the new work location, and

(ii) in any case described in subparagraph (a)(ii) of the definition “eligible relocation” in subsection 248(1), the total of amounts included in computing the taxpayer’s income for the year because of paragraphs 56(1)(n) and (o); and

(d) all reimbursements and allowances received by the taxpayer in respect of those expenses are included in computing the taxpayer’s income.

[bookmark: _Toc303276433]Section 62(2) - Moving expenses of students

(2) There may be deducted in computing a taxpayer’s income for a taxation year the amount, if any, that the taxpayer would be entitled to deduct under subsection (1) if the definition “eligible relocation” in subsection 248(1) were read without reference to subparagraph (a)(i) of that definition and if the word “both” in paragraph (b) of that definition were read as “either or both”.

[bookmark: _Toc303276434]Section 62(3) - Definition of “moving expenses”

(3) In subsection 62(1), “moving expenses” includes any expense incurred as or on account of

(a) travel costs (including a reasonable amount expended for meals and lodging), in the course of moving the taxpayer and members of the taxpayer’s household from the old residence to the new residence,

(b) the cost to the taxpayer of transporting or storing household effects in the course of moving from the old residence to the new residence,

(c) the cost to the taxpayer of meals and lodging near the old residence or the new residence for the taxpayer and members of the taxpayer’s household for a period not exceeding 15 days,

(d) the cost to the taxpayer of cancelling the lease by virtue of which the taxpayer was the lessee of the old residence,

(e) the taxpayer’s selling costs in respect of the sale of the old residence,

(f) where the old residence is sold by the taxpayer or the taxpayer’s spouse or common-law partner as a result of the move, the cost to the taxpayer of legal services in respect of the purchase of the new residence and of any tax, fee or duty (other than any goods and services tax or value-added tax) imposed on the transfer or registration of title to the new residence,

(g) interest, property taxes, insurance premiums and the cost of heating and utilities in respect of the old residence, to the extent of the lesser of $5,000 and the total of such expenses of the taxpayer for the period

(i) throughout which the old residence is neither ordinarily occupied by the taxpayer or by any other person who ordinarily resided with the taxpayer at the old residence immediately before the move nor rented by the taxpayer to any other person, and

(ii) in which reasonable efforts are made to sell the old residence, and

(h) the cost of revising legal documents to reflect the address of the taxpayer’s new residence, of replacing drivers’ licenses and non-commercial vehicle permits (excluding any cost for vehicle insurance) and of connecting or disconnecting utilities,

but, for greater certainty, does not include costs (other than costs referred to in paragraph 62(3)(f)) incurred by the taxpayer in respect of the acquisition of the new residence.

Section 248 - Definitions

248. (1) In this Act,

“eligible relocation” means a relocation of a taxpayer where

· 		(a) the relocation occurs to enable the taxpayer

· 		(i) to carry on a business or to be employed at a location in Canada (in section 62 and this subsection referred to as “the new work location”), or

· 		(ii) to be a student in full-time attendance enrolled in a program at a post-secondary level at a location of a university, college or other educational institution (in section 62 and in this subsection referred to as “the new work location”),

· 		(b) both the residence at which the taxpayer ordinarily resided before the relocation (in section 62 and this subsection referred to as “the old residence”) and the residence at which the taxpayer ordinarily resided after the relocation (in section 62 and this subsection referred to as “the new residence”) are in Canada, and

· 		(c) the distance between the old residence and the new work location is not less than 40 kilometres greater than the distance between the new residence and the new work location

except that, in applying subsections 6(19) to (23) and section 62 in respect of a relocation of a taxpayer who is absent from but resident in Canada, this definition shall be read without reference to the words “in Canada” in subparagraph (a)(i), and without reference to paragraph (b);
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[bookmark: _Toc184572201]Introduction

· Distinction between income from property vs income from business is not the focus of the class

· Business income results from a combination of capital/labor

· Property income arises from capital alone

· Both the CRA and taxpayer wants to argue income from property/business vs income from capital gain because the tax consequences

· Scheme of the Act

· Section 9 – defines income as profit and loss

· Section 10-11 – timing issues

· Section 12-17 – inclusions

· Section 18-21 – deductions 

· Alternatives to arguing business income are income from an unspecified source or a capital gain



[bookmark: _Toc184572202]Characterization

 (
Statutory definition of property 
includes
 ordinary dictionary meaning and 
adventure or concern in the nature of trade
 
(activities that might not otherwise be characterized as a business)
)

[bookmark: _Toc303276489][bookmark: _Toc184572203]Ordinary Definition

· Ordinary definition: “anything which occupies the time and attention and labour of a man for the purpose of profit is business” (Smith v Anderson)

· Test: (a combination of subjective and objective tests) (Morden)

· Is the dominant object commercial or entertainment/personal? (subjective)

· Organizing their affairs in a way to ensure profit? (objective)

· Hobbies can have a business aspect and thus taxable, treasure hunts are likely business (Tobias)

· Most important to characterize what actually is the business (Cameron – salmon case, twice is not business, 3rd time will be)

· If the business that is attempted to be taxed falls outside the scope of the characterization we can argue it is a “separate and new” business.



[bookmark: _Toc184572204]Adventure or Concern in the Nature of Trade (AINT) – extended definition

· Courts have no zoomed in on the “undertaking of any kind whatever” in the statutory language to extend the tax laws, instead have used “AINT”

· Taylor (see Friesen)

· Negative propositions

· Singleness or isolation of a transaction cannot be a test of whether it was an adventure in the nature of a trade (ie. One transaction can still be a business)

· It is the nature of the transaction to look into, not the singleness or isolation

· Organization to carry transaction into effect

· Transformation of subject matter

· Fact that the transaction is totally different in nature from any other activities of the taxpayer and that he never did such transactions does NOT, of itself, take it out of the category of an adventure in the nature of trade

· Look at true nature of the transaction

· Even if the transaction is wholly unconnected they are still taxable

· Subjective intention to sell

· Taxpayer’s declaration that he did not have intention to sell for profit should be scrutinized with care

· Look into what the taxpayer actually did to see if it is a business

· Could be a business even if there was no subjective intention to sell

· Positive propositions

· No single criterion can be formulated

· If transaction is of the same kind and carried on in some way as a transaction of an ordinary trader in property of the same kind as the subject matter of the transaction, it may be fairly called an adventure in the nature of trade

· Nature and quantity of the subject matter may be such as to exclude the possibility that its sale was the realization of an investment of a capital nature

· Transaction may be characterized as an adventure in the nature of trade where the possibility of resale at profit was one of the motivating considerations that entered into the decision to buy (“secondary intention” doctrine – but for test Regal Heights)

· Test adopted by SCC in Friesen (based on CRA guidelines)

· No single criteria determines whether it is “an adventure or concern in the nature of trade” but take account of the following principles:

· Whether taxpayer dealt with the property acquired by him in the same way as a dealer in such property ordinarily would deal with it,

· Primary consideration is whether the taxpayer’s actions were essentially what would be expected of a dealer. Requires a comparison to what dealers would do during the time when it was in his possession and when he sold it

· Evidence that effort were soon made to find purchasers or that a sale took place shortly after  likely a trading intention

· Whether the taxpayer took steps to improve marketability of the property

· Whether taxpayer has a commercial background in similar areas or had previous experience of a similar commercial nature

· Whether the nature and quantity of the property excludes the possibility that its sale was the realization of an investment or was otherwise of a capital nature, or that it could have been disposed of other than in a transaction of a trading nature, AND

· Property of such a nature/magnitude that it could not produce income or personal enjoyment by virtue of its ownership. Only purpose would be subsequent sale of the property

· Was taxpayer in a position to operate the property to make it income producing?

· Some kinds of property are prima facie of an investment nature

· In those cases the dominating factors are the manner he dealt with it and his intention

· Whether the taxpayer’s intention, as established or deduced, is consistent with other evidence pointing to a trading motivation

· Intention to sell by itself not enough to show an adventure or concern in the nature of trade.

· Intention could be corroborative evidence if other tests suggest it is an adventure

· However, no intention does not preclude the transaction from being an adventure

· Taxpayer’s intention extend from the time of purchase until time of disposition

[bookmark: _Toc184572205]Reasonable Expectation of Profit (REOP)

· Courts have resorted to a REOP test to determine if there is a source of income for which to deduct, reversed and confined in Stewart

· Still open of courts to find it was not a business if the intention was unrealistic and the expectation of profit unreasonable

· Parliament proposed Section 3.1(1) to reverse Stewart but never enacted

· Purpose is to distinguish between commercial and personal activities

· Test is limited to cases where there is a personal type of situation

· When it is purely commercial  there is a source of income, just need to decide whether it is business or property

· Personal element present  apply the REOP test below to see if it can be classified as business

· REOP Test (an objective test to determine subjective intent)

1. Does the taxpayer intend to carry on an activity for profit and is there evidence to support that intention? (if it is clearly commercial, no need to consider reasonable expectation of profit)

· Look at some objective factors (not exhaustive) to decide what the subjective intention of the taxpayer is:

· Profit and loss experience in past year

· Taxpayers training

· Taxpayer’s intended course of action

· Capability of the venture to show a profit

· If the activity can be classified as a personal pursuit, then it must be determined whether or not the activity is carried on in a sufficiently commercial manner to constitute a source of income

· Consider “reasonable expectation of profit” as a factor to determine if it is a business or not

· Time required to make an activity of this nature profitable

· Presence of the necessary ingredients for profit ultimately to be earned

· Profit and loss situations for the years subsequent to the years in issue

· Number of consecutive years during which losses incurred

· Increase in expenses and decreases in the period

2. If it is not a personal endeavor, is the source of income business or property?

Section 248 - Definitions

248. (1) In this Act,

“business” includes a profession, calling, trade, manufacture or undertaking of any kind whatever and, except for the purposes of paragraph 18(2)(c), section 54.2, subsection 95(1) and paragraph 110.6(14)(f), an adventure or concern in the nature of trade but does not include an office or employment;

“property” means property of any kind whatever whether real or personal or corporeal or incorporeal and, without restricting the generality of the foregoing, includes

(a) a right of any kind whatever, a share or a chose in action,

(b) unless a contrary intention is evident, money,

(c) a timber resource property, and

(d) the work in progress of a business that is a profession;

[bookmark: _Toc184572206]Inclusions 

[bookmark: _Toc184572207]Gains from Illegal Activities

· Gains from illegal activities are taxable (Mann, No. 275)

· Immaterial that the money is from a legal or illegal business

· CRA is not condoning or taking part of it

· Whether deductions can be made is another story



[bookmark: _Toc184572208]Damages and Other Compensation

· Punitive damages are non-taxable (Bellingham)

· There might be: business income, capital gain, or windfall (Donna Rae)

· Keep in mind the surrogatum principle (Manley)

· Where, pursuant to a legal right, a trader receives from another compensation for the trader’s failure to receive a sum of money which, if it had been received, would have been credited to the amount of profits, then the sum should be treated the same way as the amount it replaced for income tax purposes

· If the amount was paid in lieu of money which the recipient would otherwise have received were it not for the loss of the business advantage, then it must be determined whether that money if received as originally contemplated would have been an income receipt or a capital receipt (Prince Rupert Hotel)

· However, must be careful about the nature and quality of the damage award (Donald Hart)

· Even by applying the surrogatum principle, not all of the amounts could be taxable

· Cancellation of long-term contracts are capital receipts, but it depends on the size of the business and their ability to absorb the impact (H.A. Roberts)

· distinction between cases where “the structure of the recipient’s business is so fashioned as to absorb the shock as one of the normal incidents to be looked for and where it appears that the compensation received is no more than a surrogatum for the future profits surrendered” (business income)  and cases “when the rights and advantages surrendered on cancellation are such as to destroy or materially to cripple the whole structure of the recipient’s profit-making apparatus” (Fleming)

· CRA Bulletin (characterization of businesses as separate businesses for purposes of the Income Tax Act)

· Whether 2 or more simultaneous operation is the same business is dependent upon the degree of interconnection, interlacing or interdependence and the extent of the unity embracing the business operations. Consider factors including (but not limited to)

· Extent to which the operations have common factors that may be pertinent

· Operation in the same premises

· One operation exist primarily to supply the other

· Whether the operations have differing fiscal year-ends

· Whether the taxpayer’s accounting records the transactions as those of one business

· If the records are separate, too much weight should not be given to it

· CRA Bulletin (characterization of payments on the cancellation or non-performance of contracts)

· Amount received could be income or capital receipt

· If receipt relates to loss of an income-producing asset, it is capital

· If receipt relates to loss of income, it is business income

· Question of fact considering the following factors:

· If amount received for the failure to receive a sum of money that was income, it will be income receipt

· If amount received for future profits, it will be income receipt

· Destroy/materially cripple the profit-making apparatus involving cutting down staff or the business then it will be capital receipt

· When amount received is a capital receipt

· If relates to an asset that was sold/destroyed/abandoned, the amount is considered proceeds of disposition of the asset

· If relates to an asset not disposed of, amount will reduce the cost of that asset to the taxpayer

· If cannot relate to any asset, amount will be considered compensation to the whole profit-making apparatus of the taxpayer’s business



[bookmark: _Toc184572209]Voluntary Payments

· Key is to distinguish between gifts and compensation for services

· Voluntary payments are made without any legal entitlement on the part of the recipient are gratuitous and not taxable (Federal Farms Limited), BUT

· if received in the context of litigation or potential litigation then it is taxable (Mohawk)

· if received pursuant to a contract (even if the contract was not fully performed), the amount received is still taxable as if it was received through the contract (Campbell)

· CRA Bulletin

· Government assistance for personal expenses or personal-use property are non-taxable

· Government assistance for capital property, whether business or personal, is netted against the cost of repairs to the property (or reduces the cost of the property acquired)



[bookmark: _Toc184572210][bookmark: _Toc303276427]Prizes and Awards (good exam question) (applies to students, employment and business)

[bookmark: _Toc184572211]Four Possibilities

1. Fully taxable

2. Not taxable because of windfall 

· Not taxable when in lump sum, but if it is periodic then it could attract some interest income (Rumack)

3. Not taxable because of “prescribed prize”

· Not taxable when in lump sum, but if it is periodic then it could attract some interest income (Rumack)

4. Taxable with a $500 exemption

[bookmark: _Toc184572212]Test

1. Was the prize received in respect of office, employment or business (ie. A contract like in Watts)? (56(1)(n) carve out for these) If yes, then possibility #1 and fully taxable under 5(1) or 6(1)(a).

2. Is it a field of endeavor ordinarily carried on?

a. Yes, 

i. Is it a prescribed prize under Regulation 7700? Yes, not taxable. Outcome #3

ii. If not a prescribed prize, then taxable under 56(1)(n) with a $500 exemption under 56(3)(c). –outcome #4

b. No, this is considered a windfall under Abaham – outcome #2



· Prize

· Cash or the prize itself is still a “prize” (Abraham) and need not be won in a competition (Savage)

· Field of Endeavor Ordinarily Carried on

· A defined, specific field of endeavor continuously engaged by the person, excluding culture (Turcotte)

· Prescribed Prize

· any prize that is recognized by the general public and that is awarded for meritorious achievement (does not include winning medals in the Olympics) in the arts, the sciences, or service to the public but does not include any amount that can reasonably be regarded as having been received as compensation for services rendered or to be rendered

· A “prize” meeting the criteria will be excluded from income EVEN IF it relates to accomplishments in the recipient’s ordinary field of endeavor 	

· Whether a prize is recognized by the general public requires an element of evaluation or appreciation (Labelle)

· CRA must tell taxpayer why they don’t think it is recognized by the general public

· Abraham

· If the winning is by sufficient element of chance and not presented as remuneration then not taxable….but what if the probability is almost 100%?

Section 56(1)(n) - Scholarships, bursaries, etc.

(1) Without restricting the generality of section 3, there shall be included in computing the income of a taxpayer for a taxation year,

(n) the amount, if any, by which

(i) the total of all amounts (other than amounts described in paragraph 56(1)(q), amounts received in the course of business, and amounts received in respect of, in the course of or by virtue of an office or employment) received by the taxpayer in the year, each of which is an amount received by the taxpayer as or on account of a scholarship, fellowship or bursary, or a prize for achievement in a field of endeavour ordinarily carried on by the taxpayer, other than a prescribed prize,

exceeds

(ii) the taxpayer’s scholarship exemption for the year computed under subsection (3);

[bookmark: _Toc303276428]Section 56(3) - Exemption for scholarships, fellowships, bursaries and prizes

(3) For the purpose of subparagraph (1)(n)(ii), a taxpayer’s scholarship exemption for a taxation year is the total of

(a) the total of all amounts each of which is the amount included under subparagraph (1)(n)(i) in computing the taxpayer’s income for the taxation year in respect of a scholarship, fellowship or bursary received in connection with the taxpayer’s enrolment

(i) in an educational program in respect of which an amount may be deducted under subsection 118.6(2) in computing the taxpayer’s tax payable under this Part for the taxation year, for the immediately preceding taxation year or for the following taxation year, or

(ii) in an elementary or secondary school educational program,

(b) the total of all amounts each of which is the lesser of

(i) the amount included under subparagraph (1)(n)(i) in computing the taxpayer’s income for the taxation year in respect of a scholarship, fellowship, bursary or prize that is to be used by the taxpayer in the production of a literary, dramatic, musical or artistic work, and

(ii) the total of all amounts each of which is an expense incurred by the taxpayer in the taxation year for the purpose of fulfilling the conditions under which the amount described in subparagraph (i) was received, other than

(A) personal or living expenses of the taxpayer (except expenses in respect of travel, meals and lodging incurred by the taxpayer in the course of fulfilling those conditions and while absent from the taxpayer’s usual place of residence for the period to which the scholarship, fellowship, bursary or prize, as the case may be, relates),

(B) expenses for which the taxpayer is entitled to be reimbursed, and

(C) expenses that are otherwise deductible in computing the taxpayer’s income, and

(c) the lesser of $500 and the amount by which the total described in subparagraph (1)(n)(i) for the taxation year exceeds the total of the amounts determined under paragraphs (a) and (b).

Prescribed Prizes

7700. For the purposes of subparagraph 56(1)(n)(i) of the Act, a prescribed prize is any prize that is recognized by the general public and that is awarded for meritorious achievement in the arts, the sciences or service to the public but does not include any amount that can reasonably be regarded as having been received as compensation for services rendered or to be rendered



[bookmark: _Toc184572213]Property Income

[bookmark: _Toc303276389][bookmark: _Toc184572214]Legal Interest

· names given by the parties to an amount is not conclusive of it nature (Perini)

· Participatory interest = Fixed interest rate + an additional sum. Calculated as a % of a gross rate of return

Legal Interest Defined as:

1. Compensation for the use or retention of a principal sum

· Statutory compensation schemes (even if called “interest”) is not interest under the ITA because there was no legal/equitable right to the amount (Bellingham) – akin to punitive damages that areno taxable

· Coupons (or whatever label used) can still be interest if it is “in lieu of interest” (Hall) – akin to applying the surrogatum principle in the statute

2. Referable to the principal sum

· For legal disputes, there is no principal amount to refer to until the legal right has been established (Ahmad)

· Participatory interest need not refer to a principal sum (Sherway – but Duff said this is an improper expansion of “interest” into “participatory interest”)

3. Day-to-day accrual

· If the payment was contingent on satisfying a condition, fulfillment of the condition makes the day-to-day accrual retroactive (Perini)

· No legal principle requires the interest to be expressed on a periodic basis (Sherway – but Duff said this is an improper expansion of “interest” into “participatory interest”)

· Capable of allocation to day-to-day is sufficient

Section 12(1)(c) - Interest

(1) There shall be included in computing the income of a taxpayer for a taxation year as income from a business or property such of the following amounts as are applicable:

(c) subject to subsections (3) and (4.1), any amount received or receivable by the taxpayer in the year (depending on the method regularly followed by the taxpayer in computing the taxpayer’s income) as, on account of, in lieu of payment of or in satisfaction of, interest to the extent that the interest was not included in computing the taxpayer’s income for a preceding taxation year;

[bookmark: _Toc303276397][bookmark: _Toc184572215]Capital and Interest Combined

· Section 16(1)(a) is a specific anti-avoidance provision meant to capture interest that is dressed up as capital

· If it is reasonably to regard some of it as interest, it will be deemed as interest. Regardless of legal form or effect

· 16(1) should only be used when something in the evidence indicates that it was the intention of the parties to avoid tax by making it look like capital (Vanwest)

· prime factor to consider is whether or not the fair market value has been paid (Vanwest)

· if > fair market value then excess is deemed interest

· if it is fair market value, then no interest

· fair market value is the highest price available in an open and unrestricted market between informed, prudent parties acting at arm’s length and under no compulsion to act, expressed in terms of money or money’s worth

· Test:

· Subjective elements the court can consider (Groulx)

· sophisticated person

· sold above fair market value

· taxpayer proposed this payment scheme

· standard practice to charge interest

· tax payer intended to convert interest to capital

· the discount in early payment

· 16(1) can be applied regardless if the contract explicitly says that no interest is charged (Vanwest Logging)

· must consider 4 criterias (Vanwest Logging)

i. Terms of the agreement reached between the parties

ii. Course of the negotiations between them leading to it

iii. Relationship of the price paid to the apparent market value of the property at the time

· But Duff says this makes no sense because price paid is usually “fair market value” – what someone would pay

iv. Common practice with respect to payment of interest on those similar sales

Section 16(1) - Income and capital combined

16. (1) Where, under a contract or other arrangement, an amount can reasonably be regarded as being in part interest or other amount of an income nature and in part an amount of a capital nature, the following rules apply:

(a) the part of the amount that can reasonably be regarded as interest shall, irrespective of when the contract or arrangement was made or the form or legal effect thereof, be deemed to be interest on a debt obligation held by the person to whom the amount is paid or payable; and

(b) the part of the amount that can reasonably be regarded as an amount of an income nature, other than interest, shall, irrespective of when the contract or arrangement was made or the form or legal effect thereof, be included in the income of the taxpayer to whom the amount is paid or payable for the taxation year in which the amount was received or became due to the extent it has not otherwise been included in the taxpayer’s income.

[bookmark: _Toc184572216]Deductions 



[bookmark: _Toc184572217]General

· No deduction for personal and living expenses (18(1)(h))

· Deductions subject to Section 67 reasonableness limitation

Business Practice Test – under 9(1) (objective)

· "Whether expense was made or incurred by taxpayer in accordance with ordinary principles of commercial trading or well accepted principles of business practice." (Symmes)

· what accountants and other businesses consider to be deductible will carry some weight



Income-Earning Test – under 18(1)(a) (subjective)

· deductions must be for the purpose of producing income (65302)

· may be relevant to consider the business practice and whether accountants would have allowed deduction

· consider the likelihood of having the expense if the person were not in business (ie. Was it a lifestyle choice?)



Remoteness Test

· expense has to be “wholy or exclusively…” was part of the old statute and not in section 18(1)(a) so this test does not apply in that section and “rejected” – but it is clear that there is an inherent remoteness test built into the idea of “profit” (65302)



Avoidability Test (rejected as part of 18(1)(a))

· was the expense “avoidable” in the sense that it has to be made? (for fines and penalties) (65302)



Public Policy Test (rejected as part of 18(1)(a))

· 65302



[bookmark: _Toc184572218]Test to Apply for 9(1) and 18(1)(a) (General Deductibility)

· generally accepted that 9(1) is the provision that provides the ability to deduct expenses and 18(1) are only limiting provisions that further qualify this ability to deduct (Royal Trust)

1. Apply the business practice test under 9(1) to see if it is deductible.

· A “remoteness test” may be inherent in this consideration

2. Consider any limitations under 18(1)(a) – business purpose test

· with the test under 18(1)(a) being so general, perhaps anything with a business purpose is deductible, whether remote or against policy

3. Consider any statutory amendments that might have changed this such as:

· Illegal Payments

· Fines and Penalties

2. Expense was reasonable in the circumstances (section 67)

· CRA is reluctant to apply this provision unless in the following circumstances:

· personal expenses

· income splitting involved

·  “reasonable in the circumstances” = look at the market price to see if it is reasonable

· section 67 should not be used to go around the “purpose tests”

· Not a question of the CRA substituting its judgment for what is a reasonable expense but rather coming to the conclusion that no reasonable business man would have paid such an amount having only a business consideration in mind (Gabco)

[bookmark: _Toc303276381]Basic Rules

[bookmark: _Toc303276382]Section 9(1) - Income

9. (1) Subject to this Part, a taxpayer’s income for a taxation year from a business or property is the taxpayer’s profit from that business or property for the year.

[bookmark: _Toc303276398]Deductions

[bookmark: _Toc303276399]Section 18(1) - General limitations

18. (1) In computing the income of a taxpayer from a business or property no deduction shall be made in respect of

[bookmark: _Toc303276400]Section 18(1)(a) - General limitation

(a) an outlay or expense except to the extent that it was made or incurred by the taxpayer for the purpose of gaining or producing income from the business or property;

[bookmark: _Toc303276403]Section 18(1)(h) - Personal and living expenses

(h) personal or living expenses of the taxpayer, other than travel expenses incurred by the taxpayer while away from home in the course of carrying on the taxpayer’s business;

Section 67 - General limitation re expenses

67. In computing income, no deduction shall be made in respect of an outlay or expense in respect of which any amount is otherwise deductible under this Act, except to the extent that the outlay or expense was reasonable in the circumstances.

[bookmark: _Toc184572219]Illegal Payments/Expenses

· Generally deductible for income tax purposes unless it is a bribe

· Some illegal payments/bribes are no longer deductible because of Section 67.5 (although they should be previously because public policy test was rejected in 65302)

· Overtime wages paid under the table are still deductible (Epsie)

[bookmark: _Toc303276450]Section 67.5 - Non-deductibility of illegal payments

67.5 (1) In computing income, no deduction shall be made in respect of an outlay made or expense incurred for the purpose of doing anything that is an offence under section 3 of the Corruption of Foreign Public Officials Act or under any of sections 119 to 121, 123 to 125, 393 and 426 of the Criminal Code, or an offence under section 465 of the Criminal Code as it relates to an offence described in any of those sections.

[bookmark: _Toc303276451]Section 67.5(2) - Reassessments

(2) Notwithstanding subsections 152(4) to 152(5), the Minister may make such assessments, reassessments and additional assessments of tax, interest and penalties and such determinations and redeterminations as are necessary to give effect to subsection 67.5(1) for any taxation year.

[bookmark: _Toc184572220]Damage Payments

· Applies the same general test, but have to be connected to the business (Davis) – usually and ordinary conduct of the business?

· Payments for breach of K deductible (McNeil)



· CRA Bulletin: Outlay must

· have been made for purpose of gaining income: 18(1)(a)

· not be on account of capital: 18(1)(b)

· not be made for purpose of gaining exempt income: 18(1)(c)

· not be a personal expense: 18(1)(h)

· be reasonable in the circumstances: 67



[bookmark: _Toc184572221]Fines and Penalties

· fines and penalties were disallowed previously under “public policy” and “avoidability” which has been reversed in 65302 but  Section 67.6 was enacted to excludes fines and penalties unless it is a prescribed fine

[bookmark: _Toc303276452]Section 67.6 - Non-deductibility of fines and penalties

67.6 In computing income, no deduction shall be made in respect of any amount that is a fine or penalty (other than a prescribed fine or penalty) imposed under a law of a country or of a political subdivision of a country (including a state, province or territory) by any person or public body that has authority to impose the fine or penalty.

[bookmark: _Toc184572222]Legal Defence Costs

· see damage payments, fines and penalties



[bookmark: _Toc184572223]Moving Expenses

· See section on employment



[bookmark: _Toc184572224]Recreation and Entertainment Expenses

· Membership dues used to be deductible (Royal Trust) but reversed by statute Section 18(1)(l)(ii)

· NO DEDUCTIONS FOR

· Section 18(1)(l)(i) – use or maintenance of a yacht, lodge, camp, golf course

· “use or maintenance of the lodge” includes all incidental expenses (including travel expenses to the lodge) (Seemac Pipelines)

· yacht can be broad or narrow, have to look to the purpose of the provision to see if it is considered a yacht (purpose of entertainment)

· lodges do not include hotels

· Section 18(1)(l)(ii) – membership fees for a club with main purpose of dining, recreation or sports

Deductions

Section 18(1) - General limitations

18. (1) In computing the income of a taxpayer from a business or property no deduction shall be made in respect of

Section 18(1)(h) - Personal and living expenses

(h) personal or living expenses of the taxpayer, other than travel expenses incurred by the taxpayer while away from home in the course of carrying on the taxpayer’s business;

[bookmark: _Toc303276404]Section 18(1)(l) - Use of recreational facilities and club dues

(l) an outlay or expense made or incurred by the taxpayer after 1971,

(i) for the use or maintenance of property that is a yacht, a camp, a lodge or a golf course or facility, unless the taxpayer made or incurred the outlay or expense in the ordinary course of the taxpayer’s business of providing the property for hire or reward, or

(ii) as membership fees or dues (whether initiation fees or otherwise) in any club the main purpose of which is to provide dining, recreational or sporting facilities for its members;

[bookmark: _Toc303276444][bookmark: _Toc184572225]Meals

· This limitation is not limited to the person consuming the food (the business person need not be the person consuming)

· Meals are capped at 50% deduction unless:

· if it is food used as fuel (Scott –bike messenger)

· ordinary course of business to provide food for compensation

· fundraising event to benefit a registered charity

· expense which is compensated for reasonably and in writin

· benefits included under section 6 or would be but for remote work site provisions

· not paid in respect of a conference, convention or similar, but for special work site, be required to be included

· 6 of fewer special events in a year generally available to all individuals (including spouses and family)



Section 67.1 - Expenses for food, etc.

67.1 (1) Subject to subsection (1.1), for the purposes of this Act, other than sections 62, 63, 118.01 and 118.2, an amount paid or payable in respect of the human consumption of food or beverages or the enjoyment of entertainment is deemed to be 50 per cent of the lesser of

(a) the amount actually paid or payable in respect thereof, and

(b) an amount in respect thereof that would be reasonable in the circumstances.

Exceptions

(2) Subsection 67.1(1) does not apply to an amount paid or payable by a person in respect of the consumption of food or beverages or the enjoyment of entertainment where the amount

· 		(a) is paid or payable for food, beverages or entertainment provided for, or in expectation of, compensation in the ordinary course of a business carried on by that person of providing the food, beverages or entertainment for compensation;

· 		(b) relates to a fund-raising event the primary purpose of which is to benefit a registered charity;

· 		(c) is an amount for which the person is compensated and the amount of the compensation is reasonable and specifically identified in writing to the person paying the compensation;

· 		(d) is required to be included in computing any taxpayer’s income because of the application of section 6 in respect of food or beverages consumed or entertainment enjoyed by the taxpayer or a person with whom the taxpayer does not deal at arm’s length, or would be so required but for subparagraph 6(6)(a)(ii);

· 		(e) is an amount that

· 		(i) is not paid or payable in respect of a conference, convention, seminar or similar event,

· 		(ii) would, but for subparagraph 6(6)(a)(i), be required to be included in computing any taxpayer’s income for a taxation year because of the application of section 6 in respect of food or beverages consumed or entertainment enjoyed by the taxpayer or a person with whom the taxpayer does not deal at arm’s length, and

· 		(iii) is paid or payable in respect of the taxpayer’s duties performed at a work site in Canada that is

· 		(A) outside any urban area, as defined by the last Census Dictionary published by Statistics Canada before the year, that has a population of at least 40,000 individuals as determined in the last census published by Statistics Canada before the year, and

· 		(B) at least 30 kilometres from the nearest point on the boundary of the nearest such urban area;

· 		(e.1) is an amount that

· 		(i) is not paid or payable in respect of entertainment or of a conference, convention, seminar or similar event,

· 		(ii) would, if this Act were read without reference to subparagraph 6(6)(a)(i), be required to be included in computing a taxpayer’s income for a taxation year because of the application of section 6 in respect of food or beverages consumed by the taxpayer or by a person with whom the taxpayer does not deal at arm’s length,

· 		(iii) is paid or payable in respect of the taxpayer’s duties performed at a site in Canada at which the person carries on a construction activity or at a construction work camp referred to in subparagraph (iv) in respect of the site, and

· 		(iv) is paid or payable for food or beverages provided at a construction work camp, at which the taxpayer is lodged, that was constructed or installed at or near the site to provide board and lodging to employees while they are engaged in construction services at the site; or

(f) is in respect of one of six or fewer special events held in a calendar year at which the food, beverages or entertainment is generally available to all individuals employed by the person at a particular place of business of the person and consumed or enjoyed by those individuals.

[bookmark: _Toc184572226]Travel Expenses

· the key is that personal and living expenses are not deductible other than travel expenses while away from home in the course of carrying on the business  (not property income)

· so if the person was travelling away from home then the expenses would be deductible

· KEY: where is the base of operations? (Cumming)

· The base can be at home

· Costs of travelling to the base from home is not deductible (Henry)

· Deduction only while travel for the business and not in between businesses (Randall)

· So the key is to characterize it as ONE business instead of TWO separate businesses

Deductions

Section 18(1) - General limitations

18. (1) In computing the income of a taxpayer from a business or property no deduction shall be made in respect of

Section 18(1)(h) - Personal and living expenses

(h) personal or living expenses of the taxpayer, other than travel expenses incurred by the taxpayer while away from home in the course of carrying on the taxpayer’s business;

[bookmark: _Toc303276411][bookmark: _Toc184572227]Home Office

· Not deductible unless the statutory requirements in 18(12)(a)(i) or 18(12)(a)(ii) are met

· Unlimited carryforward (18(2)(c))

· Cannot use home office expense to generate a loss (18(12)(b)

· Statute says “otherwise deductible” so we should consider other provisions first but the courts seem to jump straight to this and apply it

· Test:

· Is it a principal place of business? OR

· The workspace itself need not be exclusive for business there can be some personal aspects

· Used exclusively on a regular and continuous basis to meet clients?

· Meetings can happen through the phone (Vanka)

· Threshold is much higher if there is already an office at work (Locke)

· Exclusive area means there must be a segregated area for no other purpose other than business (CRA)

· Duff says segregation is too high of a hurdle and exclusive should be sufficient

· Regular and continuous

· Fact dependant

· Usually 1-2 clients every week is not good enough

Section 18(12) - Work space in home

(12) Notwithstanding any other provision of this Act, in computing an individual’s income from a business for a taxation year,

(a) no amount shall be deducted in respect of an otherwise deductible amount for any part (in this subsection referred to as the “work space”) of a self-contained domestic establishment in which the individual resides, except to the extent that the work space is either

(i) the individual’s principal place of business, or

(ii) used exclusively for the purpose of earning income from business and used on a regular and continuous basis for meeting clients, customers or patients of the individual in respect of the business;

(b) where the conditions set out in subparagraph 18(12)(a)(i) or 18(12)(a)(ii) are met, the amount for the work space that is deductible in computing the individual’s income for the year from the business shall not exceed the individual’s income for the year from the business, computed without reference to the amount and sections 34.1 and 34.2; and

(c) any amount not deductible by reason only of paragraph 18(12)(b) in computing the individual’s income from the business for the immediately preceding taxation year shall be deemed to be an amount otherwise deductible that, subject to paragraphs 18(12)(a) and 18(12)(b), may be deducted for the year for the work space in respect of the business.

[bookmark: _Toc303276443]Section 67 - General limitation re expenses

67. In computing income, no deduction shall be made in respect of an outlay or expense in respect of which any amount is otherwise deductible under this Act, except to the extent that the outlay or expense was reasonable in the circumstances.

[bookmark: _Toc184572228]Interest Expenses

· Borrowed funds can be used to pay for a previous loan and still be deemed to have the same purpose (20(3))

· A lot of people using this as a loophole so lots of litigation around #3 below

· Interest expenses of a business could be deductible if,

[bookmark: _Toc184572229]Elements of 20(1)(c)(i) (Shell)

1. Amount must be paid in the year or be payable in the year in which it is sought to be deducted

2. Amount must be paid pursuant to a legal obligation to pay interest on borrowed money (aka legal interest)

3. Borrowed money must be used for the purpose of earning non-exempt income from a business or property

Singleton (SCC)

· Transactions must be viewed independently/separately

· Have to look at the direct use of the borrowed funds

· Direct use is the test and stop looking after

· Cannot ignore the legal relationship of the transactions

· But GAAR could apply!



Ludco (SCC)

· “income” does not need to be net income (ie. Profit), revenue is good enough

· but Duff says it is wrong because in 9(1) it says “business income” and it is a net concept

· so as long as there is $1 of revenue (income), it is ok to have a ton of interest expenses

· this case supports tax shelters

· gets rid of bona fide and “net income” requirements



Grenier

· “in-direct use” in respect to replacement loans is allowed, courts will look to the surrounding circumstances to see if the money actually (although indirectly) ended up in the business

· the “in-direct” idea was reversed in subsequent cases but seems it is still applicable in the context of 20(3)



4. Amount must be reasonable, as assessed by reference to the first three requirements

· If the taxpayer satisfies the built-in reasonable test of the statute, you cannot apply section 67 (but Duff disagrees because the wording in 67 is “reasonable in the circumstances” but 18 says “reasonable amount”) (Shell)

· Reasonable rate = standard market rate

[bookmark: _Toc303276412]Section 20(1) - Deductions permitted in computing income from business or property

20. (1) Notwithstanding paragraphs 18(1)(a), 18(1)(b) and 18(1)(h), in computing a taxpayer’s income for a taxation year from a business or property, there may be deducted such of the following amounts as are wholly applicable to that source or such part of the following amounts as may reasonably be regarded as applicable thereto

[bookmark: _Toc303276414]Section 20(1)(c) - Interest

(c) an amount paid in the year or payable in respect of the year (depending on the method regularly followed by the taxpayer in computing the taxpayer’s income), pursuant to a legal obligation to pay interest on

(i) borrowed money used for the purpose of earning income from a business or property (other than borrowed money used to acquire property the income from which would be exempt or to acquire a life insurance policy),

(ii) an amount payable for property acquired for the purpose of gaining or producing income from the property or for the purpose of gaining or producing income from a business (other than property the income from which would be exempt or property that is an interest in a life insurance policy),

or a reasonable amount in respect thereof, whichever is the lesser;

[bookmark: _Toc303276415]Section 20(3) - Borrowed money

(3) For greater certainty, if a taxpayer uses borrowed money to repay money previously borrowed, or to pay an amount payable for property described in subparagraph (1)(c)(ii) previously acquired … subject to subsection 20.1(6), for the purposes of paragraphs (1)(c) … the borrowed money is deemed to be used for the purpose for which the previous indebtedness was used or incurred, or was deemed by this subsection to have been used or incurred.

[bookmark: _Toc184572230]Timing Issues 

[bookmark: _Toc184572231]General

· Taxpayers will generally want to defer their recognition of income, and on the other hand deduct expenses immediately

· Business income typically on accrual basis (payable/receivable)

· Inclusion: income that have been earned even if not received yet

· Exclusion: expenses that have been incurred, even if not paid yet

· Interest and rental income also on accrual basis



[bookmark: _Toc184572232]Timing of Inclusions

· Section 12(b) – amounts receivable (explained below) shall be included in income for this year, even if not paid until the next, except if the accounting method adopted (and allowed for this provision) does not require accounting for this

· key is method which presents the truer picture of a taxpayer’s revenue which more fairly and accurately portrays income and which matches revenue and expenses (West Kootenay)

· Requires looking to the facts of the taxpayer’s situation

· Amount receivable requires a “clear legal right” to payment (West Kootenay), but cannot have high cost of collection and of doubtful value (Publishers Guild of Canada)

· Delivered + earned + ascertainable will likely point to receivable 

· Not enough that the recipient have a precarious right to receive amount, he must have a clear legal right though not necessarily immediate right



· Problem is what basis should the tax reporting be? Cash vs accrual? Consistent with accounting records?

· Four Major Principles to Keep in Mind

a. Sometimes the courts emphasize that the matching principle will give a truer picture (but not a rule of law according to Canderel)

b. Sometimes the courts emphasize realized principle (no tax on accrued gains that have not been realized), in Fredburg. Gains/Losses will not be taken into account until they are actually realized, but CRA says they will apply the GAAR in such situations.

· Ikea- TIPs received calculated in the current tax year

c. Conformity: use the same method for financial reporting and tax reporting

· Courts are reluctant to require this because they don’t want to defer to accountants

· REJECTED by the courts (West Kootenay)

d. Consistency: use the same method from 1 year to the next

· No flipping around between the accounting methods from year to year

· Courts will more likely scrutinize otherwise (Boosey)

Basic Rules

Section 9(1) - Income	

9. (1) Subject to this Part, a taxpayer’s income for a taxation year from a business or property is the taxpayer’s profit from that business or property for the year.

(2) Subject to section 31, a taxpayer’s loss for a taxation year from a business or property is the amount of the taxpayer’s loss, if any, for the taxation year from that source computed by applying the provisions of this Act respecting computation of income from that source with such modifications as the circumstances require.

[bookmark: _Toc303276385]Inclusions

[bookmark: _Toc303276386]Section 12(1) - Income inclusions

12. (1) There shall be included in computing the income of a taxpayer for a taxation year as income from a business or property such of the following amounts as are applicable

[bookmark: _Toc303276388]Section 12(1)(b) - Amounts receivable

(b) any amount receivable by the taxpayer in respect of property sold or services rendered in the course of a business in the year, notwithstanding that the amount or any part thereof is not due until a subsequent year, unless the method adopted by the taxpayer for computing income from the business and accepted for the purpose of this Part does not require the taxpayer to include any amount receivable in computing the taxpayer’s income for a taxation year unless it has been received in the year, and for the purposes of this paragraph, an amount shall be deemed to have become receivable in respect of services rendered in the course of a business on the day that is the earlier of

(i) the day on which the account in respect of the services was rendered, and

(ii) the day on which the account in respect of those services would have been rendered had there been no undue delay in rendering the account in respect of the services;

[bookmark: _Toc184572233]Timing of Deductions

[bookmark: _Toc184572234]General

· Section 18(1)(a) generally limits expense that was not actually incurred and not for business purpose

· Section 18(1)(e) limits expense that are contingent (must have some certainty to fall out of this category – JL Guay Ltee)

· Must have some legal obligation to pay for it to be “payable” or incurred (JL Guay Ltee)

· Remember to consider if it is a running expense or prepaid expense

Deductions

Section 18(1) - General limitations

18. (1) In computing the income of a taxpayer from a business or property no deduction shall be made in respect of

Section 18(1)(a) - General limitation

(a) an outlay or expense except to the extent that it was made or incurred by the taxpayer for the purpose of gaining or producing income from the business or property;

[bookmark: _Toc303276402]Section 18(1)(e) - Reserves, etc.

(e) an amount as, or on account of, a reserve, a contingent liability or amount or a sinking fund except as expressly permitted by this Part;

[bookmark: _Toc303276410][bookmark: _Toc184572235]Running Expenses

· expenses that cannot be easily matched with specific revenues may be deducted in the year in which they are incurred, even if the amount of the deduction may be large and distort income for the year

· difficult to allocate to specific revenues

· Matching principle applies to particular items of income but not running expenses (Oxford)

· Deferring running expenses is acceptable and taxpayer can come up with any reasonable amount to defer (Tower Investments)

· Taxpayer has the option of ordering their affairs in accordance with a method which is in accordance with well-accepted business principles and acceptable in light of the reality of its business (Canderel)

· Well-accepted business principle does not justify application given the context

· Once taxpayer establishes a method CRA has the burden of showing it is not a “true picture”

· Tenant inducement payments are running expenses (Canderel) – despite the statute saying rent is a prepaid expense

· Taxpayer can treat TIP as operating expenses (deductible in the year), capital expenditures (deductible as capital) or deferred expenses (amortized)

[bookmark: _Toc184572236]Prepaid Expenses

· Section 18(9) is an anti-avoidance rule which prohibits deduction in the taxation year it was made/incurred and allowing them in subsequent years where they can reasonably be regarded to relate for:

· Services to be rendered next year

· Interest, taxes, rent, royalties to be used next year, (a statutory carve-out of the running expenses)

· insurance 

· prepaid rents must be amortized (Toronto College Park)

Section 18(9) - Limitation respecting prepaid expenses

 (9) Notwithstanding any other provision of this Act,

(a) in computing a taxpayer’s income for a taxation year from a business or property (other than income from a business computed in accordance with the method authorized by subsection 28(1)), no deduction shall be made in respect of an outlay or expense to the extent that it can reasonably be regarded as having been made or incurred

(i) as consideration for services to be rendered after the end of the year,

(ii) as, on account of, in lieu of payment of or in satisfaction of, interest, taxes (other than taxes imposed on an insurer in respect of insurance premiums of a non-cancellable or guaranteed renewable accident and sickness insurance policy, or a life insurance policy other than a group term life insurance policy that provides coverage for a period of 12 months or less), rent or royalties in respect of a period that is after the end of the year,

(iii) as consideration for insurance in respect of a period after the end of the year, other than

(A) where the taxpayer is an insurer, consideration for reinsurance, and

(B) consideration for insurance on the life of an individual under a group term life insurance policy where all or part of the consideration is for insurance that is (or would be if the individual survived) in respect of a period that ends more than 13 months after the consideration is paid, or

 (b) such portion of each outlay or expense (other than an outlay or expense of a corporation, partnership or trust as, on account of, in lieu of payment of or in satisfaction of, interest) made or incurred as would, but for paragraph 18(9)(a), be deductible in computing a taxpayer’s income for a taxation year shall be deductible in computing the taxpayer’s income for the subsequent year to which it can reasonably be considered to relate;

[bookmark: _Toc184572237]Capital Expenditures (not allowed)

· deduction is disallowed if it constitutes a capital loss (aka capital expenditure) – 18(1)(b)

· capital loss is generally deductible against capital gains only

· when capital expenditure is made, it is added to the cost of the property

· if there is a CCA class for that item, more likely capital expenditure than business expenses

· Categorizing something as a capital expense is not the end, it is added to capital property

· When taxpayer fails in arguing expense vs capital expenditure they can try depreciable vs non-depreciable

· Capital property has 2 categories:

· Depreciable capital property (what we can claim CCA on)

· The capital cost can be fully deductible based on a percentage each year (at the option of the taxpayer)

· Non-depreciable capital property

· Practically only get ½ recognition for the losses/gains when disposed of

[bookmark: _Toc184572238]Characterization of Capital Expenditure

· fact dependant (lots of cases with different factors)

· Key are the following

· between assets (capital) vs part of the asset (expense)

· upgrade (capital) vs repair (expense)

· upgrade exception, does not include repair in light of the new technologies

· Two major tests to consider

· Were the sums expended on the structure within which the profits were to be earned or were they part of the money-earning process? (BP Australia)

· Once and for all? View to bringing into existence an assert or an advantage of enduring benefit? (British Insulated)

· Johns-Manville Corp

· Points the court observed in this case

· Purpose of the expenditures, viewed from a practical and business point

· Incurring of the expense regularly and periodically

· Expenditure part of cost of doing business

· Property purchased to enable business rather than for reselling

· No enduring value

· No asset which can be deductible as a capital cost or depletion is produced

· Expenditures to replace capital assets which have become worn are something different from annual expenditures for repairs which fall under expenses (Haddon Hall Realty), but

· Expenditures for hotels are more regular and likely expenses than capital (Damon)

· Increasing of knowledge is a capital expense (Bennett)

· Canada Starch

· Developing goodwill and expand market share  expense

· Buying customer list  capital expenditure

· Expenditures can be split into expenses or capital expenditures (Canada Steamline Ships)

· Repair = expense

· Repair means the property is not so damaged that it is virtually destroyed

· Keep in mind that this is not absolute. If the repair constitutes an upgrade than it might become a capital expenditure

· Extensive repairs and substantial cost does not make it a capital expenditure

· Cost relative to the whole item?

· “subsidiary part of the whole” = expense

· distinct and separate capital asset = capital expenditure

· Shabro

· Being required by law to fix a building does not automatically make it a repair

· Damages caused by accident/vandalism are considered repairs

· Almost always a capital expense for high expenditures shortly after acquisition

· Gold Bar (trial court) – may not be that persuasive

· Emphasize the purpose of the outlay

· Voluntary or involuntary?

· Intend to make the item better? Or some emergency repair?

· Bowland

· Bringing building back into existence (ie. fire damaged) is capital expenditure because it was “destroyed and replaced”

· CRA Bulletin

· Enduring benefit

· Some exceptions for situations where its useful life will not exceed a relatively short time

· Maintenance or betterment

· Materially improve beyond its original condition?

· Integral part or separate asset

· Whether expenditure is to repair a part of property or is to acquire a property that is itself a separate asset

· Take into account relative values

· Relative value

· Amount of expenditure relative to value of whole property or previous repair costs

· Acquisition of used property

· Putting it in suitable condition for use is capital

· Anticipation of sale

· Repairs made in anticipation of sale is capital, but if the repairs would have been made anyways then it is not capital

Deductions

Section 18(1) - General limitations

18. (1) In computing the income of a taxpayer from a business or property no deduction shall be made in respect of

[bookmark: _Toc303276401]Section 18(1)(b) - Capital outlay or loss

(b) an outlay, loss or replacement of capital, a payment on account of capital or an allowance in respect of depreciation, obsolescence or depletion except as expressly permitted by this Part;

[bookmark: _Toc184572239]Special Exceptions to Capital Expenditure

[bookmark: _Toc184572240]Interest Expense and Property Taxes on Land

· interest on debt for land purchases and property taxes NOT DEDUCTIBLE unless, 18(2)

· land was used in the course of business (exception businesses that develop land)

· held for the purpose of producing income

· cannot use this to generate a loss (18(2)(e))

[bookmark: _Toc303276405]Section 18(2) - Limit on certain interest and property tax

(2) Notwithstanding paragraph 20(1)(c), in computing the taxpayer’s income for a particular taxation year from a business or property, no amount shall be deductible in respect of any expense incurred by the taxpayer in the year as, on account or in lieu of payment of, or in satisfaction of,

(a) interest on debt relating to the acquisition of land, or

(b) property taxes (not including income or profits taxes or taxes computed by reference to the transfer of property) paid or payable by the taxpayer in respect of land to a province or to a Canadian municipality,

unless, having regard to all the circumstances (including the cost to the taxpayer of the land in relation to the taxpayer’s gross revenue, if any, from the land for the particular year or any preceding taxation year), the land can reasonably be considered to have been, in the year,

(c) used in the course of a business carried on in the particular year by the taxpayer, other than a business in the ordinary course of which land is held primarily for the purpose of resale or development, or

(d) held primarily for the purpose of gaining or producing income of the taxpayer from the land for the particular year,

except to the extent of the total of

(e) the amount, if any, by which the taxpayer’s gross revenue, if any, from the land for the particular year exceeds the total of all amounts deducted in computing the taxpayer’s income from the land for the year, and

[bookmark: _Toc303276406]Section 18(3) - Definitions

(3) In subsection 18(2),

 “interest on debt relating to the acquisition of land” includes

(a) interest paid or payable in a year in respect of borrowed money that cannot be identified with particular land but that may nonetheless reasonably be considered (having regard to all the circumstances) as interest on borrowed money used in respect of or for the acquisition of land, and

(b) interest paid or payable in the year by a taxpayer in respect of borrowed money that may reasonably be considered (having regard to all the circumstances) to have been used to assist, directly or indirectly,

(i) another person with whom the taxpayer does not deal at arm’s length,

(ii) a corporation of which the taxpayer is a specified shareholder, or

(iii) a partnership of which the taxpayer’s share of any income or loss is 10% or more,

to acquire land to be used or held by that person, corporation or partnership otherwise than as described in paragraph 18(2)(c) or 18(2)(d), except where the assistance is in the form of a loan to that person, corporation or partnership and a reasonable rate of interest on the loan is charged by the taxpayer;

 “land” does not, except to the extent that it is used for the provision of parking facilities for a fee or charge, include

(a) any property that is a building or other structure affixed to land,

(b) the land subjacent to any property described in paragraph (a), or

(c) such land immediately contiguous to the land described in paragraph (b) that is a parking area, driveway, yard, garden or similar land as is necessary for the use of any property described in paragraph (a).

[bookmark: _Toc303276407][bookmark: _Toc184572241]Construction costs of building

· Requires taxpayer to capitalize certain expenses that would otherwise be deductible in the taxation year

· (a) disallows the deduction and (b) states that it is to be deemed as capital

· INTEREST is included in 18(3.2)

· Capitalize costs that can be reasonably regarded as

· Being attributable to the period of the construction, renovation or alteration

· Relating to either the construction, renovation or alternation



Section 18(3.1) - Costs relating to construction of building or ownership of land

 (3.1) Notwithstanding any other provision of this Act, in computing a taxpayer’s income for a taxation year,

(a) no deduction shall be made in respect of any outlay or expense made or incurred by the taxpayer (other than an amount deductible under paragraph 20(1)(a), 20(1)(aa) or 20(1)(qq) or subsection 20(29)) that can reasonably be regarded as a cost attributable to the period of the construction, renovation or alteration of a building by or on behalf of the taxpayer, a person with whom the taxpayer does not deal at arm’s length, a corporation of which the taxpayer is a specified shareholder or a partnership of which the taxpayer’s share of any income or loss is 10% or more and relating to the construction, renovation or alteration, or a cost attributable to that period and relating to the ownership during that period of land

(i) that is subjacent to the building, or

(ii) that

(A) is immediately contiguous to the land subjacent to the building,

(B) is used, or is intended to be used, for a parking area, driveway, yard, garden or any other similar use, and

(C) is necessary for the use or intended use of the building; and

(b) the amount of such an outlay or expense shall, to the extent that it would otherwise be deductible in computing the taxpayer’s income for the year, be included in computing the cost or capital cost, as the case may be, of the building to the taxpayer, to the person with whom the taxpayer does not deal at arm’s length, to the corporation of which the taxpayer is a specified shareholder or to the partnership of which the taxpayer’s share of any income or loss is 10% or more, as the case may be.

[bookmark: _Toc303276408]Section 18(3.2) - Included costs

(3.2) For the purposes of subsection 18(3.1), costs relating to the construction, renovation or alteration of a building or to the ownership of land include

(a) interest paid or payable by a taxpayer in respect of borrowed money that cannot be identified with a particular building or particular land, but that can reasonably be considered (having regard to all the circumstances) as interest on borrowed money used by the taxpayer in respect of the construction, renovation or alteration of a building or the ownership of land; and

(b) interest paid or payable by a taxpayer in respect of borrowed money that may reasonably be considered (having regard to all the circumstances) to have been used to assist, directly or indirectly,

(i) another person with whom the taxpayer does not deal at arm’s length,

(ii) a corporation of which the taxpayer is a specified shareholder, or

(iii) a partnership of which the taxpayer’s share of any income or loss is 10% or more,

to construct, renovate or alter a building or to purchase land, except where the assistance is in the form of a loan to that other person, corporation or partnership and a reasonable rate of interest on the loan is charged by the taxpayer.

[bookmark: _Toc303276409]Section 18(3.3) - Completion

(3.3) For the purposes of subsection 18(3.1), the construction, renovation or alteration of a building is completed at the earlier of the day on which the construction, renovation or alteration is actually completed and the day on which all or substantially all of the building is used for the purpose for which it was constructed, renovated or altered.

[bookmark: _Toc303276417]Section 20(29) - Idem

(29) Where, because of subsection 18(3.1), a deduction would, but for this subsection, not be allowed to a taxpayer in respect of an outlay or expense in respect of a building, or part thereof, and the outlay or expense would, but for that subsection and without reference to this subsection, be deductible in computing the taxpayer’s income for a taxation year, there may be deducted in respect of such outlays and expenses in computing the taxpayer’s income for the year an amount equal to the lesser of

(a) the total of all such outlays or expenses, and

(b) the taxpayer’s income for the year from renting the building or the part thereof computed without reference to subsection 20(28) and this subsection.

[bookmark: _Toc184572242]Capital Cost Allowance

· CCA is optional, taxpayer can deduct it if they like (but they cannot carryforward the amounts)

· Key Concepts and Definitions

(a) Capital cost allowance – 20(1)(a)

· Capital cost allowance only for depreciable property

· Regulation 1100(1) gives the maximum percentage of CCA that can be deducted in a year for each class

· Regulation 1100(2) half-year rule

· Schedule 2 lists out what assets are in which class

(b) Depreciable property – subsection 13(21), reg 1102(1)-(2)

· If you can claim CCA, then it is depreciable property

· Reg1102(1)(a) – cannot deduct CCA for items that are otherwise deductible already (no double dipping)

· Reg1102(1)

·  (c) – purpose of producing income (must have an income producing purpose)

· must show some purpose of income, even a little bit (Hickman Motors) or argue revenue vs net income (as Duff said about Ludco)

· Reg1102(2)

· Land is not depreciable (which gives a high incentive to allocate the cost to buildings than to land)

(c) Undepreciated capital cost 13(21)= A – E – F + B

· A = capital cost:

· total cost of all properties before the time in question (UCC of last year + new items acquired this year)

· case law on “when” it can be added as capital cost

· B = amount of any recapture added to the taxpayer’s income in previous years (13(1))

· Deferred if there are still assets in the class

· E = total depreciation under 20(1)(a) and 20(16) (includes CCA deductions and terminal losses)

· Terminal losses are deferred if there are still assets in the class

· F = proceeds of disposition (lesser of cost of the asset or price it was sold)

(d) Recapture depreciation to close account if class is empty (13(1))

(e) Terminal loss to close account if class is empty (20(16))

(f) Regulation 1101(1ac) – rental property (real property only) >= $50,000 is in its own class

· Triggers terminal loss/recapture right away

(g) Generating loss using CCA

· Regulation 1100(11) – when deducting CCA, for those rental properties compute income and deductions (without CCA) and aggregate it. Deduct CCA only to get to 0 but not below 0

(h) No CCA until property is ready for use 13(26)-(32)

Section 20(1) - Deductions permitted in computing income from business or property

20. (1) Notwithstanding paragraphs 18(1)(a), 18(1)(b) and 18(1)(h), in computing a taxpayer’s income for a taxation year from a business or property, there may be deducted such of the following amounts as are wholly applicable to that source or such part of the following amounts as may reasonably be regarded as applicable thereto

[bookmark: _Toc303276413]Section 20(1)(a) - Capital cost of property

(a) such part of the capital cost to the taxpayer of property, or such amount in respect of the capital cost to the taxpayer of property, if any, as is allowed by regulation; (Reg XI – 1100 onwards)

[bookmark: _Toc303276394]Section 13(21) - Definitions (depreciable property)

(21) In this section,

 “depreciable property” of a taxpayer as of any time in a taxation year means property acquired by the taxpayer in respect of which the taxpayer has been allowed, or would, if the taxpayer owned the property at the end of the year and this Act were read without reference to subsection 13(26), be entitled to, a deduction under paragraph 20(1)(a) in computing income for that year or a preceding taxation year;

“proceeds of disposition” of property includes

(a) the sale price of property that has been sold,

(b) compensation for property unlawfully taken,

(c) compensation for property destroyed and any amount payable under a policy of insurance in respect of loss or destruction of property,

(d) compensation for property taken under statutory authority or the sale price of property sold to a person by whom notice of an intention to take it under statutory authority was given,

(e) compensation for property injuriously affected, whether lawfully or unlawfully or under statutory authority or otherwise,

(f) compensation for property damaged and any amount payable under a policy of insurance in respect of damage to property, except to the extent that the compensation or amount, as the case may be, has within a reasonable time after the damage been expended on repairing the damage,

(g) an amount by which the liability of a taxpayer to a mortgagee or hypothecary creditor is reduced as a result of the sale of mortgaged or hypothecated property under a provision of the mortgage or hypothec, plus any amount received by the taxpayer out of the proceeds of the sale, and

(h) any amount included because of section 79 in computing a taxpayer’s proceeds of disposition of the property;

“undepreciated capital cost” to a taxpayer of depreciable property of a prescribed class as of any time means the amount determined by the formula

[bookmark: _Toc303276393]Section 13(7)(g) - Rules applicable

(7) Subject to subsection 70(13), for the purposes of paragraphs 8(1)(j) and 8(1)(p), this section, section 20 and any regulations made for the purpose of paragraph 20(1)(a),

(g) where the cost to a taxpayer of a passenger vehicle exceeds $20,000 or such other amount as is prescribed, the capital cost to the taxpayer of the vehicle shall be deemed to be $20,000 or that other prescribed amount, as the case may be; and

[bookmark: _Toc303276396]Section 13(26) - Restriction on deduction before available for use

(26) In applying the definition “undepreciated capital cost” in subsection 13(21) for the purpose of paragraph 20(1)(a) and any regulations made for the purpose of that paragraph, in computing a taxpayer’s income for a taxation year from a business or property, no amount shall be included in calculating the undepreciated capital cost to the taxpayer of depreciable property of a prescribed class in respect of the capital cost to the taxpayer of a property of that class (other than property that is a certified production, as defined by regulations made for the purpose of paragraph 20(1)(a)) before the time the property is considered to have become available for use by the taxpayer.

Section 248 - Definitions

248. (1) In this Act,

“disposition” of any property, except as expressly otherwise provided, includes

(a) any transaction or event entitling a taxpayer to proceeds of disposition of the property,

(b) any transaction or event by which,

(i) where the property is a share, bond, debenture, note, certificate, mortgage, agreement of sale or similar property, or an interest in it, the property is redeemed in whole or in part or is cancelled,

(ii) where the property is a debt or any other right to receive an amount, the debt or other right is settled or cancelled,

(iii) where the property is a share, the share is converted because of an amalgamation or merger,

(iv) where the property is an option to acquire or dispose of property, the option expires, and

(v) a trust, that can reasonably be considered to act as agent for all the beneficiaries under the trust with respect to all dealings with all of the trust’s property (unless the trust is described in any of paragraphs (a) to (e.1) of the definition “trust” in subsection 108(1)), ceases to act as agent for a beneficiary under the trust with respect to any dealing with any of the trust’s property,

(c) any transfer of the property to a trust or, where the property is property of a trust, any transfer of the property to any beneficiary under the trust, except as provided by paragraph (f) or (k), and

(d) where the property is, or is part of, a taxpayer’s capital interest in a trust, except as provided by paragraph (h) or (i), a payment made after 1999 to the taxpayer from the trust that can reasonably be considered to have been made because of the taxpayer’s capital interest in the trust,

but does not include

(e) any transfer of the property as a consequence of which there is no change in the beneficial ownership of the property, except where the transfer is

(i) from a person or a partnership to a trust for the benefit of the person or the partnership,

(ii) from a trust to a beneficiary under the trust, or

(iii) from one trust maintained for the benefit of one or more beneficiaries under the trust to another trust maintained for the benefit of the same beneficiaries,

(f) any transfer of the property as a consequence of which there is no change in the beneficial ownership of the property, where

(i) the transferor and the transferee are trusts,

(ii) the transfer is not by a trust resident in Canada to a non-resident trust,

(iii) the transferee does not receive the property in satisfaction of the transferee’s right as a beneficiary under the transferor trust,

(iv) the transferee held no property immediately before the transfer (other than property the cost of which is not included, for the purposes of this Act, in computing a balance of undeducted outlays, expenses or other amounts in respect of the transferee),

(v) the transferee does not file a written election with the Minister on or before the filing-due date for its taxation year in which the transfer is made (or on such later date as is acceptable to the Minister) that this paragraph not apply,

(vi) if the transferor is an amateur athlete trust, a cemetery care trust, an employee trust, an inter vivos trust deemed by subsection 143(1) to exist in respect of a congregation that is a constituent part of a religious organization, a related segregated fund trust (in this paragraph having the meaning assigned by section 138.1), a trust described in paragraph 149(1)(o.4) or a trust governed by an eligible funeral arrangement, an employees profit sharing plan, a registered disability savings plan, a registered education savings plan, a registered supplementary unemployment benefit plan or a TFSA, the transferee is the same type of trust, and

(vii) the transfer results, or is part of a series of transactions or events that results, in the transferor ceasing to exist and, immediately before the time of the transfer or the beginning of that series, as the case may be, the transferee never held any property or held only property having a nominal value,

(g) [Repealed, 2005, c. 30, s. 17]

(h) where the property is part of a capital interest of a taxpayer in a trust (other than a personal trust or a trust prescribed for the purpose of subsection 107(2)) that is described by reference to units issued by the trust, a payment after 1999 from the trust in respect of the capital interest, where the number of units in the trust that are owned by the taxpayer is not reduced because of the payment,

(i) where the property is a taxpayer’s capital interest in a trust, a payment to the taxpayer after 1999 in respect of the capital interest to the extent that the payment

(i) is out of the income of the trust (determined without reference to subsection 104(6)) for a taxation year or out of the capital gains of the trust for the year, if the payment was made in the year or the right to the payment was acquired by the taxpayer in the year, or

(ii) is in respect of an amount designated in respect of the taxpayer by the trust under subsection 104(20),

(j) any transfer of the property for the purpose only of securing a debt or a loan, or any transfer by a creditor for the purpose only of returning property that had been used as security for a debt or a loan,

(k) any transfer of the property to a trust as a consequence of which there is no change in the beneficial ownership of the property, where the main purpose of the transfer is

(i) to effect payment under a debt or loan,

(ii) to provide assurance that an absolute or contingent obligation of the transferor will be satisfied, or

(iii) to facilitate either the provision of compensation or the enforcement of a penalty, in the event that an absolute or contingent obligation of the transferor is not satisfied,

(l) any issue of a bond, debenture, note, certificate, mortgage or hypothecary claim, and

(m) any issue by a corporation of a share of its capital stock, or any other transaction that, but for this paragraph, would be a disposition by a corporation of a share of its capital stock;

[bookmark: _Toc303276390]Section 13(1) - Recaptured depreciation

13. (1) Where, at the end of a taxation year, the total of the amounts determined for E to J in the definition “undepreciated capital cost” in subsection 13(21) in respect of a taxpayer’s depreciable property of a particular prescribed class exceeds the total of the amounts determined for A to D in that definition in respect thereof, the excess shall be included in computing the taxpayer’s income for the year.

[bookmark: _Toc303276391]Section 13(4) - Exchanges of property

(4) Where an amount in respect of the disposition in a taxation year (in this subsection referred to as the “initial year”) of depreciable property (in this section referred to as the “former property”) of a prescribed class of a taxpayer would, but for this subsection, be the amount determined for F or G in the definition “undepreciated capital cost” in subsection 13(21) in respect of the disposition of the former property that is either

(a) property the proceeds of disposition of which were proceeds referred to in paragraph (b), (c) or (d) of the definition “proceeds of disposition” in subsection 13(21), or

(b) a property that was, immediately before the disposition, a former business property of the taxpayer,

and the taxpayer so elects under this subsection in the taxpayer’s return of income for the taxation year in which the taxpayer acquires a depreciable property of a prescribed class of the taxpayer that is a replacement property for the taxpayer’s former property,

(c) the amount otherwise determined for F or G in the definition “undepreciated capital cost” in subsection 13(21) in respect of the disposition of the former property shall be reduced by the lesser of

(i) the amount, if any, by which the amount otherwise determined for F or G in that definition exceeds the undepreciated capital cost to the taxpayer of property of the prescribed class to which the former property belonged at the time immediately before the time that the former property was disposed of, and

(ii) the amount that has been used by the taxpayer to acquire

(A) where the former property is referred to in paragraph 13(4)(a), before the end of the second taxation year following the initial year, or

(B) in any other case, before the end of the first taxation year following the initial year,

a replacement property of a prescribed class that has not been disposed of by the taxpayer before the time at which the taxpayer disposed of the former property, and

(d) the amount of the reduction determined under paragraph 13(4)(c) shall be deemed to be proceeds of disposition of a depreciable property of the taxpayer that had a capital cost equal to that amount and that was property of the same class as the replacement property, from a disposition made on the later of

(i) the time the replacement property was acquired by the taxpayer, and

(ii) the time the former property was disposed of by the taxpayer.
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(4.1) For the purposes of subsection 13(4), a particular depreciable property of a prescribed class of a taxpayer is a replacement for a former property of the taxpayer if

(a) it is reasonable to conclude that the property was acquired by the taxpayer to replace the former property;

(a.1) it was acquired by the taxpayer and used by the taxpayer or a person related to the taxpayer for a use that is the same as or similar to the use to which the taxpayer or a person related to the taxpayer put the former property;

(b) where the former property was used by the taxpayer or a person related to the taxpayer for the purpose of gaining or producing income from a business, the particular depreciable property was acquired for the purpose of gaining or producing income from that or a similar business or for use by a person related to the taxpayer for such a purpose;

(c) where the former property was a taxable Canadian property of the taxpayer, the particular depreciable property is a taxable Canadian property of the taxpayer; and

(d) where the former property was a taxable Canadian property (other than treaty-protected property) of the taxpayer, the particular depreciable property is a taxable Canadian property (other than treaty-protected property) of the taxpayer.
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(16) Notwithstanding paragraphs 18(1)(a), 18(1)(b) and 18(1)(h), where at the end of a taxation year,

(a) the total of all amounts used to determine A to D in the definition “undepreciated capital cost” in subsection 13(21) in respect of a taxpayer’s depreciable property of a particular class exceeds the total of all amounts used to determine E to J in that definition in respect of that property, and

(b) the taxpayer no longer owns any property of that class,

in computing the taxpayer’s income for the year

(c) there shall be deducted the amount of the excess determined under paragraph 20(16)(a), and

(d) no amount shall be deducted for the year under paragraph 20(1)(a) in respect of property of that class.
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68. Where an amount received or receivable from a person can reasonably be regarded as being in part the consideration for the disposition of a particular property of a taxpayer or as being in part consideration for the provision of particular services by a taxpayer,

(a) the part of the amount that can reasonably be regarded as being the consideration for the disposition shall be deemed to be proceeds of disposition of the particular property irrespective of the form or legal effect of the contract or agreement, and the person to whom the property was disposed of shall be deemed to have acquired it for an amount equal to that part; and

(b) the part of the amount that can reasonably be regarded as being consideration for the provision of particular services shall be deemed to be an amount received or receivable by the taxpayer in respect of those services irrespective of the form or legal effect of the contract or agreement, and that part shall be deemed to be an amount paid or payable to the taxpayer by the person to whom the services were rendered in respect of those services.
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(21.1) Notwithstanding subsection 13(7) and the definition “proceeds of disposition” in section 54, where at any particular time in a taxation year a taxpayer disposes of a building of a prescribed class and the proceeds of disposition of the building determined without reference to this subsection and subsection 13(21.2) are less than the lesser of the cost amount and the capital cost to the taxpayer of the building immediately before the disposition, for the purposes of paragraph (a) of the description of F in the definition “undepreciated capital cost” in subsection 13(21) and subdivision c,

(a) where in the year the taxpayer or a person with whom the taxpayer does not deal at arm’s length disposes of land subjacent to, or immediately contiguous to and necessary for the use of, the building, the proceeds of disposition of the building are deemed to be the lesser of

(i) the amount, if any, by which

(A) the total of the fair market value of the building at the particular time and the fair market value of the land immediately before its disposition

exceeds

(B) the lesser of the fair market value of the land immediately before its disposition and the amount, if any, by which the cost amount to the vendor of the land (determined without reference to this subsection) exceeds the total of the capital gains (determined without reference to subparagraphs 40(1)(a)(ii) and (iii)) in respect of dispositions of the land within 3 years before the particular time by the taxpayer or by a person with whom the taxpayer was not dealing at arm’s length to the taxpayer or to another person with whom the taxpayer was not dealing at arm’s length, and

(ii) the greater of

(A) the fair market value of the building at the particular time, and

(B) the lesser of the cost amount and the capital cost to the taxpayer of the building immediately before its disposition,

and notwithstanding any other provision of this Act, the proceeds of disposition of the land are deemed to be the amount, if any, by which

(iii) the total of the proceeds of disposition of the building and of the land determined without reference to this subsection and subsection 13(21.2)

exceeds

(iv) the proceeds of disposition of the building as determined under this paragraph,

and the cost to the purchaser of the land shall be determined without reference to this subsection; and

(b) where paragraph 13(21.1)(a) does not apply with respect to the disposition and, at any time before the disposition, the taxpayer or a person with whom the taxpayer did not deal at arm’s length owned the land subjacent to, or immediately contiguous to and necessary for the use of, the building, the proceeds of disposition of the building are deemed to be an amount equal to the total of

(i) the proceeds of disposition of the building determined without reference to this subsection and subsection 13(21.2), and

(ii) 1/2 of the amount by which the greater of

(A) the cost amount to the taxpayer of the building, and

(B) the fair market value of the building

immediately before its disposition exceeds the proceeds of disposition referred to in subparagraph 13(21.1)(b)(i)


