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This course involves one simple exercise: determining which receipts go into, and which outlays come out of, the “taxable 

income” of a taxpayer, , for a taxation year. Income under the Act is a net concept, so the two driving ideas are  “inclusions”  
(ie money amounts which  must  add  to  income)  and  “deductions”  (ie money amounts which  may subtract from income). 

The course lives within Part I, Division B (“Computation  of  Income”), Part I, Division C (“Computation  of  Taxable  Income”) 
and Part XVII (“Interpretation”)  of  the  Act. 

HOW TO COMPUTE TAXABLE INCOME: INCOME TAX ACT S 2(2) 

𝐼 = 𝐼 + 𝛼
∈

− 𝛿
∈

 
2(1) The taxable income of a taxpayer for a taxation year is 
the  taxpayer’s  income  for  the  year  plus  the  additions  minus  the  
deductions permitted by Division C. 

𝐼 represents the income of the taxpayer determined in accordance with section 3, and Α and Δ represent the additions and 
deductions, respectively, permitted by Division C. This course considers only certain deductions in s 110, and no additions. 

HOW TO COMPUTE INCOME: INCOME TAX ACT S 3 
3 The  income  of  a  taxpayer  for  a  taxation  year  for  the  purposes  of  this  Part  is  the  taxpayer’s  income  for  the  year  
determined by the following rules: 

𝑎 = 𝑖𝑛𝑐𝑜𝑚𝑒(𝑠)
  ∈  

 

 
𝑆 = {  𝑜𝑓𝑓𝑖𝑐𝑒, 𝑒𝑚𝑝𝑙𝑜𝑦𝑚𝑒𝑛𝑡, 𝑏𝑢𝑠𝑖𝑛𝑒𝑠𝑠, 𝑝𝑟𝑜𝑝𝑒𝑟𝑡𝑦,… } 

 

(a) determine the total of all amounts each of which is the 
taxpayer’s  income  for  the  year  (other  than  a  taxable  capital  
gain from the disposition of property) from a source inside or 
outside Canada, including, without restricting the generality of 
the  foregoing,  the  taxpayer’s  income  for  the  year  from  each  
office, employment, business and property. 

 

𝐴 =    𝑇𝐶𝐺(𝑑)
∈( ∖ }

 

 
𝐵 = 𝑇𝑁𝐺(𝐿𝑃𝑃 ∩ 𝐷𝑜𝑃) 

 
𝑏 = max{(𝐴 + 𝐵) −max{𝐴𝐶𝐿 − 𝐴𝐵𝐼𝐿, 0}, 0} 

 
 

𝐴𝐵𝐼𝐿  is added back in paragraph (d) below. 

(b) determine the amount, if any, by which: 
(i) the total of 

(A) all  of  the  taxpayer’s  taxable  capital gains for the 
year from dispositions of property other than listed 
personal property, and 

(B) the  taxpayer’s  taxable  net gain for the year from 
dispositions of listed personal property, 

exceeds 
(ii) the  amount,  if  any,  by  which  the  taxpayer’s  allowable  

capital losses for the year from dispositions of property 
other  than  listed  personal  property  exceed  the  taxpayer’s  
allowable business investment losses for the year. 

𝑐 = max  {(𝑎 + 𝑏) − 𝐷𝑁𝐴𝑇, 0} 
 

where 𝐷𝑁𝐴𝑇 is deductions from Subdivision 
e not taken already under paragraph (a) 

(c) determine the amount, if any, by which the total determined 
under paragraph (a) plus the amount determined under 
paragraph (b) exceeds the total of deductions permitted by 
subdivision e in  computing  the  taxpayer’s  income  for  the  year  
(except to the extent that those deductions, if any, have been 
taken into account in determining the total referred to in 
paragraph (a)), and 

𝑑 = max  {𝑐 − 𝑙𝑜𝑠𝑠(𝑠) + 𝐴𝐵𝐼𝐿
∈

, 0} 

 

(d) determine the amount, if any, by which the amount determined 
under paragraph (c) exceeds the total of all amounts each of 
which  is  the  taxpayer’s  loss  for  the  year  from  an  office,  
employment,  business  or  property  or  the  taxpayer’s  allowable  
business investment loss for the year. 

𝐼 = 𝑑 
(e) where an amount is determined under paragraph (d) for the 

year  in  respect  of  the  taxpayer,  the  taxpayer’s  income  for  the  
year is the amount so determined . . . 
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Source: Office/Employment 

 

 

CHARACTERIZATION 
Characterization means characterization of the source as being office/employment on the one hand, or business/property on 
the other hand. Why is this important? Because many more deductions are available to offset income from business/property, 
taxpayers have an incentive to characterize their income as coming from business/property whereas the dear old Minister 
would much rather it be from office/employment. 

There are two characterization issues. 

1. If  is an individual, you may need to ask: Is  an employee, or an independent contractor? 
2. If  is a corporation, you may need to ask: Is  carrying on a personal services business? 

Part I— 
Income Tax 

Division B— 
Computation of 

Income 

Subdivision a— 
Income or Loss from an 
Office or Employment 

ss 5, 6, 7, 8 

Subdivision b— 
Income or Loss from 

a Business or 
Property 

s 18(1)(p) 

Subdivision d— 
Other Sources of 

Income 
s 56(1)(a)(ii) 

Subdivision e— 
Deductions in 

Computing Income 
ss 60(o.1), 62 

Subdivision f— 
Rules Relating to the 

Computation of Income 
ss 80(1), 80.4 

Subdivision g— 
Amounts Not Included in 

Computing Income 
s 81(3.1) 

Division C— 
Computation of 
Taxable Income 

ss 110(1)(j), 110(1)(d), 
110(1)(d.01), 

110(1)(d.1), 110(2.1) 

Division E— 
Computation of Tax 

Subdivision b— 
Rules Applicable to 

Corporations 
s 125(7) 
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Employee, or independent contractor? 

Test 

The test for whether a worker is an employee or an independent contractor is set out in Wiebe Door v MNR (FCA). The test 
considers the total relationship between the parties and asks whether the person who was engaged to perform the services 
performed them as a worker on his own account? 

Just identify the issue and make an argument on the factors. 

Factors 

The following factors are relevant in ascertaining the total relationship between the parties. 

Wiebe Door v MNR DD 
Royal Winnipeg Ballet v MNR 

+ Wolf v MNR 
 Control  Principal workplace  Common intention of parties1 
 Ownership of tools  Exclusivity of employment2  
 Chance of profit  Business already established?3  
 Risk of loss  Hiring own helpers  
 Integration test4  Mode of remuneration5  

Miscellaneous Notes 

Integration test 
The integration test must be applied from the perspective of the worker, not the person obtaining the services. 

Wiebe Door v MNR (FCA) 
Tax Court judge considered (1) control; (2) ownership of tools; (3) chance of profit/loss; and (4) the integration test. The 
control test was inconclusive. Tools and profit/loss both suggested an independent contractor relationship (workers 
owned own trucks, but employer supplied roof racks; workers could make more money by working efficiently, and were 
also responsible for warrantying their own work).  However,  tax  court  judge  held  that  the  employer’s  business  could  not  
exist without the workers and therefore the integration test dictated that the workers were employees. 

Held: Tax Court judge erred. Applying integration  test  from  employer’s  perspective merely begs the question. Case 
remanded to Tax Court  with  instructions  to  apply  integration  test  from  the  worker’s  point  of  view. 

Common intention of the parties 
In Wiebe Door, the FCA held that the purported intention of the parties is not determinative and that the court must carefully 
examine the facts in order to come to its own conclusion. This is consistent with the Anglo-Canadian approach of considering 
legal substance over form, and has been endorsed by the SCC. 

In two subsequent cases, Wolf v MNR and Royal Winnipeg Ballet v MNR, the FCA—while conceding that the expressed 
intention of the parties may be overridden by objective factors—held that the task the court is performing is the interpretation 
of a contract and that, as the primary question in contractual interpretation is the intention of the parties, their expressed 
intention  should  be  given  considerable  weight.  There  haven’t  been  any  SCC  cases  on  this  issue. 

                                                             
1 See Miscellaneous Notes. 
2 This  is  really  the  integration  test,  properly  applied  from  the  employee’s  perspective.  Cf Dynamic Industries, in the context of personal 
service businesses. 
3 Cf Dynamic Industries, in the context of personal service businesses. 
4 See Miscellaneous Notes. 
5 Eg Working solely on commission suggests independent contractor. 
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Definitions and terminology 
 The cases often use the term “contract  of service” to represent a master-servant, or employment, relationship, while 

the term “contract for services” denotes an independent contractor relationship. 
 The definitions of “office” and “employment” are found in ITA 248(1) but nothing turns on the distinction between 

the two terms for tax purposes. In any event, the definition of “employee” includes “officer”. 
 Only two things matter for tax purposes. 

o First, whether there’s  a  “contract of service” within the meaning of Wiebe Door. 
o Second, both “office” and “employment” are defined to be positions of “individuals”. The definition of 

“individual” makes clear that it does not include a corporation. Thus, by definition, a corporation cannot earn 
income from office/employment. Of necessity, corporate income must be from business/property. 

Personal services businesses (SAAR) 
For an individual, being an independent contractor is better than being an employee because of the liberal deductions regime 
for income from business/property. For even better tax treatment than is afforded by independent contractor status as an 
individual, the individual may want to interpose a corporation between himself and the employer. This is because: 

 Canadian-controlled private corporations may take advantage of a special low tax rate. 
 By definition, a corporation earning income from the personal services of the worker earns income from business and 

gets favourable deductions. 
 The corporation makes possible income-splitting, since it distributes its earnings among many people. The classic 

example is giving your wife shares in the company and paying her as much in dividends as it is tax-advantageous to do. 

In order to stem the outflow of tax revenues caused by a spate of incorporations for tax purposes, our wise Government 
enacted a SAAR which is manifested in ITA 125(7) and ITA 18(1)(p). 

Rule 

 A “personal  service  business” may generally only deduct the cost of wages and salaries paid, or other employment 
benefits provided, to the employees providing the services: ITA 18(1)(p). 

 A corporation is denied the low tax rate available to “Canadian-controlled private corporations” in respect of income 
from a “personal  service  business”: ITA 125(7). 

But NOTE that income splitting using the personal services corporation is not prohibited. 

Thus the issue that arises when  has interposed a corporation between himself and the ultimate employer is whether the 
corporation so interposed is carrying on a “personal  service  business”. That issue is the subject of the test below. 

Test 

The test for a “personal  services  business” carried on by a corporation is set out in ITA 125(7). A personal services business is a 
business in which: 

1. either: 
o an employee (“incorporated  employee”) who carries on a business on behalf of the corporation; or 
o any person related to the incorporated employee; 

is a “specified  shareholder” within the meaning of ITA 248(1), meaning he owns 10% of any class of shares in the 
corporation or a related corporation; and 

2. but for the existence of the corporation, the incorporated employee would reasonably be regarded as an officer or 
employee of the person or partnership to whom or to which the services were provided; and 
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3. the corporation does not employ throughout the year more than five full-time employees.6 

The Wiebe Door test is required to answer the hypothetical but for in the second part of the test. 

Miscellaneous Notes 

Litigation  around  the  SAAR  tends  to  focus  on  whether  the  incorporated  employee  would  be  “reasonably  regarded  as  an  officer  
or  employee”  but  for  the  corporation. This requires a hypothetical application of the Wiebe Door test, as follows. 

Dynamic Industries Ltd v Canada (FCA) 
Martindale is an ironworker and the only employee of Dynamic, a company he incorporated. From 1988 to 1995, Dynamic 
provided ironworking services to many different companies. In 1995, Dynamic began subcontracting for SIIL and, because 
SIIL was so successful in obtaining contracts from Fording Coal Ltd, SIIL was the only source of income for Dynamic from 
1995 to 1999. 

Held: Martindale cannot reasonably be regarded as an employee of SIIL from 1995–1999. Although he worked exclusively 
for SIIL during this period (“fully  integrated”), those years cannot be considered in isolation from the entire history of the 
business built up by Martindale, in which Dynamic provided services to numerous clients besides SIIL. 

However, contrast the Dynamic case with the following: 

533702 Ontario Ltd v MNR (TCC) 
Mrs Brouwer is the only employee of 533702, whose only business is to manage the showroom of Mrs Brouwer’s  
husband’s  plumbing  and  heating  company,  BPH  Ltd. 

Held: Mrs Brouwer ought reasonably to be regarded as an employee of BPH because the showroom service carried on by 
533702 had no commercial independence from the business of BPH. 

 In Dynamic, Martindale’s  wife  owned  all  the  shares  in  Dynamic  Industries  Ltd  due  to  some  silly  union  rule.  She  was  
thus a “specified  shareholder”, so that if the court had pronounced that Martindale ought reasonably to have been 
regarded as an employee of SIIL, the personal services business test would have been met. 

 I have omitted Engel v MNR because it is irrelevant in light of the SAAR. DD uses it only for illustrative purposes. We 
hypothetically applied the GAAR to the Engel facts in class. See notes for this. 

INCLUSIONS 
The general rule is  that  a  taxpayer’s  income  from  office  or  employment  is  the  “salary,  wages  and  other  remuneration,  including  
gratuities,  received  by  the  taxpayer  in  the  year”:  ITA 5(1).7 None  of  the  terms  “salary”,  “wages”,  “remuneration”,  or  
“gratuities”  are  defined  in  the  Act  and  the  courts have held that they take their meaning from ordinary usage. The common 
element among all of the words is that they suggest payment for services rendered. 

Deemed remuneration (SAAR) 

Rule 

Certain payments from employer to employee are deemed to be remuneration for services rendered by the employee and 
hence taxable: ITA 6(3). 

                                                             
6 This comes from ITA 125(7)(c). I have omitted ITA 125(7)(d) because DD says it is irrelevant for the purposes of this course. 
7 ITA 6(1)(c), which is utterly redundant, specifically requires  inclusion  of  “director’s  or  other  fees  received  by  the  taxpayer  in  the  year  in  
respect  of,  in  the  course  of,  or  by  virtue  of  an  office  or  employment”. 
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Test 

According to ITA 6(3), a payment8 made in either of the following two circumstances: 

(a) while the taxpayer was in the employment of the payer; or 
(b) relating to an obligation9 owed by the payer to the taxpayer arising out of an agreement made either immediately 

before, during, or immediately after, the period in which the taxpayer was in the employment of the payer 

is deemed to be remuneration for services rendered by the taxpayer to the payer unless the taxpayer can establish that the 
payments cannot reasonably be regarded as fitting any one of the following three descriptions: 

(c) consideration, or partial consideration, for agreeing to become an employee of the payer; 
(d) remuneration, or partial remuneration, for services rendered under the contract of employment; or 
(e) consideration, or partial consideration, for a covenant relating to what the employee must, or must not, do after the 

end of the contract of employment. 

In considering paragraphs (c–e), the courts are entitled to disregard the time that any agreement was made and the form or 
legal effect of such an agreement. Note also the reverse onus. 

Miscellaneous Notes 

 On a strict reading of ITA 6(3)(a–b), the provision does not apply if the payment is made by anyone other than the 
employee’s  current,  future,  or  past  employer.  This  seems  to  be  the  approach  taken  in  the  Curran v MNR case, 
although note that the court found an alternative justification for shafting  in that case. 

 Note that ITA 6(3)(c) is clearly intended as a SAAR against inducement payments. Inducement payments are covered in 
more detail below. 

 Paragraph 6(3)(e) is evidently aimed at non-compete payments among other things. But where a non-compete 
payment cannot be brought within the SAAR, the courts have refused to consider it as a capital gain or income from 
unenumerated source.10 

 ITA 6(3) is also relevant to the Seary and Yaholnitsky-Smith cases, which are considered in the context of gratuitous 
payments, below. 

Remuneration 
Any receipt by a taxpayer can conceptually be placed into one of the following three categories: 

1. income (ie remuneration); 
2. receipts of a capital nature; or 
3. gifts and windfalls 

Gifts, windfalls, and receipts of a capital nature are exempt from taxation. Income is not. Thus one of the main analytical tasks 
is deciding into which category a particular receipt belongs. In this course, we looked at four example categorizations of 
receipts: (A) gratuitous payments; (B) strike pay; (C) tort damages for personal injury or death; and (D) inducement payments. 

Gratuitous Payments 

A gratuitous payment is not necessarily a gift—the quintessential example of a taxable gratuity is the tip paid to restaurant 
waiters. 

                                                             
8 Technically,  the  Act  uses  the  term  “amount”  rather  than  “payment”. 
9 The full statement, from ITA 6(3)(b),  is  “on  account  of,  in  lieu  of  payment  or  in  satisfaction  of”. 
10 This is discussed below in the context of inclusions for income from business or property. See at p 59. 
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Test 
A gratuitous payment to an individual, despite being voluntary from the point of view of the person who made it, is taxable 
income if, from the standpoint of the individual receiving it, it represents a payment for services: Goldman v MNR. 

Miscellaneous Notes 
Goldman v MNR (SCC)11 
 served on a committee. Although service on the committee was to be unpaid, the members understood that the 
committee lawyer, Black, would be paid sufficient fees that he could distribute some of them to the committee members 
if he desired. Throughout his time on the committee,  intended to be paid for his service if he could.  convinced Black 
to charge $20,000 in counsel fees and to assign $14,000 of them to .  took the position that this money was not 
taxable, since it was a gift from Black. 

Held: Although Black paid the money voluntarily, it was given and received as payment for services and therefore is 
taxable income and not a gift. 

DD does not approve of the results in the following two cases. 

Seary v MNR (TRB) 
Upon being denied tenure,  threatened to sue the university, as any upstanding academic would do. This prompted the 
university to buy  off with monthly payments of $1,000–$1,300 from 1973–1975 plus a lump sum payment of $15,000 
when the university finally relented and granted tenure in 1975. 

Held: The $15K is a taxable gratuity, but the monthly payments are not taxable since  held no employment at the time. 

 DD thinks this is wrongly decided because the court ought to have applied ITA 6(3), presumably 
paragraph (e). 

 Would this not turn on the definition  of  “immediately  before”?  Is  two  years  ago  immediately before? 
 Second problem: the covenant in ITA 6(3)(e) relates to the period after the end of employment. 

Yaholnitsky-Smith v MNR (TCC) 
 was a teacher in a Regina group home who quit when she decided to study psychology at a school in Illinois. Although  
was under no obligation to return to work at the group home after finishing school, the charity which ran the home gave 
her money to help pay for her studies. 

Held: The payments are taxable under ITA 6(3)(e) because  failed to establish that the payments cannot reasonably be 
regarded as paid in consideration, or partial consideration, for her covenant to attend the school. 

 DD asks, how can there  be  a  covenant  if  there’s  no  benefit  to  the  employer? 

Strike Pay12 

By way of context, an employee can deduct union dues under ITA 8(1)(i)(iv). Moreover, income earned by the union itself is 
completely exempt from taxation under ITA 149(1)(k). Strike pay is money paid by the union to the employee in consideration 
for the employee doing the union the service of withholding his services from the employer. Is strike pay taxable? 

 In two newspaper-publishing cases, Ferris and O’Brien, the TRB and the Federal Court, Trial Division, respectively, 
came to different results. The key to note with these two cases is that the source of the strike payments was a business 
enterprise carried on by the union. 

                                                             
11 Cf Campbell v MNR at below p 59. 
12 Of  all  of  the  basic  categories  of  “remuneration”  we  looked  at,  my  gut  says  this  is  the  least  important.  None  of  the  old  exams have a strike 
pay  component  and  in  practice  it  seems  like  it  would  be  difficult  to  work  a  strike  into  DD’s  exam  template.  This  may be why the strike pay 
cases DD picked, unlike those in the other categories, offer no clear rules on how to proceed. 
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Ferris v MNR (TRB) 
The unions representing striking employees of a Victoria publishing company published a newspaper during the strike and 
distributed the profits from this enterprise to the union members as strike pay. 

Held: The strike pay is taxable. Placing the taxable income from a business venture within a union and then distributing it 
to union members cannot make it tax exempt. The form cannot change the substance. 

 
Canada  v  O’Brien  (FCTD) 
The unions representing striking employees of a Vancouver newspaper published their own newspaper during the strike 
and distributed the profits to their members as strike pay. 

Held: The strike pay is NOT taxable. 

 The case of Canada v Fries is  quite  different  than  the  above  two  because  it  didn’t  involve  a  union  operating  a  business,  
but the more vanilla situation in which union dues are allocated to various funds, including a strike fund. 

o TCC  held  that  the  strike  pay  was  income  because  it  wasn’t  capital  or  a  gift,  and  it  “smacked  of  income”. 
o FCA upheld the TCC, essentially on the basis that the union was an ITA 3 source. 
o SCC reversed without reasons, stating only that it was not satisfied that the strike payments in this case were 

“income  from  a  . . .  source”  within  the  meaning  of  ITA 3(a) and that the benefit of the doubt should go to .13 

Tort Damages for Personal Injury or Death 

There have been very few cases on the taxability of tort damages. Before Cirella, the courts had concluded that general 
damages (awarded for loss of future earning capacity) were not taxable because earnings capacity is of a capital nature. It was 
an open issue whether special damages  (awarded  for  “crystallized”  loss  of  income)  were  taxable. 

Cirella v Canada (FCTD) 
 is a welder. After a car accident,  is unable to do heavy welding work. As a consequence,  won a judgment for 
$34,400 of which $14,500 is special damages and the remainder general damages. The tax authority assessed income tax 
on the $14,500 special damages award. 

Held: It would be fallacious to tax special damages on the ground they are loss of income and not tax general damages 
because they are loss of a capital asset. Both are of the same nature and it is only the accident of the time the action is 
heard that will put a particular sum into one category or the other.  No part of the award is taxable. 

 DD went on an odd rant about how if such damages are of a capital nature they should be assessed capital gains tax.14 
o But of course under the Income Tax Act, this  would  require  at  a  minimum  a  “disposition”  and  a  “gain”. 
o Is  it  not  perverse  to  say  that  the  ill  luck  of  being  injured  is  a  “disposition”  of  capital? 
o Where’s  the  gain?  These  payments  have  been  characterized  as  compensating for the loss of a capital asset. 

The awards are of course highly speculative but even if they weren’t, the legal characterization they have been 
given is basically money payments replacing a capital asset of the same value. The definition precludes a gain. 

 On an exam, it is quite possible that DD will pair the infliction of the tort with a settlement agreement. 
o Cirella should still apply. You may also be able to draw some analogies to the “retiring allowance” cases. 
o See also the 2007 exam, where Angelica is hit by a truck and  gets  “an  ex gratia payment by the driver of the 

truck,  who  offered  her  $25,000  on  the  condition  that  she  sign  a  waiver  releasing  him  from  liability”.15 
 Note that the FCTD refused to apply the surrogatum principle to tort damages in Cirella, but a 4-3 majority of the 

Supreme Court of Canada applied surrogatum in Tsiaprailis. See section on wage loss replacement programs, p 27. 

                                                             
13 In Schwartz, Major J, writing for a three-judge minority (against La Forest J’s  four-judge  majority)  characterized  the  SCC’s  short  reasons in 
Fries as  following  “the  tradition  of  excluding  any  sources  not  specifically  recognized  by  the  Act”. 
14 See  also  DD’s  enthusiasm  for  Rip TCJ’s  suggestion  in  the  trial  decision  in  the  Schwartz case. 
15 On  this  issue,  there’s  a  possible  analogy  to  the  Tsiaprailis case, where Charon J  held  that  the  insurer’s  denial  of  liability  in  the  settlement  
agreement was inoperative for tax purposes. Thus it is arguable that a settlement in a tort case is sufficient evidence of the injury. 
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Inducement Payments 

An inducement payment is money paid by an employer for the purpose of convincing a person to accept a contract of 
employment. Obviously, the majority of such payments will be caught by ITA 6(3)(c)16 because the person making the 
inducement payment will be the actual employer. But what if the person making the payment is not the ultimate employer, 
but some related person? 

Curran v MNR (SCC) 
 initially worked as a geologist for Imperial Oil. Brown, who was a substantial shareholder, as well as president and 
general manager, of Federated Petroleum Ltd, offered  the  general  manager’s  position  at  Federated.   refused, citing his 
substantial prospects for advancement at Imperial and the pension benefits he would forfeit if he left Imperial. Brown 
then agreed personally to pay $250K to  in consideration for  resigning from Imperial Oil.  then separately entered 
into an agreement with Federated to serve as its general manager. 

 argued that ITA 6(3)(c)17 established the non-taxability of the $250K, first because the rule would be meaningless if the 
payments were income from a source under ITA 3; and second because the rule did not apply on its face since the 
employer was not the payer. 

Held: ITA 6(3)(c) does not apply and is irrelevant. The true substance of the agreement was the engagement of  to work 
for Brown or one of his companies, and the agreement between  and Federated. Although  gave up his Imperial salary, 
pension rights, and future prospects, the $250K was for personal service and is income under ITA 3.18 

Retiring allowances 
In a series of cases, the courts held that payments by an employer to an employee to compensate him for loss of employment 
(ie anything but payment of wages or salary due under the employment contract) were not taxable income from office or 
employment, either under ITA 6(3) or under ITA 5(1) generally, and that they were not income from a non-enumerated source 
under ITA 3(a). In response, Parliament opted to make such payments taxable, not as income from office or employment, but 
rather as income  from  an  “other  source” under Part I, Division B, Subdivision d.19 

The applicable sections of the Act are ITA 56(1)(a)(ii) and paragraph (b) of the definition of “retiring  allowance” given in 
ITA 248(1).20 

Rule 

A “retiring  allowance” received  during  the  taxation  year  must  be  included  in  a  taxpayer’s  income:  ITA 56(1)(a)(ii). 

Test 

The definition of “retiring  allowance” includes, in paragraph (b), an amount received in respect of a loss of an office or 
employment. The amount must be included regardless of whether it was received as, on account of, or in lieu of payment of, 
damages or under an order or judgment of a competent tribunal: ITA 248(1). 

Issues 

Retiring allowances raise two major issues: 

1. When  is  a  payment  “in respect of”  a  loss  of  employment? 
2. Was  there  even  a  “loss  of  employment”  at  all? 

                                                             
16 See the section on the deemed remuneration SAAR in ITA 6(3). 
17 It was actually section 24A of the Income Tax Act in effect at the time. 
18 In Schwartz, Major J (writing for a 3-judge minority against the 4-judge majority of La Forest J) stated that Kerwin CJ intended, by using 
the phrase  “personal service”  in  Curran, to characterize the payments as income from employment. 
19 Despite their not being income from office or employment, it is convenient to deal with “retiring  allowances” in this chapter because, for 
exam purposes, such payments will tend to crop up in the office and employment flavoured question. 
20 See also the heading on deduction of legal expenses on loss of employment, at p 31, which relates to ITA 8(1)(b) and 60(o.1). 
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When is a payment	  “in respect of”	  a	  loss	  of	  employment? 
Mendes-Roux v Canada (TCC) 
Right after  returned from maternity leave, her employer informed  her  that  if  she  didn’t  immediately  report  to  the  
Fredericton  office,  she  would  be  terminated  for  “Abandonment  of  Position”.   sued and subsequently negotiated a $25K 
settlement with her employer. Although the settlement  agreement  stated  only  that  the  money  was  “payment  of  special  
damages  incurred,  general  damages,  legal  costs  and  interest”,  convinced the court in her viva voce testimony that 50% 
of the amount was employment-related (loss of wages, and compensation for earned overtime, earned vacation, and 
earned sick leave), while the other 50% represented damages for mental distress and costs. 

Held: The 50% that is employment-related is a taxable retiring allowance. The remaining 50% is not. 

 DD discussed at  some  length  the  phrase  “in respect of”.  In  the  1983  case  of  The Queen v Savage (SCC)21, Dickson J held 
that  “in  respect  of”  should  be  given  the  widest  possible  interpretation. This suggests that “retiring  allowance” should 
encompass any payment connected with ’s  loss  of  employment. 

Was	  there	  even	  a	  “loss	  of	  employment”	  at	  all? 
Schwartz v Canada (SCC) 
, who was previously a partner at a law firm, made an agreement with Dynacare in May under which  would quit the 
partnership in November to come work for Dynacare at a salary of $250K plus stock options. In September, after  had 
already given his notice to the partnership, Dynacare informed  that his services would no longer be needed.  then 
went to work for a third firm at a salary of $175K.  negotiated a $360K settlement with Dynacare. 

The Minister argues that the settlement payment is taxable as (a) a “retiring  allowance”; and (b) as income from a non-
enumerated source, with the source in this case being the employment contract between  and Dynacare. 

Held: Since (a)  had not yet come under an obligation to provide personal services to Dynacare,  was not in the service 

of Dynacare. As  was not employed by Dynacare, there was no loss of employment and consequently the payment was 
not a “retiring  allowance”. Despite this finding, (b) the fact that Parliament enacted a specific provision on the taxability 
of retiring allowances indicates that it did not intend this type of payment to be taxable under the general provision of 
ITA 3(a)22. Therefore, it is not taxable at all. 

 DD agrees with (a) but absolutely  hates  the  Court’s  use  of  argument  (b), mainly because he dies a little inside every 
time a taxpayer escapes the vague clutches  of  the  “unspecified”  sources  in  ITA 3(a). 

 DD  also  dismissed  the  Court’s  reasoning  on everything beyond the narrow employment contract issue (see below) as 
obiter because La Forest J wrote that that issue is dispositive. If you do rely on this aspect of Schwartz on an exam, 
therefore, make sure to: 

o Put  in  a  “the  Minister  may  argue  that  La Forest J’s  remarks  on  this  subject  were  obiter and that therefore the 
question of whether a pre-employment termination payment is income from a non-enumerated source is 
unresolved.  The  source  could  be,  for  example,  intended  employment.” 

o Then clearly state that, however, the  SCC’s  position  is  that  its  obiter is binding on lower courts, as indeed it is. 

Miscellaneous Notes 

 
Schwartz v Canada (SCC) 
’s  employer  settled  with   for a lump sum payment of $360,000 after informing  that his services would not be needed. 
In arriving at the $360K figure, the parties considered losses on stock options, salary, embarrassment, anxiety and 

inconvenience resulting from the breach of the employment contract, but they did not allocate specific amounts under 

                                                             
21 See the section on taxable benefits. 
22 For those amused by inconsistency, this is precisely the logic the 1959 Court refused to consider when advanced by the taxpayer in 
Curran v MNR. 
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specific heads. In considering the evidence, the Tax Court judge found as a fact that the $360K  was  “in  small  part,  if  any,  
for loss of income for future services and to a larger part . . . for embarrassment, anxiety and inconvenience”. 

In the SCC, the Minister argued that the payment was income from a non-enumerated source, that source being the 
employment contract.23 

Held:  There  is  no  reason  to  disturb  the  Tax  Court  judge’s  finding  of  fact.  This  result  is  sufficient  to  dispose  of  the  appeal  in  
favour of  (ie, the entire lump sum is tax-exempt). This is because in order to determine what is taxable according to the 
Minister’s  argument,  it  is  necessary  to  determine  what  proportion  of  the  $360K  is  money   was entitled to receive under 

the employment contract.24 Since  the  evidence  doesn’t  establish  this  proportion,  none  of  the  payment  is  taxable. 

o In  DD’s  view,  this  part  of  the  case  turned  on  the  Minister’s  argument  about  the  employment  contract  being  the  
source. DD believes that the judgment does not foreclose on payment being income from some other source. 

o The Schwartz case is also considered below  with  regard  to  the  “loss”  issue. 
 DD also loves the capital gains argument proposed by Rip TCJ at trial (text p 1126, note 5) and thinks the courts would 

accept it if the Minister made the argument. 
 Recap of what Schwartz stands for: 

o A payment for terminating an employment contract before employment begins is not ITA 3(a) non-
enumerated source income because Parliament intended such payments to fall under the ITA 56(1)(a)(ii) 
analysis. 

o A payment for terminating an employment contract before employment begins is neither a “retiring  
allowance” nor income from employment. 

o Where part of a lump sum that relates to loss  of  employment  is  for  “embarrassment, anxiety and 

inconvenience”  and  the  allocation  betwixt  this  head  and  amounts  due  under  the  employment  contract cannot 
be determined, the lump sum is not taxable as income whose source is the employment contract. . . 

 . . . and may not be taxable as a “retiring  allowance” either. . . 
 The 2010 exam featured the “embarrassment, anxiety and inconvenience”  phrase: 

In January 2008, Angelica contacted Awefuls to tell the firm that she was ready to return to work. Based 
on a report from Toronto Life, however, a majority of the partners at the firm concluded that she was a 
“shirker”  who  should  not  be  welcomed  back.  Outraged, Angelica threatened to sue for breach of contract 
and defamation, but agreed to drop the suit when it offered to pay her salary for six months as well as an 
additional  $10,000  for  “embarrassment  and  inconvenience”. . . 

Benefits, allowances, reimbursement 
A  taxpayer’s  income  from  employment  includes certain benefits (both in cash and in kind) which, although they might be 
difficult to characterize as remuneration for personal services, are still sufficiently connected with his employment to be 
taxable. The following is a useful taxonomy of the various concepts involved: 

                                                             
23 The argument is not that the payment is income from employment. 
24 The implication is that  was  not  entitled  to  receive  anything  for  “embarrassment,  anxiety  and  inconvenience”  under  the  employment  
contract. 
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Taxable 

 

Not Taxable 

 

The above diagrams are attempts only at establishing a schema. An  allowance  could  easily  be  characterized  as  a  “benefit  of  any  
kind  whatever”  under  ITA 6(1)(a), but where the benefit is an allowance, your analysis must go to the more specific paragraph, 
ITA 6(1)(b). Reimbursement and allowance are mutually exclusive terms25, but there is no specific provision for 
reimbursements. Whether a reimbursement is taxable thus depends on whether it is caught by the general benefit analysis 
under ITA 6(1)(a). 

Benefits Generally 

Both cash and non-cash benefits  received  from  employment  are  part  of  the  employee’s  taxable  income. The purpose of this 
rule is fairly self-explanatory.  Here’s  one  man’s  endeavour  to  state  it: 

The purpose . . . is . . . to equalize the tax payable by employees who receive their compensation in cash 
with the amount payable by those who receive compensation in cash and in kind. In the absence of this 
rule, the tax system would provide an incentive to barter for non-cash benefits.26 

Rule 
The value of board, lodging, and any other benefit of any kind whatever received by the taxpayer in respect of employment 
must  be  included  in  the  taxpayer’s  income from office or employment: ITA 6(1)(a).27 

                                                             
25 This is discussed further in the section on allowances. 
26 Vern Krishna, The Fundamentals of Canadian Income Tax, 4th ed (Toronto: Carswell, 1993) at p 161 as cited in Lowe v Canada. 
27 Subparagraphs (i–v) contain a list of exceptions which appears not to be relevant for the purposes of this course. 
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Test 
Some particular thing will be taxable under ITA 6(1)(a) if three conditions are met: 

1. it is possible to characterize the thing as a benefit; 
2. there  is  a  relationship  between  the  benefit  and  the  taxpayer’s  employment; and 
3. the benefit can be valued in money terms.28 

Issues 

CHARACTERIZATION: IS THERE A BENEFIT? 
The test for whether a taxpayer received a taxable benefit within the meaning of ITA 6(1)(a) is given in Lowe v Canada: 

 The taxpayer received something of value in the economic sense (aka a  “material  advantage”). 
 The primary purpose of the thing is not to  benefit  the  employer  and  the  taxpayer’s  personal  advantage  or  enjoyment  

of the thing was more than incidental. 

Lowe v Canada (FCA) 
 is an account executive for an insurance company. His job is to encourage independent insurance brokers to sell the 
company’s  policies.  The company runs an incentive program for the brokers (not company employees!), under which the 
most salestastic brokers win trips for two to New Orleans. The company paid to send  and his wife on such a trip. They 
did not believe they could refuse to go. 

Although  and his wife stayed in a fancy-pants hotel and went on various tours and cruises, they always accompanied 
the brokers,  for  the  express  purpose  of  promoting  the  company’s  insurance  policies.  ’s  wife  was  expected  to  build  
rapport with the brokers. Throughout the trip, they had less than an hour to themselves (!). Neither  or his wife were 
free to do as they wished but  were  down  in  N’awlins  to  serve  ’s  employer. 

Held: Neither the cost of ’s  trip,  nor  the  cost  of  his  wife’s  trip,  is  a  benefit  taxable  to  . The primary purpose of their 
presence was to serve  the  employer’s  business.  Their  personal  enjoyment  was  merely incidental. 

 We  briefly  looked  at  a  number  of  cases  on  both  the  “material  advantage”  and  the  “primary  purpose”  sub-issues. 
o Material advantage: 

YES (taxable) NO (not taxable) 
 Gernhart v Canada (FCA)—A 

tax equalization payment paid to 
an American employee 
temporarily posted to Canada (to 
compensate for higher Canadian 
taxes) is a taxable benefit. 

 Pellizzari v MNR (TCC)—Legal 
fees paid by ’s  employer  to  
defend  against criminal charges 
faced by  personally constitute a 
material benefit taxable to , even 
if the charges are eventually 
dropped.29 

 Huffman v MNR (FCTD,  aff’d  FCA)—$500 reimbursement to help 
plainclothes officer buy oversized clothing to accommodate police 
equipment (billy club, walkie-talkie, side-arm, &c) and replace it when it 
becomes worn and stained from field work is not a benefit, but simply 
restores  to the economic position he was in before his employer 
ordered him to incur the expenses. 

 Guay v Canada (FCA)— is a foreign service officer who is compelled, 
when posted abroad, to send his child to a private school in a particular 
French-language  private  school  network.  It  is  impossible  to  enroll  one’s  
child in a network school unless the child attends a network school while 
in Canada. Reimbursement of private school tuition by ’s  employer  while  
 is in Canada is therefore not a material benefit, because ’s  
employment compels him to enrol his child there.  

o Primary purpose is  to  benefit  employer,  or  taxpayer’s  enjoyment  no  more  than  incidental: 
NO (taxable) YES (not taxable) 

 Cutmore v MNR (TCC)—’s  employer  paid  for  senior  employees  like  
 to have their income tax returns prepared by professional 
accountants. Although this is a bona fide decision motivated by the 

 Rachalfowski v The Queen (TCC)—
’s  employer  provided  him  with  a  golf  
club membership, although  is not a 

                                                             
28 Don’t  lose  sight  of  the fact that ITA 6(1)(a) is worded to catch cash, as well as non-cash, benefits! 
29 Cf Clemiss v MNR (FCTD). 
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company’s  desire  to  protect  its  reputation,  the  accounting  services  are  
a taxable benefit. 

 Deitch v MNR (TCC)— is a legal aid lawyer for the Law Society, 
which paid professional liability insurance on ’s  behalf.  Even  though  
this is a mandatory policy of the employer, it is a taxable benefit to . 

 McGoldrick v Canada (FCA)— works  for  a  casino,  which  doesn’t  
permit its employees to bring food on the premises, but gives them 
one free meal per shift. Notwithstanding that  doesn’t  like  the  free  
meals and that it is impractical to eat elsewhere, the free meals are a 
benefit taxable to . Although they are primarily for the benefit of the 
employer, ’s  “enjoyment”  of  them  is  more  than  incidental. 

golfer, did not want the membership, 
and accepted it only to avoid looking 
like  a  “rebel”.  While   did use the club 
occasionally to entertain clients and 
this enhanced the  employer’s image 
and prestige, the membership was not 
an advantage to  and was primarily 
for the benefit of the employer. 

 The CRA maintains a list of administrative exceptions, in Interpretation Bulletin IT-470R, of practices which it says it will 
not treat as a taxable benefit.30 The list says the Minister will not assess the following: 

o transportation provided by the employer from pick-up points to the location of employment where, for 
security or other reasons, public and private vehicles are either not welcome, or not practical; 

o airline passes available to airline employees (unless the employee both travels on a space-confirmed basis and 
pays less than 50% of the economy fare for that trip, in which case the CRA will assess the benefit to be 50% of 
the economy fare less any amount the employee paid for the trip).31 

 Whether  actions  of  a  parent’s  employer  which  tend  to  reduce  the  price  of  a  daughter  or  son’s  tuition  are taxable to the 
parent depends on the facts of the case. 

Detchon v Canada (TCC) 
 is a teacher at a private high school (grades 7–12).  The  school  policy  is  that  teachers  are  “obligated”  to  send  their  
children to school. Although there was no stated policy of dismissing a teacher for failing to do so, the school would at 
least reprimand them if they did not comply.  Teachers’  children  attend  the  school  for  free. 

Held: Free tuition for his children is a benefit taxable to .32 

 
DiMaria v Canada (FCA) 
’s  employer  is  Dow  Chemical  Canada  Inc,  which  paid  $3,000  directly  to  ’s  21  year  old  son  Andrew  to  attend  the  
University of Waterloo and to recognize his academic achievement. 

Held: The money paid to Andrew provided no material advantage to  because  was under no obligation to send 
Andrew to post-secondary school and, moreover, our tax system taxes individual legal entities, not families. 

DOES THE BENEFIT RELATE TO THE TAXPAYER’S EMPLOYMENT? 
The next issue is whether the  benefit  was  received  by  the  taxpayer  “in respect of, in the course of, or by virtue of an office or 
employment”  within  the  meaning  of  ITA 6(1)(a). The test, affirmed by Dickson J in the leading case of The Queen v Savage 
(SCC), is whether the benefit was conferred on the taxpayer as an employee or simply as a person. It will be rare that a benefit 
is conferred on an employee in his personal capacity, since Dickson J further held in Savage that the phrase in respect of has a 
very broad scope, and is “probably  the  widest  possible  expression  intended  to  convey  some  connection  between  two  related  
subject  matters.” 

The Queen v Savage (SCC)33 
’s  employer,  a  life  insurance  company,  offers  $100  per  course  to  employees  who  complete  courses  which  improve  their 
knowledge in the life insurance field. The employer made the payments under a corporate policy designed to encourage 

                                                             
30 But  given  the  CRA’s  propensity  to  assess  taxpayers  contrary  to  its  own  administrative  position,  and  the  courts’  attitude  that this is quite 
alright  because  the  courts,  not  the  CRA,  decide  the  law,  this  list  has  to  be  seen  with  suspicion.  At  most  it  is  “persuasive”  in  the courts. 
31 DD: The non-assessment of standby-type flights is suggestive of marginal cost valuation. See the section on valuation. 
32 And, on the authority of Spence, which overrules the valuation aspect of Detchon, the tuition must be valued at fair market value. 
33 Savage also features prominently in the analytical set-up for prizes. See below at p 63. 



 

– 19 – 

the self-upgrading of staff members to make them more valuable employees.  completed three courses with the 
intention of improving her knowledge and efficiency and bettering her chances of promotion. She thus received $300. 

Held:  received the payments in respect of her employment.34 

 Where  contends  the  benefit  was  a  gift  unrelated  to  employment,  “fairly  cogent  evidence”  is  required  to  that effect: 
Mindszenthy v Canada (TCC). 

o Note  that  the  CRA’s  current  administrative  position  is  that  in-kind gifts from an employer worth less than 
$500/year will not be assessed for income tax purposes.35 

Mindszenthy v Canada (TCC) 
 works for Belloff Group Inc, whose president and principal is Barry Belloff. At some point,  did a presentation on behalf 
of the company during which he used an imitation gold Rolex watch as a prop. When Belloff found out about this, he 
bought a real gold Rolex for , which Belloff presented when  was  visiting  at  Belloff’s  home.  The  company,  not  Belloff  
personally, incurred and deducted the cost of the watch. When the Minister assessed it as a benefit taxable to ,  
argued that it was a gift to him in his capacity as personal friend of Belloff. 

Held:  received the watch in respect of his employment. The purchase, and deduction, of the watch by employer-
company (also the connection to the presentation) are indicia of a connection to employment which  brought 
insufficient evidence to rebut. 

 The fact that the benefit was conferred by a third party, rather than ’s  employer,  does  not  necessarily  mean  that  it  
wasn’t  received  “in  respect  of  employment”:  Waffle, Giffen. 

Waffle v MNR (Ex Ct)36 
 works for Thorncrest,  which  is  a  Ford  dealership.  Because  Thorncrest  met  a  quota  under  Ford’s  sales  promotion  
campaign, Ford (not Thorncrest!) bought  a Carribean holiday for two. 

Held: The holiday is a benefit received by  in respect of his employment. 

 
Giffen v Canada (TCC) 
’s  job  requires  him  to  fly  a  lot.  From  all  this  air  travel,   racked up a ton of frequent flyer points (which, nota bene, were 
awarded by the airline, not ’s  employer).  exchanged the points for airline tickets worth $37K in the open market. 

Held: The flights are a benefit received by  in respect of his employment.37 

WHAT IS THE VALUE OF THE BENEFIT IN MONEY TERMS? 
The final issue is how the benefit should be valued38 in money for income tax purposes. The general rule is that the  “value”  of  
the benefit under ITA 6(1)(a) is its fair market value: Spence v Canada (FCA). 

                                                             
34 Dickson J went on to hold that, under ITA 56(1)(n) as it existed at the time, the payments to  were prizes eligible for the $500 exemption 
in  that  section.  The  Act  has  now  been  amended  and  any  prize  received  “in respect of,  in  the  course  of,  or  by  virtue  of  office  or  employment”  
is excluded from ITA 56(1)(n) and therefore taxable under ITA 6(1)(a). See the heading Prizes and awards at p 60 below. 
35 See note 30, &c. 
36 Contrast with the similar but distinguishable facts in Poirier v MNR, below, at p 62. 
37 The current administrative position of the CRA is apparently that it will not assess tax on frequent flyer points unless the taxpayer 
exchanges them for cash, or the employer uses  them  as  an  alternative  method  of  remuneration.  This  is  just  the  CRA’s  current  whim,  
though, and not the law. See note 30, &c. 
38 This issue only arises because ITA 6(1)(a) uses  the  bare  word  “value”—as  in  “the  value  of  board,  lodging  and  other  benefits  of  any  kind  
whatever”—whereas  the  Act  stipulates  the  more  specific  “fair  market  value”  in  other  places.  Other  possible  valuation  methods  include  
average cost (as in Detchon v Canada, overruled by Spence v Canada) and marginal cost. Taxpayers often argue for marginal cost in 
situations where the factor of production which is providing them the benefit is underutilized such that the marginal cost of one more unit 
of  “output”  is  zero,  or  almost  zero. 
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Spence v Canada (FCA) 
s  are  teachers  at  a  Montessori  School  who  received  a  50%  discount  on  their  children’s  tuition. 

Held: The value of the benefit is the full amount of the discount (ie the difference between FMV and amount paid). 

 In some cases, the courts may discount the value of the benefit. 

Wisla v Canada (TCC) 
After 15 years of service, ’s  employer  gave   him a gold ring which cost $562. The resale value of the ring was, however, 
substantially reduced because it was stamped with the corporate logo of the employer. 

Held: The value of the ring for tax purposes is its scrap value, which is $73. 

 
Jelles v Canada (TCC) 
1 and 2 are  employed  as  resident  caretakers  of  an  apartment  building.  They  are  required  to  stay  in  the  caretakers’  suite  
5 nights a week as part of their caretaking duties, returning to their nearby home on weekends and statutory holidays. 
During their time on duty, they are required to be on call 24 hours a day. 

Held: In the circumstances, the value of the benefit received is $250, not the FMV rent of $965. 

 In situations in which there is no market for the benefit in question, the authorities may  resort  to  more  “creative”  
valuation methods. 

Taylor v Canada (TCC) 
’s  employer  gave  him  exclusive  personal  use  of  a  yacht  owned  by  the  employer,  which   used during the summer. 

Held: The value of the benefit conferred is the prescribed rate of interest assessed on the cost of the yacht.39 

Allowances 

 
Paragraph 6(1)(a) is directed mainly towards benefits of a non-monetary nature, such as board or lodging, 
but can also include specific sums of money. Paragraph 6(1)(b), on the other hand, is designed mainly to 
capture  money  payments  that  meet  the  criteria  of  “allowances”.40 

Rule 
Any amount received by the taxpayer in the year as an allowance for personal or living expenses or as an allowance for any 

other purpose must  be  included  in  the  taxpayer’s  income from office or employment: ITA 6(1)(b). This rule is subject to certain 
exceptions listed in subparagraphs (i–xi). 

Test 
The  Act  contains  no  definition  of  “allowance”,  which  therefore  comes  from  the  common  law.  According  to  MacDonald v 

Canada (AG) (FCA), an allowance is: 

1. an arbitrary amount41; 
2. paid to the taxpayer for a specific purpose (for example, lodging); 

                                                             
39 Both the note in the casebook (at p 309) and the actual case report are lamentably unclear. What the court appears to have done is 
treated  as in receipt of an interest-free loan in the amount of the cost of the yacht, and then presumed interest on that loan at the rate 
prescribed in the regulations. This makes sense, since the employer basically loaned  the yacht. If my assessment is correct, then the court 
implicitly applied the rules from ITA 80.4(1). See the section on low-interest loans, below. 
40 Linden JA, MacDonald v Canada (AG) (see casebook pp 363–64). 
41 The  word  “arbitrary”  is  not  intended  to  mean  “random”.  The  allowance  is  arbitrary  because  it  is  not  normally  calculated  to  cover a 
specific expense, and may still  be  arbitrary  even  though  roughly  tailored  to  meet  the  employer’s  expectation  of  the  magnitude  of  the  
expense or the proportion of the expense the employer is prepared to bear: MacDonald v Canada (AG) (see casebook p 364). 
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3. for which the taxpayer has no obligation to account (ie the taxpayer may spend it entirely in his discretion, including 
outside of its intended purpose). 

MacDonald v Canada (AG) (FCA) 
After transferring him to Toronto from Regina, ’s  employer  began  paying  him  $700  each  month  as  a  housing  subsidy. 

Held: The subsidy is a taxable allowance according to the three-part test for allowances. 

Exceptions to Inclusion of Allowances 
The examinable exceptions are covered in the section on travel expenses at p 31 below. 

Home-Related Relocation Assistance 

Rule 
An amount paid or the value of assistance provided in respect of an  individual’s  employment  in respect of the cost of, financing 
of, use of, or right to use a residence must  be  included  in  the  taxpayer’s  income  from  office  or  employment:  ITA 6(23). 

On the other hand, reimbursement for moving expenses incurred when moving to a new job has been held not to be a taxable 
benefit: Pollesel v Canada (TCC).42 Indeed, a lump sum payment upon retirement to enable the retired employee to move back 
to his home town has been held not to be a taxable benefit because it conferred no economic advantage: MacInnes v Canada 
(TCC). 

Pollesel v Canada (TCC) 
When  accepted a new job which required him to move from Waterloo to Sudbury, his new employer reimbursed

43 him 
for moving expenses. 

Held: The moving expense reimbursement is not taxable, since  received no economic benefit. 

 
MacInnes v Canada (TCC) 
When  retired from the military, the military paid him a lump sum44 of $12,394 to cover the cost of moving from 
Trenton, ON to his birthplace of Sydney, NS. 

Held: The lump sum is not taxable because the military was simply moving  back to where he came from when he joined 
the military and  received no economic gain, advantage or benefit. 

Miscellaneous Notes 
 Although ITA 6(23) is broadly-enough worded that it captures assistance that is not relocation-related, one effect it has 

is to overrule two decisions, Splane v MNR and Canada v Hoefele, in which the Federal Court of Appeal had held that 
mortgage  interest  subsidies  paid  by  the  taxpayers’  employer  after  the  employer  required  the  taxpayers  to  relocate  
were not taxable benefits. 

o Would the Splane and Hoefele fall to be valued under ITA 6(9) and ITA 80.4(1)? Presumably this depends on 
whether the subsidies, which appear to have been paid to the taxpayer rather than the lender in those cases, 
qualify  as  “an  amount  of  interest  that  was  paid  or  payable”  by  the  employer under ITA 80.4(1)(b). 

 The effect of ITA 6(23) is to characterize certain assistance as a taxable benefit. 
o The section also uses the same language, in respect of, as ITA 6(1)(a) for determining whether the benefit 

relates  to  the  taxpayer’s  employment,  so  the same case law applies. 
o There is no guidance on valuation, but the principles from ITA 6(1)(a) should apply. 

                                                             
42 This makes sense given that if the employee paid relocation expenses himself, he is permitted to deduct them. 
43 Does the fact that this was a reimbursement, and not an allowance, make it easier to characterize as non-taxable? 
44 Unlike the reimbursement in Pollesel, this lump sum seems like it could be characterized as an allowance and therefore brought within 
ITA 6(1)(b). 
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 However, where a more specific rule provides guidance on valuation (eg ITA 6(20) for an “eligible  
housing  loss”, ITA 6(9) and ITA 80.4 for an interest-free and low-interest loan if that loan relates to a 
residence), the valuation must be as dictated by those specific provisions. 

Housing Loss Compensation 

Rule 
An amount paid to or on behalf of a taxpayer in respect of an “eligible  housing loss” and also in respect of the  taxpayer’s  
employment is deemed to be a taxable benefit whose value for tax purposes is one half of the quantity by which the payment 
exceeds $15,000: ITA 6(20). If the amount is in respect of a “housing  loss” which is not an “eligible  housing  loss”, it is deemed 
to be a taxable benefit whose value for tax purposes is the entire amount paid: ITA 6(19). 

Test 
According to ITA 6(22), an “eligible  housing  loss” is: 

1. a “housing  loss”, as defined in ITA 6(21), meaning for our purposes the cost of the house minus the proceeds of sale, 
as contemplated by paragraphs (a) and (c)45; 

2. in respect of a residence designated by the taxpayer, provided that only one such residence may be designated; and 
3. in respect of an “eligible  relocation”46, as defined in ITA 248(1), meaning a relocation: 

 done to enable the taxpayer to carry on business or be employed at a location in Canada: paragraph (a)(i); 
 where both new and old residences where the taxpayer ordinarily resided are in Canada: paragraph (b); and 
 where the new residence is at least 40km closer to the new work location than the old residence: paragraph 

(c). 

Miscellaneous Notes 
 The requirement that the taxpayer relocate in order to enable him to carry on business or be employed has been 

construed quite strictly against the taxpayer in at least one case. 

Thomas v Canada (2005, TCC  aff’d  FCA)47 
 moved from Ottawa to St John to work for J D Irving Ltd. He spent $850K to buy land and build a house. A year later,  
was fired. He moved back to Ottawa because there were no work opportunities for him in St John and all his ties and 
contacts  were  in  Ottawa.  As  part  of  the  termination  “package”,  J  D  Irving  Ltd  agreed  to  buy  the  house  from   for $850K, 
despite the fair market value having fallen to $760K, and this deal was not contemplated in the employment contract.  
did not start working again until about 1 year after he returned home to Ottawa. 

When the Minister assessed tax on the entire $90K ($850K – $760K),  argued that (1) the payment was not in respect of 
employment”;  or  (2) in the alternative, the money was paid in respect of an “eligible  housing  loss”. 

Held: (1) the payment was certainly a benefit in respect of employment; and (2) ’s  loss  does  not  qualify  as  an  “eligible  
housing  loss”  because  he did not sell his house to enable him to carry on business or be employed in Ottawa but because 
his employment was terminated.48 

o If  had been successful in his “eligible  housing  loss” argument in Thomas, the inclusion would have been: 

                                                             
45 The wording of ITA 6(21) is quite complex in order to capture various timing scenarios. DD says not to worry about them, and just think 
cost – proceeds. 
46 The “eligible  relocation” definition arises again in the context of moving expense deductions. See at p 38 below, generally, and p  41 
specifically. The cases on moving to enable the taxpayer to carry on business or be employed should be equally applicable here. 
47 In another interesting facet, but non-issue, in this case,  was paid his fully salary for 6 months after he was fired. DD says that this would 
likely be regular income from employment or, failing that, a “retiring  allowance”. 
48 Contrast this result with Abrahmsen v Canada (2005, TCC), in which the court effectively came to the opposite conclusion in interpreting 
the  words  “. . . occurs to enable the taxpayer to carry on business or be employed  at  a  location  in  Canada.”  See  at  p 42. 
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(($850𝐾 − $760𝐾) − $15𝐾)  

= ($75𝐾)  
= $37,500 

instead of the $90K that  was ultimately forced to include. 
o The strictness with which the court interpreted the text against  is the opposite of the old approach to tax 

cases. 
 DD:  “I  am  sympathetic  to  poor  Mr  Thomas”. 

 The housing loss inclusions were enacted in order to limit the effect of Ransom v MNR, in which the Exchequer Court 
ruled that money paid to  by his employer to partly compensate him for a housing loss incurred when the employer 
transferred him from Sarnia to Montreal was a non-taxable reimbursement. 

 ITA 6(20) is drafted in a long-winded fashion because the section contemplates eligible housing loss compensation 
being split across years. 

o The purpose of the wordiness is to ensure that the total inclusions over all years in which compensation is paid 

are equal to  (𝐶 − $15𝐾), where 𝐶 =   ∑ 𝐶  ∈   . 

o The trick is in any given taxation year, you have to do the calculation based on aggregate compensation paid in 
all years and then subtract out inclusions from previous years. For example, suppose  suffers an “eligible  
housing  loss” of $45,000 which the employer partly compensates as follows: 

 $30,000 paid in year 𝑦  
 $10,000 paid in year 𝑦  

then the inclusions under ITA 6(20) are as follows: 
 𝐼(𝑦 ) = ($30𝐾 − $15𝐾) = $7,500 

 𝐼(𝑦 ) = ($30𝐾 + $10𝐾 − $15𝐾) − $7,500 = $5,000 

and the total inclusions over both years are $12,500 just as one would expect. 

Debt Forgiveness 

Rule 
Whenever an obligation of the taxpayer is forgiven in respect of employment, the “forgiven  amount” must be included by the 
taxpayer as income from employment: ITA 6(15), with the nexus to employment supplied by ITA 6(1)(a). 

The “forgiven  amount” is defined by ITA 6(15.1), which brings in ITA 80(1) by reference, and for our purposes means the 
amount of outstanding principal the obligation to pay which was extinguished. 

Miscellaneous Notes 
McArdle v MNR (TCC) 
When  quit his job at Integrated Building Corporation Ltd (IBC), IBC forgave $14K in indebtedness which  owed to IBC. 
’s  letter  of  resignation  stated  that  he  left  the  company  on  good  terms  and  expressed  ’s  thanks  for  IBC’s  generosity  in  
forgiving the loan. When, however, the tax man assessed  for the benefit of the forgiven loan,  testified 
“unconvincingly”  that  he  quit  because  his  relationship  with  IBC  had  been  a  “disintegrating  situation”  and  that  IBC  did  not  
forgive the debt, but wrote it off as a bed debt knowing how difficult it would be to collect from . 

Held: Forgiving the loan was an integral part of the arrangement which ended ’s  employment  with  IBC  by  mutual  
agreement. There was a direct nexus between ’s  employment  and  the  forgiveness.  The  forgiven  amount  is  taxable. 

o Perhaps the result would have been different here if not for the smoking gun of the letter of resignation, 
on the one hand, and ’s  unconvincing  testimony  on  the  other? 

 Loan forgiveness gets very bad tax treatment. Consider a scenario in which you have suffered an “eligible  housing  
loss” and also owe your employer a certain amount of money. If the employer offers to forgive the debt in order to 
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compensate for the housing loss, refuse! Insist on repaying the whole amount and having the employer pay cash 
compensation separately for the housing loss. 

Low-Interest Loans (Generally) 

Rule 
A taxpayer must include as income from employment any amount in respect of a loan that is deemed by ITA 80.4(1) to be a 
benefit: ITA 6(9). 

In order to engage ITA 80.4(1), the taxpayer  must  have  received  the  loan  “because of or as a consequence of a previous, the 
current  or  an  intended  office  or  employment”.  The  broad  nexus  phrase  “in respect of employment”  does  not  appear  in  the  
provision. Instead, the necessary connection between the loan and the employment is indicated by ITA 80.4(1.1)49, which 
deems  a  loan  to  have  been  received  “because of or as a consequence of”  some  employment  if  it  is  reasonable to conclude 
that, but for the previous, actual, or intended employment, the loan would either (a) have had different terms; or (b) not have 
been received at all.50 

This general rule is modified by more specific provisions in the 

case of a “home  relocation  loan” (see below). 

Computation 
The amount of the deemed benefit under ITA 80.4(1) is given by the following formula based on paragraphs (a–d): 

max  {(𝑎 + 𝑏) − (𝑐 + 𝑑), 0} 

where: 

(a) the quantity 𝑎 is the amount of interest that would be payable on the loan if computed at the prescribed rate51; 
(b) the quantity 𝑏 is the actual amount of interest paid by the employer, or a related person;52 
(c) the quantity 𝑐 is the amount of interest actually paid to the lender; and 
(d) the quantity 𝑑  is whatever part of 𝑏 that the debtor (in our case, the employee) reimbursed to the person who paid it 

under paragraph (b). 

In the case of a lump sum interest subsidy paid by the employer, the deemed benefit is inversely related to the size of the loan 
principal. This treatment of employer interest rate subsidies incentivizes employees to take on increased indebtedness. 

EXAMPLE 
Part of the UBC employee compensation package is housing assistance, which can take the form of either a $45,000 loan 
forgivable at $9,000/annum over five years, or a mortgage interest subsidy paid directly to the bank at $10,000/annum for five 
years. Evidently, the taxable benefit of the loan forgiveness is at least $9,000/year: ITA 6(15). What is the taxable benefit of the 
mortgage interest subsidy? 

                                                             
49 This provision was inserted by Parliament to overrule Canada v Hoefele, in which the FCA ruled that a mortgage interest subsidy paid to 
employees  by  an  employer  which  required  them  to  move  to  a  more  expensive  housing  market  was  not  paid  “because of or as a 

consequence of”  their  employment.  See  also  the  heading  on  housing loss compensation at p 22. 
50 I have phrased the language to capture only the necessary nexus for an individual. ITA 80.4(1) also contemplates a benefit of this kind 
being received by a corporation carrying on a “personal  services  business”, but given the class structure I find it unlikely that this angle will 
arise on an exam. 
51 The current prescribed rate is 1%. Note that this rate is subject to ITA 80.4(4) & (6) if the loan is a “home  relocation  loan”. 
52 “The  total  of  all  amounts  each  of  which  is  an  amount  of  interest  that  was  paid  or  payable  in  respect  of  the  year  on  such  a  loan  or  debt”:  
ITA 80.4(1)(b). This language clearly captures an interest subsidy paid directly to the bank. Presumably it also covers amounts paid to the 
employee for the purpose of defraying interest expense (if not, then these would be caught by ITA 6(1)(b) or ITA 6(23), for example). 
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Suppose  borrows $500,000 from the bank at 2½% and the prescribed rate is 1%. Then: 

𝑎 = $500,000 × 1% = $5,000  
𝑏 = $10,000  
𝑐 = $500,000 × 2½% = $12,500  
𝑑 = 0  

And the deemed benefit is 

max{(𝑎 + 𝑏) − (𝑐 + 𝑑), 0} = max{$15,000 − $12,500, 0} = $2,500 

If  instead borrows $1M, it is easy to see that the deemed benefit disappears altogether. 

Miscellaneous Notes 
 Under ITA 80.4(3)(a), an employee of a bank (or lending institution generally) who  receives  the  bank’s  arm’s  length  

interest rate is not deemed to receive a benefit. 
 ITA 80.4(3)(b) states that the ITA 80.4 deemed benefit does not apply in respect of any part of a loan or debt that is 

included in computing the taxpayer’s  income.  This  means, at least, that the section does not deem any interest benefit 
in respect of debt forgiveness that is already caught under ITA 6(15). 

Home Relocation Loans (Special Case of Low-Interest Loans) 

Rules 
A taxpayer must include as income from employment any amount in respect of a loan that is deemed by ITA 80.4(1) to be a 
benefit: ITA 6(9). Where a loan is a home purchase loan or “home  relocation  loan”, the benevolent parliamentarian has 
enacted two perks for the lucky taxpayer: 

1. The taxpayer is partially insulated from upside changes in the prescribed rate of interest. In each five-year period, with 
the first such beginning on the date the loan is taken out, the rate of interest determined under ITA 80.4(1)(a) may not 
go above the prescribed rate of interest at the beginning of the five-year period: ITA 80.4(4) & (6). 

2. The taxpayer is eligible for a deduction under ITA 110(1)(j). The computation of this deduction is explained in the 
section on computation, below. 

Test 
As defined in ITA 248(1), a “home  relocation  loan” is a loan satisfying the following criteria: 

 the loan was received by an individual taxpayer,  or  the  taxpayer’s spouse or common law partner; 
 the taxpayer moved to a new residence in Canada from an old residence also in Canada; 
 before the move, the taxpayer ordinarily resided at the old residence and after the move, the taxpayer ordinarily 

resided at the new residence; and 
 the reason the taxpayer moved is that he began employment (“by reason thereof”53) at a new work location in Canada. 

And: 

                                                             
53 Unlike the definition of “eligible  housing  loss” (see above under the heading on housing loss compensation), the definition of “home  
relocation  loan” is inexplicably not based on the definition of “eligible  relocation”. The consequence of this difference is that when the 
wording of “eligible  relocation” was changed from the old requirement that  the  move  in  relation  to  the  employment  was  “by reason 

thereof”  to  the  new requirement that  the  move  only  has  to  “occur to enable”  the  taxpayer  to  carry  on  business  or  be  employed,  the 
definition of “home  relocation  loan” did not inherit this change. Taxpayers claiming “home  relocation  loan” protection are therefore stuck 
with  the  old  “by reason thereof”  jurisprudence,  which  effectively  requires  the  taxpayer  to  have  employment  at  the  new location before 
moving. 
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(a) the new residence is at least 40km closer to the new work location than the old residence; 
(b) the loan was used to acquire the new residence; 
(c) the  loan  has  the  nexus  to  the  taxpayer’s  employment  described  in  ITA 80.4(1) & (1.1)—viz, it was received because of 

or as a consequence of a previous, the current, or an intended employment, in the sense that it is reasonable to 
conclude that, but for the previous, current, or intended employment, the loan would either (a) have had different 
terms; or (b) not have been received at all; and 

(d) the taxpayer designated the loan to be a “home  relocation  loan”, provided a maximum of one loan may be so 
designated, either in respect of a particular move, or at any particular time. 

Computation 
The ITA 110(1)(j) deduction in respect of a “home  relocation  loan” is the lesser of the following amounts: 

(i) where ITA 80.4(1) deems a benefit in respect of at least one loan that is not a “home  relocation  loan”, the benefit that 
would have been deemed if ITA 80.4(1) was only applied to the “home  relocation  loan”; 

(ii) the amount of interest for the year that would be computed under ITA 80.4(1)(a) [and ITA 80.4(4) & (6)] if the “home  
relocation  loan” had a principal balance of $25,000 and, if the loan was issued more than five years ago, if it had been 
extinguished after five years54; and 

(iii) the total benefit deemed under ITA 80.4(1). 

In practise, most of the work is done by subparagraph (ii). For exam purposes, the computation in subparagraph (ii) will usually 
just entail multiplying the prescribed rate at the beginning of the initial five year period by $25,000. 

EXAMPLE 
Suppose ’s  employer requires  to move from Antigonish to Vancouver in order to do some kind of super-duper important 
work in the Vancouver office.  takes out a $5M loan at 5% from EvilBank to buy a swanky house in Shaughnessy and his 
employer agrees to kick in $300,000/year by way of mortgage interest subsidy. Suppose the prescribed rate is 1% in year 1, 
and rises to 2% in year 2. What are the tax implications of the loan and the interest subsidy? 

To begin with, the loan qualifies as a “home  relocation  loan” as long as  designates it as such. It is reasonable to conclude 
that  would not have received the loan at all but for his employment (and specifically, his employer-mandated relocation) 
thus meeting the criteria of paragraph (c) of the definition. The following table demonstrates the computation of the deemed 
benefit and deduction. 

 Deemed benefit under ITA 6(9) and ITA 80.4 Deduction under ITA 110(1)(j) 
Worksheet 𝑎 = $5𝑀 × 1% = $50,00055  

𝑏 = $300,000  
𝑐 = $5𝑀 × 5% = $250,000  
𝑑 = 0  

𝑖 = $100,000  
𝑖𝑖 = $25,000 × 1% = $250  
𝑖𝑖𝑖 = $100,000  

Formula max{(𝑎 + 𝑏) − (𝑐 + 𝑑), 0} min  {𝑖, 𝑖𝑖, 𝑖𝑖𝑖} 
Total $100,000 $250 

Miscellaneous Notes 
 A “home  relocation  loan” might not attract any deemed benefit under ITA 80.4(1), but the only purpose of this special 

category of loan is to offset the burden that would otherwise be imposed by ITA 80.4(1). 
o Obviously, the deduction under ITA 110(1)(j) will never exceed the deemed benefit under ITA 80.4(1). 
o The protection against upward moves in the prescribed rate of interest operates to reduce the chances of a 

deemed benefit and to reduce the amount of any benefit actually deemed. 
                                                             
54 This seems to suggest that the paragraph (ii) amount is $0 after five years, no? 
55 By operation of ITA 80.4(4), the rate used under ITA 80.4(1)(a) cannot go above the prescribed rate at the beginning of the five-year 
period. 
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 Although ITA 110(1)(j) technically provides a deduction, not a reduction of a taxable benefit, it makes sense to 
consider  it  under  the  rubric  of  taxable  benefits  because  it  can’t  really  be  severed  from  the  discussion  of  home  
relocation loans. 

Wage Loss Replacement Programs 

Paragraphs 6(1)(a)(i) and 6(1)(f) refer to a hodgepodge of mostly undefined phrases  (“sickness  or  accident  insurance  program”,  
“disability  insurance  plan”,  &c)  to  which  the  CRA  has  helpfully  assigned  the  umbrella  term  “wage  loss  replacement  program”  in  
its interpretation bulletins. I adopt the same terminology throughout. 

Rule 
Employer contributions to a wage loss replacement program are not a taxable benefit: ITA 6(1)(a)(i). In other words, no 
amount  paid  by  the  employer  toward  the  program’s  premiums will  be  included  in  the  taxpayer’s  income. 

Whether or not benefit payments received by the employee from a wage loss replacement program are taxable depends on 
whether the employer made any contribution at all to the plan premiums: 

1. if the employer contributed even 1¢ to the plan (ie an employer pay any plan), the benefits payments must be included 
in  the  taxpayer’s  income:  ITA 6(1)(f)56; 

2. otherwise, if the employer made no contribution to the plan (ie an employee pay all plan), the benefits are not taxable 
because they are payments in the nature of return of capital. 

Miscellaneous Notes 
 The actual statutory language in ITA 6(1)(f) taxes  amounts  received  by  the  taxpayer  that  were  “payable  to  the  taxpayer  

on a periodic basis in  respect  of  the  loss  of  all  or  any  part  of  the  taxpayer’s  income  from  an  office  or employment, 
pursuant to”  a  wage  replacement  plan. 

Tsiaprailis v The Queen (SCC) 
After being injured in a car accident,  received disability benefit payments under an employer pay all57 insurance policy 
issued by Manulife. When Manulife stopped payments on grounds that she was no longer permanently disabled,  sued. 

The parties ultimately settled. The settlement agreement included a denial of liability by Manulife and a lump sum 
payment of $105K, of which one part represents arrears and the other part represents future benefits.  argues that the 
amount representing arrears is not taxable under ITA 6(1)(f) because  it  was  not  made  “pursuant to”  the  insurance  policy,  
but  rather  “pursuant to”  the  settlement  agreement  which  settled  a  disputed  obligation. 

Held: Since the lump sum for arrears is intended to replace past disability payments that would have been taxable under 
ITA 6(1)(f), it is taxable by operation of the surrogatum principle. 

o As  to  Manulife’s  denial  of  liability58, Charron J, for the majority of the SCC held that  could not very well: 
 assert  Manulife’s  liability  under  the  insurance  policy  in  her  initial  action; 
 recover a payment to settle that action; and then 
 turn around and argue in tax court that the settlement payment does  not  flow  from  Manulife’s  

obligations under the policy. 
o Tsiaprailis was decided in 2005, while Cirella (tort damages, see p 12) was decided at the FCTD in 1978. 

 Given that the Cirella court refused to apply the surrogatum principle to tort damages, DD says that 
there is now an argument that Cirella has been overruled and tort damages should be taxable. 

 As DD has something of a bee in his bonnet about the alleged  “efficiency”  and  “fairness”  of  taxing  tort  
damages payments, this is worth trying on an exam if it comes up. 

                                                             
56 Less the amount of premiums contributed by the taxpayer personally. 
57 Just  to  emphasize:  it’s  not  material  that  the  employer  paid  all.  The  only  thing  that  matters  is  that  it  paid  any! 
58 See also above note 15 in the section on tort damages. 
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o The  taxability  of  the  portion  of  the  lump  sum  intended  to  extinguish  Manulife’s  future  obligations  was  not  
decided in Tsiaprailis. 

Employee stock options59 
Warrants, employee stock options, and, generally, rights issued to employees to buy shares in an employer-corporation60 make 
up a particular class of taxable benefit which has its own inclusion section under Subdivision a (income from office or 
employment) of the Act, ITA 7, plus special deduction treatment under ITA 110(1)(d), (d.01), and (d.1), which gives the benefit 
realized a sort of pseudo capital gains treatment.  

Like “home  relocation  loans”, employee stock options make up a discrete topic most conveniently treated as an indivisible 
whole. This section, therefore, covers both the inclusion and deduction aspects. 

Inclusions for Employee Stock Options 

The inclusion for employee stock options comprises four major issues: 

1. Coverage: do the rights or warrants issued fall under ITA 7, or ought they to be considered under ITA 6(1)(a)? 
2. Nexus: is there a sufficient connection between the options and ’s  employment  for  a  deemed  benefit  to  arise? 
3. Timing: at what point in time does the Act deem  to have received a benefit? 
4. Valuation: what is the money value of the benefit deemed to be realized by ? 

Coverage 
In its typically impenetrable jargon, the Act proclaims in ITA 7(3) that: 

7 . . . 
⋮ 
(3) If a particular qualifying person61 has agreed to sell or issue securities62 of the particular person, 

or  of  a  qualifying  person  with  which  it  does  not  deal  at  arm’s  length,  to  an  employee  of  the  
particular person or of a qualifying person with which it does not deal  at  arm’s  length, 

(a) except as provided by this section, the employee is deemed to have neither received nor 
enjoyed any benefit under or because of the agreement . . . 

⋮ 

The plain language meaning of ITA 7(3) is that where either an employer-corporation  or any other corporation  which does 
not deal with  at  arm’s  length,  issues  to  an  employee,  , of  the right to buy stock in either  or , that right falls to be 
taxed under ITA 7 or not at all. It does not matter which of  or  issues the right, or whether the right is to acquire stock in  
or stock in . However, subsection (3) must be read together with the nexus provision, ITA 7(5). 

Nexus 
There are two nexus issues to be aware of: 

1. Was there a sufficient nexus to employment at the time  received the rights? 
2. What happens if ’s  employment  ends  before  he  exercises  or  disposes  of  the  rights? 

With respect to the first issue, the nexus provision, ITA 7(5), states that ITA 7 does not apply if the employee did not receive 
the  rights  “in respect of, in the course of, or by virtue of, the employment.”  Because  the  entire section is inapplicable if there is 
                                                             
59 FWIW, stock options have never previously featured on a DD exam. They appear not to have been taught at all in 2012, however. 
60 Or  units  in  an  employer  mutual  fund  trust,  but  that’s  never  going  to  come  up  in  a  basic  introductory  course  like  this. 
61 The term “qualifying person” is defined in ITA 7(7), for the purposes of the entire section as well as the various applicable paragraphs 
under ITA 110, to mean a corporation or mutual fund trust. 
62 The term “security  ” [of a “qualifying  person”] is defined in ITA 7(7), for the purposes of the whole section plus ITA 110 &c, to mean 
shares of the capital stock of a corporation, or units of a mutual fund trust, as applicable. 
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an insufficient nexus, ITA 7(3)(a) would therefore not apply in this case. This would open the options up to taxation elsewhere 
in the Act and it is just conceivable that the wrong judge would hold the rights to be taxable under ITA 6(1)(a) in this case. 

A very minor statutory interpretation issue63 arises because ITA 7(1) refers  to  “the  employee’s  employment”,  but  does  not  
refer  to  an  officer’s  office,  and  ITA 7(5) refers  to  a  nexus  with  “the  employment”  without  any  of  the  words  employee,  officer,  
or office. The word “employment” is defined in ITA 248(1) to  mean  “the  position of an individual in the service of some other 
person”  and  thus  would  not  appear  to  include  directors,  who  hold  an  office  and  are  not  “in  the  service”  of  anyone.64 

Taylor v MNR (TCC) 
, a geologist, became a director of two mining companies and subsequently was granted stock options from both 
companies. He argued that the exercise of his options could not be taxed because the office of director does not come 
within the term “employment” as defined in the Act. 

Held: The option exercise is taxable under ITA 7. Taking into account the context and the intent of the Act, the word 
employment should not be restricted to the ITA 248(1) definition but should be given an inclusive interpretation. 

o Even if  had succeeded on the argument that the rights exercise was not taxable under ITA 7, the effect of 
ousting ITA 7(3)(a) might have opened the benefit up to taxation under ITA 6(1)(a) (see discussion above). 

o DD  seems  to  think  this  is  very  likely,  and  mentions  that  “several”  cases returned similar results. 

With respect to the second issue, ITA 7(4) states  that  if  the  taxpayer’s  employment  ends  before  exercise  or  disposal  of  the  
options (or disposal of the underlying securities where ITA 7(1.1) applies), the taxpayer is deemed to remain an employee for 
the purposes of ITA 7 until the applicable disposal or exercise event has taken place. 

Timing 
No benefit is deemed to be realized until the employee either exercises or disposes of rights. One of the following three timing 
rules will apply, depending on whether the rights are disposed of or exercised, and on whether a Canadian-controlled private 
corporation is involved: 

1. If the employee disposes of rights, ITA 7(1)(b) deems him to have received the benefit in the year in which he disposed 
of the rights. 

2. If the employee exercises rights and the conditions of ITA 7(1.1) are not met (see below), ITA 7(1)(a) deems him to 
have received the benefit in the year in which he exercised the rights. 

3. If the employee exercises rights and the following conditions are met: 
 the employer is a “Canadian-controlled  private  corporation”65 (CCPC); 
 the employer issues the rights;  
 the  rights  exercised  are  to  acquire  stock  in  the  employer  CCPC  or  another  CCPC  which  does  not  deal  at  arm’s  

length with the employer CCPC; and 
 the  employee  deals  at  arm’s  length with all of the CCPCs involved 

then ITA 7(1.1) deems him to have received the benefit in the year in which he disposes of the securities obtained as a 
result of exercising the rights. 

Note that the benefit deemed to be received under rules #2 and #3 relates to the acquisition of the underlying securities. Any 
benefit from the ultimate sale of the underlying falls to be considered under the rules for capital gains. The deferral in 

                                                             
63 Despite  the  fact  that  DD  got  very  excited  about  this  issue,  I  can’t  conceive  of  how the Taylor case could be inserted into an exam, except 
possibly by way of passing reference. 
64 Unlike the definition of “employee”, which ITA 248(1) says includes an officer. 
65 Defined in ITA 125(7). Definition not necessary for the purposes of this course—an exam will simply state a CCPC as a fact if necessary. 
See also the section on personal services businesses at p 8. 
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ITA 7(1.1) does not change this fact—it simply means that a taxable benefit under ITA 7 and a taxable capital gain may arise in 
the same year. 

Valuation 
The quantum of the benefit from employee stock options is computed according to the following rules: 

1. If the employee disposes of the rights then ITA 7(1)(b) deems the benefit to the price received by the employee on the 
sale of the rights less the price, if any, paid by the employee to acquire the rights. 

𝐵 = 𝑝 − 𝑝  
This makes sense, since where the rights are disposed the price of the underlying securitise should be irrelevant. 
 

2. If the employee exercises the rights then ITA 7(1)(a) deems the benefit to be the value of the securities acquired less 
the sum of the exercise price of the options and the price paid to acquire the options. The courts have typically 
interpreted  “value”  to  mean  “fair  market  value”,  particularly  when  the  underlying  securities  are  exchange-traded.66 

𝐵 = 𝐹𝑀𝑉 − (𝑝 + 𝑝 ) 

Deductions67 for Employee Stock Options 

Deemed benefits from employee stock options are given tax treatment similar to capital gains. The difference is that while 
with taxable capital gains the gain is halved at the inclusion stage, with employee stock options the same approximate effect is 
achieved by permitting the employee to deduct half of the deemed benefit. The following table summarizes. 

 ITA 110(1)(d) ITA 110(1)(d.01) + ITA 110(2.1) ITA 110(1)(d.1) 

Applies to 
Deemed benefits under ITA 7 except 
those to which ITA 7(1.1) applies 

Deemed benefits under ITA 7 where 
the employee donates the acquired 
securities to charity 

Deemed benefits to which ITA 7(1.1) 
applies  

Effect 
Employee may deduct ½ of the 
deemed benefit 

Employee may deduct the other ½ of 
the deemed benefit (ie effectively 
reducing the deemed benefit to zero) 

Employee may deduct ½ of the 
deemed benefit 

Criteria68 

 Underlying securities must be non-
convertible common shares. 

 Rights must not be in the money 
when issued (after considering 
acquisition price of the rights). 

 Employee  must  be  dealing  at  arm’s  
length with: 

o the grantor of the rights; 
o the employer; and 
o any entity whose 

securities the rights may 
be exercised to acquire. 

 Employee is entitled to a 
deduction under ITA 110(1)(d). 

 Employee donates the securities 
(or under ITA 110(2.1), the 
proceeds of selling them) to a 
qualifying charity: 

o in the same year in which 
he acquired them; and 

o no later than 30 days 
after acquiring them. 

 Underlying securities are shares of 
a  “Canadian-controlled private 
corporation”. 

 Employee does not dispose of or 
exchange the shares (not the 

rights!) for two years after 
acquiring them. 

 Employee has not deducted an 
amount in respect of 
ITA 110(1)(d). 

Miscellaneous Notes 

 In a number of cases, the courts have held that compensating an employee for the extinguishment of stock options (as 
often happens when the issuing corporation amalgamates with another company), does  not  count  as  a  “disposition”  of  
the rights within the meaning of ITA 7(1)(b) and in consequence such compensation is not taxable. These results were 
legislatively overturned with the addition of ITA 7(1.7), which specifically deems such a transaction to be a 
“disposition”  of  the  rights. 

                                                             
66 Note that where ITA 7(1.1) applies, if  acquires rights in 𝑦 , exercises them in 𝑦 , and disposes of the underlying in 𝑦 , then the benefit 
is going to be 𝐹𝑀𝑉𝑢𝑛𝑑𝑒𝑟𝑙𝑦𝑖𝑛𝑔(𝑦2) − (𝑝𝑎𝑐𝑞𝑢𝑖𝑟𝑒 + 𝑝𝑒𝑥𝑒𝑟𝑐𝑖𝑠𝑒). 
67 We treated these deductions in extremely cursory fashion in class. 
68 This is a rough attempt at specifying the criteria, which are in fact considerably more detailed. 
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DEDUCTIONS 
Unlike the generous deductibility available against income from business/property, there are very few deductions in the 
employment context. We looked at four broad classes of deduction: 

1. deductions for legal expenses on loss of employment; 
2. deductions for travel expenses; 
3. deductions for meal expenses; and 
4. deductions for moving expenses. 

Legal expenses on loss of employment 

Rule 

The taxpayer may deduct legal expenses paid to establish a right to salary or wages: ITA 8(1)(b). These expenses are deductible 
regardless of whether the taxpayer prevails in his claim: Werle v The Queen. 

The  courts  have  held  that  damages  payments,  or  other  compensation,  for  wrongful  dismissal  does  not  constitute  “salary  or  
wages”  (see,  eg, Werle v The Queen). However, such payments come within the meaning of “retiring allowance” (see 
paragraph (b) of the definition of “retiring  allowance” under ITA 248(1)). Under ITA 60(o.1), the taxpayer may deduct legal 
expenses incurred in the year, or the preceding 7 years, to establish a right to a “retiring  allowance”. 

Miscellaneous 

See the section on inclusion of  “retiring  allowances”  at  above  p 13. 

Travel expenses 
Travel-related expenses make up another topic that mashes together inclusion- and deduction-related concepts but which it 
makes the most sense to analyze holistically rather than splitting into pieces. The following three concepts are involved: 

1. exceptions from inclusions: exceptions from the general requirement, under ITA 6(1)(b), to include allowances: 
ITA 6(1)(b)(v), (vii), and (vii.1); 

2. true deductions: ITA 8(1)(h) and (h.1); and 
3. certain specific remedial exemptions: ITA 6(6) and ITA 81(3.1). 

DD really cares about the distinction between exceptions, exemptions, and deductions69 even  though  the  “policy”  behind  all  of  
the travel-related provisions is essentially the same. Keep these terms straight on an exam, and be rewarded by squishy feel-
good marks! 

Because of the correspondence between ITA 6(1)(b)(vii–vii.1) and ITA 8(1)(h–h.1), I have subdivided the topics as follows: 

A. Preliminary issue: did  travel at all, or was he sojourning? 
B. General rules: exceptions from inclusions of allowances and deductions of expenses 
C. Specific remedial exemptions 

Obviously, ordinary commuting expenses are on the employee-taxpayer.70 

Travelling or Sojourning? 

 Travel is not defined in the Act, but it features in all of the provisions we look at in this section.71 

                                                             
69 Although  if  there  really  is  a  difference  between  an  “exception”  and  an  “exemption”,  it  beats  the hell out of me. 
70 In the employment context. Not necessarily so in the business context. See below at p 77 and ff. 
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 Thus we turn to the common law. 

Blackman v MNR (TAB) 
s live in Halifax, where they are attached to the Halifax office of Furness, Withy & Company, their employer. Their duties 
of employment required s to transfer temporarily to FW’s  Montreal  office  for  3–4 months at a time. During these 
temporary transfer periods, FW paid s an allowance of $4/day, which s deducted as a travel allowance. 

Held: s were not travelling—they were sojourning. Travelling means to go back and forth within a short period of time. 
It is different from sojourning, which means to live temporarily in a place. The money paid to s is in the nature of 
personal  and  living  expenses  and  is  not  deductible  because  Parliament  hasn’t  remedied  this  result by passing ITA 6(6) yet. 

o The specific effect of the Blackman case has been legislatively overruled by ITA 6(6), but the case remains good 
law for the definition of travel and travelling. 

o DD: exactly where travel turns into sojourning isn’t  precisely  clear.  The  following  might  be  factors  to  consider: 
 length of stay; 
 kind  of  accommodation  (hotel  being  more  suggestive  of  “travel”  than  a  leased apartment), but note 

that Blackman contains no facts indicating the type of accommodation. 
o Consider Healy (p 37) under the specific deduction rule for meals. DD asks hypothetically whether  in that 

case was sojourning? 

General Rule: Exceptions from Inclusions of Allowances & Deductions of Expenses 

Exceptions from Inclusions of Allowances 
We looked at three travel-related allowances which a taxpayer may avoid including in his income from employment. These 
allowances are set out in ITA 6(1)(b), subparagraphs (v), (vii), and (vii.1). 

RULE 
Although an employee-taxpayer is generally required to include allowances for personal and living expenses under ITA 6(1)(b), 
he is not required to include certain reasonable allowances for travel-related expenses. The allowances which may be 
excepted from inclusion are: 

(v) reasonable allowances for travel expenses received in respect of a period in which the employee taxpayer was 
employed in connection with selling property or negotiating contracts for his employer: ITA 6(1)(b)(v); 

⋮ 
(vii) reasonable allowances for travel expenses in the performance of  the  employee  taxpayer’s  duties of employment: 

ITA 6(1)(b)(vii), except that this subparagraph does not apply to either of: 
 allowances for the use of a motor vehicle, which are covered in subparagraph (vii.1); or 
 allowances received in respect of a period when the employee was employed in selling property or negotiating 

contracts as described in subparagraph (v); 
and this paragraph also does not apply unless the employee travelled away from both of: 

(A) the  municipality  in  which  the  employer’s  establishment at which the employee ordinarily reported for work
72 

was located; and 
(B) the metropolitan area, if there is one, where that establishment was located; and 

(vii.1) reasonable allowances for using a motor vehicle for travelling in the performance of the  employee  taxpayer’s  duties 

of employment: ITA 6(1)(b)(vii.1), except that: 

                                                                                                                                                                                                                                              
71 Except ITA 6(6), which is a legislative response to the effect of the Blackman case. 
72 The official statutory language—“the  employer’s  establishment  at  which  the  employee  ordinarily  worked  or  to  which  the  employee  
ordinarily  reported”—is virtually identical to the statutory language in ITA 8(4)—“the  employer’s  establishment  to  which  the  taxpayer  
ordinarily  reported  for  work”.  Thus  the  Healy v Canada case (p 37) should be used to interpret ITA 6(1)(b)(vii). 
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 this subparagraph does not apply to allowances received in respect of a period when the employee was 
employed in selling property or negotiating contracts as described in subparagraph (v); and 

 if the allowance is not based solely on the distance travelled by the vehicle while the employee is using it in 
connection with office or employment, it is ipso facto unreasonable: subparagraph (ix). 

MISCELLANEOUS NOTES 
 As with ITA 8(4),  “metropolitan  area”  is  not  defined  in  the  Act  and  thus  requires an argument to be made if it comes up 

on the exam. DD based an entire exam question (December 2011 exam, Q1) on the interpretation of this term. 
 With respect to the requirement to travel out of the municipality and metropolitan area in ITA 6(1)(b)(vii): 

o Apply Healy v Canada to interpret. 
o Note that except in relation to the meals deduction, by operation of ITA 8(4), ITA 8(1)(h) does not have a 

corresponding requirement. 
 Other than Blackman for the definition of travel and travelling, we did not look at any cases in relation to the inclusion 

exceptions.  However,  the  deductions  cases  would  likely  be  applicable  to  interpret  “travelling  . . . in the performance of 

the duties of the office or employment”,  which  is  the  official  nexus  language  used  in  both  subparagraphs  (vii) and 
(vii.1).  See  the  discussion  on  “travelling  in the course of the  office  or  employment”  at  p 34 and the cases Luks, 
Chrapko, Merten, and Evans. However,  note  that  “in the performances of the duties”  arguably  calls  for  a  stricter  
interpretation (like Luks)  than  “in the course of”. 

Deductions of Expenses 
The main issues created by the travel expense deduction rules are: 

1. If  has already claimed an exception from including an allowance under ITA 6(1)(b)(v), (vii), or (vii.1), is  entitled to 
a deduction as well? 

2. Did ’s  travel  meet  the  nexus criterion of  being  “in the course of”  his  employment? 

RULE 
In computing his income for the year, an employee taxpayer may deduct non-motor vehicle travel expenses73, under 
ITA 8(1)(h), or motor vehicle expenses, under ITA 8(1)(h.1), incurred by taxpayer in the course of his employment where the 
taxpayer’s  employer  provides  the  certificate,  required  by  ITA 8(10) and in the form prescribed in the regulations, and the 
following conditions are met: 

(i) the taxpayer was ordinarily required to carry on his employment  duties  away  from  the  employer’s  place  of  business or 
in different places; 

(ii) the taxpayer was obliged under the contract of employment to incur the particular type of travel expense deducted in 

the performance of his duties of employment; and 
(iii) the taxpayer did not already receive an allowance for the particular type of travel expense deducted and, by virtue of 

an exception available under ITA 6(1)(b), omit the allowance from his income for the year. 

CAN  TAKE A DEDUCTION, HAVING ALREADY CLAIMED AN EXCEPTION FROM INCLUDING AN ALLOWANCE? 
Subparagraphs (iii) of both ITA 8(1)(h) and (h.1) state that the deduction in that paragraph is not available where  has already 
received an allowance which is non-includable under ITA 6)(1)(b). However, things are not so black and white: 

 DD says that the courts have allowed a deduction where: 
o the  allowance  is  a  “pittance”  or  insignificant  in  relation  to  the  expense  incurred;  or 
o the allowance is for one particular purpose, but the deduction is for a different purpose. 

                                                             
73 Where these expenses include meals, you must also apply ITA 8(4). See below. 
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 Moreover, in Evans v Canada (TCC),  which  we  look  at  below  in  the  context  of  travel  “in the course of ’s  office  or  
employment”,  Porter DJTC  held  that  “an allowance (if reasonable) is only a bar to any further claim with respect to the 
same travel for which it is paid”  (at  ¶ 32) and allowed  to deduct the costs of travel between her home and the first 
and last schools she visited each day (this travel not being covered by the allowance from her employer). 

TRAVELLING “IN THE COURSE OF” OFFICE OR EMPLOYMENT 
 After the Luks case, the courts appeared to be trending toward a more generous approach to taxpayers on the issue of 

whether  travel  expenses  were  incurred  “in the course of”  the  taxpayer’s  employment,  reaching  a  high-water point with 
Evans. 

o DD says that Evans is completely inconsistent with Luks. 
o It is questionable whether Evans can “overrule”  Luks (Luks is a judgment of the old Exchequer Court, which is 

more or less analogous to the present-day Federal Court; Evans came out of the Tax Court of Canada). 
 DD says  that  it  isn’t  clear  where  the  law  is  right  now. 
 The following table attempts to put cases with similar facts side-by-side. 

NO (deduction disallowed) YES (deduction allowed) 
Luks v MNR (1958, Ex Ct)— was required to have an 
unwieldy amount of tools at the work site as a condition of 
his  employment  as  an  electrician  (“a  load  that  could  not  be  
conveniently  be  carried  without  a  vehicle”).  In  order  to  
reduce the risk of theft,  did not leave the tools at the site 
but carried them in his car everyday between his home and 
the work site and tried to deduct the automobile expenses 
under the predecessor of ITA 8(1)(h.1). 

Held: Carrying the tools may have been practical, but it was 
not part of ’s  duties  of  employment. Therefore, he was not 
travelling in the course of his employment. 

Evans v Canada (1998, TCC)— was a school psychologist who was 
required to travel to various schools throughout the day. She sought to 
deduct automobile expenses incurred in travelling in excess of an 
allowance paid by her employer that covered travel between schools 
but not travel between ’s  home  and  the  first  and  last  schools  she  
visited each day. 

To do her job,  also  had  to  “transport  a  voluminous  amount  of  paper  
and materials around to her various work places requiring the exclusive 
use  of  the  trunk  of  her  car.” 

Held: (1) But for the trunk thing,  would be able to deduct expenses 
for excess of the distance between the first or last school and her 
home over the distance between her home and the administrative 
office. However, (2) because it is an implied term of her employment 
contract that  have her materials at each school, and there was no 

other practical way than taking them back and forth to her home, all of 
the distance travelled generates deductible travel expenses. 

 Chrapko v Canada (1988, FCA)— lived in Niagara Falls and worked 
at three Ontario Jockey Club74 horse tracks: two in Toronto and one in 
Fort Erie. He spent 75% of his time working at the two Toronto tracks. 

Held: ’s  expenses  to  travel  to  Fort Erie (but not Toronto) are 
deductible because ITA 8(1)(h) applies when  travels to a workplace 
away from the places at which he usually works (in this case, the two 
Toronto tracks). 

 MNR v Merten (1999, TCC)— may deduct vehicle expenses 
incurred in travelling from his home to various work sites in the 
morning before he travelled to his permanent office because the FCA 
in Chrapko recognized that a taxpayer may deduct expenses for 
travelling from his home to a place of work other than the place at 
which he usually works. The travel itself need not constitute the 
performance of a service for the employer. 

Colavecchia v Canada (2010, TCC)—, who was 
employed to lay pipes at numerous sites in southern Ontario, 
denied deduction of motor vehicle expenses arising from 
travel between his home and the various work sites. 

Martorelli v Canada (2010, TCC)— permitted to deduct motor 
vehicle expenses stemming from return travel between his home and 
various construction sites where he works. 

                                                             
74 See also Healy v Canada (FCA) in the meal expenses section at p 37. 
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Comparison Chart: Travel Exceptions and Deductions 
 Travel other than the use of a motor vehicle Use of motor vehicle for travelling 
 Inclusion exception for 

allowance 
Deduction 

Inclusion exception for 
allowance 

Deduction 

Section ITA 6(1)(b)(vii) ITA 8(1)(h) ITA 6(1)(b)(vii.1) ITA 8(1)(h.1) 

Nexus 
Words 

travelling . . . in the 
performance of the duties of 
the  employee’s  office  or  
employment 

travelling in the course of the 
office or employment 

travelling in the performance 
of the duties of the office or 
employment 

travelling in the course of the 
office or employment 

Criteria 

 reasonable allowances 
 sub-subparagraphs (A) & 

(B):  must travel away 
from both: 
(A) the municipality 

where the 
establishment he 
reports to is located; 
and 

(B) the metropolitan 
area, if there is one, 
in which the 
establishment is 
located 

 amounts reasonably 
regarded as applicable to 
this paragraph 

 criteria from the following 
subparagraphs: 
(i)  ordinarily required 

to carry on duties 
away from 
employer’s  place  of  
business or in 
different places 

(ii)  required under the 
employment 
contract to pay travel 
expenses 

(iii)  did not get an 
allowance for travel 
expenses which he 
did not include in 
income due to 
ITA 6(1)(b)(v) or 
(vii)75 

 reasonable allowances 
 subparagraphs (x) and (xi) 

of paragraph (b) provide 
additional criteria—the 
allowance is not 
reasonable if 
(x) it is not based on the 

distance travelled 
(number of 
kilometres); or 

(xi) the employee gets a 
reimbursement and 
an allowance for the 
same expense 

 amounts reasonably 
regarded as applicable to 
this paragraph 

 criteria from the following 
subparagraphs: 
(i)  ordinarily required 

to carry on duties 
away from 
employer’s  place  of  
business or in 
different places 

(ii)  required under the 
employment 
contract to pay travel 
expenses 

(iii)  did not get an 
allowance for motor 
vehicle expenses 
which he did not 
include in income 
due to ITA 6(1)(b) 

Specific Remedial Exemptions 

We looked at two specific remedial exemptions: 

1. the exemption relating to board and lodging at, and travel to, a “special  work  site”: ITA 6(6); and 
2. allowances or reimbursements for expenses travelling long distances in respect of a part-time job: ITA 81(3.1). 

Special Work Site 
The exemption from including allowances and reimbursements relating to board and lodging at, and travel to, a “special  work  
site” would overturn the result in Blackman,  although  not  the  definition  of  “travel”  and  “travelling”. 

RULE 
A  taxpayer’s  income  from  employment  shall  not  include any amount received or enjoyed by the taxpayer, in respect of 
employment, in respect of expenses the taxpayer has incurred for board and lodging at a “special  work  site”: ITA 6(6)(a); and 
transportation  between  the  taxpayer’s  principal  place  of  residence and the “special  work  site”: ITA 6(6)(b). 

According to ITA 6(6)(a)(i), a “special  work  site” is a location at which the taxpayer performed duties of a temporary nature, 
but only when the following conditions are met: 

 the taxpayer maintained a “self-contained  domestic  establishment”, at some other location, as his principal place of 
residence (where “self-contained  domestic  establishment” means a dwelling-house, apartment or other similar place 
of residence in which a person as a general rule sleeps and eats: ITA 248(1)); 

                                                             
75 Or (vi),  but  we  didn’t  study  it  so  I  left  it  out.  Note  the  subtle  difference  between  subparagraph  (iii) in paragraphs (h) and (h.1) in that (h.1) 
stops at ITA 6(1)(b) and  doesn’t  enumerate  in  a  more  granular  fashion.  Nothing  should  turn  on  this. 



 

– 36 – 

 the taxpayer did not rent out his principal residence and kept it available for his occupancy throughout the whole 
period he was away at the “special  work  site”; 

 the taxpayer could not, by reason of distance, reasonably have been expected to return daily from the “special  work  
site”; and 

 the period during which the taxpayer was required to be away from his principal residence was at least 36 hours. 

In order to qualify for the exemption for transportation expenses, the taxpayer must meet the additional requirement of 
receiving board and lodging, or a reasonable allowance in respect of board and lodging, from his employer: ITA 6(6)(b). 

MISCELLANEOUS NOTES 
 A “special  work  site” can be in a city, and duties of a temporary nature can last quite a long time. 

Jaffar v R (TCC) 
’s  principal  residence,  and  his  family’s  location,  was  Toronto.   took a job as a systems analyst for Computec in Malvern, 
PA, under a contract that stipulated  he  would  report  for  work  at  Computec’s  Malvern  offices  or,  when  directed  by  
Computec, at client offices. After only 3 days in Malvern, Computec sent  to work at a client office in Rochester, NY, on 
an assignment that ultimately lasted 13 months. During the whole period, Computec paid for ’s  apartment  in  Rochester  
and his travel expenses for visiting his family in Toronto. 

Held:  shall not include the apartment or travel amounts in his income by reason of ITA 6(6). A “special  work  site” can 
be any place in the world, including a large metropolitan city, as long as it is an unusual or exceptional place where the 
employee  does  his  job.  Working  out  of  a  client’s  offices  in  a  different  city  qualifies  as  unusual  or  exceptional. 

 In Interpretation Bulletin IT-91R4, our bureaucratic  overlords  at  the  CRA  provide  their  interpretation  of  the  phrase  “by  
reason  of  distance  .  .  .  could  not  reasonably  be  expected  to  have  returned  daily”  under  ITA 6(6)(a)(i)(B). 

o The CRA will not, as a general rule, expect someone to return to his principal place of residence if it is more 
than 80km from the “special  work  site” by the most direct normal route. 

o The courts will, however, look at all of the circumstances. 

Charun v MNR (TCC) 
’s  principal  residence  is  in  Vancouver,  only  about  60km  from  ’s  temporary  work  site  in  Woodfibre,  BC.   obtained 
temporary accommodation at the work site using an allowance paid by his employer.  worked 12 hour days, seven days 
a week in Woodfibre, and the commute to Vancouver took an hour and a half along a winding, hilly, at times treacherous 
road, plus a ferry ride on top of that. 

Held:  shall not include the allowance by reason of ITA 6(6)(a).  In  considering  the  phrase  “by  reason  of  distance”,  one  
must  give  weight  not  only  to  the  physical  distance  of  the  trip,  but  also  to  the  employee’s  hours  of  work, the type of 
roadway and time of day he would have to travel, and his overall physical and mental health. 

 Per  DD,  the  “temporary  nature”  of  the  employee’s duties should be determined based on expectations at the outset. 
This  agrees  with  the  CRA’s  views  in  Interpretation Bulletin IT-91R4: 

o The  CRA  will  consider  duties  to  be  “of  a  temporary  nature”  if  it  can  reasonably  be  expected  that  they  will  not  
provide continuous employment for more than two years. 

o The CRA suggests the following factors: 
 the nature of the duties (some jobs being inherently more temporary than others); 
 the overall time estimated for the project; and 
 the agreed period of time for which the employee was engaged. 



 

– 37 – 

Travel in Respect of Part-Time Employment 

RULE 
A  taxpayer’s  income  from  employment  shall  not  include  any  allowance  or  reimbursement  paid  by  an  arm’s  length  employer  for  
travel expenses incurred by the taxpayer in respect of his part-time employment with that employer if certain conditions are 
met: ITA 81(3.1). The expenses contemplated by ITA 81(3.1) are travel expenses other than those incurred by the employee in 
the course of his duties to the employer in question. The conditions which must be met are: 

(a) the taxpayer had other employment or was carrying on a business throughout the period in which the expenses to 
which the allowance or reimbursement relates were incurred: ITA 81(3.1)(a)(i); and 

(b) the taxpayer performed the duties of his part-time employment at a location at least 80km from both of: 
 his ordinary place of residence; and 
 the place of his other employment or business: ITA 81(3.1)(b)(i).76 

MISCELLANEOUS NOTES 
ITA 81(3.1) was enacted to legislatively overturn the result of Bouchard v MNR. 

Meal expenses 
Meals are an accepted part of travel expenses and it is generally agreed that they are deductible under ITA 8(1)(h), provided 
that  the  taxpayer’s  employer  provides  the  certificate required under ITA 8(10). However, before meal expenses can be 
deducted under ITA 8(1)(h), the taxpayer must meet the additional requirements of ITA 8(4).77 

Rule 

An employee may not deduct an amount78 spent on a meal under ITA 8(1)(h) unless the following criteria, set out in ITA 8(4), 
are met: 

 the employee ate the meal during a period in which he was required by his duties to be away from 
o the municipality; and 
o the metropolitan area, if there is one 

where  the  employer’s  establishment  at  which  he  ordinarily reported for work is located; and 
 the period was at least 12 hours.79 

Miscellaneous Notes 

 
Healy v Canada (FCA) 
This is another Ontario Jockey Club case.80  lived in Metro Toronto and spent his time in the year working at three horse 
racing tracks: two in Metro Toronto (67% of ’s  work  hours  in  the  year)  and  one  in  Fort  Erie  (33%  of  ’s  work  hours).  

                                                             
76 This provision was amended in 2001 to allow universities, colleges, and other designated educational institutions to pay a tax exempt 
travel allowance to part-time teachers and professors living at least 80km away, without the requirement that the instructors have other 
employment  or  operate  a  business.  I  have  cut  this  part  out  since  I  can’t  imagine  a  functional  exam  question  that  would  involve it. 
77 Note that these requirements for deductions have no analogue in ITA 6 except that ITA 6(1)(b)(vii) has very similar criteria (the only thing 
that is missing is the twelve-hour period). 
78 Moreover the amount itself—as are all amounts spent in respect of the human consumption of food or beverages is subject to ITA 67.1: it 
is deemed to be 50% of the lesser of the actual amount and an amount that would be reasonable in the circumstances. See the heading 
Meals and Entertainment (which is for no apparent reason in the income from business deductions section) at below p 75. 
79 The twelve-hour period is the only criterion that is absent from ITA 6(1)(b)(vii) that is present in ITA 8(4). Other than that the limiting 
words with respect to the municipality and metropolitan area are so similar between the two provisions that the jurisprudence applicable 
to one (eg Healy) is surely applicable to the other. 
80 See also Chrapko v Canada (FCA) in the section on travelling in the course of office or employment at p 34. 
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had two stints in Fort Erie, one for 1 month, and one for 6 weeks. While there, he stayed in a motel and received no 
allowance or reimbursement from his employer. 

The trial judge was of the view that ’s  meals  are  not  deductible  because  he  spent  about  equal  time  at  all  three  tracks  and  
hence it is impossible to determine where he ordinarily reported for work.  now appeals that decision. 

Held: ’s  meal  expenses  are  deductible.  The  purpose of ITA 8(4) is first to find the municipality where the employee 
usually reports for work and second to find whether or not he was away from that municipality for more than twelve 
hours, so as to entitle him to the deduction. 

o The court held in Healy that ITA 8(4) must be read together with ITA 8(1)(h), the objective of which is to 
enable employees who are away from the places at which they usually work to deduct their out-of-pocket 
expenses for doing so. 

 ITA 8(4) is designed to prevent abuses, not to prevent legitimate deductions. 
o DD asks: was  travelling or sojourning? (See at p 31 above). The only clear factual difference with Blackman is 

the length of stay (4–6 weeks versus 3–4 months). It is not known from Blackman in what type of 
accommodation s stayed, or in Healy whether  travelled back and forth to Toronto while stationed in Fort 
Erie. 

o Would ITA 6(6) apply? 
 Fort Erie is about 150km from Toronto. 
 However, as  was not in receipt of board and lodging, a reasonable allowance for board and lodging, 

or reimbursement for it, the section has no application. It is an exempting provision, not a deduction! 

Moving expenses 
Moving expenses are governed by ITA 62, which is situated in Subdivision e of the Act because moving expenses may be 
deducted against income from any source.81 DD loves moving expenses because the case law with respect to certain issues is 
appallingly  inconsistent  and  unclear,  meaning  there’s  no  hope  for  a  “right”  answer: 

What I love about moving expenses is that there are all these issues that give rise to inconsistent case law, 
which makes for great exam questions. 

Translation: moving expenses will be on the exam, and you will have to be able to make an argument from the principles and 
the cases. 

Rule 

Under ITA 62, a taxpayer may deduct from his income for a taxation year amounts which he paid as or on account of “moving  
expenses” incurred in respect of an “eligible  relocation”, subject to certain limitations listed in ITA 62(1). 

Issues 

Moving expenses raise three major issues: 

1. Do the expenses sought to be deducted qualify as “moving  expenses”? 
2. Is the relocation an “eligible  relocation”? 
3. Do any of the limitations listed in ITA 62(1) apply? 

Moving expenses 

TEST 
The term “moving  expenses” is defined in ITA 62(3) to include

82 the following: 

                                                             
81 So watch out! Moving expenses could crop up on the business/property part of the exam. 
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Paragraph Comment 
(a) travel costs (including a reasonable amount expended for meals 

and lodging), in the course of moving the taxpayer and members 
of his household from the old residence to the new residence, 

A dog can be a member of ’s  household  
and rabies shots and tranquilizers paid for 
as part of the move can be travel costs: 
Critchley v MNR (1983, TRB). 

(b) the cost to the taxpayer of transporting or storing household 
effects in the course of moving from the old residence to the new 
residence, 

Cost to move horse and horse trailer is not 
cost  of  “transporting  or  storing  household  
effects”:  Yaeger v MNR (1986, TCC). 

(c) the cost to the taxpayer of meals and lodging near the old 
residence or the new residence for the taxpayer and members of 
his household for a period of up to 15 days, 

 Cf paragraph (a) and the Critchley case. 
 Note lack of reasonableness limit, 

unlike paragraph (a)83 
(d) the cost to the taxpayer of cancelling the lease by virtue of which 

he was lessee of the old residence 
Has been interpreted strictly. See 
Patry v MNR (TRB) at p 40 below. 

(e) the  taxpayer’s  selling costs in respect of the sale of the old 
residence 

Has usually been interpreted generously. 
See, for example: Pollard v MNR (TCC), 
Canada v Collin (FCTD), and Trigg v Canada 
(TCC). 

(f) where  the  old  residence  is  sold  by  the  taxpayer  or  the  taxpayer’s  
spouse or common law partner as a result of the move, the cost 
to the taxpayer of: 

o legal services in respect of the purchase of the new 
residence 

o and any 
 tax 
 fee 
 or duty 
 (other than any goods and services tax or value-

added tax) 
imposed on the transfer or registration of title to the new 
residence. 

 GST is excluded 
 Land title office fees are now included, 

so this overrules a tiny little part of the 
Storrow result. 

(g) interest, property taxes, insurance premiums and the cost of 
heating and utilities in respect of the old residence to the extent 
of the lesser of $5,000 and the total of such expenses of the 
taxpayer for the period 

(i) throughout which the old residence is neither ordinarily 
occupied by the taxpayer or by anyone else who 
ordinarily resided with the taxpayer at the old residence 
immediately before the move nor rented by the taxpayer 
to any other person, and 

(ii) in which reasonable efforts are made to sell the old 
residence 

 DD  calls  this  paragraph’s  coverage  
“carrying  costs” 

 You  can’t  claim  under  this  paragraph  if  
you are renting 

 Limit of $5,000 
 Cf paragraph (h), where cable television 

has been recognized as a utility. 
 With respect to reasonable efforts to 

sell, see the following cases: 
o Lowe v Canada (TCC), p 41 
o Rosa v Canada (TCC), p 41 
o Cusson c Canada (TCC), p 41 

                                                                                                                                                                                                                                              
82 Although the statutory language signals an open-ended list, the courts have tended to interpret this section as if the list were closed. But 
see Vickers v Canada at p 40. 
83 This is something DD loves to bring up on exams (see, eg,  April  2009,  Q1).  Quoting  from  DD’s  2009  exam  answer  key:  “[T]he  CRA  might  
rely on the general reasonableness limitation in section 67 for this purpose—though the Supreme Court of Canada has suggested that this 
provision does not apply where a specific provision contains its own reasonableness limitation [Shell Canada, referring to the interest 
deduction  in  paragraph  20(1)(c)].”  We  looked  at  the  Shell Canada case for a very limited purpose. See at p 79 below. 
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Paragraph Comment 
(h) the cost 

o of  revising  legal  documents  to  reflect  the  taxpayer’s  new  
residence, 

o of  replacing  drivers’  licenses  and  non-commercial vehicle 
permits (excluding any cost for vehicle insurance) and 

o of connecting and disconnecting utilities 

Although  cable  television  is  a  “utility”,  
equipment and installation charges do not 
count as connection or disconnection costs 
and hence are not deductible: 
Cusson c Canada (2006, TCC). 

MOVING EXPENSES GENERALLY 
Storrow v Canada (1978, FCTD) 
After moving from Ottawa to Vancouver,  sought to deduct the following expenses under ITA 62: 

1. the difference between the cost of his old home and the new one ($22K) 
2. the mortgage interest on the $22K excess; 
3. land registry fees relating to buying the new home;84 and 
4. installation costs of a dishwasher and new door locks. 

Held: All the deductions are disallowed. Only outlays incurred to effect the physical transfer of the taxpayer, his 
household, and their belongings are deductible. Ordinary out-of-pocket expenses are not. 

 You may not deduct expenses for house hunting or job hunting: Ball v Canada (TCC). 
 The old language in ITA 62(1) was  that  the  expenses  had  to  be  “in the course of”  moving  from the old residence to the 

new one to be eligible for deduction. 
o In  1999  this  language  was  amended  so  that  the  expenses  need  only  be  “in respect of”  an  “eligible  relocation”. 
o Citing Dickson J in Nowegijick v The Queen (“words  of  the  widest  scope  of  any  expression  intended  to  convey  a  

connection  between  two  subject  matters”), Hogan TCJ held in Vickers v Canada (2011, TCC) that this change 
signaled  Parliament’s  intention  to  significantly  broaden  the  ambit  of  ITA 62. 

CANCELLING LEASE: ITA 62(3)(D) 

Patry v MNR (TRB) 
When  moved from Outremont, PQ to Victoriaville, PQ, she still had 12 months remaining on her apartment lease. After 
unsuccessfully trying to cancel the lease,  sublet the place for $50 less than the rent she owed under the lease and tried 
to deduct the $50/month as a moving expense. 

Held: Since  did not actually cancel the lease, her expenses are not deductible under ITA 62(3)(d) when it is strictly 
construed  in  favour  of  the  taxing  authorities,  as  exempting  provisions  are  supposed  to  be  construed  under  the  “traditional  
approach”  to  interpreting  taxing  statutes. 

o DD says that this result is a little harsh: 
 particularly in a post strict construction world; and 
 particularly when the costs of selling have been so generously interpreted in favour of homeowners. 

so  there’s  your  argument  if  this  comes  up  on  an  exam. 

RESIDENTIAL SELLING COSTS: ITA 62(3)(E) 
 In contrast to the lease cancellation provision, selling costs of a residence under ITA 62(3)(e) have been broadly 

interpreted in favour of home owning taxpayers, especially with regard to financing. 

Pollard v MNR (TCC) 
As part of his move,  faced an interest penalty of $6K to discharge the mortgage on his old house. Instead of paying the 
penalty,  agreed to pay the bank a higher interest rate on the mortgage on the new home so that the bank got $6K over 
the life of the new mortgage. (Note: the same nominal amount, but over a longer period of time). 

Held:  incurred the $6K in order to complete the sale of the old home so it is deductible as an ITA 62(3)(e) “selling  cost”. 

                                                             
84 Although disallowed at the time, this is now deductible under ITA 62(3)(f). 
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Canada v Collin (FCTD) 
 paid $6K  to  a  trust  company  in  consideration  for  the  company’s  agreeing  to  lend  $50K,  at  a  reduced  rate  of  interest,  to  
the buyer of ’s  old  home.  The  buyer  demanded  this  loan  as  a condition of buying the house. 

Held: Since ’s  direct and immediate object was to sell the house,  the  $6K  payment  to  the  trust  company  is  a  “selling  
cost”  deductible  under  ITA 62(3)(e). 

o DD says the Collin result is silly since  could have accomplished the same result by selling the house for less. 
This  isn’t  strictly  true  though,  because  leveraged the $6K payment into a $50K receipt. 

 Despite the overall generous interpretation of selling costs, there have been conflicting decisions when the taxpayer 
had his home repaired in order to sell it. 

Faibish v Canada (TCC) 
 spent money to eliminate a mold problem before listing his old house for sale. 

Held: Cost to  is non-deductible  “capital  expenditure,  repair  or  improvement”,  not  an  “expense”,  therefore  not  a  “selling  
cost”.85 

o The Tax Court of Canada distinguished Faibish in Trigg: 
 

Trigg v Canada (TCC) 
In response to the demand of a potential buyer in a slow housing market,  spent money to fix an asbestos problem. 

Held: ’s  repair  costs  are  deductible  “selling  costs”  because  “[u]nlike  the  taxpayer  in  Faibish,  [] did not take on such 
costs  merely  in  the  hope  that  they  might  bring  about  a  sale  or  enhance  the  price”  but  “in  direct  response  to  the  demands  
of a long-awaited  buyer  in  a  slow  market.” 

REASONABLE EFFORTS TO SELL THE OLD RESIDENCE: ITA 62(3)(G) 
 In  order  to  be  eligible  for  the  “carrying  cost”  deduction  under  ITA 62(3)(g),  must (among other conditions) have 

made reasonable efforts to sell the old home: ITA 62(3)(g)(ii). 

NO REASONABLE EFFORTS (taxable) REASONABLE EFFORTS (not taxable) 
o Lowe v Canada (2007, TCC)—Two facts combined 

together to indicate that  did not make reasonable 
efforts to sell the home: (1) ’s  only  effort  to  sell  was  
telling family and friends that the property would be for 
sale; and (2)  made clear that he would not sell until the 
2 year probationary period for his new job expired. 

o Rosa v Canada (2005, TCC)—The fact that ’s  son  
continued to live in the home after  moved, indicates 
that  did not make reasonable efforts to sell the home. 

o Cusson c Canada (2006, TCC)— moved in April 
2002; had two friends advertise that his old home was 
for sale between April and October; hired a real estate 
agent in October; and finally sold the place in 
December, 2002. 

Held: The advertising between April and October 
constituted  “reasonable  efforts  to  sell”  and  therefore’s  
carrying costs in that period are deductible under 
ITA 62(3)(g). 

Eligible relocation 

TEST 
The term “eligible  relocation”86 is defined in ITA 248(1) to mean (unless the taxpayer moved to be a full-time student87) a 
relocation: 

                                                             
85 The issue of whether, and to what extent, something is a capital expense rather than currently deductible rears its ugly head again in the 
section on timing of deductions in relation to income from business. See below at p 86. 
86 Also considered above at p 22 in the discussion of “eligible  housing  loss” (housing loss compensation). 
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 done to enable the taxpayer to carry on business or be employed at a location in Canada: paragraph (a)(i); 
 where both new and old residences where the taxpayer ordinarily resided are in Canada: paragraph (b); and 
 where the new residence is at least 40km closer to the new work location than the old residence: paragraph (c). 

PURPOSE OF THE RELOCATION 
 A taxpayer may move before obtaining a new job or starting a new business and still deduct moving expenses under 

ITA 62. 

Abrahmsen v Canada (2007, TCC) 
Held:  The  words  “to  enable  the  taxpayer  .  .  .  to  be  employed”  should  not  be  construed  to  require  the  taxpayer  to  have  
employment at the new work location before moving there.88 

 A taxpayer may start at the new work location, move many years later, and still deduct moving expenses under ITA 62. 

Dierckens v Canada (TCC) 
 has driven a school bus in Selkirk, MB for the past 10 years. For the first 7 years, she commuted the 47km from her 
Winnipeg home to her workplace in Selkirk but 3 years ago, she decided to move to Selkirk. 

Held: ’s  moving  expenses  are  deductible.  The  taxpayer  and  the  taxpayer  alone  may  determine  the  timing  of  the  move,  
and no time limit is expressed in the Act. 

 An issue arises if the move enables the taxpayer to perform new duties at the old work location (as might happen 
when  increased  responsibilities  decrease  the  taxpayer’s  commute  tolerance). 

o Here the TCC is all over the map: DD. 
o Although the preponderance of decisions seems to tilt toward requiring a new physical work location. 

YES REQUIRE NEW LOCATION (taxable) NO NEW LOCATION NEEDED (not taxable) 
 Howlett v Canada (1998, TCC)— moved closer to 

work after a promotion required him to spend more time 
at his employer’s  work  location.  Deduction  disallowed. 

 Broydell v Canada (2005, TCC)— moved closer to 
work when his employer, responding to absences caused 
by ’s  repeatedly  missing  a  commuter train, demanded 
that he relocate. Deduction disallowed. 

 Grill v Canada (2009, TCC)—After  commuted to work 
for 10 years, he separated from his wife and moved into a 
new home more than 40km closer to work. Deduction 
disallowed. 

 Moreland v Canada (2010, TCC)— moved after being 
assigned new work duties at the same location. Deduction 
disallowed  for  failure  to  meet  the  “new  work  location”  
requirement, citing Grill word for word. Rejects Gelinas 
interpretive approach. 

 Gelinas v Canada (2009, TCC)— initially 
worked part-time as a nurse in a hospital. She 
moved after she got full-time work in a different 
department of the same hospital. 

Held: The words in the definition of “eligible  work  
location” simply require  to  “carry  on  business  or  
be employed at a location in Canada”—the 
parenthetical  naming  of  this  location  as  the  “new  
work  location”  does  not  form  part  of  the  operative  
words of the Act, is for convenience only, and 
imposes no requirement of a new physical 
location.  

Something must have changed in the taxpayer’s  
work to meet the definition, but not necessarily 
the physical location. 

o DD loves the Gelinas decision because Miller TCJ paid close attention to the words of the statute, which is one 
sure-fire path to  DD’s  heart! 

NEW AND OLD RESIDENCES WHERE TAXPAYER ORDINARILY RESIDED 
 For a move, there must be two residences: a new residence and an old residence. 

                                                                                                                                                                                                                                              
87 If the taxpayer moved for the purpose of being a full-time student then, for the purposes of ITA 62, the definition of “eligible  relocation” 
is changed so that only one or the other, but not both, of the new and old residences must be in Canada: ITA 62(2). For students, the 
deduction limits are somewhat different as well. See below at p 45. 
88 Contrast this with Thomas v Canada, in which the court construed this part of the definition of “eligible  relocation” harshly in order to 
deny the taxpayer access to the “eligible  housing  loss” inclusion exception under ITA 6(20) & (22). See at p 22. 
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 Accordingly, a device the courts can use to define an “eligible  relocation” into or out of existence is their ability to 
decide where a person was ordinarily resident at a given point in time. 

 The cases fall into three broad categories: 
1. 3-move cases 
2. 2-move cases 
3. Temporary work cases 

3-Move Cases 
Rennie v MNR (TCC) Pitchford v Canada (TCC) Dalisay v Canada (TCC) Ringham v Canada (TCC) 

TAXED NO TAX NO TAX NO TAX 
MontrealEdmontonVictoria VictoriaMoose JawS’toon St  John’sReginaEdmonton KanataKanataRichmond Hill 
1981 Aug: 

 moves to Edmonton, begins 
working for U of A 

Does not sell Montreal house. 
 claims moving expenses from 

Montreal to Edmonton for 
1981 tax year 

1983 Aug: 
 moves to Victoria, begins 

working for UVic 
Rents in Victoria 
 claims moving expenses for 

moving from Edmonton to 
Victoria for 1983 tax year 

1984: 
 sells Montreal house, buys 

Victoria house 
 claims costs of selling 

Montreal house and moving 
remaining personal effects 
from MontrealVictoria 

Held: 1984 deductions disallowed 
because  was ordinarily resident 
in Victoria at the time. 

1993: 
 moves from Victoria to 

Moose Jaw 
 leaves much of his furniture 

in storage at this time 
 had  no  “settled  ordinary  
routine  of  life”  until  moving  
to Saskatoon 

 
1994: 

 moves from Moose Jaw to 
Saskatoon (which is a much 
nicer city) 

 claims moving expenses for 
moving furniture from 
storage to Saskatoon 

 
Held:  moved from Victoria and 

did not take up a residence in 
which he ordinarily resided until 
he got all of his furniture out of 
storage and established himself 
in Saskatoon 

 moves  from  St  John’s  to  
Regina 
 
7 weeks later,  moves from 
Regina to Edmonton 
 
 seeks to deduct the cost of 
moving  from  St  John’s  to  
Regina against employment 
income earned in Edmonton. 
 
Held:  was never ordinarily 
resident in Regina. She 
moved from St John’s  to  
Deadmonton, so all moving 
expenses incurred along the 
way are deductible. 

1995: 
 accepts job offer in Hungary 
Expecting to move at any time, 
 sells Kanata house and 
moves to rented condo in 
Kanata 

 does not unpack many boxes 
at condo and never sees it as 
ordinary residence (although 
he does change his mailing 
address to this address) 

Move to Hungary delayed 
1996: 

Delays in Hungary gig become 
indefinite, so  moves from 
Kanata to Richmond Hill in 
order to work at same 
employer’s  Thornhill,  ON  
office 

Held: There was realistically only 
one move (from the original 
Kanata home to Richmond Hill) 
and all moving expenses along the 
way are deductible.  

 Note that Rennie also stands for the proposition that you cannot simultaneously have two ordinary residences. 
o If ’s  moving  expenses  for  1983  were  valid,  then  he  had  an  “eligible  relocation” to Victoria in that year. 
o But if that is the case, then his new residence where he ordinarily resided was Victoria in 1983. 
o Thus, the court reasoned, he could not continue to have, in Montreal, an old residence where he ordinarily 

resided. 
 In Ringham, taxing authority tried to characterize ’s  odyssey  as  two  distinct  moves: 

o The first, from the Kanata home to the Kanata condo, which by reason of distance did not count as an “eligible  
relocation”. 

o The second, from the Kanata condo to the Thornhill home, which did. 

2-Move Cases 
Calvano v MNR (TCC) Neville v MNR (TRB) 

TAXED NO TAX 
BramptonCoquitlam Peterborough Winnipeg 

1995 Mar: 
  moves from Brampton into a rented house in 

Coquitlam 
 At time of move,  rents his Brampton house to 

tenant who insists on a 16-month lease. 
1996 Jun (16 months later): 

1973 Aug: 
  accepts a government appointment in Winnipeg 

during a sabbatical from his strenuous job as 
professor at Trent University, Peterborough. 

  does not sell Peterborough home, anticipating 
returning at the end of the sabbatical. 
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  sells Brampton house 
  tries to deduct selling costs of the house as moving 

expenses in the 1996 tax year 
  argues he lived in Coquitlam only temporarily (no 

ordinary residence) until selling his Brampton house. 
Held: 

 may not deduct 1996 selling costs because he was 
ordinarily resident in Coquitlam at the time. 

  moves into rented house in Winnipeg. 
1975 Spring: 

  resigns position at Trent, buys Winnipeg house 
  seeks to deduct cost of moving household effects 

from Peterborough to Winnipeg as moving expenses 
Held: 

’s  old  residence  was  in  Peterborough until spring 1975 
because until that time his domestic arrangements in 
Winnipeg were of a temporary nature. 

 The two distinguishing facts between Calvano and Neville appear to be that: 
o There are no facts in Calvano to support a subjective intention to return. 
o There are no facts in Neville indicating that  rented Peterborough home in the meantime (though he 

probably did!) 

Temporary Work Cases 
MacDonald v Canada (TCC) Cavalier v Canada (TCC) 

TAXED NO TAX 
Cape Breton Island”Alberta”Cape Breton Island DeltaFort McMurrayDelta 

 Unable to find work on Cape Breton Island,  worked in Alberta for 6 weeks. 
  attempted to deduct moving expenses for moving: 

o From Cape Breton in October and 
o Back to Cape Breton in December 

 
Held: No deductions allowed at all.  was ordinarily resident in Cape Breton the 
whole time because: 

 He  maintained  a  Nova  Scotia  driver’s  license 
 He maintained Nova Scotia provincial health coverage 
 He did not take all his belongings with him 
 His common law wife stayed behind in Cape Breton 
 He had and maintained 3 houses in Nova Scotia (!) 
 He did not buy property in Alberta. 
 He did not change his mailing address to Alberta. 
 He did not relocate his bank accounts to Alberta. 

  accepted a 4-month teaching contract in 
Fort McMurray from January to April. 

 When he went to Fort Mac: 
o His wife remained behind at the Delta 

home. 
o He did not change his mailing address. 
o He did not move his bank accounts. 

  attempted to deduct moving expenses for 
moving: 

o From Delta to Fort Mac in January and 
o From Fort Mac back to Delta in April 

 
Held: Deductions allowed. 

DISTANCE OF THE RELOCATION 
 The new residence must be at least 40km closer to the new work location than the old residence was: ITA 248(1), 

definition of “eligible  relocation”, paragraph (c). 
 The 40km distance is to be measured by the shortest normal route, not as the crow flies: Giannakopolous v MNR 

(FCA). This is intended to be an objective test combining: 
o the notion of a normal route to the travelling public; with 
o the idea of the shortest route one might travel to work. 

 DD says that the following two lower court cases are not in the spirit of Giannakopolous, but depending on the exam 
format they may be useful in argument even if wrong. 

Higgins v Canada (TCC) 
The shortest route to ’s  new  work  location,  which  requires  a  ferry  ride  over  the  Fraser  River,  is  approximately  20km.  The  
ferry ride is occasionally inconvenient to  because of long line-ups waiting for the ferry or freezing on the river.  
therefore argues that the shortest normal route is a longer route that avoids the ferry. 

Held: Deductions disallowed. The ferry route is the shortest normal route, despite the occasional inconveniences. 
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Lund v Canada (TCC) 
Distance from ’s  old residence to the new work location is: 

 53km according to ’s  suggested  route; 
 33km according to Minister’s suggested route 

Since the distance from ’s  new residence to the new work location is 10km, the availability of the deduction turns on 
which route from the old residence is accepted. 

 says that the traffic on the shorter route by distance makes for a longer commute by time and that his preferred route 
is therefore the shortest normal route. 

Held: Deductions disallowed. There can be more than one normal route. Since  failed  to  establish  that  the  Minister’s  
route  is  not  a  “normal”  route,  both  routes  are  normal  and  the  shortest  normal  route  is  the  shortest  of  them  by distance.89 

Limitations 
 The taxpayer may not deduct, in a given taxation year, a greater amount in moving expenses than he earned as income 

from business or employment for the taxation year at the new work location: ITA 62(1)(c). 
o DD: This is the most important limitation. 
o However, the taxpayer may carry forward un-deducted moving expenses that were ineligible for deduction in 

the preceding taxation year and deduct them in the subsequent taxation year. 
o A necessary implication of ITA 62(1)(c) is  that  a  taxpayer  may  not  deduct  moving  expenses  “against”  income  

from property. 

James v Canada (FCA) 
 moved to BC to provide IT services to the provincial liquor bureaucracy under a contract that stipulated that he had to 
provide the services through a company incorporated for this purpose.  took no salary from the company but instead 
paid himself only in the form of dividends. He sought to deduct his moving expenses against this dividend income. 

Held: Deductions disallowed because  did not receive any business or employment income at the new work location. 

o Note that because of the carry-forward feature of ITA 62, if  simply caused the corporation the next year to 
pay a salary exactly equal in amount to his moving expenses, he could validly take the deduction at that time. 

 The taxpayer may not deduct any moving expenses paid on his behalf in respect of employment: ITA 62(1)(a). 
o However, he may deduct the value of allowances and reimbursements for moving expenses to the extent that 

these allowances and reimbursements are included in his income: ITA 62(1)(d). 

SUMMARY CHARTS 

Housing 
 

Concept ITA Type Rule P 
Low-interest loan 
(generally)90 

6(9), 80.4 Inclusion Include deemed benefit from ITA 80.4(1)(a–d): 
max  {(𝑎 + 𝑏) − (𝑐 + 𝑑), 0} 

24 

Home relocation loan 6(9), 80.4, 
110(1)(j), 248(1) 

Inclusion + inclusion 
mitigation + deduction 

Upside protection against change in prescribed 
rate + deduction 

25 

                                                             
89 This  is  peculiar.  I  can  see  no  words  in  the  FCA’s  reasons  in  Giannakopolous which imply that distance is the only criterion for shortness, or 
that commute time cannot factor into a reasonable  person’s  understanding  of  a  “normal  route”. 
90 I am including this in the housing chart because a fact pattern could possibly contain a loan that looks like a “home  relocation  loan” but 
doesn’t  quite  qualify. 



 

– 46 – 

Concept ITA Type Rule P 
Housing loss 
compensation 

6(19), 6(21) Inclusion Include full amount in respect of employment 
and in respect of “housing  loss” which is not an 
“eligible  housing  loss” 

22 

Eligible housing loss 
compensation 

6(20), 6(22) Inclusion mitigation Amount in respect of employment and also in 

respect of “eligible  housing  loss” is deemed 
benefit equal to ½ of excess over $15K. 

22 

Home-related 
relocation assistance 

6(23) Inclusion Include full amount in respect of employment 
and in respect of cost of, financing of, use of, or 
right to use a residence.91 

21 

Special work site 6(6), 248(1) Exemption Do not include benefit for board or lodging at 
“special work  site”. 

35 

Moving expense 
reimbursement 

Pollesel, MacInnes Exemption (common 
law) 

Do not include reimbursement for moving 
expenses (Pollesel) or for moving back home 
after job ends (MacInnes). 

21 

Moving expenses: 
selling costs 

62(3)(e) Deduction Deduct selling costs in respect of the sale of the 
old residence as moving expenses. 

38 

Moving expenses: new 
home fees & taxes 

62(3)(f) Deduction Deduct legal services in respect of buying a new 
home plus taxes and fees for transferring or 
registering title (but not GST, PST, or HST). 
 
But only where the old home was sold. 

38 

Moving expenses: 
carrying costs 

62(3)(g) Deduction Deduct carrying costs on the old residence as 
moving expenses. 

38 

Travelling 
 

Concept ITA Type Rule P 
General inclusion of 
benefits 

6(1)(a) Inclusion Include value of board, lodging, and any other benefit of any kind 

whatever received by the taxpayer in respect of employment 
16 

General inclusion of 
allowances 

6(1)(b) Inclusion Include any amount received by the taxpayer as an allowance for 
personal or living expenses or as an allowance for any other 

purpose. 

20 

Travel expenses when 
selling property or 
negotiating contracts 

6(1)(b)(v) Exception Do not include reasonable allowance for travel expenses in 

respect of period in which employee taxpayer was employed in 

connection with selling property or negotiating contracts for 
employer. 

32 

Travel expenses 6(1)(b)(vii) Exception Do not include reasonable allowances for travel expenses in the 

performance of  the  employee  taxpayer’s  duties of employment. 
Employee must have travelled away from: 

A. municipality; and 
B. metropolitan area. 

32 

 8(1)(h), 
8(10) 

Deduction Deduct non-motor vehicle travel expenses incurred by taxpayer 
in the course of his employment. Conditions apply. 

33 

Motor vehicle travel 
expenses 

6(1)(b)(vii.1) Exception Do not include reasonable allowances for using a motor vehicle 
for travelling in the performance of the  employee  taxpayer’s  
duties of employment. 

32 

 8(1)(h.1), 
8(10) 

Deduction Deduct motor vehicle travel expenses incurred by taxpayer in the 

course of his employment. Conditions apply. 
33 

                                                             
91 But given that the SCC in Schwartz endorsed the proposition that a specific rule crowds out a general one, this must be read subject to 
the other provisions listed. See at p 14. 
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Concept ITA Type Rule P 
Meal expenses 8(4), 

8(1)(h), 
8(10) 

Modification 
of deduction 

Modifies ITA 8(1)(h) where meals deducted. Meal may not be 
deducted unless employee was away from 

A. municipality; and 
B. metropolitan area 

for a period of at least 12 hours when he ate the meal. 

37 

Special work site 6(6), 248(1) Exemption Do not include benefit for transportation between principal 
residence and “special  work  site” if receiving benefit for board 
and lodging. 

35 

Travel in respect of 
part-time employment 

81(3.1) Exemption  Do  not  include  allowance  or  reimbursement  paid  by  an  arm’s  
length employer for travel expenses incurred by the taxpayer 
in respect of his part-time employment with that employer if 
certain conditions are met: 

(a) taxpayer had other employment or carried on a 
business throughout the period in which the 
expenses were incurred: ITA 81(3.1)(a)(i); and 

(b) taxpayer performed the part-time employment 
duties at a location at least 80km from both of: 

 his ordinary place of residence; and 
 the place of his other employment or 

business: ITA 81(3.1(b)(i). 
 The expenses contemplated are travel expenses other than 

those incurred by the employee in the course of his duties to 
the employer in question.92 

37 

Payments before job begins or after it ends 
 

Concept ITA Type Rule P 
Deemed remuneration 6(3) Inclusion 

(SAAR) 
Include payment made to taxpayer either while taxpayer was 
employed by payer or relating to an obligation that arose from 
an agreement immediately before, during, or after taxpayer was 
employed by payer unless taxpayer establishes that payment 
cannot reasonably be regarded as any of ITA 6(3)(c–e): 

(c) consideration, or partial consideration, for agreeing to 
become an employee of the payer; 

(d) remuneration, or partial remuneration, for services 
rendered under the contract of employment; or 

(e) consideration, or partial consideration, for a covenant 
relating to what the employee must, or must not, do 
after the end of the contract of employment. 

9 

Inducement payment 6(3), 
Curran v MNR 

Inclusion 
(common 
law) 

If the true substance of the agreement under which the 
taxpayer is paid is the engagement of the taxpayer to work for 
the employer or a related person, then the payment is for 
personal service and is income under ITA 3. 

13 

Retiring allowance 56(1)(a)(ii), 
248(1) 

Inclusion Include a “retiring  allowance”, meaning an amount received in 

respect of a loss of employment, regardless of whether it was 
received as, on account of, or in lieu of payment of, damages or 
under an order or judgment of a competent tribunal 

13 

Debt forgiveness 6(15), 6(1)(a), 
6(15.1), 80(1) 

Inclusion Whenever an obligation of the taxpayer is forgiven in respect of 
employment, include the “forgiven  amount” as income from 
employment 

23 

                                                             
92 ie, It contemplates commuting, which is otherwise an expense to be borne by employees. See above note 70. 
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Concept ITA Type Rule P 
Wage replacement 
program: employer 
contribution 

6(1)(a)(i) Exception Do not include employer contributions to a wage loss 
replacement program (ie premiums). 

27 

Wage replacement 
program: benefit in 
employer pay any plan 

6(1)(f) Inclusion Include benefits from employer pay any wage loss replacement 
program  in  excess  of  employee’s  personal  contribution of 
premiums. 

27 

Wage replacement 
program: benefit in 
employee pay all plan 

Common law Exemption 
(common 
law) 

Benefits from employee pay all wage loss replacement program 
are in the nature of return of capital and hence not taxable. 

27 

CHART OF SECTIONS 
 Part I—Income Tax 

o Division B—Computation of Income 
ITA Content 

3(a) Income for taxation year: determine income from a source 
 Subdivision a—Income or Loss from an Office or Employment 

ITA Content 
5(1) Income from office or employment is salary, wages and other remuneration, including gratuities, 

received by the taxpayer in the year. 
6(1)(a) Benefits of any kind whatsoever 
6(1)(b) Allowances 
6(1)(c) Include  director’s  or  other  fees 
6(1)(f) Include benefits from employer pay any wage loss replacement program 
6(3) Deemed remuneration 
6(6) Exemption for benefits relating to “special  work  site” 
6(9) Include a benefit in respect of a loan or debt deemed under ITA 80.4(1). 
6(15) Include the “forgiven  amount” every time a debt is settled or extinguished [in respect of office 

or employment93]. 
6(15.1) Definition of “forgiven  amount”, importing ITA 80(1) 
6(19) Include amount paid in respect of a “housing  loss” that is not an “eligible  housing  loss” 
6(20) Include ½ of any amount over $15,000 paid in respect of an “eligible  housing  loss” 
6(21) Definition of “housing  loss” 
6(22) Definition of “eligible  housing  loss” 
6(23) Include amount paid or the value of assistance provided in respect of an  individual’s  employment  

in respect of the cost of, financing of, use of, or right to use a residence. 
7(1)(a) Timing and valuation on exercise of employee stock options 
7(1)(b) Timing and valuation on disposal of employee stock options 
7(1.1) Special inclusion deferral rule relating to options in “Canadian  controlled  private  corporation” 
7(3) Applicability rule for ITA 7 
7(4) Taxpayer deemed to remain an employee for the purposes of ITA 7 
7(5) Stock options nexus rule: ITA 7 does  not  apply  if  the  employee  did  not  receive  the  rights  “in 

respect of, in the course of, or by virtue of, the employment” 
7(7) A “qualifying  person” for the purposes of ITA 7 is a corporation or mutual fund trust 
8(1)(b) Deduction for legal expenses to establish a right to salary or wages owed for employer or former 

employer 
8(1)(h) Deduction for non-motor vehicle travel expenses 
8(1)(h.1) Deduction for motor vehicle travel expenses 
8(4) Additional restrictions when deducting meal expenses under ITA 8(1)(h) 
8(10) Certificate from employer required as precondition to deducting travel expenses 

 Subdivision b—Income or Loss from a Business or Property 
ITA Content 

18(1)(p) A “personal  service  business” may generally only deduct the cost of wages and salaries paid, or 

                                                             
93 Bracketed text must be read in from ITA 6(1)(a). 
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ITA Content 
other employment benefits provided, to the employees providing the services 

 Subdivision d—Other Sources of Income 
ITA Content 

56(1)(a)(ii) Include a “retiring  allowance” in  the  taxpayer’s  income 
 Subdivision e—Deductions in Computing Income 

ITA Content 
60(o.1) Deduction of legal fees paid by taxpayer in the year, or the preceding seven years, to establish a 

right to a “retiring  allowance” 
62 Moving expense deductions 

 Subdivision f—Rules Relating to the Computation of Income 
ITA Content 

80(1) Definition of “forgiven  amount” (for the purpose of ITA 6(15)) 
80.4(1) Deemed benefit for low-interest and interest-free loans 
80.4(1.1) Nexus provision 
80.4(4) Upside protection on prescribed rate for “home  relocation  loan” for the purposes of ITA 80.4(1) 

and ITA 110(1)(j) 
80.4(6) Reset of upside protection every five years for the purposes of ITA 80.4 

 Subdivision g—Amounts Not Included in Computing Income 
ITA Content 

81(3.1) Exemption for travel in respect of part-time employment 
o Division C—Computation of Taxable Income 

ITA Content 
110(1)(d) Deduction of the first ½ of deemed benefit under ITA 7 except if ITA 7(1.1) applies 
110(1)(d.01) Deduction of the other ½ of deemed benefit under ITA 7 where employee donates the 

securities to charity, under certain specific conditions. 
110(1)(d.1) Deduction of the first ½ of deemed benefit under ITA 7 when ITA 7(1.1) applies 
110(1)(j) Deduction of part of deemed benefit from “home  relocation  loan” 
110(2.1) Deduction of the other ½ of deemed benefit under ITA 7 where employee donates proceeds 

of selling the securities to charity, under certain specific conditions. 
o Division E—Computation of Tax 

 Subdivision b—Rules Applicable to Corporations 
ITA Content 

125(7)  Definition of “personal  services  business” 
 A “personal  services  business” never gets the low tax rate available to “Canadian  

controlled  private  corporations”. 
 Part XVII—Interpretation 

ITA Content 
248(1) The following definitions: 

 eligible relocation 
 employee 
 employment 
 home relocation loan 
 individual 
 office 
 officer 
 retiring allowance 
 self-contained domestic establishment 
 specified shareholder 
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Source: Business/Property 

 

 

CHARACTERIZATION 
The main characterization question in the business and property context is whether a particular activity meets ITA 248(1)’s  
definition of “business”. The definition of “property” in the Act is quite straightforward and not very much turns on it94, but 
the definition of “business” both broadens and narrows the ordinary conception of a business by including, on the one hand, 
an  “adventure  or  concern  in  the  nature  of  trade”  and  excluding,  on  the  other  hand,  “office  or  employment”. 

“business” includes a profession, calling, trade, manufacture or undertaking of any kind whatever and, 
except for the purposes of paragraph 18(2)(c), section 54.2, subsection 95(1) and paragraph 110.6(14)(f), 
an adventure or concern in the nature of trade but does not include an office or employment; 

                                                             
94 The distinction between income from “business” and income from “property” matters for the purpose of attribution rules, but DD did 
not make it that far this year. 

Part I— 
Income Tax 

Division B— 
Computation of 

Income 

Subdivision b— 
Income or Loss from a 
Business or Property 

ss 9, 12, 13, 16, 18, 20 

Subdivision c— 
Taxable Capital Gains 
and Allowable  Capital 

Losses 

54 

Subdivision d— 
Other Sources of 

Income 
56(1)(n), 56(3) 

Subdivision f— 
Rules Relating to the 

Computation of Income 
67, 67.1, 67.5, 67.6 

Regulations 

PART LXXVII— 
Prescribed Prizes 

s 7700 

PART XI— 
Capital Cost Allowances 

ss 1100, 1101(1ac), 
1102(1)(c), 1102(2) 

Not Enacted 56.4 
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The main characterization issues boil down to: 

1. Is a particular ongoing activity a business? 
2. Is a one-off or temporary undertaking an adventure or concern in the nature of trade (ACNT) so as to qualify as a 

business? 

The reasonable expectation of profit (REOP) test is a tool that can be used to assist in answering the above two questions. 

Is it a business? 

Test 

The definition of “business” in ITA 248(1) isn’t  a  proper  definition  at  all.  It  simultaneously broadens and narrows the ordinary 
meaning of the term but does not actually define it. Thus the courts often begin their inquiry with the definition of business 
given in Smith v Anderson:  “anything which occupies the time and attention and labour of a man for the purpose of profit is 
business.” This test involves both a subjective and an objective element. 

1. subjectively,  the  person’s  purpose  is  profit;  and 
2. objectively,  the  person’s efforts are organized. 

Commercial vs Personal: The REOP Test 

The first question in determining whether there is a business or property source of income is whether the taxpayer is carrying 
on the activity in a commercial manner. Where the activity is clearly commercial, it necessarily involves the pursuit of profit 
and no further analysis is required. However, where the activity has a personal or hobby element, the Supreme Court of 
Canada held in Stewart v Canada that  the  “commercial  manner  test”  is  only  met  when: 

1. the  taxpayer’s  predominant  intention  is  to  make  a  profit;  and 
2. the taxpayer carried out the activity in accordance with objective standards of businesslike behaviour. 

One objective factor that can help to determine whether the taxpayer is following objective standards of businesslike 
behaviour is whether the activity is being conducted with a reasonable expectation of profit (REOP). As with all factors, REOP is 
not conclusive, but can assist in determining whether the taxpayer is carrying on the activity in a commercial manner. 

Stewart v Canada (2002, SCC) 
, a TTC bureaucrat, bought 4 condos by leveraging to the hilt ($1,000 down for each unit).  bought the units to rent to 
arm’s  length  parties  and  projected negative cash flow and income tax deduction of interest costs over a ten-year period. 

The rental experience ended up being somewhat worse than expected, so  took several actions to consolidate 
financially: he sold one of the condos to pay down debt on the others, and set up his own management company when 
the company he had been using before did a poor job of attracting tenants. At other times, however,  chose not to pay 
down debt when he clearly had the money with which to do so. 

After a few years of deducting interest expenses against income from business,  was reassessed by the Minister on the 
basis  that  he  wasn’t  running  a  business  because  he  had  no  REOP  and  had  purchased  the  properties  as  a  tax  shelter. 

Held: ’s  activity  was  clearly  commercial.  The  fact  that  there  was  no  personal  element  was  never  questioned.  Therefore  it  
constitutes a source of income and the only remaining question is to classify it as business or property. 

o The court pointed out that even if  had been using one or more of the condos for personal benefit, he would 
still have been able to establish that he was running a business by making out the criteria of predominant 
intention to profit plus objective standards of businesslike behaviour. 

o DD says that the Stewart facts  are  a  “classic  tax  shelter”. 
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 Because of the way ITA 3(a) operates—and income being a net concept—losses from “business” can 
offset income from “employment” thus sheltering regular employment income. 

 ’s  plan  was  likely  to  shelter employment income against 100% of the interest expenses by 
characterizing the activity as a business and then sell the condos but pay tax on only 50% of the 
proceeds by characterizing them as capital gains. 

 DD thinks that the best way of approaching this kind of scheme is to characterize it as a business the 
entire time, so that income from selling the units is also income from business. 

 DD: Achieve  this  using  the  “but  for” test from Regal Heights.95 
 Me: Another way would be to argue that  intended to hold the units as inventory. 

 The bottom line is that REOP may push a hobby-like activity into the business column, and lack of REOP may prevent a 
hobby-like activity from being characterized a business, but REOP is irrelevant where the activity is clearly commercial. 

 So if the taxpayer runs a clearly commercial concern (a law firm, a restaurant, the Phoenix Coyotes) where there is no 
personal  element,  REOP  is  irrelevant,  even  if  the  “business”  is  being  run  so  badly  that  it  couldn’t  possibly  succeed. 

Miscellaneous Notes 

Gambling Cases 
 In gambling cases, the courts have distinguished between business and hobby based on the kind of organization that 

the  gambler  brings  to  his  efforts  (implicitly  considering  REOP)  plus  the  gambler’s  subjective  dominant purpose. 

MNR v Morden (Ex Ct) 
From 1935 to 1957,  owned the Morden Hotel in Sarnia. 

 1942–1948:  owns a racing stable and race horses and is an inveterate gambler particularly on horse racing. 
o His  gambling  activities  are  “extensively  organized  and  occup[y]  much  of  his  time”. 
o Operating the hotel in this period is not his only, or possibly even his main, business interest. 

 1948:  disposes of horses, loses all interest in horse racing, gambles less. 
o Although he still makes money gambling: once betting on the Grey Cup playoffs, plus various card 

games both for large and small stakes. 

Held: After 1948, gambling was ’s  hobby, not his business. 
 OBJECTIVE factors: There is a distinction between a  bookmaker  who  organizes  his  efforts  around  “aggregate  

odds”96 and a player who simply expects to be more skillful than his opponents. 
 SUBJECTIVE factors: Profit-making purpose is not ’s  dominant  purpose  in  gambling. 

 In some cases, REOP does all the work. 

Leblanc v Canada (TCC) 
s made wagers of up to $13M per year on sports lotteries. Although losing 95% of their wagers, they posted significant 
profits, losing only about 90% of their winnings. s organized their efforts as follows. 

 They had no other occupation besides playing sports lotteries. 
 They hired helpers to buy tickets for them. 
 Although from Ontario, they bought a house in Aylmer, PQ to allow them to play the Québec and Ontario 

lotteries simultaneously. 
 They developed computer programs to guide their efforts. 
 They bought so many tickets they at one point had to sue the Ontario Lottery Corporation to allow them to 

submit their tickets in garbage bags. 

                                                             
95 See at pp 55 and 94 below. 
96 DD: REOP is implicit in this. 
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 They negotiated discounts of 2–3% with retailers. 

At trial, s brought in uncontradicted expert evidence, accepted by Bowman CJTC to the effect that the odds against 
winning in sports betting are astronomical and that any winning is therefore purely random. 

Held: s are compulsive gamblers but are not engaged in a business. 
o DD 

 The  likely  reason  the  Minister’s  troops  lost  is  their failure to contradict s’  expert. 
 Therefore the court implicitly concluded that s had no REOP. 

 The flip-side of non-taxable status for most gambling winnings on this side of organized bookmaking is that gambling 
losses are not deductible: Leblanc v Canada. 

o Contrast with gains/losses from treasure hunting. 

Treasure Hunting Cases 
 Gains from treasure hunting have been held to be taxable business income. 

MacEachern v MNR (TRB) 
, who is clearly awesome, carried out a successful search for treasure from a sunken ship. ’s  efforts  had  the  
characteristics of a well-organized business endeavour and  had at all times the intention to sell anything of value 
recovered for a profit. 

When the Minister assessed tax on income earned from the sale of gold and silver coins recovered from the wreck,  
argued that the activity was a mere hobby. 

Held: If ’s  activity  was  a  hobby,  it  was  a  hobby  with  potential  not  just  for  profit  but  substantial profit in the right 
circumstances. This distinguishes it from a hobby and endows it with the characteristics of a business endeavour. 

 Unlike the gambling cases, the flip-side of the taxing treasure hunting profit as business income is that losses from 
treasure hunting are deductible. 

Tobias v Canada (FCTD) 
When ’s  search  for  pirate  treasure—which was an operation of a commercial nature—ultimately failed,  attempted to 
deduct his losses as losses from a business. 

Held: Regardless of the high degree of uncertainty as to the success of the project, the prospect of a very substantial 
reward would compensate  for the time, money and risk involved. Analogy to investors in penny mining stocks and 
prospectors and their grubstakers. 

Other 
 It may be that where a taxpayer ordinarily carries on a business doing a very specific activity, one-off (or two-off) 

profits from a similar activity may escape characterization as business income. 

Cameron v MNR (TAB) 
 is a self-employed fisherman whose business is fishing for salmon and herring. On two, and only two, occasions,  
joined a group of other fishermen to capture killer whales which they sold to aquariums. The Minister assessed  on his 
income from the two orca hunts. 

Held: The income is a non-taxable windfall.  is a professional salmon fisherman, not a whaler. The two occasions were 
fortuitous and not a business venture in the usual sense. BUT, circumstances might be different if  engaged in a third 
orca hunt. 

o DD: The peculiar thing about this case is that the TAB ignored the possibility of ACNT. 
 It is possible that the Minister failed to make an argument based on ACNT. 
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o While this is a bit of a funky decision, one must admit that catching whales to sell live to aquariums is a vastly 
endeavour than catching comparatively teeny fish to sell dead to canneries and fish distributors. Different risk, 
different skills, much different expertise. 

Is it an adventure or concern in the nature of trade? 
 Recall that “business” under ITA 248(1) includes an adventure or concern in the nature of trade (ACNT). 
 Whether an activity is an ACNT is often the decisive factor in characterizing it as a capital gain, on the one hand, or as 

income from business on the other. 
 The Concise Oxford Dictionary,  7th  ed,  defines  “adventure”  and  “concern”  as  follows: 

o adventure  “daring  enterprise”,  “commercial  speculation” 
o concern  “a  matter  that  affects  [a  person]”,  “business,  “firm” 

and DD  adds  that  for  an  adventure  or  concern  to  be  “in  the  nature  of  trade”,  it  must  presumably  have  at  least  some  of  
the characteristics of a trading enterprise. 

Factors 

The following factors are identified in MNR v Taylor as indicia of adventures or concerns in the nature of trade. 

Indicia of ACNT Factors which do not negative ACNT 
 Manner of dealing: Does the transaction look like what people who 

are in the business of doing that activity do? 
o eg Do you seek out buyers as a trader would? 

 Subject matter: Does the 
o nature; and 
o quantity 

stamp the transaction as a trading venture?97 
 Subjective intention to profit: 

o Does the taxpayer intend to sell at a profit? 
o (Even a secondary intention may suffice: Regal Heights98) 

 Singleness or isolation of the 
transaction 

 Lack of organization set up to put 
transaction into effect 

 Total difference in nature between the 
transaction  and  taxpayer’s  other  
activities 

 Lack of subjective intention to sell 
subject matter at a profit 

Miscellaneous 

 The leading case on ACNT, setting out the factors above, is MNR v Taylor. 

MNR v Taylor (Ex Ct) 
 is the president and general manager of Canada Metal Company (CMC), a wholly owned subsidiary of a US-based 
corporation called National Lead Company (ParentCo). CMC makes various products out of lead. ParentCo does not 
permit CMC to have more than a 30-day supply of raw materials on hand. 

CMC was having various difficulties with its Canadian lead supplier. Then, in 1949, lead prices fell precipitously, declining 
by almost ½ over three months.  asked ParentCo if CMC could take advantage of the drop by buying foreign lead for 
three months’ future delivery. When ParentCo refused permission,  decided to do it himself. He personally bought 1,500 
tons of lead requiring 22 train carloads to carry and sold it to CMC through brokers, netting a profit of $84K, on which the 
Minister assessed tax on the basis that  had engaged in an ACNT.  defends that he had no subjective intention to profit. 

Held: ’s  purchase  of  lead  was  an  ACNT.  It  was  a  bold  adventure  that  was  highly  successful  for  CMC  and  himself.  The  
nature and quantity of the subject matter (1,500 tons of lead) exclude any possibility that the transaction was of an 
investment (ie capital) nature. The commodity involved stamps the transaction as a trading transaction. Furthermore,  
dealt with the lead as any dealer in imported lead would have done. ’s  lack  of  intention  to  profit,  if  true,  is  irrelevant. 

                                                             
97 This will usually apply to commodities (ie inventory), and particularly where a person buys enormous quantities of a commodity that they 
clearly would have no use for but to resell. Examples in the cases include: toilet paper, whisky, and the lead futures in Taylor. 
98 See below. 
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 In addition to the Taylor factors, one SCC case suggests that a secondary intention to profit, in the sense that  would 
not have engaged in the transaction but for the possibility of profit, may result in a transaction being characterized as 
an ACNT. 

Regal Heights Ltd v MNR (SCC)99 
 acquired land in Calgary for the purpose of developing a shopping centre, but ultimately subdivided and resold it at a 
profit when the emergence of a nearby competitor reduced the viability of the planned shopping centre. 

Held: The possibility of re-selling the land at a profit was one of the motivating considerations behind ’s  decision  to  
acquire the land in the first place. This secondary intention to resell the property made the resulting profit business 
income, not a capital gain. 

INCLUSIONS 
According to ITA 9(1),  “a  taxpayer’s  income  for  a  taxation  year  from  a  business  or  property  is  the  taxpayer’s  profit from that 
business or property  for  the  year.”  The  Supreme  Court  of  Canada  has  repeatedly  affirmed100 that profit is a net concept 
implying  the  deduction  of  reasonable  expenses  incurred  for  the  purpose  of  producing  the  taxpayer’s  income  from  the  gross  
revenues obtained by the business or property. 

The Act does specify certain mandatory inclusions, but for the purposes of this course the only one that concerns us is the 
interest income inclusion under ITA 12(1)(c). The remainder of the inclusions in this section are based on the income-as-profit 
concept from ITA 9(1). On an exam, base any argument for the inclusion of a revenue item on ITA 9(1) unless the issue is 
whether or not it constitutes interest income. 

The table below lists the inclusions  topics  we  covered.  The  “employment  context”  column  provides  a  refresher  on  how  that  
topic is treated in the context of income from office or employment. 

Item P Business Context Employment Context Note 
1. Gains from illegal activities 55 Taxable Probably taxable by analogy N/A 
2. Damages and other compensation 56  May be income, capital, or 

a windfall depending on 
facts. 

 Courts have applied 
surrogatum principle101 

 Damages for personal 
injury/death not taxable, 
no surrogatum

102 
 Retiring allowances 

taxable 
 Wage loss replacement 

depends 

N/A 

3. Gratuitous payments 58 If for services rendered If for services rendered N/A 
4. Non-compete cases 59 Not taxable . . . yet (right to 

compete not property) 
Taxable if under ITA 6(3)  

5. Prizes and awards 60 Taxable Taxable Other contexts: 
ITA 56(1)(n) 

6. Interest income 64 Taxable N/A Issue is whether it 
is interest at all 

Gains from illegal activities 
 Business income from illegal activities is taxable. 

                                                             
99 See also below at p 94. 
100 See Symes v Canada, [1993] 4 SCR 695; 65302 BC Ltd v Canada, [1999] 3 SCR 804 (see below at p 72); Canderel Ltd v Canada, 
[1998] 1 SCR 147 (see below at p 84). 
101 Canada v Manley (FCA). 
102 Recall Cirella v Canada (FCTD). But you will please DD if you heartlessly argue the surrogatum principle based on Tsiaprailis v The Queen 
(SCC). See above at p 27. 
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No. 275 v MNR (TAB) 
Held: The issue is not the means taken by the taxpayer to earn the income, but whether or not the income is liable to 
taxation under the taxing statute. Once the courts are satisfied that the income is liable to tax, it is immaterial whether it 
comes from a legal or an illegal business. 

 By analogy, one would expect that employment income from an illegal employment is also taxable. 
 The reasoning in No. 275 is relevant to the issue of deductions for 

o illegal payments (at p 70 below) 
o fines and penalties (at p 71 below) 

since in both cases once you accept that income is a net concept and you can tax illegal business profits, it is pointless 
to try to screw the taxpayer by disallowing deductions that are crucial  to  that  very  net  concept  (and  “ability  to  pay”). 

Damages and other compensation 
 Damages awards, settlements, and other compensation received by a business can conceptually be categorized as 

having an income nature, a capital nature, or being merely a windfall. 
o Where a compensation payment stands in place of revenue that would have been included in income, the 

courts will apply the surrogatum principle and treat it as a taxable inclusion to income: Manley; Donald Hart 

Ltd; CNR v MNR; and 30% of the payment in the MV Donna Rae case. 
o Where the payment replaces something that can be characterized as a capital asset, the courts will treat it as a 

non-taxable payment in the nature of a capital receipt: HA Roberts Ltd; Pe Ben Industries; and 70% of the 
payment in the MV Donna Rae case. 

o If the payment cannot be characterized as having an income nature or a capital nature, it is a windfall. Such a 
characterization has been given to punitive damages payments from a statutory body: Bellingham v Canada. 

 A compensation payment may also be mixed income and capital. 

MV Donna Rae Ltd v MNR (TRB) 
 received  $60K  from  the  USSR  gov’t  in  settlement  of  a  ’s  claim  for  destruction of fishing gear and loss of income after a 
Soviet ship ploughed through a string of ’s  lobster  traps  while  dragging  its  own  nets. 

Held: The compensation is primarily for loss the lobster traps, and secondarily for loss of income. Allocated 30% to 
income, 70% to capital. 

 
Mohawk Oil v MNR (FCA) 
 sued  Phillips  Petroleum  Company  to  recover  a  loss  caused  by  Phillips’  negligent  construction of a waste oil reprocessing 
plant. The parties ultimately settled but did not allocate the lump sum settlement payment to specific heads of claim. 

Held:  The  payment  is  not  a  windfall  just  because  the  parties  didn’t  allocate  the  amount  to  particular heads. It obviously 
represents in part compensation for lost profit and in part compensation for capital lost in building the faulty plant.103 

Rule 

The surrogatum principle requires that where a taxpayer receives an amount in substitution for an amount that would have 
been included as income from business, the substituted amount must be included as income from business: London & Thames 

Haven Oil Wharves Ltd v Attwool104, as applied in Canada v Manley. 

                                                             
103 Contrast  the  court’s  willingness  to  invent  an  allocation  here  with  the  SCC’s  attitude  in  Schwartz. Also see the notes under the Cranswick 
gratuitous payments case below. 
104 [1967] 2 All ER 124 (CA) at 133 ff. 
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Test 

The surrogatum principle applies where: 

1. pursuant to a legal right, a trader receives 
2. compensation for not receiving a sum of money 
3. which, had it been received would have been treated as income from business. 

Issues 

Issue: Tort compensation 
 If the compensation payment replaces profit, it will be characterized as having an income nature. 

Canada v Manley (FCA) 
Mr Levy engaged  to find a buyer for the controlling stake in a company owned by Mr Levy and his family. The other 
shareholders  refused  to  pay  the  finder’s  fee  so   sued Mr Levy for breach of warranty of authority and was awarded 
damages equal to his expected profit.105 

Held: The damages award is a taxable inclusion of an income nature by operation of the surrogatum principle. 

 
Donald Hart Ltd v MNR (Ex Ct) 
 won a damages award for trademark infringement and passing off. The only evidence presented at trial as a basis for 
the damages award was ’s  loss  of  profit. 

Held: Since the basis for the damages award was loss of profit, the surrogatum principle says it is a taxable inclusion of an 
income nature. 

Issue: Cancellation of a long-term contract 
 When a business loses a long-term contract because of cancellation by the counterparty, the courts have given mixed 

decisions as to whether the resulting compensation payment is of an income or a capital nature. 

INCOME (taxable) CAPITAL (not taxable) 
 CNR v MNR (1988, FCTD)—

Compensation for cancellation 
of  CN  rail’s  contract  to  
transport supplies and 
materials to an oil field site in 
northern Alberta is purely to 
enable  CN  to  “absorb  the  
shock”  and  is  no  more  than  a  
surrogatum for the future 
profits surrendered. 

 HA Roberts Ltd v MNR (1969, SCC)— carries on a real estate business. In the 
course of this business,  managed mortgages for certain corporate clients. When two 
clients cancelled long-term contracts with , its mortgage department ceased to exist. 
The mortgage department was a separate business. The compensation payments for 
cancellation of the two contracts are non-taxable capital receipts because the contracts 
were capital assets of an enduring nature whose value had been built up over years. 

 Pe Ben Industries Co v MNR (1988, FCTD)—Cancellation received by  in respect of 
a long-term contract to transport supplies and equipment between a rail yard and an oil 
plant is a non-taxable capital receipt relating to the termination of a separate business 
unrelated to ’s  main  business  of  transporting  supplies  and  materials  by  truck  to  
northern Alberta oil fields. 

 The decisions apparently hinge on whether the contract represents a separate business or not. 
o DD suggests that it will be difficult for a large company with many varied contracts (eg CNR v MNR) to 

characterize one of its contracts in this way, and easier for a small company (eg Pe Ben Industries). 
 According  to  the  CRA’s  Interpretation Bulletin IT-365R2, 

o the CRA will treat such compensation payments as income where: 

                                                             
105 The measure of damages in the tort of breach of warranty of authority is the amount the plaintiff lost through his inability, caused by the 
falsity of the warranty, to sue the alleged principal. Had  been able to sue the other shareholders, he presumably would have been 
awarded  his  finder’s  fee. 
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 they simply replace what would have been an income item; or 
 the recipient is structured so as to absorb the shock as one of the normal incidents of business and the 

compensation is no more than a surrogatum for future profits surrendered; 
o and as capital where the rights and advantages given up as a result of the cancellation materially cripple the 

recipient’s  profit-making apparatus; or involve serious dislocation such as cutting staff levels. 

Issue: How should punitive damages be characterized? 
 

Bellingham v Canada (FCA) 
’s  land  was  expropriated  under  Alberta’s  Expropriation Act. The expropriating authority paid less than 80% of the 
compensation which  was ultimately found to be entitled to and this triggered a clause in the Act requiring the authority 
to pay additional compensation. 

Held: The extra compensation is in the nature of a punitive damages award and is a non-taxable windfall. 

o The  court  rejected  the  Minister’s  arguments  that  the  payment  should  be  treated  as  proceeds  from the 
disposition of property, hence business income from an ACNT, or ITA 3(a) unspecified source income. 

Gratuitous payments 
 Voluntary payments to businesses have repeatedly been held to be windfalls. 

o In Campbell v MNR, however, the payment was found to be 100% of an income nature. 
o And in Mohawk Oil v MNR, the Federal Court of Appeal found the payment to be mixed income and capital. 

 Recall: 
o Goldman106 emphasized compensation for services rendered from the point of view of the recipient. 
o The surrogatum principle is typically only applied where  had a legal right to the payment in lieu of which he 

receives compensation. 
 Windfalls: 

o DD seems to have no problem with the leading case, Federal Farms . . . 

Federal Farms Ltd v MNR (Ex Ct) 
 runs a  farm  which  was  badly  flooded  by  Hurricane  Hazel.  A  group  of  “four  well-known and public-spirited  gentlemen”  
raised over $5M in donations as a relief fund for the community which was devastated by the hurricane.  received $40K 
from the relief fund which it spent rehabilitating the farm, repairing equipment, buying new supplies and seed, &c. 
Whereupon in swoops the Minister of National Revenue (never one to let any kind of payment go untaxed) to say the 
relief payment is a taxable inclusion in the nature of income. 

Held: The relief payment is a non-taxable windfall in the nature of a voluntary personal gift.  had no legal right to 
receive, nor any expectation of receiving, anything from the relief fund. Moreover, the payment did not result directly or 
indirectly from any business operation and is unlikely to ever occur again (no income nature). 

o . . . but he hates the remainder of the windfall cases,  saying  the  courts  got  “confused”  and  declared  the  
payments to be windfalls as a result. 

o Payments to shareholders may constitute a windfall (and not, eg, income from property). 

Canada v Cranswick (FCA) 
Westinghouse Electric Corp (ParentCo) is the majority shareholder in Westinghouse Canada (SubCo). In the hope of 
avoiding controversy or potential oppression actions, ParentCo made the following one-time  offer  to  SubCo’s  minority  
shareholders: either (1) ParentCo would buy their shares at a premium; or (2) ParentCo would make a one-time per-share 

                                                             
106 See above at p 42. 
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cash payment to each shareholder.  opted for the cash payment, on which the Minister now desires to levy tax, saying it 
is income either from property under ITA 9(1), or from an unspecified source under ITA 3(a). 

Held: The payment is a windfall.  had no enforceable claim to it; engaged in no organized effort to receive it; and neither 
sought after nor expected it. There is no foreseeable element of recurrence. 

 In an effort to contrast it with Cranswick, DD’s  textbook  lists the Mohawk Oil v MNR case under the 
gratuitous  payments  section  but  I  can’t  see  how  a  settlement  payment  is  “gratuitous” and 
consequently have listed it with MV Donna Rae at p 56. 

 The distinguishing fact is that in Cranswick,  the  company  was  anticipating  possible  bother,  but  there’s  
nothing in the textbook to suggest the taxpayer was. But in Mohawk, the taxpayer had started a 
lawsuit. It’s  hard  to  argue  that  you  didn’t  expect  a  settlement  payment  in  a  lawsuit  you  started  
yourself. 

o Payments from one business to another may constitute a windfall. 

McMillan v MNR (TRB) 
 is the principal of an insurance brokerage company. After one of the company’s  longstanding  clients  moved  to  a  
competing insurance brokerage, the former client requested that its new brokerage make certain payments to ’s  
company. 

Held: The payments are a non-taxable windfall. They are gratuitous payments for which  had no legal expectation. 

o Gratuitous payments from a government to a business can also a windfall make. 

Frank Beban Logging Ltd v Canada (TCC) 
 is a logging company that operated on South Moresby Island in the Queen Charlottes, more or less at the whim of the 
Queen in right of British Columbia. A plan by the Dominion and BC governments to set up a national park on the island 
brought ’s  logging  operations there to an end. Out of the goodness of its governmental heart, the BC government paid  
some $800K in compensation to which  had no legal entitlement. 

Held: The payment is a non-taxable windfall. If a government pays an individual or corporation out of a sense of moral 
duty—or out of political expedience, or otherwise—rather than out of a statutory or legal obligation, the payment is no 
more taxable than a governmental payment for flood relief or economic deprivation. 

 Income from business: 

Campbell v MNR (TAB) 
 enjoyed a wide reputation as a professional swimmer. She contracted with the Toronto Star to swim Lake Ontario in 
exchange for $600 up front and $5K on completion.  did not finish, quitting with only ½ a mile to go, but the Star paid 
her the  $5K  anyway  in  recognition  of  her  “magnificent  effort  to  conquer  Lake  Ontario”. 

Held: The money is a taxable payment in the nature of income from business because the Star clearly felt obligated to pay 
 for the services rendered. 

o Campbell is highly analogous to the Goldman107 case from the office/employment context. 

Non-compete cases 
 Non-compete payments to employees are usually taxable under ITA 6(3).108 
 Where they are not caught by ITA 6(3), the courts have refused to treat them as: 

o either capital gains 

                                                             
107 See above at p 11. 
108 See the heading Deemed remuneration (SAAR) at above p 9. 
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Manrell v Canada (FCA) 
The buyer of ’s  business  paid   not to compete with him. The MNR says the payment is proceeds from the disposition of 
a property right, making it a taxable capital gain. 

Held: A  person’s  right  to  compete  is  not  property  within  the  meaning of the Act. Therefore, the payment is not taxable. 

o or income from an ITA 3(a) unenumerated source109: Fortino v Canada (TCC). 
 Since neither capital gains nor phantom unenumerated sources have anything to do with income from business or 

property, one might be led to question why this topic is in this section of the course, but . . . 
 There  is  a  “pending”  amendment  to  the  ITA—which is not enacted,  and  in  fact  has  been  “pending” since July 2010—

that would include all non-compete payments paid to a taxpayer,  and  not  included  by  any  other  rule,  in  the  taxpayer’s  
income. 

o This section is provisionally numbered 56.4. 
o If  enacted  it  would  be  situated  in  Subdivision  d  (“Other  Sources  of  Income”)  of  Division  B. 
o If a non-compete comes up on an exam, mention this section. You might also point out that the fact that 

Parliament has drafted a broad inclusion rule is extraneous evidence that the Act as presently constituted does 
not, in fact, contemplate non-competes that  aren’t  included  in  ITA 6(3). 

Prizes and awards 
Prizes  and  awards  aren’t  a  business  income  issue  per se. They can come up in the employment and business contexts or 
otherwise. They may be taxable as income from business, income from employment, or as income from another source 
assessed under ITA 56(1)(n). 

Rule 

Prizes received in respect of employment and in the course of business are expressly excluded from the scope of ITA 56(1)(n). 
They are taxable under the basic taxing provisions relating to their respective sources of income. 

 A prize received in respect of employment is a taxable benefit under ITA 6(1)(a). 
 A prize received in the course of business is a taxable inclusion under ITA 9(1). 

For prizes not included as income from employment or business, there are two further questions to be answered. 

 If the prize is not for achievement in a field of endeavour ordinarily carried on by the taxpayer, it outside the scope of 
ITA 56(1)(n) and therefore not taxable at all. 

 For  any  other  prize,  it’s  taxability  under  ITA 56(1)(n) turns on whether it is a “prescribed  prize” within the meaning of 
Reg 7700. 

o A “prescribed  prize” is not taxable. Such a prize is: 
 recognized  by  the  “general  public”;  and 
 awarded for meritorious achievement in the arts, science, or service to the public; but 
 any portion that can reasonably be regarded as compensation for services rendered is excluded. 

o Any other prize is taxable under ITA 56(1)(n), except that there is an exemption under ITA 56(3) for the first 
$500 or so of prize income. 

Here’s  the  relevant  statutory  and  regulatory  text  for  comparison. 

                                                             
109 About whose existence, let us not forget, a significant minority of the Supreme Court of Canada was more than dubious. See above 
note 13. 
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56 (1) Without restricting the generality of section 3, there shall be included in computing the income 
of a taxpayer for a taxation year, 
⋮ 

(n) the amount, if any, by which 
(i) the total of all amounts (other than amounts described in paragraph 56(1)(q), amounts 

received in the course of business, and amounts received in respect of, in the course of or 
by virtue of an office or employment) received by the taxpayer in the year, each of 
which is an amount received by the taxpayer as or on account of a scholarship, fellowship 
or bursary, or a prize for achievement in a field of endeavour ordinarily carried on by the 
taxpayer, other than a prescribed prize, exceeds 

(ii) the  taxpayer’s  scholarship  exemption  for  the  year  computed  under  subsection  (3);; 
⋮ 

PRESCRIBED PRIZE 
7700 For the purposes of subparagraph 56(1)(n)(i) of the Act, a prescribed prize is any prize that is 

recognized by the general public and that is awarded for meritorious achievement in the arts, 
the sciences or service to the public but does not include any amount that can reasonably be 
regarded as having been received as compensation for services rendered or to be rendered. 

Analytical Framework 

Received in 
the course of 
business or in 

respect of

employment?

Taxable
Prize for 

achievement

in field 
ordinarily 

carried on by 
?

Prescribed 
prize? 

(Reg 7700)

Not taxable
eg Lottery winnings

Taxable
(less $500)

YES NO

YES NO

Not 
taxable

YES NO

ITA 6(1)(a) — Employment
ITA 9(1) — Business

Foulds v Canada

Abraham v Canada

. . . or 
scholarship, 
fellowship 

or bursary?
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Issues 

The headings below deal with the issues needed to apply the analytical framework above, namely: 

 Was the alleged prize received in the course of business?110 
o Alternatively, does it constitute income from a source? (Rumack). 

 Is the payment a prize for achievement, or a scholarship, fellowship or bursary? 
 Is the prize for achievement in a field of endeavour ordinarily carried on by ? 
 Is it a “prescribed  prize”? 

In the course of business? 
 Even if it has some connection to business, a prize won by pure chance is not a taxable inclusion under ITA 9(1) if it was 

not presented as remuneration for services rendered. 

Abraham v MNR (TAB) 
 won money in a draw sponsored by M Loeb Ltd and the question is whether it is taxable as business income.  runs an 
IGA grocery in Ottawa and buys his stock exclusively from Loeb. Although Loeb is currently ’s  exclusive  supplier,  ’s  
business is independent. It does not share profits with Loeb nor is it obligated to stay with Loeb for any length of time. 

 did not ask for tickets for the draw. They simply accompanied delivery of the merchandise and were completely free. All 
 did was sign the forms and returned them to Loeb.  won the draw by pure chance and, being given the choice between 
a car or cash, opted for the cash. 

Held: The money is not business income (nor would the car have been), having been won by pure chance and not as 
remuneration for services rendered. 

o DD is not impressed with the remuneration reasoning. He says remuneration is not required for an amount to 
be a taxable inclusion in the nature of business income. 

o DD also speculated about whether the result would be different if ’s  odds  of  winning  were  very  high  (say,  1  in  
2 instead of 1 in 100). This is a red herring because no retailer is going to buy from a wholesaler who holds 
contests like that—the price of the contest would too obviously be increasing the wholesale cost of the goods! 

 A prize from a raffle which a taxpayer was entered in as a result of work performance (or the performance of his 
business) is not taxable simply by virtue of that fact. 

Poirier v MNR (TAB) 
 is president of a Ford dealership. When the dealership met its sales quota, Ford entered  in a lucky draw for a holiday 
trip to the Caribbean.  won the draw and the Minister tried to tax the winnings as income from business. 

Held: The prize is not taxable. The benefit had none of the characteristics of income being neither rent, nor interest, nor 
dividend, nor profit, nor salary. 

o The  court  also  rejected  the  dear  Minister’s  arguments  that  the  prize  was  conferred  on   in his capacity of 
employee or of shareholder. 

o The fact that distinguishes this case from Waffle, above at p 19, is the intermediary of the draw. (ie, 
worklucky drawbenefit may be OK, but workbenefit is not). 

 In one case, the controversy was no over whether the prize came from business or employment, but whether it was 
income from a source. 

                                                             
110 Whether it is received in respect of employment is the subject of the Canada v Savage brief at above p 18. Recall that in that case 
Dickson J, citing himself in Nowegijick v The Queen,  held  that  “[t]he  phrase  ‘in  respect  of’  is  probably  the  widest  of  any  expression  intended  
to  convey  some  connection  between  two  related  subject  matters”.  We  looked  at  Savage in the context of relating benefits to employment. 
DD also briefly mentioned it in the section on “retiring  allowances” in relation to the Mendes-Roux case. 
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Rumack v MNR (FCA) 
 won a cash for life lottery. The prize was an annuity that paid $1,000 a month for life. The annuity was bought, not by , 
but rather by the sponsor of the lottery, for $135K. 

Held: By its very nature, a stream of payments of $1,000 monthly for life has the character and quality of income. The 
source is the contractual obligation undertaken by the lottery sponsor at the time  bought the winning ticket. 

The portion of each $1,000 payment that is attributable to the annuity purchase prize is not taxable as a payment in the 
nature of return of capital (the capital itself being a non-taxable windfall), but the portion of the $1,000 attributable to 
interest is taxable income from a source. 

Prize for achievement (or scholarship, fellowship or bursary)? 
 The words of ITA 56(1)(n) refer  to  a  “scholarship, fellowship or bursary, or a prize for achievement . . .” 

o While evidently a bursary does not require achievement, the other members of the list do, and arguably it 
excludes lottery winnings (ie for lotteries the only relevant question should be whether the winnings were 
received in respect of employment or in the course of business). 

o Achievement does not necessarily mean superiority in a contest with others. 

Canada v Savage (SCC) 
Recall from p 18 that ’s  employer  paid  her  $300  for  successfully  completing  three  classes. 61% of students in the classes 
taken by  passed and 39% failed. Only the successful candidates were eligible to receive the $100. 

Held: The  word  “prize”  in  ITA 56(1)(n) is  surrounded  by  other  words  which  give  it  colour  and  content.  “Prize  for  
achievement”  does  not  necessarily  connote  an  award  for  victory  in  a  competition.  The  word  prize  certainly  embraces the 
$300 paid to . 

Field of endeavour ordinarily carried on by ?111 
 A field of endeavour ordinarily carried on by the taxpayer refers to a defined, specific field of endeavour continuously 

engaged in by that person. 

Turcotte v Canada (TCC) 
 is a welfare recipient who has been unemployed for the last 7 years. Before this span of idleness, he did work for some 
time as a cinema manager. The prize the MNR wants to tax is $19,200 which  won on a TV game show in the course of 
which he answered questions on Québec cinema, Charles de Gaulle, and Charlie Chaplin. 

Held: The study of Québec cinema, Charles de Gaulle, and Charlie Chaplin is not a field of endeavour ordinarily carried on 
by . The  Minister  is  trying  to  tax  the  field  of  “culture”,  but  the  language  of  ITA 56(1)(n) is aimed at a defined, specific field 

of endeavour continuously engaged in by that person. 

 In Savage, Dickson J remarked in obiter that prizes won in games of chance, or at a costume party, or for an athletic 
competition  would  typically  not  be  in  a  taxpayer’s  ordinary  field  of  endeavour. 

o Nothing turned on ordinary field of endeavour in the case (recall the facts). 
o DD:  Don’t  pin  too  much  on  these  words.  The  court  hasn’t  thought much about this. 

Prescribed prize? 
 The  phrase  “recognized  by  the  general  public”  in  Reg 7700 is ambiguous. 
 If a prize is well advertised in the community in which it is given out, it will qualify as recognized by the general public. 

                                                             
111 The taxability of prizes awarded for achievement in a field of endeavour ordinarily carried on by the taxpayer was added to ITA 56(1)(n) 
as an amendment to overturn the result of the architect cases (Rother, Watts). One  can’t  help  but  wonder  if  this  amendment  was  in  turn  
defeated by subsequent interpretations of a second amendment, the “prescribed  prize”. See the Labelle case. 
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Foulds v Canada (TCC) 
 manages a cover band that normally plays gigs for small money in bars. In 1992, something out of the ordinary 
happened: the band won two music prizes, the Music Spirit East Award and the Ultimate Deal Award. It is evident from 
the prize criteria (factors like musicianship, originality, X-factor were considered) that these were prizes for achievement. 
Importantly, the prize money came with strings attached: it could only be used to finance an album of original music. 

Coveting those dollars, however, the bureaucratic overlords advanced two arguments to tax them: 

1. The prizes should be included as income from business, taxable under ITA 9(1). (This is the best result for the 
taxing authority, since 100% of money is taxable sans the exemption permitted under ITA 56(1)(n)). 

2. The prizes are not a “prescribed  prize” and therefore taxable under ITA 56(1)(n). 

Held: The prizes are not taxable at all. (1) They  don’t  look  like  income.  The  lack  recurring  character,  were  rewarded  for  
excellence, not services rendered, and may only be used to pay for an album of original music, which the band has 
heretofore not been in the business of anyway. (2) The payments meet the definition of “prescribed  prize” because they 
were awarded for meritorious achievement and, having been well advertised in the press and on the radio in the areas 
where the prize was given out, they are recognized by the general public. 

 If the Minister says a prize  is  not  “recognized  by  the  general  public”,  it  seems  that  the onus is on him to prove it, and to 
maintain the same position in all cases involving the same prize. 

Labelle v Canada (TCC) 
 is an accounting professor at UQAM who won $5K for winning the prestigious second annual Accounting Case Writing 
Competition organized by the Accounting Education Resource Centre at University of Lethbridge. The Minister messed up 
in two ways: by (1) failing to explain why the prize was not recognized by the general public; and (2) taking the position, in 
other cases in which it was revenue-advantageous, that exactly the same prize was recognized by the general public. 

Held: Prize not taxable. It is not sufficient for the Minister to say that the prize is not recognized by the general public. The 
taxpayer  must  know  why  the  prize  is  not,  in  the  Minister’s  opinion,  so  recognized. 

o If the accounting case writing prize really was a “prescribed  prize”,  one  can’t  help  but  think  that  the  original  
legislative amendment  to  defeat  the  courts’  rulings  in  the  architect  cases  has  itself  been  defeated. 

Miscellaneous 

 Even if a prize is taxable under ITA 56(1)(n), the taxpayer is eligible for an exemption under subsection (3) which 
ordinarily amounts to $500. 

 This is why in Savage, Dickson J spent considerable effort bringing  within ITA 56(1)(n). The $500 exemption excluded 
the $300 sought to be included in ’s  taxable  income.112 

o Parliament responded fiercely to the “more  broad  than  appropriate”  interpretation  of  “prize”  in Savage and 
similar decisions by enacting the “prescribed  prize” rule. 

Interest income 
Interest is one of the few topics which—both in the way DD teaches the course and in the way this summary is structured—the 
inclusion and deduction components are treated separately in the inclusion and deduction sections, respectively. There is a 
good reason for this. Often, where interest is a candidate for inclusion, it is as income from property and the main issues 
revolve around the distinction between receipts in the nature of income versus receipts in the nature of capital (ie, the 
question is whether a given sum is interest at all). Where interest is a candidate for deduction, it is as an expense of doing 
business and the question is whether it is a reasonable expense incurred for the purpose of earning non-exempt income. 

                                                             
112 For anyone not convinced that deliberate and relentless inflation of the money supply is not a more onerous form of taxation than the 
income tax itself, consider that the exemption available in 1983 was $500. In 2013, it remains . . .$500, despite a sustained decrease in the 
purchasing power of government fiat in the meantime. 
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This is the section on inclusions. The two main issues are: 

1. Is an amount interest according to the legal test? 
2. How is a sum in which a portion is attributable to interest income, and a portion to capital, to be treated? This is the 

subject of the specific anti-avoidance rule in ITA 16(1)(a). 

Legal Characterization of Interest 

Rule 
A  taxpayer’s  income  from  business  or  property  for  a  taxation  year  includes  any  amount  received  by  the  taxpayer  in  the  year  as, 

on account of, in lieu of payment of or in satisfaction of, interest113: ITA 12(1)(c). 

The  phrase  “as,  on  account  of,  in  lieu  of  payment  of  or  in  satisfaction  of”  is  a  built-in surrogatum principle. 

Test 
Since  the  word  “interest”  is  not  defined  in  the  Act,  we  must  look  to  the  jurisprudence  for  a  definition.  The  following  three  
elements  of  legal  “interest”  emerge  from  the  cases: 

1. compensation for the use or retention of a principal sum; 
2. referable to the principal sum; and 
3. accruing day-to-day, meaning capable of being computed on a day-to-day basis. 

The point of the inquiry is to decide whether an amount is income or capital. 

Miscellaneous 
 Just  because  a  contract  says  a  sum  is  “interest”  doesn’t  necessarily  mean  it  will  be  so  characterized  in  the  courts.  

Similarly,  just  because  a  contract  claims  an  amount  is  not  “interest”  does  not  mean  the  courts  will  not  say  it  is. 
o Evidently this means  the  Minister  will  contest  a  taxpayer’s  characterization  where  it  is  in  his  interest114 to do 

so. 
o But a taxpayer may also challenge his own characterization of an amount. 

Perini Estate v MNR (FCA) 
 sold his business to Columbia Records. The purchase price involved three components: 

A. $660K due on closing—27 November 1968 
B. Additional annual payments based on post-tax net profits, if any, in the three years after the deal, such 

payments not to exceed $1.2M in total. 
C. An amount described in the contract as “interest” assessed on the annual payments (B) and computed at an 

annual rate of 7% from the closing date to the date of the additional payment. 

 received the following payments under (C): 

 1969 $14K 
 1970 $28K 
 1971 $119K 

 says that despite the contract, these amounts are not legally interest because they could not have accrued day to day, 
there being no principal sum in existence on which they could accrue during the period between the closing date and the 
date the sum payable was determined according to the audited financial statements for the year. 

                                                             
113 To the extent the taxpayer did not include it in his income for a preceding taxation year. 
114 HA! 
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Held: The  payments  are  interest.  The  principal  sum  (B)  was  a  contingent  liability  which  the  parties  are  “entitled”  to  treat  
as having become absolute, with retroactive effect, for the purposes of interest. 

o There is a possible analogy to pre-judgment interest. The  principal  amount  isn’t  known until judgment is given 
and  then  “interest”  is  assessed  retroactively. 

o In reaching his conclusion, Le Dain J distinguished R G Huston v MNR (1962, Ex Ct). In Huston, Thurlow J held 
that  amounts  paid  by  the  gov’t  as  “interest”  on  awards  from  the  WWII  War  Claims  Fund  were  not  legally  
interest because the recipients were never legally entitled to a principal amount on which interest could 
accrue. 

 Occasionally,  a  taxpayer  may  succeed  in  characterizing  an  amount  called  “interest”  in  a  statute  as  something  else. 

Bellingham v Canada (1995, FCA) 
Recall the facts from above p 58. The additional fact is that the Alberta Expropriation Act characterized the additional 
payment to  as  “interest”. 

Held: The nature of the statutory payment is a punitive damages award, not interest. It is a non-taxable windfall. But 

“ordinary  interest”  referable  to  the  amount  of  compensation  and  accruing  from  the  date  of  the  expropriation  until  the  
owner gives up possession is fully taxable under ITA 12(1)(c). 

 Interest on settlement payments (so probably also pre-judgment interest?) is legally interest. 

Shaw v Canada (1993, FCA) 
In 1977, Alberta expropriated ’s  farm  under  the  provincial  Expropriation Act.  sued for additional compensation under 
the Act and settled with the province in 1986. The settlement agreement included additional compensation plus interest 
computed at 13% per annum on the additional amount and totalling $1,020,368. 

Held:  The  amount  in  the  settlement  labelled  “interest”  is  taxable  interest,  not compensation for the expropriation. 

 The characterization of a payment as interest or not-interest does sometimes come up in the deductions context. 
Obviously, the incentives of the Minister and the taxpayer are reversed. 

Sherway Centre Ltd v Canada (FCA) 
 financed the construction of a shopping centre with bonds issued at a fixed coupon of 9.75% plus a variable rate of 
“participatory  interest”  equal  to  𝟏𝟓% × (𝑺 − $𝟐. 𝟗𝑴) where 𝑺 is ’s  “operating  surplus”  in  the  year.  The  aggregate yield 
on the bonds was projected to be 10.25% per annum. Yet had  issued bonds with a fixed 10.25% coupon, there is a very 
real possibility it would have gone bankrupt. 

Held:  The  “participatory  interest”  is  legal  interest.  It  is  referable to a principal sum because the obligation to pay it exists 
only so long as there is a principal balance outstanding. It accrues day-to-day because it is paid in compensation for the 
use of money over a stipulated period. The jurisprudence must develop alongside of, and take into account, new and 
innovative financing schemes for new business ventures. 

Interest and Capital Combined (SAAR) 

Rule 
If, under a contract or other arrangement, an amount can reasonably be regarded as being in part interest and in part of a 
capital nature, the amount that can reasonably be regarded as interest is deemed to be interest: ITA 16(1)(a).115 

                                                             
115 ITA 16(1)(b) does exactly the same thing for the general case in which the amount can reasonably be regarded in part of an income 
nature and in part of a capital nature. 
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Tests 
The  “tests”  for  whether  an  amount  can  reasonably be regarded as in part interest and in part capital in Groulx include 
subjective and objective elements: 

 Objective 
o What is the prevailing rate of interest charged in similar transactions in ordinary business practice?  
o Does the purported sale price of the thing sold exceed its FMV? (With the surplus presumed to be interest). 

 Subjective 
o Does the taxpayer have a subjective intent to capitalize interest? In Groulx, this is inferred from objective 

evidence: 
 ’s  level  of  sophistication  and  incentive  to  capitalize  interest. 
 The course of negotiation between the parties. 

Miscellaneous 
 A stream of future payments, purporting to be interest-free, from a sale of real estate, will likely be characterized as in 

part interest and in part capital. 

Groulx v MNR (SCC) 
 owned and operated a farm in the parish of St-Laurent for a span of 20 years. In the last 6 years, he was approached by 
various persons offering to buy the farm. Eventually, Thorndale Investment Corporation offered $350K for the farm and  
counteroffered $450K. A period of intense negotiation ensured during which  gradually dropped his price: first to $400K, 
then to $395K, then to $395K with payments structured as follows: $85K down, with the balance of $310K over 7 years 
waiving interest, except that (1) a per annum rate of 6% would be levied on payments in arrears; and (2) Thorndale had 
the right to pay early and so earn a discount calculated at a 5% annual rate.116 

The Minister proved that at the time the parties made the deal, the prevailing rate of interest on similar transactions was 
5%. The Minister also led expert evidence establishing a prima facie case that $395K exceeded the fair market value of the 
land sold, a case which  failed to rebut.117 

 was  “no  ordinary  farmer”.  Parts  of  his  income  came  in  the  form  of  a  salary  from  a  company  of which he was president, 
but a considerable amount of it also came from investments.  was no stranger to real estate transactions. According to 
the  judge  of  first  instance,  “a  child  could  have  seen”  that  interest  on  the  outstanding  balance  at  5%  would  have doubled 
’s  taxable  income.”  He  thus  inferred  that   was  aware  of  the  pecuniary  advantage  to  avoiding  “interest”. 

Held: The part of the payments that would represent interest at 5% is taxable interest income under [the old equivalent 

of] ITA 16(1)(a). This portion can reasonably be regarded as interest because (1) the almost universal business practice is 
to charge interest at 5%; (2) this  is  supported  by  the  Minister’s  evidence  that  the  purported  “price”  exceeded  the  FMV;  
and (3) ’s  obvious  interest  in not doubling his taxable income. 

o At the time that Groulx was decided, no income tax was levied on capital gains, so the part of the price 
attributable to the present value of the property would have escaped tax, while the part attributable to 
interest became taxable as income from business or property. Nowadays, the part attributable to capital 
would be subject to capital gains tax. 

 In Vanwest Logging, the Exchequer Court distinguished Groulx: 

                                                             
116 DD:  This  is  “reverse”  interest.   
117 Contrary to what I understood DD to be saying in class, if you read the case the evidence about the FMV of the property has nothing to 
do  with  the  price  paid.  The  time  value  of  money  has  nothing  to  do  with  the  expert  witness’  attempts  to  assess  what  the  land  would sell for. 
The evidence of the witness, M Lemire, was based on  “une liste détaillée des ventes de fermes dans le voisinage, comparables, mais 
diversement, à la propriété de l'intimé; transactions conclues entre le 6 juin 1955 et le 26 novembre 1956”. 
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Vanwest Logging Co v MNR (Ex Ct) 
 sold a schwack of timber for $7.5M, with $1.5M up front and the balance payable in five equal annual instalments. The 
only interest payable under the contract was 6% on overdue instalments. Unlike in Groulx, there is no evidence that the 
(A) parties ever discussed paying interest or waiving it; (B) the purchase price exceeded the FMV; or (C) that the practise 
in similar transactions is to charge interest on the unpaid balance. 

Held: None of the Groulx factors apply. The entire purchase price is in the nature of a capital payment. 

DEDUCTIONS 
Recall that income from a business or property is the profit from that activity under ITA 9(1).The Supremes have repeatedly 
affirmed that ITA 9 implies that income is a net concept and that reasonable expenses may therefore be deducted.118 

There are several sources of limitations on what a taxpayer may deduct from his income from business or property and these 
may broadly be classed as general versus specific rules. The general rules are based on the profit concept in ITA 9(1); the 
income earning purpose requirement in ITA 18(1)(a); and the overall reasonableness rule in ITA 67. The specific rules address 
issues such as the deductibility of interest expenses and various minutiae on which Parliament felt the need to override the 
courts or to act for political reasons (for example, expense account living and home office expenses). 

General rules 
Everyone seems to accept that to be deductible under the ITA 9(1) profit concept, an expense must be consistent with the 

ordinary principles of commercial trading or well accepted principles of business.119 In 1999, however, the SCC seems to have 
changed what this phrase means. Before then, the courts often followed the mixed objective/subjective approach to 
deductions taken by Thorson P in Imperial Oil v MNR (1947, Ex Ct).120 The objective question was whether the expense is 
incidental, in the sense of unavoidable, to the business. The subjective question, which is apparent on the face of ITA 18(1)(a), 
was whether the expense is incurred for an income earning purpose. In 1999, the SCC swept away the objective part of the test 
in 65302 BC Ltd v MNR. 

Rule 

Unless its deduction is prohibited by a more specific rule, an expense is deductible against income from business or property if 
it was incurred for the purpose of earning income from that business or property: ITA 9(1), ITA 18(1)(a), 65302 BC Ltd v MNR.  

While this may seem to be a highly subjective test, an expense may only be deducted to the extent that it is reasonable in the 
circumstances: ITA 67. There is thus an objective component because the courts are not required simply to take the taxpayer 
at his word in circumstances in which no reasonable businessman would have incurred the expense. 

Reasonableness (AAR) 

Rule 
No expense may be deducted except to the extent that it was reasonable in the circumstances: ITA 67. 

Miscellaneous 
 ITA 67 is situated  in  Subdivision  f  (“Rules  Relating  to  the  Computation  of  Income”)  of  Part  I,  Division  B,  and  thus  applies 

to all deductions, including deductions taken against income from office and employment. 
 DD characterizes ITA 67 as a kind of anti-avoidance rule, but says the courts are often reluctant to apply it. 

                                                             
118 See above note 100 and the cases cited there. 
119 This is cited, eg, at the beginning of Iacobucci J’s  reasons  in  65302 BC. 
120 Briefed on the issue of the deductibility of damages payments below at p 70. 
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Cipollone v Canada (1994, TCC) 
 carries  on  business  as  a  “humourologist”  providing  humour  therapy  sessions  &c. Over 7 years,  deducted expenses 
(many of which could conceivably be personal) quite out of any proportion to her revenues, as is illustrated in the table 
below. The Minister disallowed all of the deductions, offering as one basis that they were unreasonable. 

Year Inclusion Deduction Loss 
1987 $85 $14,588 $14,503 
1988 $475 $7,693 $7,218 
1989 $3,653 $14,072 $10,419 
1990 $1,327 $11,370 $10,042 
1991 $1,391 $12,998 $11,607 
1992 ~ $4,000 > $4,000 loss 
1993 ~ $5,300 ~ $17,000 ~$12,000 

 

Held: The reason ’s  losses  were  so  great  is  that  she  is  claiming  unreasonable  expenses.  It  is  obvious  that  they  are  
unreasonable—one need only look at them in relation to the revenues  was generating—but the magnitude of the 
unreasonableness  can’t  be  determined  on  the  available evidence. Matter remitted to the Minister to assess what portion 
of the deductions is reasonable. 

o One argument that the Minister tested out in trying to disallow ’s  deductions  was  that  she  had  no  REOP.  This  
argument did not fly, and most likely would get nowhere in a post-Stewart world.121 

 Expenses disproportionate to revenues, without more, will not ground a finding of unreasonableness. 
o When dealing with interest expenses, the objective test for unreasonableness is whether  voluntarily paid 

interest above market rates. 

Mohammad v Canada (1997, FCA) 
 financed the purchase of a residential property for rental purposes entirely with borrowed money. The Minister said 
this was unreasonable because expenses were bound to exceed revenues. 

Held: Deductions allowed. It is arbitrary to disallow expenses just because they are disproportionate to revenues. The 
trier of fact should apply an objective test to the maximum extent possible. In the case of interest expenses, the objective 
question is whether  agreed to pay interest at above market rates. Since  did not do so, the expenses are not 
unreasonable. 

 Now how the Minister tried a different argument on similar facts to Stewart but again failed. 
 But the Federal Court of Appeal explicitly did not overrule Cipollone and said that in cases such as 

Cipollone where the objective component is difficult to isolate, a court may use common sense to 
declare expenses that are so excessive or extravagant as to be unreasonable. 

 The objective test of whether the taxpayer is voluntarily paying unnecessarily high costs has been applied to rents as 
well as interest payments. 

Ammar v Canada (2006, TCC) 
’s  business  is  immigration  consulting  for  Middle  Eastern  students  seeking  to  study  in  Canada.  For  this purpose, he rents 
an apartment in Cairo. He paid annual rents of $43K, $24K, $24K, and $43K in the years 1997–2000 and tried to deduct 
the amounts against income from business. The Minister brought evidence that a hotel room or comparable apartment 
would have cost less than ½ the rents claimed by  in the years at issue. 

Held: Deductions disallowed (presumably only to the extent they are unreasonable). 

o But  the  court  explicitly  said  it  wasn’t  taking  issue  with  ’s  choice  to  rent  an  expensive  apartment. The issue 
was the fact that the rent exceeded the amount  would have to pay for a comparable apartment. 

                                                             
121 Stewart was decided in 2002. See above at p 51. 
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Particular Issues 

The following cases are grouped under subject matter headings for convenience only. They are all meant to illustrate the 
general rule set out above. 

Damages Payments 
 In general, a payment of damages (or a settlement in lieu thereof) to a plaintiff who was harmed by the negligence of a 

business’  servants  is  deductible  if  occasioned  by  an  income-earning purpose. 

Imperial Oil v MNR (1947, Ex Ct) 
In  1927,  Imperial  Oil’s  vessel  “Reginalite”  crashed  into  US  Steel’s  steamship  “Craster  Hall”,  which  was  lying  at  anchor  
outside the harbour  of  Talara,  Peru.  The  collision  sank  the  “Craster  Hall”  although  “Reginalite”  suffered  almost  no  
damage. Imperial Oil admitted  negligence  on  the  part  of  the  crew  of  “Reginalite”  and  in  1930  paid  $526,995.35  in  
settlement  of  US  Steel’s  claim.  When  Imperial  Oil  deducted  the  settlement  payment,  the  Minister  took  exception. 

Held: The payment is deductible. The question is whether the liability which made the payment necessary is part of the 
operation by which the taxpayer earned his income, as here it was. It makes no difference whether the liability arises out 
of tort or contract. 

o As mentioned above, the part of the case requiring the payment to be incidental, in the sense of unavoidable, 
was overruled by 65302 BC, so I have cut it out altogether. 

o Imperial Oil is still good law for the following proposition: 

[I]ncome is earned not by the making of expenditures but by various operations and transactions in which 
the taxpayer has been engaged or the services he has rendered, in the course of which expenditures may 
have been made. These are the disbursements referred to in sec. 6(a) [ie ITA 18(1)(a)], namely those that 
are laid out or expended as part of the operations, transactions or services by which the taxpayer earned 
the income. . . . This means that the deductibility of a particular item of expenditure is not to be 
determined by isolating it. It must be looked at in connection with the operation, transaction or service in 
respect of which it was made so that it may be decided whether it was made not only in the course of 
earning the income but as part of the process of doing so. 
 —Thorson P, Imperial Oil v MNR 

 The following result is suspect in light of 65302 BC: 

Davis v MNR (1964, TAB) 
, a pig farmer, caused a car accident while driving his family to his brother’s  farm  to  inspect  two  boars with a view to 
buying them.  later did buy one of the boars.  tried to deduct the damages and legal costs he paid in relation to the 
accident. 

Held:  cannot deduct damages resulting from his personal negligence. The accident was in no way incidental to the 
business of farming or hog-raising. 

 On the other hand, even after 65302 BC, a malicious libel may shade so far into the personal end of the spectrum that 
it would be unreasonable (ITA 67) to permit its deduction? 

o Consider the following old English authority. 

Fairrie v Hall (Inspector of Taxes) (1947, Eng KB) 
 is a sugar broker.  In  his  anger  over  the  government’s  sugar  buying  policy,   uttered a malicious libel against a 
government official who also happened to be a sugar broker. 

Held:  may not deduct the damages he paid as compensation for the libel because they are only remotely connected to 
his trade as a sugar broker. 
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o On the other hand a newspaper proprietor likely has a good claim to deduct compensation paid in libel suits. 
Australian courts have permitted this: Herald and Weekly Times v Federal Commissioner of Taxation (Aus HC). 

 One of the exceptions to the broad deductibility of fines permitted in 65302 BC is for what Iacobucci J described as a 
breach  of  a  legal  obligation  “so  egregious or repulsive that the fine subsequently imposed could not be justified as 
being  incurred  for  the  purpose  of  producing  income.” 

o We generally consider lying to be repulsive. Could Iacobucci J’s  statement  prevent  the  deduction  of  damages  
for fraudulent misrepresentations? If not, what is the justification for Poulin in a post-65302 BC world? 

Poulin v Canada (1996, FCA) 
 is a real estate broker who had to paid $386K in damages for false and fraudulent representations to a former client.  
obviously attempted to deduct the payment when computing the income from his brokerage business. 

Held: Deduction disallowed. While professional activities carry with them a risk of having to pay damages, the damages 
for fraudulent misrepresentation did not correspond to the risk a professional must assume in order to carry on a real 
estate brokerage business. 

Legal Defence Costs 
 Legal  costs  paid  out  to  defend  a  taxpayer’s  right  to  use  certain  business  practices  are  deductible  in  computing  the  

taxpayer’s  income. 

Rolland Paper Company v MNR (1960, Ex Ct) 
Various companies, including , carried on the business of manufacturing fine paper. They were charged under some anti-
combine-like provision of the Criminal Code and sentenced by the trial court to fines of $10K. The Court of Appeal and el-
Surpremo Court of Canada rejected ’s  appeal,  which  cost   legal expenses of $6K. Can  deduct these legal costs against 
its income from business? 

Held: ’s  legal  costs  are  deductible.  The  question  for  the  Exchequer  Court  isn’t  whether  the  trade  practises  are  legal  or  
illegal but whether legal fees incurred defending them are deductible as having been incurred for the purpose of gaining 
or producing income from business. 

o Although pre-dating 65302 BC by a good margin, Rolland is clearly in the spirit of 65302 BC. 

Illegal Payments 
 The fact that illegal payments are notionally deductible under the basic framework (but see the bullet below on 

ITA 67.5) should not be surprising, given that income is a net concept and gains from illegal activities must be included. 

Espie Printing Co v MNR (Ex Ct) 
 made some kind of overtime wage payments in circumstances that may have been illegal. 

Held: Whether or not the payments were illegal is irrelevant. The question is whether they were laid out or expended for 
the purpose of gaining income. A net profit cannot possibly be computed without deducting such expenses. 

 I say notionally deductible because the obvious problem with bona fide illegal payments (if one can use that phrase) is 
that  if  you  are  busily  breaking  the  law,  usually  you  don’t  put  yourself  out  documenting  your  activities.  This  leads  to  
evidentiary problems in front of disapproving tax court judges. 

Muller’s  Meats  Ltd v MNR (TAB) 
’s  business  is  wholesale  meat  distribution.  It sought to deduct various under the table bribes to chefs and purchasing 
agents but lacked, due to the nature of the alleged payments, receipts proving they had been made. 



 

– 72 – 

Held:  failed to prove that it incurred the expenses. Indeed, in the case of bribes or other improper payments, the 
burden of proof is heavier than for ordinary above-board expenses. If a taxpayer is willing to bribe someone to do 
business, the reliability of his uncorroborated evidence is clouded with suspicion. 

 The first bullet refers to the basic framework (ie ITA 9(1), ITA 18(1)(a), ITA 67). There is now  a  statutory  “anti-bribe 
rule”,  ITA 67.5, which makes certain payments to government officials, and certain bribes to public sector individuals 
that constitute Criminal Code offences, non-deductible. 

Specific Rules 

Fines and Penalties 

Rule 
A taxpayer may not deduct fines and penalties, other than those prescribed122 by regulation, which are imposed under the law 
of any country or political subdivision of the country: ITA 67.6. 

Miscellaneous 
65302 BC Ltd v MNR (1999, SCC) 
 is a poultry farming operation in BC. Under a protectionist scheme designed to enrich egg producers at the expense of 
egg consumers in BC,  may only keep a certain quota of laying hens each year. The BC Egg Marketing Board caught  
running far over quota as a result of deliberate decisions to (1) delay buying more quota until an anticipated price drop; 
and (2) increase production in order to supply a major customer which it feared it would otherwise lose. 

The Egg Marketing Board slammed  with $270K in over-quota penalties, which  attempted to deduct. The Minister of 
National Revenue was not amused. 

Held: Income is a net concept under ITA 9(1) and deductions are permitted to the extent they are consistent with well-
accepted principles of business or commercial trading, subject to the specific limiting provisions of the Act. The language 
of ITA 18(1)(a) does not support an avoidability doctrine and Imperial Oil should not be followed in that respect. Given 
that it is well-established that expenses related to illegal activities may be deducted under the Act123, taxpayers should be 
permitted to deduct fines and penalties. Tax authorities are not concerned with whether activity is an offence, but with 
the  extent  to  which  it  generates  income.  Courts  should  not  introduce  uncertainty  by  intervening  on  grounds  of  “public  
policy”  unless,  perhaps,  a  breach  of  law  is  “so egregious or repulsive that the fine subsequently imposed could not be 

justified as incurred for the purpose of earning income.” 

The  incurred the penalties as part of its day-to-day operations due to a considered business decision made in order to 
realize income. They  are  deductible.  If  Parliament  doesn’t  like  this,  it  can  damn-well legislate non-deductibility of fine. 

 Subsequently, Parliament damn-well did. ITA 67.6 overturns the disposition of 65302 BC. However, 65302 BC remains 
good law for other purposes. 

 One of the points made by Iacobucci J in 65302 is that the Canadian income tax system is self-administered, and courts 
should minimize the guesswork for taxpayers in preparing their tax returns. 

 Another important point not made is  that,  to  the  extent  the  income  tax  system  is  based  on  a  taxpayer’s  so-called 
“ability to pay”  (this  is  a  phrase  DD  brings  up  from  time-to-time), it is utterly nonsensical to say that  is  “able  to  pay”  
$100 if his revenue in the year is $100 but he has to pay out $200 in administrative fines. 

                                                             
122 And  there  basically  aren’t  any  prescribed  fines  or  penalties. 
123 Not to mention that gains from illegal activities must be included—see No. 275 v MNR. 
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Expense Account Living 

Personal and Living Expenses 

RULE 
A taxpayer may not deduct personal or living expenses against income from business or property: ITA 18(1)(h). 

MISCELLANEOUS 
 Clothing bought by an individual which she wears or could wear in everyday life is a personal or living expense which 

may not be deducted due to ITA 18(1)(h). 

No. 360 v MNR 
 is an actress and TV personality. She stars in CBC period and modern plays, sometimes in movies, and regularly appears 
in  “TV  engagements”,  including  on  a  TV  show  in  which  she  gives  “advice  on  beauty  and  elegance  to  an  extremely  exacting  
female  audience”  who,   says, write nasty letters if they catch her wearing the same dress twice. In the CBC plays, the 
broadcaster furnishes costumes for period pieces but the actors must buy their own clothing for the contemporary plays. 
Moreover, many of ’s  contracts  and  engagements  derive  from  her  reputation  for  elegance  and  style,  which  she  must  
therefore keep up by spending considerable amounts on clothing in general. 

Under cross-examination,  admitted that she wears, or could wear, the clothing and accessories she buys for TV 
engagements on other occasions. 

Held: ’s  spending  on  clothing  and  accessories  represents  non-deductible personal and living expenses. 

 This is one of the rare examples when the deduction limitations on income from business may give a harsher result 
than similar inclusion exemptions in the employment context. Contrast No. 360 with Huffman v MNR.124 

Golf Course or Facility, Yacht, Camp, Lodge 

RULE 
A taxpayer may not deduct an expense incurred for the use or maintenance of any of the following: 

 a golf course or facility; 
 a yacht; or 
 a camp or lodge 

unless the taxpayer incurred the expense in the ordinary course of the business of providing the property for hire or reward: 
ITA 18(1)(l)(i). [18(1)(ell)(roman i)] 

MISCELLANEOUS 
 The terms used in ITA 18(1)(l)(i) are not defined in the Act, but the courts have weighed in on them. 

o A condominium  is  not  a  “camp”  or  “lodge”. 

Fehrenbach v MNR (TCC) 
, a partner in a law firm, sought to deduct expenses incurred to maintain a condo which he used primarily for personal 
use but at which he also entertained clients and prospective clients. 

Held: Deduction disallowed. It is not barred by ITA 18(1)(l) because  it  would  be  stretching  the  words  “condo”  or  “lodge” 
to the breaking point to include them. However, it is disallowed under both ITA 18(1)(h) and separately under ITA 67. 

                                                             
124 Above at p 17. 
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o The meaning of the words used in ITA 18(1)(l)(i) should account for the purpose of the provision and the use to 
which the taxpayer puts the property. 

John Barnard Photographers Ltd v MNR (TRB) 
 sought to deduct the cost of maintaining a boat that it used to conduct the research and photography necessary to 
product a fishing almanac which it hoped to sell to tourists. 

Held: Deduction allowed. ITA 18(1)(l)(i) is aimed at recreational facilities including using a yacht for pleasure and does not 
deny deductions in respect of any motor boat regardless of the use it is put to. 

o A  taxpayer’s  spending  on  golf  tournaments,  including  incidental  meals  and  beverages,  to  promote  its  business  
among its clients is barred from deduction by ITA 18(1)(l)(i): Group Y Bourassa & Associés c Canada (TCC). 

Membership in Club Providing Dining, Recreational, or Sporting Facilities 

RULE 
A taxpayer may not deduct an expense incurred as membership fees in any club whose main purpose is to provide: 

 dining, 
 recreational, 
 or sporting 

facilities to its members: ITA 18(1)(l)(ii).  [18(1)(ell)(roman ii)] 

MISCELLANEOUS 
 

Damon Developments Ltd v Canada (TCC) 
In order to give its senior management personnel access to the club and host guests for promotional purposes,  paid 
membership fees to the Saskatchewan Roughriders Football Club. Are these fees deductible business expenses? 

Held: Deduction disallowed under ITA 18(1)(l)(ii). 

 ITA 18(1)(l)(ii) overturns the decision of Thorson P in Royal Trust Company v MNR. 
o Nevertheless, the section is drafted quite narrowly and does not prevent the deduction of, for example, hotel 

room expenses (nor does any other section of the Act). 
o Thus despite not being valid for clubs, the ratio decidendi of Royal Trust is applicable by analogy to other 

cases. 

Royal Trust Company v MNR (1957, Ex Ct) 
From many years of experience,  has concluded that the best way of attracting trust company business is through the 
personal contacts of its officers and senior managers. Accordingly,  has a very detailed policy requiring all officers to 
become members of social clubs in their communities and attend them regularly, and indeed designating the clubs to 
which particular officers should belong.  pays the admission fees and membership dues for its officers and seeks to 
deduct them in computing its income from business. 

Held: Deductions allowed (although later legislatively disallowed by ITA 18(1)(l)(ii)). The use of social clubs by ’s  officers  
is particularly suited to the kind of personal business done by a trust company and generated profitable business beyond 
that which mere advertising could produce. Moreover, ’s  competitors  followed  similar  policies  and  considered  it  good  
business practise to do so. It is consistent with good business practise for a trust company like  to make the payments in 
question and the expenses are hence deductible. 
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 One reason why DD loves Royal Trust is because Thorson P amended his reasoning from Imperial Oil 
to say that consistency with principles of commercial trading and accepted business practise is the test 
for deductibility under ITA 9(1) and is a different than profit-making purpose under ITA 18(1)(a). 

 Is this relevant post-65302 BC? 
 Note that the subparagraph refers only to a club whose main purpose is to provide dining, recreational or sporting 

facilities: 
o Potential argument that the provision of those things is only ancillary and not the main purpose of the club. 
o Also the ordinary sense of the section suggests that it contemplates dining facilities, not dining. So potential 

argument  that  the  club  doesn’t  provide  the  facilities? 

Parties 
There is no rule in the Act which specifically relates to parties. The courts have generated mixed results by applying a 
combination of the ITA 9(1) (consistency with the principles of commercial trading or accepted business practise) and 
ITA 18(1)(a) (income producing purpose) tests to parties. 

NO DEDUCTION (or benefit assessed on individual) DEDUCTION ALLOWED 
 Adaskin v MNR (1953, TAB)—Deduction of expenses for cast party 

held after performance finished and actors already paid disallowed for 
want of income-earning purpose. 

 Roebuck v MNR (1961, TAB)— is a lawyer. Deduction of 
proportion of expenses related to ’s  clients  and  prospective  clients  
who  invited to his daughter’s  bat  mitzvah  denied  under  both  tests. 

 Fingold v MNR (1992, TCC)—Proportion of expenses relating to 
business guests invited to ’s  son’s  bar  mitzvah,  having  been  
deducted by ’s  company,  are  taxable  to   as  a  shareholder’s  benefit  
on the basis that there is no evidence the guests knew they were 
guests of the company rather than  personally. Contrast with 
Grunbaum. 

 Grunbaum v Canada (1994, TCC)—Deduction 
allowed for proportion of expenses related to 
business guests invited to ’s  daughter’s  
wedding. ’s  company  paid  and  deducted  these  
expenses. The invitations to the business guests 
were sent through the company and identified 
the trade name of the company on the interior 
and exterior of the envelopes. The expenses 
are properly deductible to the company and 
are not a taxable benefit to . Contrast with 
Fingold. 

Meals and Entertainment 

RULE 
The Act does not eliminate entirely the possibility of deducting food, beverages, and entertainment expenses, but it does 
reduce them via a deeming rule. Assuming they are not limited by any other rule and are properly deductible under Royal 

Trust-type principles125, ITA 67.1 deems amounts paid in respect of: 

 the human consumption of food or beverages; or 
 the enjoyment of entertainment 

to be the ½ of the lesser of the actual amount paid, or if the amount paid was unreasonable, then an amount that would be 
reasonable in the circumstances. 

NOTE that ITA 67.1 specifically does not extend to moving expenses. If a moving expense is deductible under ITA 62, the whole 
amount, and not only 50%, is deductible. 

MISCELLANEOUS 
 The clear text of ITA 67.1 is  broad  enough  to  capture  “consumption”  by clients of a business, not just members of the 

business organization. 

                                                             
125 See above at p 72. 
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Stapley v Canada (FCA) 
 is a real estate agent. In the expectation that they would refer more business to him,  bought gift certificates for food, 
beverages, and tickets to concerts and sporting events for clients who had bought or sold homes through his business.  
did not use these vouchers himself, nor had he any control over how—or whether—his clients used them. It is a fact that 
these expenses were marketing expenses for ’s  business. He sought to deduct them. 

Held: Deductions limited to 50% of cost. Although the object of ITA 67.1 is not to limit deductions in cases like ’s,  the  
plain meaning of the provision and the scheme of the Act indicate that it does anyway. (The court cited the familiar 
phrase of Dickson J from Nowegijick v The Queen126 &c). 

 In Scott, the court accepted that deductions for additional food and water consumed by a courier in the course of his 
deliveries were permissible, not being prohibited by ITA 18(1)(h). The Minister did not apparently argue ITA 67.1. 

Scott v Canada (FCA) 
 is a courier who delivers packages by foot and public transit. He seeks to deduct the costs of extra food and water he 
consumes during his daily routine. 

Held: The extra food and water is analogous to the fuel that a courier who delivers by automobile is permitted to deduct. 
Therefore it is not a personal or living expense and is not prohibited from deduction by ITA 18(1)(h). 

Home Offices 

Rule 
There are two rules relating to home offices in ITA 18(12)127, and they both relate only to an individual taxpayer’s  income  from  
business. The first rule, in ITA 18(12)(a), limits deductibility by narrowly defining what a home office is. 

(a) an individual taxpayer may only deduct expenses for any part of128 a “self-contained  domestic  establishment” in 
which he resides to the extent that that part (the “work  space”) is: 

(i) his principal place of business; or 
(ii) used 

 exclusively for the purpose of earning income from business; and 
 on a regular and continuous basis for meeting clients, customers or patients of the individual in 

respect of the business. 

The second rule, in ITA 18(12)(b–c), limits deductibility by prohibiting the taxpayer from using home offices expenses to 
generate a loss. 

(b) the amount of a deduction permitted under paragraph (a) may  not  exceed  the  individual’s  income  from  business  
computed without reference to that amount129; 

(c) but where paragraph (b) limits a deduction, the taxpayer may carry it forward to a future year. 

Miscellaneous 
 The  word  “meeting”  in  ITA 18(12)(a)(ii) includes speaking over the phone. 

                                                             
126 See, eg, at above note 110. 
127 As with all the specific limiting provisions, you have to consider the applicability of the general limitations under ITA 18(1)(a), 18(1)(h) 
and 67 as well when looking at the appropriateness of home office expense deductions. 
128 ie, You can deduct home office expenses for a part of the home only, as long as the whole part in respect of which the expenses are 
being deducted meets either paragraph (i) or (ii) of the test. 
129 (And without reference  to  sections  34.1  and  34.2,  which  we  didn’t  study.) 
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Vanka v Canada (TCC) 
A family physician, , maintains an ordinary office in downtown Montreal in which he sees patients between 8:00am to 
7:00pm on weekdays.  also keeps a home office where, on average, he sees one patient per week and receives 7 phone 

calls per morning. When taking these calls,  pulls  up  the  patient’s  medical  files  over  a  computer  network  from  his  
downtown office. The tax court judge found as a fact that  used the office exclusively for the purpose of earning income 
from business, so the issue was whether he used it to meet patients on a regular and continuous basis. 

Held: Either seeing a flesh-and-blood patient once a week constitutes regular and continuous use, or receiving seven 
phone  calls  a  week  does.  The  word  “meeting”  contemplates  speaking  to  patients  over  the  phone. 

o DD: 
 Vanka narrows the scope of the limitation (expands the scope of possible deduction). 
 Presumably if you can meet with someone by phone, you can do so by email as well. 

Travel 

Rule 
Business-related travel expenses may be deducted under the general principles of ITA 9(1), 18(1)(a) and 67. Deductible 
expenses include otherwise deductible personal or living expenses incurred while the taxpayer is travelling away from home in 

the course of carrying on his business: ITA 18(1)(h). 

Issues 
The two main issues we looked at in terms of business travel expenses are: 

1. What is ’s base of operations? The answer to this question effectively decides which commuting expenses are 
deductible. 

2. Is  carrying on one business at two locations, or two different businesses? The answer determines whether travel 
between the two locations in question is deductible. 

A third issue may be: 

3. Is  travelling, or sojourning? 

WHAT IS ’S BASE OF OPERATIONS? 
 When the issue is ’s  expenses  of  commuting  between  his  home  and  some  location where he carries on business, the 

cases turn on factual question of the location of the base of operations of ’s  business. 
o If the court finds as a fact the base of operations of ’s  business is his home, then travel between ’s  home  

and  another  work  location  isn’t  a  “personal  or  living  expense”  at  all,  does  not  even  come  within  ITA 18(1)(h), 
and is deductible under the general principles relating to income from business. 

Cumming v MNR (Ex Ct) 
 is an anaesthetist whose home is ½ mile from the hospital in which  performs operations on patients. The problem 
with the hospital is that it has no place at all where  can  carry  out  “the  administrative  functions  of  his  practise”—namely, 
maintaining business records, preparing billings, reviewing medical journals and the like. 

’s  routine  is  therefore  to  return  home  from  the  hospital  at  4:00pm  each  day  to  work  on  his  records  in  a  home  office  he  
maintains for that purpose. He then goes back to the hospital at 6:30pm to visit patients and get the schedule for his next 
operation.  seeks to deduct the expenses of using his car to travel to and from the hospital. 

Held: Deductions permitted. The base of operations of ’s  business  is  his  home.  Therefore, commuting between his home 
and  the  hospital  is  not  a  “personal  or  living  expense”  at  all. 
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o If  maintains a separate office outside of his home, he will have difficulty convincing a court to find that his 
home is his base of operations. 

Henry v MNR (SCC) 
Like in the Cumming case,  is an anaesthetist who seeks to deduct the expense of commuting between his home and the 
hospital in which he works. The crucial factual distinction is that in this case,  maintains a separate office at a third 
location in which he keeps his business records and makes up his accounts. 

Held: Deductions disallowed. Even if Cumming was properly decided (which the court declined to weigh in on), it does not 
apply on the facts. 

o Under the base of operations concept, a taxpayer can deduct commuting expenses against income from 
business even when 

 only a small part of ’s  business  activities  occur  at  the  base  of  operations;  and 
 most of the commuting expenses result from ’s  choice  to  situate  the  base  of  operations  far  from  the  

other sites where he carries on the business. 

Forrestell v MNR (TCC) 
From 1978 to 1990,  lived in Campbellford, ON, and commuted to Toronto (a distance of some 200km) on a weekly basis 
because he worked as an independent contractor at ROM. While in Toronto during the week,  lived in a small apartment 
which he rented as a home office. Only a small part of ’s  total  business  operations were carried on in Campbellford, and 
the fact that they were carried on there at all was a choice (the TCC found as a fact) by .  sought to deduct the expenses 
for travelling between Campbellford and Toronto, and for meals consumed while travelling. 

Held: Deductions permitted. Campbellford is ’s  base  of  operations.  It  follows  that  his  expenses  of  operating  wherever  
and whenever his business requires are properly deductible. 

 Note  that  this  interpretation  of  the  Act  gives  much  better  treatment  to  “business”  than  to  employee  commuters.130 

IS  CARRYING ON ONE OR TWO BUSINESSES? 
 The deductibility of commuting and travel expenses when  travels from point  to point  assumes that  is 

operating the same business at both  and . 
 The revenue authorities have thus assessed tax on the basis that the business  operates at location  is a distinct 

business from the one  operates at location . The courts do not seem terribly impressed with this line of argument. 

Randall v MNR (SCC) 
A resident of Vancouver, ’s  business  is  managing  horse-racing activities at various tracks in BC. At some point,  
contracted to manage the business affairs and transactions of the Portland Turf Association. He sought to deduct his 
expenses from travelling to Portland, and his meals and lodging while in Oregon. The Minister pounced. 

Held: Deductions allowed. ’s  Portland  business  is  but  one  base  of  a  single  business  carried  on  in  various  geographic  
locations. 

TRAVELLING OR SOJOURNING? 
 DD: Be aware that the Blackman distinction between sojourning and travelling could arise in the income from business 

context. 
 See above at p 31. 

                                                             
130 See the heading on Travelling  “in  the  course  of”  office  or  employment at p 34 above in relation to the deductions permitted under 
ITA 18(1)(h) and (h.1). 
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Interest Expense 

Recall from the discussion of interest income inclusion above that the major issue in the inclusion context is usually whether a 
payment is in the nature of interest (income) or capital. In the area of interest expense deduction, the major issue is usually not 
whether an amount is interest, but rather whether it is used for the purpose of earning income from business or property.131 

Rule 
The rule on interest expense deductibility is codified in ITA 20(1)(c)(i). As set out by McLachlin J in Shell Canada Ltd v Canada 
(SCC), the rule is that an amount is deductible if it meets the following four conditions: 

1. the amount is paid or payable in the year in which the deduction is sought; 
2. the amount is paid under a legal obligation to pay interest on borrowed money; 
3. the borrowed money is used for the purpose of earning non-exempt income from business or property; and 
4. the amount is reasonable in the circumstances (the provision contains its own built-in reasonableness language). 

As stated above, it is the third element of the test that is most often controversial. 

Under ITA 20(3), if the taxpayer borrows a new amount to repay an old debt, then the new debt is deemed to be used for the 
same purpose as the old debt. 

Direct Use Test 
 The test for purpose under ITA 20(1)(c)(i) is based on the direct use to which the borrowed funds are put. The courts 

must look to the current and direct use of the money to see if it is an eligible use. 

Bronfman Trust v Canada (1987, SCC) 
Sam Bronfman set up a trust for his daughter Phyllis and her children. The trust is fixed as to income (Phyllis entitled to 
50% of income) and discretionary as to capital (trustees may distribute in their sole  discretion).  As  the  trust’s investment 
policy is focussed on capital appreciation, there is very little income. Poor Phyllis is only getting payments of 
$150K/annum. Thus in 1969 and 1970 the trustees decided to pay large amounts to Phyllis out of capital. 

The  trustees  concluded  that  liquidating  assets  to  pay  Phyllis  would  have  been  “commercially  inadvisable”132 so they 
instead borrowed the money to pay Phyllis and sought to deduct the interest payments for the purpose of computing the 
income from the trust. When the Minister protested, the trust advanced the following two arguments in court: 

1. The interest expense was incurred for an indirect income-earning purpose, because by borrowing the money to 
pay Phyllis the trust avoided dissipating income-earning assets. 

2. The trust would have obtained the deduction if it had sold assets to pay Phyllis and then borrowed money to 
replace them, so it should therefore be permitted the deduction. 

Held: Deduction disallowed. (1) The courts should ignore the indirect use of the money133 and consider only the current 
and direct use of the loan. (2) As to the second argument, the question is what  did, not what it could have done. 

o Some aspects of Dickson J’s  reasoning  in  Bronfman have been overruled by subsequent SCC jurisprudence: 
 Dickson J said that if the trust really had sold assets and then borrowed to repurchase them, its 

deduction  of  interest  expense  could  be  disallowed  as  a  “sham”.  Singleton overrules this. 
 Dickson J said that the income-earning purpose must be bona fide. DD says that Ludco overruled this. 

o However, Bronfman remains good law for the direct use test and for the proposition that it is the current use 
of the money that is important. 

                                                             
131 For the exception to the rule, see the case of Sherway Centre Ltd v Canada. This case is briefed up in the inclusions sections at p 66, but 
it  is  really  about  the  Minister  trying  to  disallow  the  deduction  of  “participatory  interest”  payments. 
132 Had this occurred after 1972, it also might have triggered capital gains tax. . . 
133 With a possible qualification for exceptional circumstances. The courts in Canadian Helicopter Ltd v Canada seized on this language to 
permit the deduction of interest on money borrowed for an indirect eligible use. See below at p 81. 
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 The  courts  should  “trace”  the  use  of  the  money. 
 ie If you borrow to buy a yacht, then sell the yacht and use the proceeds to earn income from business, 

your post-yacht interest is deductible. But if you borrow money for your business and later appropriate 
it to buy a yacht, only the pre-yacht interest is deductible. 

 The direct use inquiry  should  not  search  for  the  “economic  reality”  behind  a  situation. 

Singleton v Canada (2001, SCC) 
John Singleton (), a partner at Singleton Urquhart in Vancouver, entered into a series of transactions on a single day, 27 
October 1988. Although the exact order of the transactions is not clear,  withdrew some $300K from his capital account 
at the firm to use to buy a house, and borrowed $300K from a bank to repay contribute to his capital account at the firm. 
He deducted the interest on the bank loan against his income from his law practise. 

Held: Deduction allowed. The purpose of ’s  loan  was  to  refinance  his  capital  account.  The  court  must  (1) view the 
transactions independently; and (2) focus on the direct use of the loan. It should not search for the  “economic  realities”  
behind the situation. 

o Singleton overrules Robitaille v Canada (1997, TCC). That case also involved a partner at a law firm who did 
precisely what  did in Singleton. The Tax Court held for the Minister and disallowed the deduction essentially 
on the basis that the true purpose (ie the  “economic  reality”)  of  the  loan  was  to  buy  a  house. 

o DD: Singleton pre-dates the GAAR but would probably survive the GAAR. 
o The bizarre result is that  can effectively deduct interest on a residential financing loan through the 

intermediary of his business. 
 Note that under the direct use test, a taxpayer cannot use the loan for a non-eligible purpose, use his 

own money for an eligible purpose, and then deduct the interest on the loan as if it had been used for 
the eligible purpose. 

MNR v Attaie (1990, FCA) 
When  left Iran for Canada around the time of the revolution, he had some $200,000 squirreled away there 
which  he  didn’t  have  immediate  access  to.  In  order to buy a house in Don Mills, ON, therefore,  borrowed 
money from the bank. Expecting to get at the Iranian dough quite soon,  ensured that his Canadian mortgage 
was repayable early without penalty (even though the bank charged higher interest for this right). The final rate 
was 10¾ percent. But by the time  got the Iranian money, interest rates had risen dramatically. Instead of 
repaying the mortgage,  bought term deposits at 14–16% in order to earn the spread over the mortgage 
interest. He then sought to deduct the mortgage interest against his income from this little investing adventure. 

Held: Deduction disallowed. The direct and actual use of the mortgage loan was to obtain a personal residence. 

 The direct use of the borrowed money must be to earn income in the sense of revenue, not necessarily in the sense of 
net income. 

Ludco Enterprises v Canada (2001, SCC) 
This  case  involves  two  companies  located  in  an  offshore  tax  haven.  The  companies’  declared  purpose is to pay little in the 
way of dividends in order to accumulate untaxed investment returns. In turn, these accumulated assets increase the 
companies’ share prices so that shareholders can sell the shares at a capital gain. 

The s in this case borrowed money in order to buy shares in the above companies. They incurred interest expenses of 
$6M, which they deducted, on these loans; but earned only $600,000 in dividends in the same time period. At the end of 
the period, s sold the shares for a capital gain of $9.24M. 

Held:  Deduction  allowed  for  the  full  $6M.  The  term  “income”  in  ITA 20(1)(c)(i) does not refer to net income but to income 
subject to tax. Therefore if a taxpayer has an ancillary purpose to earn income subject to tax, the interest expense is 
deductible. 
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o If you consider that half of the capital gain of $9.24M would have to be included in ’s  income,  plus  the  $600K  
in dividends, ’s  total  taxable  inclusions  on  the  transaction  would  have  been  $5.2M.  Had  the  capital  gain  been  
higher  by  $1.6M  plus  1¢,  the  Minister  would  have  been  makin’  money. 

 Despite the direct use test, in at least one case  has obtained a favourable result by application of an indirect use. 

Canadian Helicopter Ltd v Canada (TCC,  aff’d  FCA) 
After borrowing the money at interest, SubCo () turned around and loaned it to ParentCo interest-free. The purpose of 
the loan was to enable ParentCo to buy up CompetitorCo and then earn income from business by (1) charging 
management fees to CompetitorCo; and (2) amalgamating the operations of SubCo and CompetitorCo. SubCo sought to 
deduct the interest it paid on the original loan. 

Held: Deduction allowed. Even though the loan was not directly used to earn income, it was used for an eligible indirect 
use. 

o The court justified this result by invoking Dickson J in Bronfman Trust, who speculated that the court may look 
at the indirect use of money in exceptional circumstances. 

o One might also conceivably argue that the direct use test should consider the enterprise as a whole where the 
transaction involves wholly-owned subsidiaries and their affiliates. 

 It is possible that despite Ludco, interest incurred in financing a scheme by affiliated companies to import taxable 
losses into Canada might not be deductible. 

Mark Resources v Canada (1993, TCC) 
ParentCo () is a profitable Canadian company, but its wholly owned US subsidiary, SubCo, has accumulated substantial 
tax  losses.  These  losses  are  only  “valuable”  under  US  tax  law,  but  not  under  Canadian  tax  law,  so  ParentCo  has  cooked  up  
a scheme to import them into Canada. 

It works like this. ParentCo borrows the principal balance 𝑝 in US dollars at an interest rate of, say, 𝑥, and requiring gross 
interest payments of 𝑦. ParentCo then hands 𝑝 over to SubCo as a capital contribution. SubCo invests 𝑝 in term deposits 
at a US bank that pay a lower rate of interest 𝑥′ where 𝑥′ < 𝑥, resulting in gross interest payments of 𝑦′ where 𝑦′ < 𝑦. 
Recall that SubCo has the accumulated US tax losses to deduct against 𝑦′, so it effectively pays no US tax at all on the term 
deposit interest. Instead, SubCo pays 𝑦  out as dividends to its only shareholder, ParentCo. 

In the real world, ParentCo is losing the small amount 𝑦 − 𝑦 ≪ 𝑦. But in taxland, things have a different hue. The trick is 
that ParentCo can deduct the dividend payment from SubCo in computing its taxable income. So the transaction results in 
inclusions of 𝑦  and, if ParentCo can deduct its interest expense, deductions of 𝑦 + 𝑦′. If the interest expense is deductible 
to ParentCo, it has gained deductions 𝑦 that it can use to offset other inclusions. 

Held: Deduction disallowed. Although the earning of interest income by SubCo and payment by it of dividends to 
ParentCo is an intermediate purpose  of  the  transaction,  the  “true  overall  economic  result”  is  to  reduce  ParentCo’s  taxable  
income in Canada. 

o After Ludco,  the  courts  can’t  very  well  speak  in  terms  of  the  “true  overall  economic  result”. 
o But one distinguishing factor is that the dividends in Mark Resources were not subject to tax. If the facts arose 

again,  might have a hard time arguing that it had an ancillary purpose to earn income subject to tax. 

Replacement of One Loan by Another 
 If a taxpayer borrows new money to repay money previously borrowed, the new money is deemed to be used for the 

same purpose as the previous indebtedness was used: ITA 20(3). 
 It  appears  that  the  new  loan  can  inherit  the  purpose  of  the  old  loan  even  the  new  loan  doesn’t  directly  repay  the  old  

loan, despite the Bronfman direct use test. 
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Grenier v MNR (1992,  TCC  aff’d  FCTD) 
 financed his automobile garage business in part by taking out a $66K loan on the security of his home. At some point,  
decided to move to a new home, so he undertook the following transactions: 

1. sell home and use proceeds to pay off $66K hypothec on the home (in substance here a personal amount is 
paying off a loan owed by the business134); and 

2. buy new home using remaining proceeds from sale of old home plus $152K in new borrowed money (in 
substance here, $66K of the borrowed $152K money could be said to be reinstating the loan owed by the 
business). 

 attempted deduct the interest on the entire $152K loan as interest expense. 

Held: Deduction disallowed in part— may deduct only the interest expense attributable to $66K of the new loan. It does 
not appear that Bronfman’s  direct  use  test  overruled  earlier  jurisprudence  supporting  this  result. 

Student Loans 
 Student loan interest is not deductible against income from employment: Leslie v Canada (TCC). 

o There  are  other  cases  that  say  that  education  is  an  outlay  in  the  nature  of  capital  and  a  taxpayer  couldn’t  
deduct student loan interest even if taxpayer used the education to earn income from business. 

 Interest on a student loan is deductible if, instead of using the loan to pay for education,  uses the money to earn 
income from business. 

Sinha v MNR (TRB) 
 borrowed some $4,500 in the form of a Canada student loan. Instead of spending it on education or living expenses,  
used the loan to buy interest-bearing securities and deducted the interest payments. The Minister objected, saying  was 
not using the money for the purpose of earning income from business or property but as a personal or living expense. 

Held: Deduction allowed. Regardless of the original purpose for which  borrowed the money, he used it to earn income 
from business or property. 

o Note that Sinha is based on the principle, flowing from Bronfman, that deductibility is based on the purpose 
for which the money is actually used, not the purpose for which it was apparently loaned or borrowed. 

Miscellaneous 
A taxpayer may not deduct prepaid interest: ITA 18(9)(a)(ii). This is discussed in the prepaid expenses part of the section on 
timing of deductions. 

TIMING OF DEDUCTIONS 
Recall that the typical incentive for the taxpayer is to defer the recognition of inclusions as far into the future as possible and to 
accelerate the recognition of deductions as much as possible (sometimes these incentives are reversed, but they represent the 
usual case). 

Before getting into the weeds of timing as it relates to income from business, it is useful to establish a simple taxonomy of the 
concepts involved. I have organized things in two major sections based on the fact that one bundle of concepts embodies 
general principles and the other relates to expenses for the acquisition, repair, or improvement of property. 

                                                             
134 One might say that , in his personal capacity, loaned the business $66K. 
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General principles 
The general principles bundle involves three major concepts: 

1. the matching principle, which is really a sort of general philosophy or approach taken by the courts; 
2. running expenses, which are a common law exception to the matching principle which permit certain future expenses 

to be currently deducted; and 
3. the prohibition against deducting certain prepaid expenses that is contained in ITA 18(9). 

Matching Principle 

A  business’  annual  income  tax  return  is  just  a  snapshot  of  the  revenues  and  expenses  of  a  business  that  is  fluidly  changing  in 
time.  The  courts  often  say  that  they  want  to  this  snapshot  to  reflect  a  “true  picture”  of  the  state of the business. While the 
courts will pay heed to GAAP &c, they refuse to defer to accountants, and may resist permitting the present deduction of 
expenses which actually relate to anticipated future revenues. 

I refer to this concept as the “matching  principle”. The courts prefer that expenses be deducted against (ie matched with) the 
revenues to which they relate. They prefer to avoid the deduction of particularly large expenses that will “distort” a  taxpayer’s  
“income” for the year. If the taxpayer spends $10 in year one that will be linked to $1 of revenue for each of the next 10 years, 
the matching principle often requires that the $10 expense be amortized. Nothing in the Act specifically requires such 
amortization—the doctrine originates with the judges. 

Running Expenses 

Rule 
Large expenses that can be related to particular items of revenue must be amortized. But where a large expense—a so-called 
running expense—cannot be linked to specific items of revenue, the taxpayer may deduct the whole expense in the year it was 
incurred: Oxford Shopping Centres v Canada. 

Miscellaneous 
For  income  tax  purposes,  while  the  “matching  principle”  will  apply  to  expenses  related  to  particular  items  
of income, and in particular with respect to the computation of profit from the acquisition and sale of 
inventory, it does not apply to the running expenses of the business as a whole even though the deduction 
of a particularly heavy item of running expense in the year in which it is paid will distort the income for 
that year. 
 —Thurlow ACJ, Oxford Shopping Centres v Canada 

Oxford Shopping Centres v Canada (FCTD  aff’d  FCA) 
The city of Calgary built a road interchange improving use and access to ’s  shopping  centre.  In  1973,   paid the city 
$500K under an agreement which stated that the money was in lieu of local taxes  might otherwise have had to pay to 
the city in relation to the improvements. (Note that such taxes would have been an ongoing expense payable annually.) 

General principles 

Matching Principle Running Expenses Prepaid Expenses: 
ITA 18(9) 

Property expenses 

Currently 
Deductible Capital Property 

Depreciable Non-Depreciable 
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In computing its profit for corporate purposes,  amortized the $500K payment over 15 of years. But in computing its 
1973 income for tax purposes,  deducted the entire payment at once. The Minister says  must amortize the deduction 
over 15 years as well. 

Held: Deduction allowed. (1) The payment is a running expense that is not referable to any particular item of revenue. 
(2) In any event, the 15-year period does not bear much relation to the expected life of the improvements since they may 
well last much longer. 

o Oxford Shopping Centres predates the introduction of ITA 18(9). See Prepaid Expenses, below. 
 Payments to induce tenants to enter into leases are running expenses. 

Canderel Ltd v Canada (SCC) 
’s  business  is  developing  and  managing  commercial  properties.  In  order  to  attract  tenants,   spend some $1.2M in the 
1986 taxation year on tenant inducement payments (TIPs). For accounting purposes,  amortized each TIP over the life of 
the lease to which it related (3–10 years, depending on the case). But for tax purposes,  deducted the whole of each TIP 
in 1986. 

Held: The TIPs are running expenses because they cannot be causally linked to any specific item of revenue. Rather, they 
yield four primary benefits to : (1) prevention  of  a  “hole”  in  income  caused  by  vacancy;  (2) satisfying the requirements of 
’s  financing  arrangements  with  its  bankers;  (3) maintaining ’s  competitive  position  and  reputation;  and  (4) generating 
revenues through rentals and management and development fees.  

 Advertising costs are a classic running expense: DD. 
o The taxpayer may deduct the expense of an advertising campaign according to accepted accounting principles. 

MNR v Tower Investment (FCTD) 
 built 24 apartment buildings in Montreal and spent large sums over three years on an intensive advertising campaign to 
attract tenants for the 660 new apartments ($92K, $59K, $2K). For income tax purposes,  spread the deduction over the 
three years in a different order so as to defer some of the deduction ($7K, $64K, and $82K). This approach reflected GAAP 
and more accurately reflected ’s  income  picture. 

Held:  may spread the deduction out in this manner. 

Prepaid Expenses 

Rule 
Under ITA 18(9)(a), the taxpayer may not deduct any of the following types of prepaid expenses: 

(i) amounts that can reasonably be regarded as consideration for services to be rendered after the end of the year: 
subparagraph (i); 

(ii) amounts that can reasonably be regarded as payment of 
o interest, 
o taxes, 
o rent, or 
o royalties 

in respect of a period that is after the end of the year: subparagraph (ii); or 
(iii) amounts that can reasonably be regarded as consideration for insurance in respect of a period after the end of the 

year: subparagraph (iii).135 

                                                             
135 Subparagraphs (ii) and (iii) have  various  qualifying  details  that  aren’t  important  for  the  purposes  of  this  course. 



 

– 85 – 

The prepaid amounts which are barred from present deduction under paragraph (a) shall be deductible in the subsequent year 
to which they can reasonably be considered to relate: ITA 18(9)(b). 

Miscellaneous 
 In addition to holding that the TIPs in Canderel Ltd were running expenses, the SCC concluded that they do not fall 

within ITA 18(9). 
 The rule on prepaid expenses came into force after Oxford Shopping Centres. 

o DD asks, would ITA 18(9)(a)(ii) have changed the result in that case (ie because that subparagraph refers to 
prepaid taxes)? 

o Maybe not. In order to apply the provision, it must be possible to determine the amount that can reasonably 

be regarded as pre-payment of taxes and it must be possible, under paragraph (b), to determine the 
subsequent year to which the payment can reasonably be expected to relate. The reasons of Thurlow ACJ in 
Oxford suggest that he did not think that possible. 

Property expenses 
Ignoring personal use property altogether, the expense of acquiring property in context of business income taxation can be 
broken up as follows: 

—

 

The expense of repairing or improving existing property can be classified in the same manner. Where such expenses are capital 
expenses, they may relate either to depreciable or non-depreciable capital assets. If they relate to “depreciable  property”, 
these expenses are added to the capital cost of that property. 

 The main issue we looked at is whether an outlay is 
o a currently deductible expense; or 
o a capital expense. 

 We also looked at how capital cost allowance (CCA) works in general. 
o The issues include how property should be classified when acquired (whether it is “depreciable  property”) and 

what tax rules are triggered on disposition of “depreciable  property”. 

Expenses from Acquiring Property 

Currently Deductible Expenses 
aka "Income Expenses" 

(Subject to matching principle) 

Inventory Other 

Capital Expenses 
(No statutory definition) 

 
ITA 18(1)(b) 

Depreciable Capital Property 
Deductions amortized under CCA rules 

 

ITA 13(21) 
Classes: Reg 1100 + Schedule II 

Incoming-Earning Purpose: Reg 1102(1)(c) 
General Exclusions: Reg 1102(1) 

Land Excluded: Reg 1102(2) 
 

Non-Depreciable Capital Property 
No upfront deduction or amortization: 

ITA 18(1)(b) 
 

But can deduct ACL on disposition: 
"capital loss"—ITA 39,  

"allowable capital loss"—ITA 38 
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o The CCA rules feed into the principle issue in the chapter on taxable capital gains and allowable capital losses—
namely whether and to what extent the Minister may challenge  the  parties’  allocation  of  the  purchase  price  
between assets when one party sells a bundle of capital assets to another party. 

Capital Expenses versus Currently Deductible Expenses 

The cases often use the term income expense to describe the cost of acquiring property that is not capital property, or of 
repairs that are not capital improvements. However, DD prefers the term currently deductible expense, so I use this 
throughout.136 

Rule 
Except as provided for under the CCA rules—and then only for “depreciable  property”—a taxpayer may not deduct the cost of 
acquiring capital property against income from business: ITA 18(1)(b). 

Test 
The SCC considered various tests for a capital expense in Canada v Johns Manville Corp. 

 Capital Expense  Currently Deductible Expense 
1. Expended on the structure in which the profits are to be earned versus part of the money-earning process? 
2. Expended to acquire the means of production versus to use the means of production? 
3. Expended: 

 not only once and for all, 
 but also with a view to bringing into existence an asset for the 

enduring benefit of a trade. 

  

 
You  can’t  screw  this  up.  Just  make  an  argument! 

Miscellaneous 
 DD says that the currently deductible versus capital expense issue is like the flip-side of the long-term contract issue.137 

o Smaller businesses tend to get better tax results on compensation for losing long-term contracts because the 
contract is more likely to represent a separate business. 

o Whereas bigger businesses tend to get better tax results with expenses on capital-like assets because they are 
less  likely  to  look  like  they  are  setting  up  the  “structure  in  which  the  profits  are  to  be  earned”. 

Canada v Johns Manville Corp (SCC) 
co runs an open-bit asbestos mine. From year to year, co continues to expand the size of the pit, which requires buying 
up the surrounding land. Indeed, co has been incurring the same kind of expense each year for 40 years. In buying the 
land, co doesn’t  acquire  any  new  ore  but  simply  acquires  the  rights  to  strip away the surface so it can expand the gaping 
maw of the pit. 

co wants  to  deduct  the  costs  of  acquiring  this  land  in  the  year  in  which  the  costs  are  incurred.  The  Minister  says  no,  it’s  a  
capital expense.138 

Held: Current deduction allowed. The land is not a capital expense for the following reasons: 

1. The purpose of buying it is to remove a current obstacle to operating the mine, not to acquire a capital asset. 
2. The costs are incurred year in, year out, as an integral part of the day-to-day operations of the business. 

                                                             
136 Just remember that a so-called currently deductible expense might not actually be 100% currently deductible if the courts think the 
matching principle applies. 
137 See under the heading Damages and other compensation above at p 57. 
138 Also, as we shall see, if land is a capital expense it is non-depreciable: Reg 1102(2). So having these expenses characterized as capital 
would be extremely bad news for co. 
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3. After the mining operation, the land has no intrinsic value but is consumed by the mining process. 
4. Acquiring the land gives no enduring value because co has to constantly buy up more land just to keep going. 
5. The annual land buy costs are small relative to the cost of operating the mine. 

 A payment to acquire the right to stop running a money-losing business can be a capital expense. 

BC Electric Railway v MNR (SCC) 
Fed up with running a money-losing railway,  paid five municipalities to obtain their approval for a plan to replace the 
rail service with bus service. It sought to deduct the $220K total expense in the year in which it paid the municipalities. 

Held: Capital expense, not currently deductible. Either (1) the termination of an unprofitable railway is an enduring 
benefit to ’s  business;  or  (2) even  if  it  isn’t  an  enduring  benefit,  it  increased  the  value  of  ’s  transportation  franchises,  
which are capital assets. 

 The character of spending on appliances and furnishings for apartments depends on the useful life of the items 
bought. 

o Apartment building: 

Haddon Hall Realty (SCC) 
 owns and operates rental properties. It seeks to currently deduct amounts spend on replacing stoves, refrigerators and 
window blinds that had become worn out, obsolete, or unsatisfactory to its tenants. 

Held: Capital expense, not currently deductible. These are expenses to replace capital assets that have become worn out 
or obsolete and are very different from ordinary annual expenditures on repairs.  made the payments once and for all 
with a view to bringing into existence an asset or advantage for the enduring benefit ’s  business. 

o Hotel: 

Damon Developments Ltd v Canada (TCC) 
 owns and operates a hotel in Regina.  seeks to currently deduct the expense of buying draperies, televisions, and 
washer and dryer appliances to replace outmoded hotel equipment. 

Held: Currently deductible. Haddon Hall does not apply to the facts. The items bought have a shorter useful life in a hotel 
than when used by tenants in an apartment building. They occur regularly at relatively short intervals.  

REPAIRS OR IMPROVEMENTS OF TANGIBLE PROPERTY 
Usually  “repairs”  are  currently  deductible  and  “improvements”  of  capital  property  are  not,  but  it does depend on the 
circumstances and on the fickleness of the court involved. 

CAPITAL EXPENSE CURRENTLY DEDUCTIBLE EXPENSE 
 Canada Steamship Lines v MNR (1966, Ex Ct)—The cost of replacing a 

boiler in a ship is a capital expense, mainly because earlier precedent says that 
a boiler is a distinct capital asset and not an integral part of the ship. 

 Canada Steamship Lines v MNR (1966, Ex 
Ct)—The cost of repairing a  ship’s  cargo 
hold is a currently deductible expense. 

 Thompson Construction v MNR (1957, Ex Ct)—The cost of replacing the 
engine in a power shovel is a capital expense because: 

o the price of the new engine is very high in relation to the value of the 
power shovel as a whole; and 

o the old engine still has substantial commercial value. 
 MNR v Vancouver Tugboat Co (1957, Ex Ct)—The cost of replacing the 

engine in a tugboat is a capital expense: 
o because it was undertaken 

 to eliminate accumulations of wear and tear; and 
 to prevent the frequent repairs that had been necessary in the 

past few years; and 
o because the cost of the engine was about triple the cost of repairs 
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done in any of the previous 3 years, which costs had been abnormally 
high ($42K versus only $16K, $13K, and $11K, respectively). 

 Canadian Reynolds Metals Co v Canada (1996, FCA)—The cost to replace 
carbon cathode lining in pots used to produce aluminium is a capital expense. 
They are capital assets of an enduring nature whose useful life is 4–5 years. 

 Donohue Normick Inc v Canada (1995, FCA)—$½M in “alternate”  parts in 
1985, and another $½M in 1986 which were commercially necessary so that  
can keep operating a $30M paper machine are capital expenses because: 

o they cost a lot ($1M over two years) 
o are expected to last 10 years; and 
o aren’t  “spare  parts—the old parts aren’t being thrown out but will be 

used alternating with the new ones. 

 Canaport Ltd v Canada (1993, TCC)—The 
cost of inserting fibreglass liner into a 
crude pipeline to prevent leakage and 
extend its life expectancy is analogous to 
repairing a cargo hold in Canada 
Steamship Lines  currently deductible. 

BUILDINGS 
CAPITAL EXPENSE CURRENTLY DEDUCTIBLE EXPENSE 

 Shabro Investments Ltd v MNR (1979, FCTD)— owned139 a two-
storey rental building built on top of an old landfill. At some point, the 
landfill compacted, causing substantial damage. The court characterized 
the expenses  incurred to deal with the damage as follows: 

o The floor-related outlays are capital costs: 
(a) removal of the old floor; 
(b) installation of steel piles to support the new floor; and 
(c) construction of the new floor 

o However, the costs of repairing drains, plumbing, and wiring 
that was damaged due to the subsidence are currently 
deductible. 

The court drew the distinction between repairing damage to the fabric 
of the building (currently deductible) and improving the building by 

replacing a substantial part with something essentially different in kind 

(capital expense) 

Reasoning that from the point of view of the owner of the building, he 
previously had a building that was floating on garbage fill but now has a 
substantially improved building supported by steel piles, the court 
concluded that this case involved the latter. 

 Gold Bar Developments v MNR (1987, FCTD)—
On an apartment building worth about $8M,  
spent $240K replacing an exterior brick wall that 
inspection revealed had become unsound with 
metal cladding. 

The problems with the wall were caused by 
negligent workmanship by a contractor. Moreover, 
the  risk  from  falling  bricks  was  “unacceptable  to  the  
public”  and  might  have  caused  the  city  to  close  the  
building had  not done the repairs. Therefore  
had no choice but to do the repairs. It was dealing 
with a crisis. 

Held: The expense is currently deductible. From ’s  
point of view, he had no choice but to do the repair 
work. This was simply a repair to the fabric of the 
building and  was within his rights to adopt 
modern technology, not just put things back exactly 
as they were before. Finally, the cost represents 
only 3% of the value of the building. 

Capital Cost Allowance 

If capital property is “depreciable  property” as defined in ITA 13(21) and Reg 1102, then the taxpayer cannot deduct the 
whole cost of acquiring it at once but must depreciate it gradually under the CCA rules. The  CCA  rules  use  the  “declining  
balance”  method  of  depreciation,  which  means  that  every  year  the  “undepreciated”  balance remaining in the purchase price is 
multiplied by a fixed scalar, reducing it further. 

Suppose 𝑝 is the purchase price for particular capital property, 𝑠 is the fixed depreciation scalar, 𝑑  is the depreciation 
computed for the 𝑖th year after  acquired the capital property, and 𝑢  is the amount of the purchase price which has not yet 
been depreciated. Then in general: 

Year 𝒅𝒊 𝒖𝒊 
 Abstract Numerical Example 𝒑 = $𝟏𝟎𝟎, 𝒔 = 𝟐𝟎% 

0 N/A 𝑢 ≔ 𝑝 $100.00 
1 𝑑 ≔ 𝑢 × 𝑠 = 𝑝𝑠 𝑢 ≔ 𝑢 − 𝑑 = 𝑝 − 𝑝𝑠 $80.00 
2 𝑑 ≔ 𝑢 × 𝑠 = (𝑝 − 𝑝𝑠)𝑠 = 𝑝𝑠 − 𝑝𝑠  𝑢 ≔ 𝑢 − 𝑑 = 𝑝 − 2𝑝𝑠 + 𝑝𝑠  $64.00 
⋮ ⋮ ⋮ ⋮ 
                                                             
139 The facts do not say whether  built the building itself or bought it. Neither do they say whether  knew about the underlying garbage 
dump, or whether there was any negligence involved. 
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Instead of tracking the undepreciated amount on an item-by-item basis, the Act and regulations create classes of property.140 
For  every  class  of  property,  each  taxpayer  has  a  notional  “pool”  of “undepreciated  capital  cost”, which is defined in ITA 13(21) 
by a rather complicated formula which we can simplify down to (𝐴 + 𝐵) − (𝐸 + 𝐹) for the purposes of this course. 
Rearranging the formula, we get: 

A−E−F+B 
𝐴 is the sum of the 
capital cost of all assets 
of this class. 
 
The capital cost 
includes the purchase 
price of the assets plus 
capital expenses for 
upgrading or improving 
them. 

 𝐸 is “total  depreciation”, as 
defined in ITA 13(21), 
including any terminal loss 
deducted under ITA 20(16). 
 
Every year, ITA 20(1)(a) 
authorizes the taxpayer to 
deduct a new capital cost 
allowance based on the old 
UCC and add it to 𝐸. 

 𝐹 is the total of the 
proceeds of disposition 
of all capital assets up 

to the capital cost. 

 𝐵 is the sum of all 
recaptured depreciation 
taken. In any taxation 
year in which there is 
recaptured depreciation, 
ITA 13(1) requires the 
taxpayer to include that 
amount in his income and 
the amount for that year 
is added to 𝐵. 

When the taxpayer acquires a new capital asset of a given class, the price of that asset is added to 𝐴, resulting in an increased 
UCC  “balance”. Similarly, when the taxpayer expends money on capital improvements to existing “depreciable  property” of 
the class, those expenditures are added into 𝐴,  increasing  the  overall  UCC  “balance”. 

Every year, the taxpayer is authorized under ITA 20(1)(a) to deduct depreciation for the class as whole. This is done (more or 
less) by multiplying the class UCC by the amount of depreciation permitted for the class under Reg 1100 and Schedule II of the 
regulations. The amount deducted, the so-called capital cost allowance, is added to 𝐸.  This  reduces  the  UCC  “balance”  
(because 𝐸 is subtracted) but notice that it can never reduce UCC below zero because the amount of depreciation added to 𝐸 
will  always  be  less  than  the  old  UCC  “balance”  unless  the  government  goes  bat-shit crazy and starts putting CCA rates over 
100% in the regs. 

When the taxpayer disposes of any capital asset of a given class, the proceeds of disposition141 are included in 𝐹, but only up to 

the initial capital cost of the asset. This is because if the taxpayer sells the asset for more than the capital cost, the difference is 
a capital gain and is taxable under the rules for capital gains, rather than within the depreciation scheme (which is premised on 
the idea of falling value for assets). Since adding to 𝐹 reduces  the  UCC  “balance”,  any  disposition  can  cause UCC to go negative, 
upsetting the equilibrium of the universe. 

A  negative  UCC  “balance”  indicates  that  the  value  of  the  assets  in  the  class  declined  less than the amount of depreciation 
estimated by the tax system. As a result, the taxpayer was able to take more in deductions than he actually suffered in 
depreciation.  The  government  wants  these  deductions  “back”,  so  ITA 13(1) requires the taxpayer to include the entire amount 
                                                             
140 However, Reg 1101(1ac) puts each individual rental property having a capital cost of $50,000 or more in its own class. This is important 
for the rules on terminal loss (see below). 
141 The definition of “disposition” in ITA 248(1) does not include demolition. However. the  SCC  ‘held  in  Canada c Compagnie Immobilière 
BCN Ltée that  the  words  “disposition  of  property”  should  be  given  their  broadest  possible  meaning,  including  the  destruction  of  tangible 
property (for example a building) . . .’:  textbook  at  p 853. This is important because DD likes to have rental buildings demolished on his 
exams,  and  such  a  demolition  then  becomes  a  “disposition  of  property”  with  proceeds  of  $0,  triggering  a  terminal  loss  if,  eg, Reg 1101(1ac) 
applies. See above note 140. 
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by  which  the  UCC  “balance”  is  negative  in  his  taxable  income.  This  is  called  recaptured depreciation. The amount of this 
inclusion is added into term 𝐵 in  the  UCC  computation  in  order  to  zero  out  the  UCC  “balance”  after  the  taxpayer  includes  the  
recaptured depreciation. 

When the taxpayer disposes of the last remaining asset in the class (having added the proceeds of that last asset, up to its 
capital cost, into 𝐹), a positive UCC “balance” indicates that the taxpayer has suffered more depreciation over the life of the 
assets of that class than he was permitted to deduct under the tax system. This difference is known as a terminal loss, which 
the taxpayer is permitted to deduct under ITA 20(16) but only when there is no more depreciable property remaining in the 

class. The amount of the terminal loss is added into term 𝐸, bringing the UCC balance back to zero. 

The main issues specifically related to capital cost allowance are: 

1. Is the capital property eligible for CCA at all, or is it non-depreciable capital property? 
2. On disposition of the property: 

o May the taxpayer deduct a terminal loss? 
o Is the taxpayer obligated to pay recaptured depreciation? 
o Is the taxpayer obligated to pay tax on a taxable capital gain? 142 

Issue: Depreciable capital property? 

RULE 
Only the subset of capital property that is “depreciable  property” under ITA 13(21) and the regulations qualifies for 
depreciation deductions. Reg 1102 contains a number of rules which exclude particular property from the definition of 
“depreciable  property”. In particular, the following property is not “depreciable  property”: 

1. property that was not acquired for the purpose of earning income: Reg 1102(1)(c); and 
2. land: Reg 1102(2). 

MISCELLANEOUS 
 When a taxpayer acquires a bundle of capital assets (for example, land and buildings), the income-producing purpose 

test from Reg 1102(1)(c) must be applied separately to the property in each class. 
o Thus where  buys land with the intention of demolishing the buildings, he may not be able to deduct CCA. 

Ben’s  Limited  v  MNR  (Ex Ct) 
 runs a bakery in Halifax. In January 1952,  bought three adjacent residential properties for $42K with a plan to replace 
the frame houses on those lands with an extension of the main bakery building.  allocated the acquisition cost almost 
exclusively to the buildings: $39K to buildings and only $3K to the land.143 In June,  sold the buildings for $1,200 and they 
were removed from the land. 

In its return for the 1952 taxation year,  claimed the maximum possible CCA for the buildings. 

Held: Deduction disallowed. In general terms, the whole of the outlay (ie the entire $42K) was for the purpose of gaining 
or producing income. But the question is not whether the outlay as a whole was for this purpose but whether the 
property  in  Class  6  of  the  regulations  as  a  ‘building  of  frame’  was  acquired  for  the  purpose  of  gaining  or  producing  

                                                             
142 Note that a taxpayer can never deduct a capital loss on “depreciable  property” because dispositions at less than the capital cost are 
governed by the depreciation rules, not the capital gains rules. If the taxpayer disposes of the “depreciable  property” for less than the 
capital cost, he will either have to pay recaptured depreciation—if he has already deducted more depreciation than the sale price—or can 
(eventually) deduct a terminal loss—if he deducted less depreciation than the sale price. 
143 Recall that land is not “depreciable  property” and therefore not eligible for CCA. ’s  incentive,  therefore,  is  to  allocate  as  much  of  the  
purchase price as humanly possible to the buildings so as to maximize its CCA deductions. 
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income. The frame buildings were not acquired to produce income, but to get at the land underneath them in order to 
extend the factor. 

 To avoid the Ben’s  Limited result,  must use the capital asset acquired (and on exams it will usually be 
buildings) in some kind of direct income-producing scheme (eg rental) for a long enough period of time 
that it can argue that the initial scheme, and not the ultimate use, is the purpose for which the asset 
was acquired. 

 Reg 1102(1)(c) uses  the  word  “income”  like  ITA 20(1)(c)(i),  not  “profit”  like  ITA 9(1). 
o It is only necessary that  use the assets to produce revenue and not profit. 

Hickman Motors Ltd v Canada (SCC) 
There are three companies involved: ParentCo () and two subsidiaries, SubCo1 and SubCo2. As part of a scheme to wind 
up SubCo1, ParentCo acquired title to certain leasing equipment from SubCo1 and held it for only 5 days before selling it to 
SubCo2. During the 5-day period, the leasing equipment yielded rental revenues of $20,550 to ParentCo. In the tax year in 
which these events occurred, ParentCo deducted CCA of $2,029,942 on the leasing equipment. 

Held: Deductions allowed in full. The fact that the assets produced revenue establishes that they continued to be used for 
the purpose of producing income. 

 DD: Hickman arguably overruled Ben’s  Limited. 
 One way to distinguish Hickman from Ben’s  Limited with respect to the one residential property that 

was rented for a short time in the latter case is that the equipment in Hickman was continuously used 
for the same purpose—before, during, and after it was held by . 

o Recall also Ludco Enterprises v Canada:144 If a taxpayer has an ancillary purpose to earn income subject to tax, 
the interest expense is deductible. 

Issue: Terminal loss on disposition 
The taxpayer may deduct a terminal loss in respect of a class of “depreciable  property” equal to the positive balance of the 
UCC for that class when there is no “depreciable  property” remaining in the class: ITA 20(16). 

On an exam, this will usually come up with respect to rental properties with a capital cost greater than $50,000. 

According to Reg 1101(1ac), each individual rental property having a capital cost greater than $50,000 constitutes its 

own distinct class. Therefore, a taxpayer may potentially trigger terminal loss on every disposition of such a property.
145

 

Issue: Recaptured depreciation on disposition 
Any disposition of “depreciable  property” of a particular class may trigger recapture under ITA 13(1). The amount recaptured 
is the absolute value of the negative UCC balance for that class, or zero if the UCC balance is not negative. 

Issue: Taxable capital gain on disposition 
If the taxpayer disposes of “depreciable  property” at a price that exceeds its capital cost, then he must include a taxable 
capital gain in his income (noting that the taxpayer will already have included any CAA previously deducted in respect of the 
asset disposed of as recaptured depreciation under ITA 13(1)). The capital gain inclusion is accomplished through ITA 54, which 
defines the “adjusted  cost  base” of the “depreciable  property” to be the capital cost of the property; and then through the 
various capital gains rules in ITA 40, 39, 41, and ultimately 3(b). 

                                                             
144 See above at p 80. 
145 DD, by his own admission, generally relies on a rental property with a capital cost to the taxpayer of more than $50,000 to trigger 
various CCA-related rules on his exams. 
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CHART OF SECTIONS 
 Part I—Income Tax 

o Division B—Computation of Income 
ITA Content 

3(a) Income for taxation year: determine income from a source 
 Subdivision b—Income or Loss from a Business or Property 

ITA Content 
9(1) Income from a business or property is the profit 
12(1)(c) Specific inclusion for interest (an amount as, on account of, in lieu of payment of or in 

satisfaction of, interest) 
13(1) Inclusion of recaptured depreciation 
13(21) The following definitions: 

 depreciable property 
 undepreciated capital cost 

16(1)(a) Payments of interest and capital combined 
18(1)(a) No deduction of an expense except to the extent incurred for the purpose of gaining or 

producing income from business or property 
18(1)(b) No deduction of capital expenses except as permitted under the CCA rules 
18(1)(h) No deduction of personal or living expenses except travel expenses while away from home in the 

course  of  carrying  on  the  taxpayer’s business 
18(1)(l)(i) No deducting expense for the use or maintenance of yacht, camp, lodge, golf course or facility 

unless incurred in the ordinary course of business of providing it for hire 
18(1)(l)(ii) No deducting membership fees in any club the main purpose of which is to provide dining, 

recreational or sporting facilities for its members. 
18(9) Limitations on deducting prepaid expenses. 
18(12) Limitations on deducting home office expenses 
20(1)(a) Authorizes deducting capital cost allowance as permitted in the regulations 
20(1)(c)(i) Limitations on deducting interest expenses 
20(3) Purpose of new debt to pay off old debt is same as purpose of old debt 
20(16) Authorization to deduct a terminal loss when taxpayer owns no “depreciable  property” of the 

class 
 Subdivision c—Taxable Capital Gains and Allowable Capital Losses 

ITA Content 
54 Definition of “adjusted  cost  base”: For “depreciable  property”, ACB ≔ capital cost 

 Subdivision d—Other Sources of Income 
ITA Content 

56(1)(n) Inclusion rule for scholarships, fellowships, bursaries or prizes for achievement in a field of 
endeavour ordinarily carried on by taxpayer 

56(3) $500 exemption against prizes included by ITA 56(1)(n) 
 Subdivision f—Rules Relating to the Computation of Income 

ITA Content 
67 General reasonableness rule: no deduction allowed except to the extent reasonable in the 

circumstances 
67.1  Does not apply to ITA 62 (moving expenses) 

 Deduction in respect of human consumption of food or beverages is ½  (the expense if it is 
reasonable, or if not then an amount that is reasonable in the circumstances) 

67.5 No deduction of bribes that are offences under the Corruption of Foreign Public Officials Act or 
the Criminal Code 

67.6 No deduction of fines and penalties, period 
 Part XVII—Interpretation 

ITA Content 
248(1) The following definitions: 

 business 
 property 
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 Regulations 
o Part XI—Capital Cost Allowances 

Reg Content 
1100 CCA rates for classes of property (see also Schedule II) 
1101(1ac) Each rental property whose capital cost to taxpayer exceeded $50,000 is in a separate class 
1102(1)(c) Property that is not acquired for the purpose of gaining or producing income is excluded from all 

classes of “depreciable  property” 
1102(2) Land is excluded from all classes of “depreciable  property” 

o Part LXXVII—Prescribed Prizes 
Reg Content 

7700 Definition of “prescribed  prize” 
 NOT ENACTED 

ITA Content 
56.4 Inclusion of all non-compete payments paid to the taxpayer and not otherwise included 
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Taxable Capital Gains & 
Allowable Capital Losses 

 

CHARACTERIZATION OF GAINS FROM REAL PROPERTY 

Capital gain, or business income? 
The main characterization issue we looked at is whether the proceeds from the sale of land should be subject to the rules for 
income from business, on the one hand, or capital gains on the other. To get it into the business category, the courts will often 
have to say that it is an ACNT. 

Factors 

The courts will look to the manner of dealing with the land in settling on its characterization. 

 Business Income/Loss Capital Gain/Loss 
Holding period Short Long 
Circumstances of sale Solicited offer without crisis Unsolicited offer, or crisis such as threat of 

expropriation 
Behaviour of taxpayer on 
other occasions 

Frequently buys and sells land, or is in 
business as a developer &c 

Rarely buys and sells land 

Method of financing/REOP Primarily bought with borrowed funds  
trading intent 

More equity  investing intent 

Use of the property Not  for  taxpayer’s  personal  use Taxpayer’s  personal  use 
Secondary intention to profit 
from resale (Regal Heights) 

Yes No 

Miscellaneous 

 
Regal Heights Ltd v MNR (SCC)146 
Intending to put up a large shopping centre in Calgary,  spent $88,700 buying up land in the following circumstances. 

 Sep 1952 $70K for 40 acres of land for the shopping centre 
 May 1953 $15K for land on the other side of the road, purpose to provide ready access to the centre 
 Mar 1954 Some amount on nearby land where s intended to advertise the shopping centre 

 aborted Operation Shopping Centre when it realized that a large department store which it had hoped would be its 
anchor tenant decided to set up shop in the same neighbourhood but on another site 20 blocks away, blowing a hole in 

                                                             
146 This case is briefly discussed above in the context of using the secondary intention test in the characterization of income from business. 
See at p 55. 

Part I— 
Income Tax 

Division B— 
Computation of 

Income 

Subdivision c— 
Taxable Capital Gains 
and Allowable  Capital 

Losses 

38, 39, 40, 54 
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the commercial viability of the plan. 

Over the course of five months from 1954–55, s’  shareholders  wound  up  the  company and disposed of all the land at a 
fairly decent profit. Evidently  would prefer to have the profit taxed as a capital gain, but the Minister says it ought to 
include the sale proceeds as income from business. 

Held: The proceeds are business income from an ACNT. Although  had a primary intention to set up a shopping centre, it 
knew its venture was speculative and always had a secondary intention to sell off the land at a profit. 

Sub-issues 

Issue: Characterization of Vacant Land 

 The fact that land is vacant may be a factor indicating that the taxpayer is treating it as inventory and that any gain 
from sale is in the nature of business income. 

o We covered this in about 15 seconds of class time—the note in the textbook at p 944 says only that the courts 
have  “grappled  with  the  issue”  and  cites  without  any  analysis  two  cases  on  the  business  income  side  and  three  
on the capital gains side. 

 DD: The thing to do is to improve the land. Buy the land, put up a building on it, rent it out for a while, and only then 
convert  it  into  condos.  You  are  more  likely  to  get  “capital”  characterization  this  way. 

Issue: Tax Treatment of Land Moved from Capital Use to Inventory 

 Real property that was originally acquired for investment may be converted into inventory use. Conversely, real 
property originally acquired as inventory may be re-purposed into an investment. 

o Note in both cases, both the previous and the subsequent use are income-producing purposes. 
o ie, To count as a capital asset, the land must be used for the purpose of gaining or producing income. 

 The Act contains no specific rules to handle this case.147 
 However, the suzerains of the CRA have an opinion on the matter set out in Interpretation Bulletin IT-218R: 

o Where real property is converted from investment property to inventory at some point during its lifetime, the 
CRA thinks the gain can be categorized in one of three ways: 

1. on account of income; 
2. on account of capital; 
3. in part on account of income, and in part on account of capital. 

o The  CRA’s  methodology  for  computing the value of #3 is on the basis of a hypothetical disposition of the land 
on the date of the conversion. 

o The CRA considers a taxpayer to have converted vacant land from capital to inventory use when the owner: 
 begins improving it with a view to selling it; 
 applies to the relevant authority to subdivide the land into lots for sale; or 
 applies to the relevant authority to subdivide it into strata lots. 

DISPOSITION ALLOCATION (SAAR) 
In a contract for the purchase and sale of a bundle of capital property, some of which is “depreciable  property” and some of 
which is not, the usual incentives of the counterparties are opposed: 

Seller Buyer 
 Allocate the sale price to non-depreciable  Allocate purchase price to 

                                                             
147 It does contain other rules creating deemed dispositions when property is moved from a non-income producing use to an income-
producing use and vice versa, but they do not apply when property is transitioned from one income-producing purpose to another. 
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Seller Buyer 
property (eg land) 

 You pay only tax on only ½ of any capital 
gain from the NDCP 

 By  keeping  down  the  “price”  of  
“depreciable  property” one can: 

o minimize recapture inclusion 
o maximize terminal loss deduction 

“depreciable  property” 
 In particular to the class of property on 

which you can claim the highest CCA 
upfront 

However, from time-to-time  the  seller’s  and  buyer’s  incentives  may  align  and  they  may  want  to  agree  on  an  allocation  that  is  
tax advantageous to both sides. Hence the SAAR in ITA 68(a).148 

Rule 
When a taxpayer receives payment of which a portion can reasonably be regarded as consideration for the disposition of 
specific property, the portion is deemed to be proceeds of the disposition of that property: ITA 68(a). 

This rule applies irrespective of the form or legal effect of contract under which the payment is made. In other words, if the 
taxpayer purports to sell property at a price that is not reasonable (for example, by allocating an unrealistic amount to the 
buildings in a contract for the sale of land), the purported price will be overridden by an allocation that is reasonable. 

Test 
Because of the reciprocal effect on buyer and seller, courts must consider the viewpoints of both parties in determining the 
amount that can reasonably be regarded as consideration for the disposition of particular property: Golden v Canada. The 
courts  will  tend  to  defer  to  the  parties’  allocation  where  there  is: 

 an  arm’s  length  relationship  between  the  buyer  and  seller;  and 
 bargaining by the parties over the allocation 

and  the  transaction  is  not  a  “sham  or  subterfuge”.149 

Miscellaneous 
 

Golden v Canada (FCA  aff’d  SCC) 
 is the seller and Skalbania is the buyer. The deal shaped up like this: 

Date Action Alloc’d  Land Alloc’d  Other Total Price 
March 7 Skalbania unsolicited 

offer 
$2.6M Buildings—$2.4M 

Trucks, equipment, roads, &c—$0.6M 
$5.60M 

⋮ Negotiations    
March 14 Final deal $5.1M Equipment, buildings, roads, sidewalks—$0.75M $5.85M 

Buyer  and  seller  dealt  at  arm’s  length.  They  negotiated over the final allocation. There was no sham or subterfuge. 
Skalbania was a knowledgeable purchaser. 

Accepting the evidence of an appraiser who said the FMV of the land alone was only $2.3M, the trial judge upheld the 
Minister’  reassessment,  resulting  in  substantial recaptured depreciation on the buildings. In his reasons, however, the 
trial judge specifically found as a fact that $5.1M was not an unreasonable price for Skalbania to pay for the land alone. 

                                                             
148 DD:  Usually  there’s  an  ITA 68 issue on my exams. 
149 It is unclear from Golden whether the judges meant that the entire transaction was not a “sham”  in the GAAR sense, or merely that the 
allocations within a non-“sham”  transaction  were cooked up for no other reason than to confer a massive tax advantage on someone. 
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Held: The  parties’  final  allocation  is  reasonable. The trial judged erred in considering only the point of the vendor and not 
also the purchaser. 

o In his concurring judgment, Thurlow CJ held that the respective FMVs of the land and “depreciable  property” 
are  relevant  factors  to  consider,  but  they  aren’t  determinative: 

[T]he respective values of land alone and depreciable assets alone are no doubt relevant and may 
be taken into account when reaching a conclusion, but it is to be remembered that the inquiry is 
not one of reasonable value but as to proceeds of disposition. It is open to an owner to dispose of 
his property as he sees fit and for that purpose it is open to him, when he sees it to be to his 
advantage, to realize on the full potential of an asset of one kind even if as a result the greatest 
potential of a related asset cannot be realized in the transaction. 

 An amount can reasonably be regarded as consideration for disposition of particular property if a reasonable 

businessman, with business considerations in mind, would have allocated that amount to the property. 

Transalta Corp v Canada (FCA) 
 sold its regulated electricity transmission business for a negotiated price 1.31 the net regulated book value of its 
tangible assets. The parties allocated the majority of the 31% premium over book to goodwill. The Minister was indignant: 
no goodwill exists in a regulated industry, he shouted! (Through his friendly delegates at the CRA.) 

Held:  Parties’  allocation  upheld.  The  efficient  management  of  ’s    business, and the potential for new business 
opportunities from ’s  transmission  network  could  be  viewed  as  goodwill. 

 The courts may defer to the negotiated allocation even if the taxpayer (vendor) subsequently tries to invoke ITA 68 to 
change it. 

H Bauer Investments v MNR (TCC  aff’d  FCTD) 
As part of ’s  sale  of  an  apartment  building,  parties  agreed  to  a  building-heavy allocation of assets in an amending 
agreement settled after they executed the agreement of purchase and sale. It turns out that  didn’t  like  this result for 
tax  purposes,  so  it  commissioned  an  appraiser’s  report  that  valued  the  building  lower  than  the  parties’  allocation,  and  
used this value for computing recaptured depreciation (ie  is trying to invoke ITA 68 to its benefit). 

Held:  is  stuck  with  the  original  allocation.  While  the  courts  aren’t  obligated  to  defer  to  the  parties’  allocation,  in  this  
case  the  parties’  agreement  had  all  of  the  Golden factors whereas  is urging the court to disregard the viewpoint of the 
buyer and consider only that of the seller. 

 Where there is a significant departure  from  established  FMV,  the  court  may  find  the  parties’  allocation  to  be  
unreasonable. 

Petersen v MNR (TCC) 
 sold a money-losing daycare centre whose license had been cancelled for $158K, $45K of which the parties allocated to 
goodwill (28% of the price).  The  centre’s  losses  had  been  continuous  for  the  past  five  years. 

Held: Allocation  overruled  and  the  Minister’s  proposed  allocation  substituted.  Although  there  was  no  sham  or  subterfuge  
and the  parties  bargained  at  arm’s  length,  the  allocation  is  clearly unreasonable in the circumstances. There is no 
foundation for apportioning 28% of the price to goodwill, if indeed there is any goodwill at all. 

o DD likes to put departures from FMV on his exams, but note that Petersen involves something more, in that 
the parties were claiming that the price of a perpetually money was 28% goodwill. This is an easier to attack 
than an allocation between, say, land and buildings. 

 Where one or more of the Golden factors  are  missing,  the  courts  may  override  the  parties’  allocation.  For  instance,  the  
absence of bargaining— 
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Léonard v Canada (TCC) 
As in H Bauer, s seek to claim deductions based on the appraised value of the assets it sold rather than the allocation of 
the parties (again,  is invoking ITA 68). The distinguishing fact in this case is that there was no serious negotiation 
between the parties over allocation. s were informed of the apportionment of the purchase price by the buyers at the 
last minute, even though they should have received this information several weeks earlier. 

Held: s deductions upheld. The apportionment on which s based their tax return is reasonable. 

CHART OF SECTIONS 
 Part I—Income Tax 

ITA Content 
3(b) ACL are only deductible against TCG, not income generally 

o Division B—Computation of Income 
 Subdivision c—Taxable Capital Gains and Allowable Capital Losses 

ITA Content 
38 Taxable capital gain and allowable capital loss 
39  Meaning of capital gain and loss (defined as a residual)—a gain or loss from the disposition 

of property that would not be taken into account in computing income from business or 
property. 

 I suspect that the reason you can never have a capital loss on “depreciable  property” is that 
the loss is taken into account by way of the terminal loss provisions. 

40 Simplifying greatly, a gain is proceeds  – ACB,  loss  is  ACB  −  proceeds 
54 ACB for “depreciable  property” is capital cost 

 


