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Students can learn to improve their results on divisions of powers exams.  

 There are certain typical mistakes that contribute to lower marks. The most important mistakes students make are:

         missing critical issues in analyzing the examination problem;
         addressing critical issues in a superficial manner, and/or
         writing an unclear answer.  
Questions that present a fact pattern and require students to analyze various legal issues are called “issue spotters”. Typically, issue spotters present students with a story line and require students to “Advise X”.

 To answer an issue spotter: 

1. Read the question carefully and identify all of the issues raised in the problem. 

2. Make a careful outline detailing how you will deal with each issue. 

3. Prioritize each of the identified issues in your outline. 

4. Within your outline, for each issue, develop the arguments for helping X’s case and that harm X’s case,

5. Select cases that support each of the arguments.

6. Identify areas within each of the issues where the applicable case law does not fully resolve the problem. (Your professors often try to bring out issues for which the cases provide no clear or not very clear answers, in order to exercise your analytical skills).

7. In each area, identify constitutional principles, policies, theories, doctrine and academic writing to support your arguments, particularly where the cases provide no clear answer. 

8. Where there are complexities, identify them. Show how to resolve the complexities. 

9. Apply the cases, arguments, principles and policies identified above to resolve each of the important issues in the fact pattern. 

10. Try to leave time to edit your answer to improve clarity. Reorganize your answer for a logical flow. Simplify your answer. Add headings to help guide your reader. Make the written answer easy for the reader to understand. Communicate simply, clearly,  agreeably. 

INTRODUCTION TO FEDERALISM

Background notes from Hogg's Constitutional Law of Canada (2003). I make no promises as to whether Edinger agrees with Hogg, but he's helpful in providing context. 

Distribution of Governmental Power

Federalism Basics

Canada is federal state with Coordinate Authorities: governmental power is distributed b/t central/federal authority and several regional/provincial authorities, every individual in the state is subject to laws of two authorities: (1) federal authority & (2) provincial authority. 

· Central & Regional Authorities are coordinate - neither is subordinate to the other.

· Contrast this with the position of local or municipal governments, which are subordinate to a regional authority (i.e. city of Vancouver to province of BC).

Confederation: Canadian union of provinces. A compromise b/t conflicting impulses: 
· Unity needed for military and economic strength
· Diversity of language, culture, religion and local institutions
Dominion: federal Parliament (i.e. "The Dominion has the power to regulate aeronautics")
· Parliament: federal Parliament
· Legislature: provincial Parliament
General propositions

1. Sovereignty in Canada is exhaustively distributed amongst the federal/provincial governments. Sometimes it could involve cooperation amongst the fed/prov to legislate to resolve a particular problem

2. Courts are not evaluating the wisdom and policy of the legislation

3. Liberal/broad interpretation approach. The living tree metaphor applies to each box in the s.91/92 subsections.

Federalism in Canada & the Division of Powers

Principle of Subsidiarity: Decisions affecting individuals should, as far as reasonably possible, be made by the level of government closest to the individuals affected. 
· Relatedly, matters that cannot be effectively regulated at the provincial level should be the responsibility of the more distant federal level of gov't.

Strong Central Government: BNA gives provinces only enumerated powers to make laws, giving residue of power to the federal Parliament under POGG 
Historical Judicial Interpretation of the Distribution of Powers

· JCPC was final court of appeal for Canada in constitutional cases until 1949

· Two major figures: Lord Watson (1880-1899) & Lord Haldane (1911-1928)

· Believed strongly in provincial rights

· Established precedents which elevated provinces to coordinate status w/ Dominion

· Narrow interpretation to principle federal powers (POGG residuary power & trade and commerce power)

· Wide interpretation to principle provincial powers (property & civil rights in the province) 

· Since 1949, SCC has allowed some growth of federal power, but it is unlikely that there will be a wholesale rejection of the JCPC decisions.

Judicial Review on Federal Grounds

Judicial Review on Federal Grounds involves two steps:
1. Characterization: What is the "matter" (or pith and substance) of the challenged law?
2. Interpretation: What "class of subject" (or head of legislative power) does this matter fall under?
Judicial review asks whether the particular statute comes within the powers conferred by the Constitution on the legislative body that enacted the statute.

· If the statute is judicially determined to be outside the powers conferred upon the enacting the body, then the statute is ultra vires and invalid.

· Enforcing the rules of federalism involves interpretation of the Constitution, which is similar to statutory interpretation. The courts must determine the extent of government power, based on the broad and vague language of the Constitution.  That's this course! 

CHARACTERIZATION OF LAWS: What is the "Pith & Substance" of the Law?

The first step in judicial review is to identify the "matter" of the challenged law (Russell).  

All 3 following factors should point in the same direction. When there are inconsistencies between the 3, then there are potential problems with validity.

1. Look at the object and purpose of the statute (Siemens)
i. Overall legislative intent - does not matter what single MP thought
b. What social & economic purposes was the statute enacted to achieve?

c. Legislative history (white paper, green papers, Hansard) - examine the evil which the statute was aimed at remedying
d. Preamble

e. Form and content of the statute 
f. Stated intent of little relevance (RJR MacDonald)
g. Extrinsic evidence admissible (Global Securities): royal commissions, law reform commissions, government policy papers, parliamentary debates
2. Examine the effect of the legislation (Morgentaler)
a. Legal effect – what the statute indicates through a simple reading; how its supposed to operate; this is always relevant 
b. Practical effect – how the statute is actually operating; this is only sometimes relevant (Morgentaler, if hospital refuses to perform abortion, then practical effect of statute is that abortion is banned b/c no private clinic can perform abortion)
i. Extrinsic evidence admissible here (Global Securities)

3. Look for actual intent & ulterior motives to show colourability? 

a. A legislative body cannot do indirectly what it cannot do directly.

b. Private conversations or press releases about objectives (Churchill Falls)

c. Speed in enacting legislation (Morgentaler)

d. Do the means chosen enhance purported objectives?  If not, may show that purported purpose masks true purpose (Morgentaler, 

e. Extrinsic evidence admissible (Global Securities)

A colorable attempt to preserve the appearance of constitutionality in order to conceal an unconstitutional objective will not save the legislation (Churchill Falls, prov Act held invalid as colourable attempt to interfere with extraprovincial contractual rights)

Specific Section Impugned? Where a specific section of legislation is being challenged, its pith and substance should be identified before that of the whole Act.
· If the impugned section is ultra vires, it may still be upheld if it is sufficiently integrated into a valid provincial legislative scheme (Siemens)

· See Ancillary Doctrine in GM v. City National Leasing
"Matter": Determining the Pith and Substance of a Statute

Definition of Pith and Substance: Statute’s central purpose or dominant characteristic (Morgentaler)
· “Dominant purpose or true character” (RJR-MacDonald)

· “An act’s essential character or dominant feature” (Imperial Tobacco)

· Dominant or most important characteristic of the challenged law (Global Securities).

A "matter" must be sufficiently specific to come within a class of subject, or if it comes within the national concern branch of the POGG power, to serve as a limited, justiciable restraint on federal power (Re Anti-Inflation Act; Crown Zellerbach).  

Generally, identification of the "matter" of a statute will often effectively settle the question of its validity, leaving the allocation of the matter to a class of subject little more than a formality.  

Difficulties arise b/c many statutes have one aspect which comes within a provincial head of power and another aspect which comes within a federal head of power.  In these cases:

· The dominant feature is the "matter" or the "pith and substance" of the law

· Other features are "merely incidental" and irrelevant for constitutional purposes.

Examples where laws have been upheld despite their "Incidental" impact on matters outside the enacting body's jurisdiction:

· Bank of Toronto v. Lambe (1887): JCPC upheld a provincial law which imposed a tax on banks. Impugned law was "in relation to" direct taxation and merely "affected" banking.
· Carnation (1968): local marketing; interprovincial traded
· Kelloggs (1978): advertising for children; television
· Montcalm (1979): minimum wage; airports
· Consortium Developments (1998): local government; criminal law
Colourability: When a statute bears the formal trappings of a matter within jurisdiction, but in reality is addressed to a matter outside jurisdiction (Morgantaler)

Practical Effect: courts will always look at legal effect of legislation (by reading statute), courts do not always have to look at practical effect. But practical/legal effect discrepancy may undercut objective and purpose. (Morgantaler)

Singling Out

General Rule against Singling Out: Provincial legislatures are prohibited from singling out federal undertakings for special treatment 
"Of General Application": Provincial laws of general application may validly apply to federal undertakings unless they affect a vital core integral to the undertaking (i.e. mgt)
Double Aspect Doctrine

Double Aspect Doctrine: Matters which in one aspect and for one purpose fall within s.92, may in another aspect and for another purpose fall within s.91 (Mangat)
· Applicable when federal & provincial characteristics of law are roughly equal in importance

· Both provinces and feds can then legislate pursuant to their respective jurisdiction and purpose in this subject matter

· Can lead to directly overlapping areas of jurisdiction, and virtually similar legislation (Dupond)

· Remember: Matters can have dual aspects - but a statute can only have one aspect, as each statute must be assigned to one head of power (provincial or federal)
Examples: 

· Driving: criminal law federal power; regulating highways prov power
· Gaming: criminal law federal power; ppty & civil rights prov power (Siemens)
· Health: POGG federal power (RJR MacDonald); hospitals prov power 
· Environment: POGG federal power (Hydro Quebec); ppty & civil rights prov power
· Alcohol: POGG federal power (Russell); hospitals prov power (Local Prohibition Case)
Effect of Statute

How does the statute change the rights & liabilities of those who are subject to it?

· Go beyond the four corners and look at the facts: Are the direct legal effects of the statute directed to the indirect achievement of other purposes?
· Example: provincial statute that imposes heavy tax on banks may be characterized as an invalid law in relation to banking
· Example: Morgentaler (No. 3) struck down provincial law as invalid attempt to regulate morality via prohibition of abortion  used extrinsic evidence to show that legislature wanted to prevent Morgentaler from setting up private abortion clinic in province)
· Administration of statute (actual use of law)

· Hydro-Quebec: low number of toxic substances under regulation reinforced conclusion that Canadian Environmental Protection Act was valid criminal law
Efficacy of Statute is a matter for Parliament, and not for the courts
· The courts are not concerned with the wisdom or policy of legislation.

· Characterization of a statute must be based on the purpose and effects as understood by the legislators.

Ancillary Doctrine (City National Leasing)

Issue: What to do w/ specific statutory provisions that appear to encroach on an ultra vires head of power?
Merely Incidental: Incidental effect on the legislative sphere of the other jurisdiction will no longer necessarily doom the statute to failure (Labatt).
Ancillary Doctrine: Statutory provisions that intrude into an ultra vires head of power can be valid if they are necessarily incidental to intra vires legislation. 
· Pith & Substance Analysis: Ancillary doctrine is part of PAS analysis. 
· Purpose: In a federal system, it is inevitable that in pursuing valid objectives, legislation will occasionally impact on the other level of govt's sphere of power. 
· Overlap is expected and accommodated in a federal state

· Certain degree of judicial restraint req'd in proposing strict tests

3 steps to applying the ancillary doctrine:

1. Consider if and to what extent the provisions intrude into the ultra vires head of power

· Sections do not intrude + Act is valid = Provisions are valid

· Sections do not intrude + Act is invalid = Act is invalid

· Sections intrude = move to step #2

2. Consider if the Act on the whole is ultra vires (validity analysis: characterization & assignment) 
· Act is invalid = Act is invalid. End of question. 

· Act is valid = Move to step #3 

3. Consider relationship b/t provisions & Act: Are they merely ancillary to the intra vires Act?

· The test for the required degree of integration varies according to the subject matter and facts at hand: (1) how well the provision needs to be integrated into legislative scheme and (2) how important it is for efficacy of legislation

· Functional Connection: If impugned provision only encroaches marginally on provincial powers, then functional relationship may be sufficient 
· Necessarily Incidental: If impugned provision is highly intrusive, then a stricter "necessarily incidental" test is appropriate
City National Leasing: Federal Combines Investigation Act provisions only intruded lightly and therefore only a functional connection was needed. Functional connection was present as provisions intended to create a more complete and more efficient system of enforcement in which public and private initiatives could both operate to motivate and effectuate compliance.
INTERPRETATION OF CONSTITUTION: Which head of power does this fall under?

General Principles

Exclusiveness

Exclusiveness: A particular "matter" will come within a class of subjects in only one list
· If either the feds or the provinces fail to legislate to the full limit of its power, that does not augment the powers of the other level of government.

But the double aspect doctrine allows both levels of gov't to enact similar/identical laws b/c such laws contain "two matters" [note that they do not duplicate or overlap].

Where the heads of power do appear to overlap, the courts have interpreted each head of power as excluding the other. Examples: 
· s.91(2) "trade and commerce" = interprovincial or international trade & commerce 
· s.92(13) "property and civil rights" = only local trade and commerce
Concurrency

While exclusivity is the rule, there are some concurrent heads of power.  Note that there is also concurrent legislative power in practice due to the double aspect doctrine & the pith and substance doctrine. Where legislative power is concurrent, conflicts are to be resolved via Paramountcy.  

Exhaustiveness

Any matter which does not come within any specific classes of subjects will be provincial if it is merely local or private (s.92(16)) and will be federal if it has a national dimension (s.91, opening words). 

Too Broad or Vague: A law that is excessively broad or vague will be incompetent to both levels of government.
· Remember that a law must be sufficiently particular that it can be attributed to a "matter" coming within one of the classes of subjects in relation to which the enacting body is authorized to legislate. 

· Parliament should not be able to extend its authority into fields of provincial competence by enacting laws upon subjects so diffuse and pervasive that they do not fit within any enumerated power.  

· i.e. federal laws that purport to regulate matters within provincial (as well as federal) competence cannot be saved by classifying the law as in relation to a matter as broad and diffuse as inflation (Re Anti-Inflation Act). 

Progressive Interpretation

The general language used to describe the classes of subjects is not to be frozen in the sense it would have been understood in 1867. Living Tree.

Unwritten Constitutional Principles

Unwritten constitutional principles: democracy, constitutionalism, the rule of law, the independence of the judiciary, the protection of civil liberties, minority rights, and federalism.
Therefore one may have to rely on the unwritten principle of Federalism at the end of the day

Federalism as a governing unwritten constitutional principle

No “right” model of federalism, but it is an underlying principle; therefore one must not talk about federalism in the abstract b/c it could have many different meanings; have to identify the version of federalism you want the courts to accept 

· If a province votes to secede, the rest of Canada bears a legal obligation to negotiate the terms of secession with that province (Secession Reference)

· Courts of each province must recognize judgments issued by the courts of other Canadian provinces, as per the full faith and credit rule (Morguard)

· Federal principle has spawned other principles: e.g. Requirement of Order & Fairness

Severance

Appropriate when the two parts (good and bad) of a statute can exist independently of each other.  In Canada, the presumption has been against severance.

Reading Down

Whenever possible, a statute is to be interpreted as being within the power of the enacting legislative body.

· The statute remains valid  but a more limited, constitutional meaning is chosen

Where IJI applies, the provincial statute will be read down to exclude federally-regulated undertakings from otherwise valid and ostensibly applicable language.  

The Heads of Power! 

Federal POGG Power (Peace, Order & Good Government)

POGG is not separately enumerated head of power, but is found in opening words of s.91. 

Historically, POGG was viewed as a plenary grant of power.
· s.91 enumerated heads of federal power were merely examples of peace, order and good gov't of Canada.  
· Problem with this interpretation is that it give the feds unlimited power and leave the provinces almost no power  incompatible with a federalist state

· This was the view taken in Russell which sought to create a strong federal gov't. High point of POGG power. Courts have not completely overruled Russell, but have held that plenary grant of power theory of POGG is inconsistent with federalism principle b/c it leaves nothing for provinces - since almost anything can be of "national concern".

Today, we view POGG as a Residual Power, like 92(16) (Local Prohibition Case)
· It accommodates only matters which do not come within any of the enumerated federal or provincial heads of power.  

· If it doesn’t fit in 92, we see if it fits in 92(16) or POGG

· Has to be of particular Canadian interest and importance 
· Constitutional interpretation therefore requires the courts to assign each matter to an enumerated head of power - rather than simply saying it falls under the residual federal POGG clause or provincial s.92(16) clause.

· Residuary nature of federal power ensures that every possible subject of legislation belongs to either the feds or the provinces. 

· Note that POGG has not been the strongest power for the federal government

3 distinct branches of Current Scope of POGG Power:

1. Gap Branch: if subject matter is not completely distributed by the Constitution, it will be said to be legislation in relation to POGG
2. National Concerns: if the subject matter of a statute can be said to be a matter of national concern, it will be said to be legislation in relation to POGG
3. Emergency Branch: if the statute can be said to deal with an emergency, it is legislation in relation to POGG
The Gap Branch [subsumed under National Concerns Branch]

POGG power can be used to fill gaps in the scheme of distribution of powers.  The Constitution recognizes certain topics as being classes of subjects for distribution-of-powers purposes, but fails to deal completely with each topic.  POGG power therefore completes the incomplete assignment of power via the gap branch.  

Example: Federally-incorporated companies
· Feds have jurisdiction to incorporate companies w/ federal objects under POGG as result of Gap Branch b/c s.92(11) gives provinces power to incorporate companies w/ prov. objects (no corresponding enumerated fed head of power)

National Concerns Branch

History of the National Concerns Branch

Local Prohibition Case explained that Russell rested on POGG power and then went on to enunciate the "national dimensions" element of POGG.  
· Note that LPC and Russell are hard to reconcile: LPC upheld provincial local-option temperance scheme under s.92(13) & (16) that was very similar to the federal local-option temperance scheme in Russell which was also upheld b/c it didn't fall under s.92(13) or (16). 

Current Scope of POGG Power under National Concerns Branch

Federal government has the ability through POGG power to legislate in subject matters that are of a national concern (Crown Zellerbach, fed. Ocean Dumping Control Act prohibits dumping at sea, upheld b/c marine pollution = national concern). 

· What is a National Concern? Whether the matter of the legislation goes beyond local or provincial concern or interests and must from its inherent nature be the concern of the Dominion as a whole. Parliament must show it is unquestionably of Canadian importance and significance. (Canada Temperance Federation).  
National Concerns Branch of POGG power can authorize legislation in reference to any subject of national concern, including:

1. Non-enumerated subjects of national concern (Crown Zellerbach), and
2. New aspect of an existing subject that becomes a matter of national concern (Hauser, fed Narcotic Control Act upheld b/c prohibition of illicit drugs = national concern  weird decision b/c you'd think drug prohibition would be criminal law  but JCPC was confused as to whether feds could prosecute criminal offences, so they moved drug prohibition to POGG b/c fed power to enforce POGG was clear  and they wanted to confuse poor law students…)
Effect of upholding fed statute as valid exercise of POGG power under National Concerns 

That subject permanently becomes a matter of federal jurisdiction (i.e. aeronautics).

· Contrast this with upholding a federal statute under Emergency Branch of POGG: that subject only temporarily falls under fed jurisdiction

Defining a National Concern

The subject in either case must have singleness, distinctiveness & indivisibility (SDI) that clearly distinguishes it from matters of provincial concern and a scale of impact on provincial jurisdiction that is reconcilable with the fundamental distribution of legislative power under the Constitution (Crown Zellerbach)

Practical considerations come into play here.

Singleness, Distinctiveness & Indivisibility (SDI)

Provincial inability test: What would be the effect on extra-provincial interests of a provincial failure to deal effectively with the control or regulation of the intra-provincial aspects of the matter?
Edinger's Version of the Provincial Inability Test: What would happen if one or two provinces refused to cooperate? Would this inhibit legislative intervention to the problem? Or is this an ordinary provincial matter that could be dealt with individually and would not be a major issue if one province failed to deal with it?  
Impact on Provincial Jurisdiction reconcilable with Federalism

· Federalism principle important when determining validity under POGG

· How would assigning this matter to POGG affect the scope of jurisdiction left open to the provinces? 

· Creative characterization important

· Attacking federal legislation: characterize it broadly

· Upholding federal legislation: characterize it narrowly

Examples where POGG justified under federalism principle:

· Marine pollution (Crown Zellerbach, marine pollution is indivisible b/c you can't have a practical fed-prov division of waters in prohibiting dumping)
Examples where POGG not justifiable under federalism principle:

· Environmental protection (Hydro-Quebec, EPA not valid under POGG but still valid under criminal law power)
· Economy (POGG cannot be used to regulate industry merely b/c an industry is nation-wide & imp't to nat'l economy  most regulation of industry is provincial)
Newness

Remember, the National Concerns Branch of POGG power can authorize legislation in reference to any subject of national concern, including:

1. Non-enumerated subjects of national concern (Crown Zellerbach), and
2. Genuinely New Aspect of an existing subject that becomes a matter of national concern (Hauser).  
Genuinely New Matter: Legislation adopted to deal with a genuinely new problem which did not exist at the time of Confederation and clearly cannot be put in the residual s.92(16) class of' 'matters of a merely local or private nature' can be upheld under National Concerns Branch of POGG (Hauser)
Simply collecting old matters into a new approach is not sufficient for a new subject matter (Re Anti-Inflation Act, Beetz's dissent, inflation  national concern).  
If the subject matter is: 

1. characterized as a collection of provincial subjects

2. not a federal head of power

3. one clearly known of in 1867

then there is no way it can fall under the National Concerns branch of POGG (Re Anti-Inflation Act, Beetz dissent).

Emergency Branch

Emergency Branch of POGG allows feds to deal with an emergency by encroaching on provincial heads of power (Re Anti-Inflation Act, majority upheld fed Act as valid use of emergency POGG power; Beetz dissented as he found no emergency; we use the case for Beetz's dissent which set out req'ts for emergency branch). 

Emergency branch confined to temporary and extraordinary role required for national regulation in time of actual emergency (i.e. war). 

Note Emergencies Act has replaced War Measures Act:

· Creates various classes of emergencies (public welfare, public order, int'l & war)

· Regulates Executive legislative power granted when Executive declares an emergency.

Nature of Emergency (Re Anti-Inflation Act)

A sufficiently great emergency to require national regulation is required to justify legislation under the Emergency Branch of POGG (Fort Frances)

· Judicially Reviewable: Existence of an emergency is judicially reviewable.
· Deference to Parliament: Parliament will be given great deference - only needs a "rational basis" to believe an emergency exists or is continuing. 
· Opponents of legislation must show absence of rational basis
· Can exercise emergency powers proactively  apprehended emergency sufficient. 

· Emergency legislation can occur in peacetime (Fort Frances; fed War Measures Act which authorized peacetime price fixing upheld as valid emergency legis. despite infringement on ppty & civil rights).

· Extrinsic evidence desirable & necessary to show non-existence of emergency

Requirements of Form (Re Anti-Inflation Act)

Extraordinary nature of the emergency branch of POGG dictates manner and form.

· Must be clear this is emergency legislation: 

· Cannot be an ordinary manner and form: cannot allow the slightest amount of controversy that this is emergency legislation.

· Inclusion of "emergency legislation" wording isn’t a guarantee, but absence is fatal (note that majority in Anti-Inflation Act held that inflation was an "emergency" despite lack of emergency wording in preamble; preamble actually stated that inflation was of "national concern")

· Specific words aren’t key

· Must be temporary (although legislation can be renewed)
Effect of Valid Use of Emergency Branch of POGG Power

Emergency power is given to the feds temporarily, and can contain any power at all (including enumerated provincial heads of power)

CRIMINAL LAW POWER

Criminal Law Power is a federal responsibility. 
· Very reliable head of power for federal Parliament

· Ever-expanding head of power: SCC likes to uphold legislation under s.91(27) [because of this, Parliament can be tempted to use it more than it should]

Pith and Substance of Criminal Law

1. Look at object and purpose of the statute to define the corporate intent of the legislation. This can be done by:

· Examine legislative history of the statute

· Looking at the evil (problem) it was aimed at

· Looking at the form the legislation

2. Look at the legal effect of the statute

· Practical effect can be relevant

3. Look at the ulterior motive of the government

· Relevant when there is allegation of colorability

Distribution of Powers in relation to Criminal Law

Federal Criminal Law Power

· s.91(27) – Criminal law and procedure and sentencing; not limited to CC
· s.91(28) – Establishment, maintenance & management of federal penitentiaries
Provincial Quasi-Criminal Law Power

· s.92(6) – Establishment, maintenance & management of provincial prisons
· s.92(14) – Local enforcement of criminal law (provincial policing power, prosecution of criminal offenses, courts of competent jurisdiction) 
· s.92(15) – Provincial authority to enact penal sanctions (i.e. fine, penalty or imprisonment) for enforcement of any valid provincial law authorized under some other provincial head of power) 
· s.92(16) – Residual provincial head of power ("generally all matters of a merely local or private nature")
Limitations on Federal Government's Criminal Law Power

Federal power under s.92(27) is to be interpreted extremely broadly and generously. 

Only limitation is colourability: Parliament cannot invade areas of exclusive provincial jurisdiction simply by legislating in criminal law form.
· Must make sure there is a valid public criminal law purpose.

· The true object, nature, scope of statute must not be something in provincial jurisdiction

· See RJR MacDonald where fed statute upheld as valid criminal law b/c it protected health despite having incidental effect on advertising which is under exclusive provincial jurisdiction

· See Hydro Quebec where fed environmental legislation upheld as valid criminal law b/c environmental protection deemed to be valid criminal law purpose)
In constructing a criminal law, the feds need the following 3 things:

1. Form: Obey the requirements of form 
2. Purpose: Have a valid criminal law purpose 
3. Avoid Regulation: Avoid regulatory legislation (possibly)
Formal Requirements of Criminal Law Power 

Federal criminal law legislation must contain the following form (Re Dairy Industry Act, margarine prohibitions not valid criminal law b/c margarine "not injurious to health", therefore no valid public purpose):

1. Prohibition

2. Penalty

3. Public Purpose in relation to criminal law (Pith & Substance): 
Exceptions okay: Criminal law can validly make exceptions. Absolute prohibitions not req'd (RJR-MacDonald).
Valid Criminal Law Purpose

The purpose of the criminal law is to protect and underline our fundamental values (Hydro Quebec).  The prohibition with penal consequences should therefore be directed at an evil or injurious effect on the public (RJR-MacDonald;):

· Yet Feds have discretion to determine the evil they wish to suppress, and the blameworthiness to attach (Hydro Quebec)

· Existing harm not required, just a reasonable apprehension of harm. Parliament determines the degree of harm necessary for criminalization (Malmo-Levine).

Suitable criminal law purposes / legitimate public purposes include:

· Public peace, order, security, health, morality (Re Dairy Industry Act)
· Double Aspect Matters (RJR-MacDonald)
· Use of criminal law in an area also governed by provinces does not assign full power to regulate in that area to Parliament (Hydro Quebec)

· Protection of health (RJR-MacDonald, fed Tobacco Products Control Act upheld under s.91(27) as valid criminal law power, protection of health from tobacco consumption was valid public purpose)
· Environmental Protection, unrelated to human health (Hydro Quebec, fed Environmental Protection Act upheld as valid criminal law power; note that dissent would've found Act invalid b/c more regulatory than criminal)
· Social, economic, or political (RJR-MacDonald)
· Protection of vulnerable groups from self-inflicted harm (Malmo-Levine)
· Are not frozen, can expand into new matters (RJR-MacDonald)
· Prohibition of socially undesirable conduct (Morgentaler, 1975, abortion can be criminalized - note that abortion criminal law struck down under Charter, s.7)
· Prevention of crime (see also Dupond where municipal bylaw upheld b/c directed at prevention of conditions likely to cause crime)
Example of Invalid Public Purpose: Boggs (fed CC offence of driving with license suspended struck down b/c license could be suspended for non-criminal reasons; prohibition found to simply be enforcement measure for provincial regulatory & taxing regimes, and not for criminal law purpose)
Prohibitory Legislation, not Regulatory

The formal requirement that criminal law include a prohibition may mean that federal legislation will be struck down if it is more regulatory than prohibitory.

Criminal law ordinarily consists of a prohibition which is to be self-applied to the person to whom it is addressed.  Therefore, criminal law should not be (1) administered by administrative agencies or (2) discretionary:

· See dissent in Hydro Quebec: federal Environmental Protection Act invalid because form was more regulatory than prohibitory. 

· Dissent cannot find clear prohibition - no criminal offence occurs unless administrative agency intervenes (therefore crime depends on discretion of executive)

· Dissent troubled by provision which exempts provinces who have identical environmental legislation - how can provinces have identical "criminal law" legislation if they can't make criminal law?

· Note concerns are in dissent only, so they may not be good law.

In determining if legislation has crossed the line from criminal to regulatory, consider (1) nature and extent of the regulation and (2) context in which it applies.  

· Is the pith and substance of the law regulation? If so, then statute may be struck down as invalid.

That said, here are some reasons why a seemingly-regulatory scheme may be upheld as valid criminal law power:
1. Criminal law power authorizes complex legislation including discretionary administrative authority (Hydro Quebec, majority)

2. Criminal purposes may be pursued by indirect means (RJR MacDonald; advertising prohibitions are valid criminal law measures to protect against dangers of tobacco consumption)

Provincial Quasi-Criminal Law Power

Provinces may not pass criminal law legislation (Dupond). But the following four heads of power give provinces quasi-criminal law power:
· s.92(13): Enforcing valid regulatory or licensing schemes 
· s.92(14): Investigatory Powers
· s.92(15): Penalties required for enforcing valid s.92 heads of power
· s.92(16): Matters of a Local and Private Nature
Enforcing under s.92(15): Penalties for enforcing valid s.92 heads of power

Provincial laws are not criminal law merely b/c they have a prohibition and penalty (Dupond).  

s.92(15) allows provinces to establish prohibitions w/ penalties under provincial regulatory or licensing schemes which are valid under some other s.92 head of power (Rio Hotel).
1. The offense must be (a) reasonably necessary for the purpose of the program, and (b) an important and integral part of the scheme. 

2. The longer the penalty and the close the terminology comes to describing traditionally criminal conduct, the more doubtful the validity of the Provincial Enactment. Duplication of CC language is fatal, but you can relate and use the CC as a reference (i.e. "breach of CC s.219 = no driver's license") 

s.92(14): Investigatory Powers
Two helpful areas of investigatory power: s.91(27) and s.92(14)
· Both provs and feds have investigatory powers in criminal matters, and may administer the criminal law as set out in the Criminal Code. 

Upholding & Challenging Provincial Quasi-Criminal Legislation

Legislation enacted in relation to s.92(15) or other provincial heads of power are often challenged b/c it looks like criminal law.  This requires the courts to draw a distinction b/t a valid provincial law with an ancillary penalty and an invalid provincial law that is in relation to criminal law power.

Upholding Provincial Legislation

· Property aspects

· Local and Private nature of the problem (Dupond; local bylaw prohibiting public assemblies upheld as valid exercise of provincial power to prevent conditions likely to cause crime, to preserve peace & repress disorderly conduct in community)
· Regulation of local business (ie. Licensing)

· Use the word “licensing” in relation to prohibitions and penalties (don't say "fine" or "imprisonment") (Rio Hotel)

· Focus on persons who might not be the accused under the Criminal Code (Rio Hotel, prov Act focused on stripper employer, not stripper herself/himself)
· Pre-emptive strike: Say the law is preventative, not prohibitory (Dupond)
· Locality: Say the law is local in nature (Dupond)
· Argue it is complementary to criminal law, not supplementary (Dupond; Morgentaler)
· Emphasize concerns other than moral ones (Dupond, prov emphasized concern over public disorder, statute upheld; Morgentaler, prov tried to emphasize concern over public health system, court found that was colourable attempt to prohibit abortion and was invalid criminal law)

· Emphasize incidental nature of public morality (Siemens, local-option VLT statute upheld as valid and in relation to regulation of gaming, only incidental effect on public morality)

· Avoid discussing the problem being targeted (colourability)

· Double Aspect Doctrine: The fact that the federal government can legislate in an area through the criminal law, but hasn’t, is not fatal to provincial legislation (Dupond, regulation of policing or municipal activities is double-aspect; Siemens, regulation of gaming). 
· NOTE: there are some traditional criminal activities provinces cannot touch
Challenging Provincial Legislation

· Use of terminology that comes close to describing traditionally criminal conduct (Rio Hotel, prov Act focused on nude entertainment as marketing tool, not "morality")

· Use of the more severe and draconian the penalty, the more it looks like criminal law (Rio Hotel)

· Use of the words "fine" or "imprisonment" 

· Emphasis on certain subject matters (abortion and prostitution) (Morgentaler; prov Medical Services Act provisions struck down b/c PAS was directed towards prohibiting abortion, not regulation of health)

· Duplication of Criminal Code provisions (Rio Hotel, prov Act did not discuss obscenity or morality in prohibiting nude entertainment)
TRADE & COMMERCE: Regulation of the Economy

Distribution of Powers

· s.91(2) – Federal power to regulate trade and commerce (Parsons)
1. Interprovincial and International trade
2. General regulation of trade and commerce
· s.92(13) and (16) - Provincial power over property & civil rights and all things of "merely local or private concern"
· Local production and manufacturing

· s.92(10)(c) - Federal declaratory power over local works and undertakings
The original intent of the Fathers of Confederation was a nice coherent economic union with (1) no barriers to trade and (2) broad federal powers to deal with trade

· Reality now is a sharply divided jurisdiction on trade and commerce

· Federal heads of power relating to trade and commerce have been severely restricted as provincial protectionism took hold

Regulation of Economy problems:

· Economy is not entirely indivisible - it consists of an aggregate of matters
· Ultimately everything is local; production always starts out in the provinces and moves out
· This means in regulating matters at the local level, provinces can have consequential effects on the national economy

· Likewise, in regulating matters nationwide, Parliament may have to "reach back" to local occupations and undertakings (see Eastern Terminal Elevators, reaching back is bad)

· Provinces are always acting in their own interests

General guidance approach (Labatt)
· If contractual rights within the province are the object of the regulation, then the province has authority; 

· If regulation in the flow of extra-provincial trade is the object, then feds have authority 

Federal Powers over the Regulation of the Economy (s.91(2))

s.91(2) Trade and Commerce federal powers are extremely limited (Labatt).
Interpreting s.91(2) federal trade and commerce power (City National Leasing, citing Parsons)

1. Federalism Principle: "Trade and commerce" are not be used in their literal unlimited sense - would make other enumerated s.91 heads of power meaningless (i.e. banking, weights & measures) 
2. Two Branches

a. International and Interprovincial trade 
b. General regulation of trade affecting the whole dominion.
3. Does not include intraprovincial trade: s.91(2) does not extend to regulating the contracts of a particular business or trade.
Regulation of International and Interprovincial Trade 

Parliament has authority to regulate trade in matters of interprovincial or international concern.

· Parliament cannot regulate a trade in a province in order to control intraprovincial matters of that trade (Eastern Terminal Elevators, fed Act struck down b/c it regulated local grain elevators despite the overall goal of regulating interprovincial grain trade)

· Form of legislation is important (Eastern Terminal Elevators)

· If feds could have the same effect by framing legislation under different heads, they must do so. 

· Provincial inability test doesn't seem to apply to 1st branch of s.91(2) (Eastern Terminal Elevators)
s.92(10)(c) Federal Declaratory Power
s.92(10)(c) allows Parliament to declare local works "to be for the general advantage of Canada or two or more provinces"
· Applies only to works, not undertakings. Physical element req'd (Eastern Terminal Elevators)

· Does not give Parliament ownership of local work

· Grants federal jurisdiction to regulate the work and its associated undertakings (Eastern Terminal Elevators)

General Regulation of Trade Affecting the Whole Dominion
This appears to be more than a single industry, particularly if it’s just local (Labatt)

Five Indicia of Validity for General Regulation of Trade (City National Leasing, fed Combines Investigation Act provisions which created civil cause of action not valid under 2nd branch of s.91(2), but ultimately upheld under ancillary doctrine as intrusion into s.92(13) provincial power to create civil causes of action was functionally connected to valid legislation)
1. Legislation must be part of a general regulatory scheme
2. Scheme must be monitored by the continuing oversight of a regulatory agency
3. Legislation must be concerned with trade as a whole rather than with a particular industry 

4. Legislation should be of a nature that the provinces jointly or severally would be constitutionally incapable of enacting (similar to Provincial Inability Test)

5. Failure to include one or more provinces or localities in a legislative scheme would jeopardize the successful operation of the scheme in other parts of the country (similar to Provincial Inability Test)

Note that this is not an exhaustive list

· Presence or absence of any of these is not necessarily determinative. 

· But presence of such factors makes it far more probable federal law will be upheld as in relation to genuinely national economic concerns, not just a collection of local concerns

Provincial Powers over the Regulation of the Economy (s.92(13) and (16))

Provinces have exclusive control over:

1. Local production and manufacturing (Parsons)
2. Contracts and trade within the province (Parsons)
3. Production of an industry within the province: If an industry is substantially local in character, its regulation is regulation of a trade within a province (Labatt, fed Food & Drug Act provisions regulating composition stds for light beer struck down as invalid attempt to regulate local trade or industry, nothing to show interprovincial trade)
Provinces cannot encroach on s.91(2)
· Encroachment exists if statute in pith and substance is aimed at the regulation of international or interprovincial trade (Carnation, prov Act upheld b/c PAS was aimed at protecting local dairy farmers, not regulating inter-provincial trade)
· Not relevant that the reason for controlling interprovincial trade was to regulate trade within the province (Burns, prov Act struck down as invalid b/c aim was to regulate interprovincial trade of hogs, not to protect local hog producers)

Upholding Provincial Legislation under ss.92(13) or (16):
· Localize the transactions

· Co-operation as indicator of validity: Show co-operation between federal government and provincial government so that courts will be cautious about striking legislation down as invalid (Siemens; Rothmans)
TAXING & SPENDING POWERS

Fiscal imbalance issues arise b/c Parliament has broader taxation powers than the provinces.  Provinces are constantly trying to get money for their programs.

· Form is very important in this area.

· Only area in the Constitution which is governed by original intent, and not living tree philosophy. 

In any tax problem, consider the following issues:

1. Is the payment a tax?

2. If so, is it a direct tax?

3. Is it taxing something in the province?

4. Is the legislation properly enacted [note procedural provisions for money bills]

5. Is there any immunity available?

6. If the tax is invalid, can you get a refund?

Certain well understood categories of taxation have been generally established as falling within one or other of these classes: Once a tax is successfully labeled as direct or indirect, it will remain that way. Its label will then determine validity or invalidity (CIGO)
Framing the issue: Frame your taxing statute to fit a particular category that has already been determined to be direct/indirect (e.g. income tax is direct, and will always be direct)
Distribution of Powers

· s.91(3) – Federal authority to raise money by any mode of taxation (direct & indirect)
· s.92(2) – Provincial authority to make laws for direct taxation within the province for the raising of revenue for provincial purposes
· s.92(9) – Provincial authority to issue licenses relating to shop, saloon, tavern, etc in order for the raising of revenue for provincial or local purposes
· s.92A(4) – Provincial authority to raise money by any mode of taxation (direct or indirect) in respect of (1) non-renewable natural resources and forestry resources in the province and (2) sites and facilities in the province for the generation of electrical energy
· s.125 [Crown Immunity Provision]: No lands or property belonging to the Crown (or its agents) can be taxed (Westbank First Nation)
· Provincial taxing statutes don't apply to federal Crown

· Federal taxing statutes don't apply to provincial Crown

Federal Taxing Powers: s.91(3)
Direct and Indirect Taxation

s.91(3) gives the Federal Parliament a very broad power. They can tax everything, for any purpose so long as it's aimed at raising revenue, can spend their money on anything they want and can stop spending money anytime they want!
· Federal and Provincial Revenue-Raising Okay: Federal Parliament can spend its money anyway it wants, including for provincial purposes (Winterhaven Stables, man challenges federal Income Tax Act b/c it funnels money to the provinces, Act upheld as valid)
· No Spending Limits: Can spend and stop spending as it pleases (Re Canada Assistance Plan Act)
· Avoid Contracts: Feds can avoid a federal-provincial contract by legislation and eliminate COA for breach of contract by legislation (Re Canada Assistance Plan Act, Feds stop diverting money to provinces, that's okay)
Limitations on Federal Taxing Powers

· Crown Immunity: Cannot impose taxes on provincial Crown property or lands (s.125). Note that s.125 does not apply to regulatory fees. 
· Colourability: Primary object must be raising of revenue, not the regulation of a provincial matter (Winterhaven Stables, provinces could opt out of taking money from feds, so ITA not regulation of provincial matter)
· Purpose of Taxation must be Raising of Revenue: Feds cannot tax in order to regulate a matter under provincial jurisdiction (Winterhaven Stables)
Provincial Taxing Powers: s.92(2) & (9), s.92A(4)
Provincial levies must fit within one of the heads of power in s.92 or 92A. For s.92(2), there are five possible issues. 

Is the levy a tax?

Characteristics of a Tax (Westbank First Nation) NOT IN THIS CLASS
1. Enforceable by law

2. Under the authority of the legislature

3. Imposed by a public body

4. Intended for a public purpose

See Westbank First Nation (Band imposed valid, but inapplicable [via s.125] tax on BC hydro: (1) enforceable by law, (2) imposed under authority of legislature under Indian Act, (3) levied by public body via Band Council, (4) for public purpose of general band governance)

Royalties  Tax

Royalties are an incident of ownership and are based on a share of the production used by a leasee.  

Royalties are not taxes (CIGO, Martland majority, royalty surcharge was a tax, not a pure royalty as it was not an incident of ownership).

Regulatory charges  Tax (Westbank First Nation; Allard Contractors)

A charge primarily for regulatory purposes, or as necessarily incidental to a broader regulatory scheme, is not a tax.

A valid regulatory scheme is one with the following factors:

· A complete and detailed code of regulation

· A specific regulatory purpose seeking to affect the behaviour of individuals

· Actual or properly estimated costs of the regulation

· A relationship between the regulation and the person being regulated, where the person being regulated causes the need or benefits from it.

· This can include too that the charge is either offsetting the cost of the regime, or is the manner which it’s enforced. 

· Nexus between the charge and the cost of the service provided

· Charge may exist to defray expenses or advance regulatory purpose
Contrasting Taxes with Regulatory Charges with User Fees:

· Tax: raise revenue for general purpose
· Regulatory charge: finances a regulatory scheme.
· User fee: charges for services directly rendered
See also Allard Contractors re provincial power to impose indirect license fees as ancillary addition to valid regulatory scheme under s.92(9), (13), (16).

If so, is it a direct tax?

Provincial levies under s.92(2) must be direct taxes.

Direct Taxation test (John Stewart Mill)

“A direct tax is one which is demanded from the very persons who it is intended or desired should pay it. Indirect taxes are those which are demanded from one person in the expectation and intention that he shall indemnify himself at the expense of another” (Bank of Toronto v. Lambe, Quebec Act imposed tax on national banks in Quebec calculated on built-up capital in Ontario; banks argued indirect tax outside of province; JCPC upheld Act as valid exercise of direct taxation w/in province - Quebec intended banks to pay tax; Act was in relation to taxation, not banking and was intra vires)
Examples of Direct Taxes:

· Income tax

· Retail sales tax [i.e. "consumer" taxes, see Union of NB Indians]

· Value-added tax

· Business tax

· Property tax

· Flat rate license fees

Indirect Taxation test (Allard Contractors)

Is the tax related or relatable (directly or indirectly) to a unit of the commodity or its price, imposed when the commodity is in the course of being manufactured or marketed?

Examples of Indirect Taxes:

· Customs duty

· Excise tax

· Export tax (CIGO, Martland majority, prov Act imposed export tax which was held invalid and ultra vires b/c (1) indirect tax and (2) in relation to s.91(2) regulation of int'l trade b/c of price fixing on int'l market) 

· Resource and commodity taxes (Allard Contractors, generally, commodity taxes cling to product & is passed on to consumer
· Note: s.92A(4) now gives provinces power to impose direct & indirect tax on resource production
· Sales tax [generally indirect, unless collected by the vendor and paid by the consumer] (Union of NB Indians, retail sales taxes direct b/c they take place at POS)

· Variable license fees

Indirect License Fees authorized under s.92(9) in combo w/ s.92(13) & (16)
The provinces can enact license fees that amount to indirect taxation, as an ancillary addition to a valid regulatory scheme which can be justified under s.92(9) in combo w/ 92(13) & (16) (Allard Contractors, Municipal Act authorizes Coquitlam to set variable gravel fees based on volume removed, upheld as valid indirect license fees in relation to valid regulatory scheme)

s.92(9), in combination with (13) and (16) comprehends a power of regulation through licenses and is not confined to direct taxation
Nexus b/c Costs of Scheme & License Fee: This ability is limited to an amount that can be used to defray the costs of regulation. There should be some nexus between the costs of the scheme and the amount levied (see Re Eurig Estate where probate fees struck down as invalid indirect taxation b/c they went into general revenue & not towards defraying costs of issuing probate)
Test:

1. Can the variable fees be considered indirect in their general tendency?

a. If not, then the tax is valid as direct taxation.

b. A flat rate license fee will normally be seen as direct

2. Does the Act or by-law create a valid regulatory scheme to which the fees can be related?

Is it taxing something in the province?

Provincial levies must be taxation within the province (Bank of Toronto v. Lambe)

· s.92(2) “does not require that the persons to be taxed by Quebec are to be domiciled or even resident in Quebec. Any person found within the province may be legally taxed there if taxed directly” (Bank of Toronto v. Lambe, Quebec Act which taxed national banks w/ Quebec branches was valid)
Territorial limitation on provincial taxation powers (Air Canada)
· Aircraft: Must be a substantial, more-than-nominal presence in province to provide basis for imposing tax (Air Canada, provincial Retail Sales Act inapplicable to air flights that did not touch down or land permanently in province; did not decide whether airspace was extraterritorial so Act still valid)
· Merely going thru airspace OR touching down momentarily while in transit  "within the province"

· In Personam Taxation: Can tax in personam, but must explicitly do so, and measure by something substantially within the province. 
· Example of inapplicability, while the statute is still valid. 

Sales taxes imposed on the consumer are direct taxes and validly within the competence of the province. They take place at the point of sale, and that is how they are located (Union of NB Indians v. NB)

Is the legislation properly enacted? 

Taxing legislation is a money bill.  Generally you can delegate lawmaking power, but s.53 and s.54 require that the legislative branch impose a money bill (no taxation without representation) 

See Re Eurig Estate (probate fee invalid b/c fees enacted by Executive, not by Legislature - in any event, would not have succeeded as part of valid regulatory scheme b/c probate fees went into general revenue and not towards defraying costs of probate).

Is there any immunity available?

Crown Immunity (Westbank First Nation)

s.125:“No Lands or Property belonging to Canada or any Province shall be liable to Taxation.”  
· Only applies to taxes, not regulatory charges

s.87 of Indian Act (Union of NB Indians)
IA, s.87 prohibits taxation of property (1) physically situated on a reserve at the time of taxation or (2) whose paramount location is on reserve at the time of taxation (Union of NB Indians, band's claim of immunity from provincial retail sales tax fails b/c tax is imposed off-reserve at time of sale)
If the tax is invalid, can you get a refund?

Refunds of Illegal/Invalid Taxes (Kingstreet Investments Ltd. v. New Brunswick)

· Constitutional principles allow tax payers to get illegal taxes back (without compound interest) subject to the following:

· Provincial limitation periods

· Governments seeking declarations for stay for a certain period of time

· Legislatures properly enacting the statute/tax and apply retroactively
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