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A. SOME GENERAL CONSIDERATIONS

1. Characterization: Substance and Procedure

· Characterization – important issue to think about, at all points in the case. Can affect whether court has jurisdiction, whether it is FC, what law applies, etc.)
· Each cause of action (torts, contracts, etc.) has different choice of law rules. 

· You engage in characterization by choosing your causes of action, and in deciding whether a given rule is substantive or procedural
· 3 stages in a conflicts case: 

1) jurisdiction (JS/TC + FNC)
2) trial on the merits/choice of law 
3) where judgment can be recognized/enforced
· Important terminology

· Forum – place where the action is commenced 
· ‘lex fori’ – law of the forum (conflicts rules and substantive law)
· Conspiracy of silence: neither side raises any conflicts issues
· Lex causae – law of another jurisdiction selected by choice of law rule

· Important to keep in mind
· Lex fori characterization of a legal problem governs (FORUM CHARACTERIZATION (except for classifying property as moveable or immoveable (Hogg))
· Imagine you have a lex fori rule and a lex causae rule, it may turn out there are 4 possible characterization combinations. You have to be (make the judge) alert of all the possibilities. 

	Applies?
	Lex fori characterizes rules as
	Applies?
	Lex causae characterizes rule as:

	X
	Procedural
	
	Procedural

	
	Substantive
	X
	substantive

	neither
	Substantive
	neither
	Procedural

	both
	procedural
	Both
	substantive

	
	
	
	


· Every jurisdiction has its own procedural rules. Forum NEVER applies lex causae procedural rules.
· The point is you have to think it through and argue for one of the top two combinations – bottom two don’t work
· Tolofson v Jensen provides the modern approach for characterizing a rule as substantive vs procedural. 

· One rule that often varies between jurisdictions is limitation periods.
	Tolofson v Jensen, [1994] SCC – provides modern approach to characterization of rules as substance or procedure ( preference against classifying as procedural/in favour of forum. Procedural rules: those necessary to make the court run smoothly (ie. rules of evidence). If forum finds CoL is LC, then apply limitation period of LC (LP is substantive). 

	F: Motor vehicle accident occurred in Sask, b/w Mr. Jensen (Sask resident) and Mr. Tolofson plus his 12yr old son Kim (both BC residents)
· 8 years later Kim has attained age of majority and brings an action in BC in negligence (tort). Limitation period had expired in Sask and BC allowed him to sue based in simple negligence (while in Sask had to sue for gross negligence)

· If you classify BC limitation period as procedural, and SK limitation period as procedural, BC applies its own procedural rules. 
I: How should we characterize limitation periods?
SCC, LaForest:

· Choice of law rules are too forum centric; we should be applying LC more often. 

· Adopted a lex situs rule: when there’s a tort action, any CL court in Canada has to apply the lex situs – the law of the place where the tort occurred.
· In this case, there was no doubt the tort occurred in Sk, so Sk law should apply.

· For Kim Tolofson it meant that if the lex situs is the lex causae then he has to establish gross negligence on the part of his father. 

· Does the SK limitation period apply?

· BC was the forum where the action was started so BC procedural laws should apply. Is LP procedural?
· Change approach, and be prepared to apply more of the LC. 
· LaForest 
1) reclassifies limitation periods generally, and 
2) gives us a new approach to classification:
· We should have a bias against classifying in our favour. If in doubt do not classify a rule/law as procedural. Do not prefer LF to LC.
· Only characterize those rules as procedural that we need to make the court run smoothly. 
· ( Always apply the Lex Causae limitation periods. 
· If the merits should be decided by a foreign LC then we should apply their limitation period.


· Next two cases: Both cases involve application of a forum procedural rule. There’s no characterization problem. Issue relates to who has capacity to sue and be sued. In both cases the argument is that the plaintiff in the action has no standing to sue, because there has been a failure to comply with a relevant forum procedural rule.
	Int’l Assn. v. Hamza (1995) Alta CA – Capacity to sue/legal status is procedural, but determined  according  to laws of an org’s home jurisdiction

	F: Husband/wife getting divorce; matrimonial dispute over property. Husband sheltered assets in Swiss organization. Wife sought division of property. Swiss organization sought a declaration from Alta court that neither wife nor husband had legal or equitable interest in the assets (that it owns all the property). Org is a society incorporated in Switzerland; it’s not a corporation or natural person. Wife sought to strike org’s action on basis that it lacked the legal status to sue in AB.
I:  what constitutes status to sue in Alberta?
Alta CA:

· The CA considers the application of its own forum procedural rule and recognized it didn’t give the org standing to sue in AB
· But capacity to sue/legal status/legal personality has to be determined according to foreign LC law in the org’s home jurisdiction. 

· The law supports granting of status in cases where the entity in question is recognized as a legal or juridical person by the laws of its home jurisdiction, in the sense of having status to sue. The principle of comity of nations appears to further strengthen that position

· Thus the court examined Swiss law. Under that law, the society has status/capacity to sue and be sued.


	Success International Inc. v. EEI, 1995 Ont Gen Div – Example of application of forum procedural rule – capacity to sue of corp, failure to register. Also attempt by Def to characterize cause of action in a different way. 

	F: NY corp (Success International) contracts with Ontario corp (EEI). NY corp invokes arbitration clause in K. Arbitration orders OntCorp to modify the packaging operations, but it fails to comply. NY corp commences action in Ontario to get a court order enforcing arbitral order, but OntCorp tries to defend by saying NY corp didn’t register as “carrying on business” in Ontario. Court agrees that NY corp failed to register; sanction for failing to register was that provincial legislation constrained the status of the unregistered corp to sue (not an absolute, but barred party from bringing an action wrt a K). Registration is rule of procedure, so we apply our own law, and thus NYCorp should have no standing to enforce the arbitral order.
Issue: plaintiffs standing to sue
· Ability of foreign corporations to sue in Ontario where their corporate status in Ontario is in doubt

· Meaning of “carrying on business in Ontario” according to Extra Provincial Corporations Act, RSO 1990 (“EPCA”)

Court:

· NYCorp attempted to reclassify cause of action – argued it isn’t a K action or in connection with a K, but rather an action to enforce an arbitration award. FAIL, court didn’t buy it. 

· Success also tried to argue they weren’t “carrying on business” in Ontario, only conducting one commercial transaction in Ontario, but FAIL court didn’t buy it (they had extensive operations in Ontario). 

· Court finds they ought to have registered, and thus they didn’t have capacity to sue.

· Success case is an example of an application of forum procedural rule. Interpretation of that rule. It’s of interest from the perspective of characterization, b/c of the attempt to characterize the cause of action.


2. Exclusionary Rules (Penal, Revenue, Other Public Law, Inconsistent w/ public policy)
· Relevant to: choice of law and R&E 
· Characterizing a given rule allows you to determine if exclusionary rules apply 
· Exclusionary rules (from Dicey)

· Rule 3 – English courts have no jurisdiction to entertain an action

i. For the enforcement, either directly or indirectly, of a penal, revenue, or other public law of a foreign state

· Rule 2 – English courts will note enforce or recognize a right, power, capacity, disability or legal relationship arising under the law of a foreign country, if the enforcement or recognition of such …. would be inconsistent with the public policy of England

· Rules phrased in English terms but apply equally in BC and other Canadian provinces 

· ( Penal and revenue rules, pretty easy to apply, neither comes up very often. 

· Revenue laws are occasionally attempted to be enforced indirectly, but those cases are limited.

· Public policy is the type of rule that gets invoked and applied over and over again. Cases where it has been successful is few in number, but it’s frequently invoked. Pretty high standard.
· Other public law gets invoked but it’s rarely applied, you have to be desperate.
Penal

	Huntington v. Attril, [1893] (PC Ontario) – R&E case. Is foreign law penal in nature? Case defines penal, and provides approach for determining if a given law is penal in nature. 

	F: NY plaintiff (Huntington) sues Ontario resident (Attril) for debt based on NY statute. Ont Def says NY statute is penal, can’t be applied in Ontario court. Ontario court says no, the NY provision making director/officers J&S liable for material misrepresentations are protective and remedial in nature, not penal.
I: whether the foreign law was penal, and whether that would prevent it from being enforced in an Ontario court

Lord Watson:

· Correct approach is forum characterization of the lex causae rule – whether it’s penal
· Why? We want internal consistency – we want similar types of laws to be treated in the same way by the forum, ie. to be considered penal or not in the forum.
· Meaning of Penal ( Very ambiguous
· What is the correct definition of penal? 
1) It’s really meant to distinguish civil rights from criminal wrongs 
2) Proper test for excluding enforcement of penal laws abroad: in order to come within the scope of the rule, a proceeding must be in the nature of a suit in favour of the state whose law has been infringed, including judgments for such penalties.
· How do you decide if a given rule falls within the forum definition of penal?

1) Look at the whole of the law. Consider how NY would characterize it (LC characterization), however not bound by LC characterization.
2) The statutory rule in question
· states the penalty is recoverable “in the name of the people of the state of N.Y. by the D.A.…”
· Imposes a penalty – heavy liability on directors

· But it’s civil in nature – it’s providing a remedy to creditors whose rights have been injured by the company’s officers – not enforceable by the state or the public. The provisions are protective.

· Court finds that the enactments are conditions upon which the Legislature permits associations to trade and are an implied term of every K b/w the corporation and its creditors – NOT PENAL
· Therefore Ontario court will R&E the judgment.


Revenue

· Revenue = tax ( we don’t want to enforce another state’s revenue laws

· There’s rarely doubt whether something is or isn’t a revenue law - includes all forms of taxation, all forms of government.
· Leading Canadian case on revenue laws is the USA v Harden
USA v harden, 1963 SCC [Authority for exclusionary rule for revenue laws]
· Canadian court was asked to enforce California judgment. 
· SCC: we don’t enforce anyone else’s revenue laws. This is clearly a tax law, just because you call it a ‘settlement’ it’s not the correct characterization.

· Case: pretty close example of direct enforcement

· Case is Canadian authority for the exclusionary rule for revenue laws.

· Indirect enforcement cases are more problematic, as in Stringam v Dubois
	Stringam v Dubois (1992) AB CA – Example of indirect enforcement of US revenue (tax) law. 

	F:  testator domiciled in Arizona leaves a farm in AB to her niece. Executor wants to sell the farm to pay apportioned share of US estate tax. She opposes this and asks AB court to convey the farm to her.
I: Would selling the farm be indirect enforcement of a foreign tax law? 
Alta CA:

· What is the nature or substance of the proceedings? AB court found it is the indirect enforcement of the tax laws of the US, thus the rule against enforcement should be applied. Property should be conveyed to niece, free and clear.

· Additionally, case law supports that the administrator is only to pay those debts, taxes and duties which the law mandates, the law being of the forum.

· In this case there is no AB law requiring the administrator pay the US taxes

Edinger: Case may have been decided differently if the executor had already paid the estate tax and was seeking reimbursement (as in Re Reid, 1970 BCCA) . The point of this case is not that this is the result that will always occur; it’s an example of a difficult indirect claim. It reviews the relevant cases (including some BC cases that have gone the other way 


Public Policy

· Both cases, Lloyd’s and Kuwait, are authority for public policy as an exclusionary rule
· Public Policy is something we can’t define precisely.

· In order to be excluded, law must relate to fundamental values of the forum – values that are ethical or moral (Lloyd’s, Kuwait). 
· It’s got to be a moral law that turns the stomach of the court. It has to be something we can’t stand. (Kuwait)
· It’s narrowly construed, and rarely applied (Lloyd’s)

· Rule should only be exercised exceptionally, where to do otherwise would “affront basic principles of justice and fairness” (Kuwait)

· It’s not enough to say the foreign law “is contrary to forum public policy” ( have to show what public policy it’s contrary to – what moral values 

· It’s a very open ended exclusionary rule, it’s worth trying. But if you’re defending against it, you have to hold the other side to a high standard.

· Kuwait case shows us how to deal with a foreign rule that violates int’l law.

· Note, we tend to recognize confiscatory laws but the problem with Kuwait was the confiscation took place when Iraq invaded Kuwait (rather than confiscation of assets in a country’s own bounds)
	Society of Lloyd’s v. Meinzer (2001), Ont CA – in order for a law to fall into public policy exemption, it must relate to fundamental values (ie. principle of justice, good morals/ethics, or some deep rooted tradition of the forum). Is it morally repugnant? Narrowly construed, rarely applied.

	Facts: Ontario residents entered into investment K with English company Lloyd’s, in England. K had clauses stipulating England for choice of forum and CoL.  Ontario residents brought action to have K rescinded on the basis of fraud. Ontario stayed action so it could be heard in England. Lloyd’s obtained judgment in England against Ontario investors and applied for R&E of judgments in Ontario. The Ontario investors argued R&E should be denied on the basis that it would violate Ontario public policy to enforce a judgment obtained in the UK, that would have failed if brought in Ontario b/c Lloyd’s traded securities in Ontario in breach of statutory requirements (per the Securities Act, which mandates minimum disclosure requirements).
Ont CA:

· What is “public policy”?

· It is reflected in the total body of constitutional, statutory and case law of the forum; reflects the local sense of justice and public welfare. 
· When should R&E of a foreign law be denied?

· The fact that foreign law differs from  lex fori is not enough
· The matter must relate to fundamental values (ie. principle of justice, conception of good morals/ethics, or some deep rooted tradition of the forum)
· The trend in jurisprudence is that the public policy exemption is to be narrowly construed and rarely applied
· The issue here is whether to enforce judgments when the party seeking enforcement acknowledged breaching the Ontario Securities Act prospectus requirement. 
· Is it morally repugnant? Should the concept of public policy be broadened to encompass a breach of this nature?
· Prospectus requirement is fundamentally important for the orderly, fair and reliable operation of our financial markets. Thus condoning a break of this obligation would be contrary to the public policy of Ontario.
· However, can’t exactly view the requirement as a moral imperative – but in considering whether it falls within “fundamental values” and “essential principles of justice”, court says protection of our capital markets and public investors is a fundamental value.
· But whether enforcement of the UK judgments should be denied depends on whether enforcement would be contrary to the public policy of Ontario by considering the historical and factual context of the proceedings which led to the granting of the judgment, and where there are competing public policy imperatives, whether overall, registration would be contrary to public policy.
· The court also considered an earlier Ontario decision regarding choice of forum for another Lloyd’s law suit. The court found that the court did not consider, as a factor, that the UK judgment could not be R&E in Ontario as contrary to public policy. That earlier case determined that it would not be contrary to the public policy of Ontario to enforce a judgment which may have condoned a breach of the Securities Act
· The court also considered the principles of international comity. Various cases have heard similar issues and agreed that the English courts should hear and decide the matter, and should be enforced in each jurisdiction. It would create chaos if some investors were allowed to rescind their contracts. 
· Conclusion: The result reached in the English courts is a sensible one. In that context, our public policy of enforcing the rules of comity where justice, necessity and convenience all favour enforcement, outweighs the concerns we might otherwise have where there has been a breach of the prospectus requirement of the Securities Act.


	Kuwait Airways Corp., v. Iraqi Airways Co., [2002] Eng HL – Forum public policy/values are always changing, not fixed. Case shows how to deal with foreign rule that violates int’l law.

	F:  Iraq invaded Kuwait in 1990 and took various assets, including 10 commercial airplanes belonging to Kuwait Airways Corp (KAC). Iraq enacted a law/resolution to dissolve KAC and transfer ownership into Iraqi Airways Co (IAC). Later the UN ordered Iraq out of Kuwait. In 1991, KAC took legal action against IAC in England, seeking damages (tort action for conversion). HL applies conflicts rule relevant to torts. KAC had to meet double actionability/double-barrel test – that IAC’s acts were civilly actionable under the law of the country where they occurred (Iraq), and if they had occurred in England. IAC argued that KAC couldn’t meet first part of test because resolution was a law in Iraq. KAC countered that the English courts should disregard the resolution as contrary to forum public policy.
Court:

· KAC argues that public policy requires the English court to disregard the resolution passed by Iraq.

· Court reiterates that it can exclude foreign law in exceptional circs where it would lead to a result contrary to public policy, that is if it would “violate some fundamental principle of justice, some prevalent conception of good morals, some deep-rooted tradition…”.
· Rule should only be exercised exceptionally, where to do otherwise would “affront basic principles of justice and fairness”
· The question in this case is whether the Iraqi resolution is of this character. 
· On the one hand, it called for seizure of another country’s assets, in flagrant violation of international law (per UN). Eng courts should have regard to the content of int’l law in deciding whether to recognize a foreign law. 

· On the other hand, breach of int’l law by a state should not be ground for refusing to recognize a foreign degree. It’s not the place of foreign courts to adjudicate on the legality/validity/acceptability of acts by (foreign) gov’t.  
· Should the English court, as a matter of public policy, decline to recognize Iraq’s resolution? The court finds that it should decline to recognize it because
· In judging the foreign law (resolution) against contemporary standards and established rules of int’l law, Iraq’s invasion into Kuwait and seizure of assets was clearly not acceptable by today’s standards.
· It would cause deep concern to the world wide community of nations
· Enforcement would be contrary to England’s obligations under the UN Charter


Other Public Law

Iran v Baracat Galleries, 2007 E CA [whether the law is an assertion of a sovereign state right]
· Other public law defence was raised

· CA traces history of it from Dicey, and suggests that examples of ‘other public law’ would be exchange control legislation and export controls. 
· It’s really got to be the state acting. “The question is whether the law is an assertion of a sovereign state right”
	United States v. Ivey, (1995) Ont. Gen Div – “other public law” exists as an exclusionary category, but it’s ambiguous, narrow and difficult to apply. Law will not be enforced if it’s an exercise of foreign govt’s sovereign authority over property beyond its territory.

	F: USA asks Ontario to enforce Michigan judgment for costs of environmental remediation. Def tried various defences: US court lacked personal jurisdiction, the judgment was based on a “penal, revenue or other public law” of a foreign state, breach of natural justice, and contrary to public policy.
I: Should Ont decline R&E of the judgments b/c the laws were “penal, revenue or other public law” in nature, or because it would be contrary to the public policy of Ontario?
Court:

· Penal? Court cites Huntington v. Attrill for meaning of penal and finds rule in question creates a reimbursement obligation. It’s restitutionary in nature, wrt to the environment.
· Revenue? Not a taxation scheme – it’s a reimbursement for costs

· Other public law? 

· Case doesn’t offer much about definition or scope. The court says it is a category that exists. It’s very narrow and very ambiguous.
· The general rule relates to the idea that laws will not be enforced if they involve an exercise by a government of its sovereign authority over property beyond its territory

· The court notes that Canadian authority on the issue is sparse

· The court rejects the defendant’s public law argument because in this case the US is not trying to exercise jurisdiction over Canadian property. This case does not fall within the circs of previously established cases. This is not a case where the public law defence/exception should be expanded.

· Court comments that comity is highly important. “Given the prevalence of regulatory schemes aimed at envt’l protection and control in North America, considerations of comity strongly favour enforcement”

· Natural Justice?

· Defendants argue they weren’t allowed to participate in the legal process that found them liable. Court finds that the legislation’s purpose was to deal with matters of urgency and the defendants didn’t avail themselves of the actual procedural protections that were in place.

· Contrary to Public policy? (Not smart to raise this when forum has the same public policy)

· This argument fails because 1) it was already mostly dealt with under natural justice argument, and 2) the public policy defence is rarely applied; it is construed narrowly; no authority provided to support its application here

· Ontario legislation has almost same legislation as US so not contrary to forum public policy.

· All of the defences failed and the court enforced the judgment.


3. Domicile and Residence

· Relevant to jurisdiction and CoL, and occasionally used for R&E
· Reflects connection b/w the person (natural or corporate) and a jurisdiction.

· CL uses domicile, civil law insists on nationality. 
· Each connecting factor of domicile and nationality have obvious weaknesses.

· We want uniform conflicts rules. The UN comes up with conventions that they want countries to sign on to. They want the conflicts rules to be uniform. The compromise that the Hague conventions tend to come up with, and is making its way into our provincial statutes, is “habitual residence” – it’s a cross between the two.

· The law is in a state of flux. We have old traditional CL and civil law. We’ve got more countries signing onto Hague conventions. We’ve got provincial legislation which uses different connecting factors in different statutes.

· We will cover domicile, habitual residence, domicile of corporation, and ordinary residence (no case on this one).

Domicile

· Domicile is the traditional CL connecting factor for many CoL rules. BC legislature like other provincial legislatures hasn’t changed much by way of CoL rules (exception is Family Law Act)

· Domicile has various deficiencies – can be domiciled in a place you’ve never been, or not acquire domicile in a place you’ve lived for a very long time
· For most CoL rules, you’ll have to establish domicile at a particular point of time. Everybody has a domicile at every point in time (In Canada, at any point in time we have two – federal and provincial domicile) 
· Apart from federal citizens, the CL says you can only have one domicile at a time

· Three kinds of domicile:
1. Domicile of origin – C.L. says D.O. is the domicile you acquire at the moment of your birth
· Permanent in C.L.; can’t abandon it
· It’s the domicile/place of your father (for legitimate children) at the moment of your birth (not necessarily the place he physically was)
· It can revive if you abandon a D.C. (Bell v. Kennedy)
2. Domicile of dependency – For children, it tracks the domicile of your father until you reach the age of majority. Historically applied to married women and tracked domicile of husband. Not every jurisdiction in the world allows married women to determine own domicile (this was overruled in BC in 1985, but Canada hasn’t legislated it).
3. Domicile of choice – when a person reaches the age of majority, the person is capable of acquiring a D.C.  
· Can abandon an old D.C. without acquiring a new one, but difficult to do. Necessary state of mind is narrowly defined (in Urquhart). Probably need to leave the D.C. with an intention never to return (to live); intention to abandon DC permanently (Urquhart). May be enough to leave with an absence of a positive intention to return. It’s a bit unclear in the cases whether it has to be an intention to never return, or if the absence of a positive intention to return is enough.
· Dicey: A person abandons a D.C. in a country by ceasing to reside there and by ceasing to intend to reside there permanently or indefinitely (in Urquhart).

· it’s easier to show a change from D.C. to D.C. than it is to show a change from D.O. to D.C.(Agulian).  
· In order to establish domicile, you must have concurrently/at the same point in time:

I. Physical presence/presence ( very easy to establish
II. Coupled with intent to stay indefinitely; necessary state of mind ( more difficult to establish
· “clear and unequivocal intention” to reside indefinitely (Agulian)

· Can be met if you arrive at a place and want to remain there (advantage is it can be instantly acquired)
· Necessary intent is also defined as the absence of a positive intention (ie. to leave) in the event of a clearly foreseen and reasonably anticipated contingency (ie. Law school is ending but you lack a positive intention to stay)

· Have to examine every circumstance of that person’s life. (Agulian)
· Standard of proof required: it’s a civil standard/burden. The burden of proof is always on the party who is asserting that there has been a change of domicile (Agulian)
· There have been some attempts to modernize concept of domicile

· Eliminate revival of D.O.

· To create presumptions about domicile so it’s easier to establish domicile (except this hasn’t happened in BC except domicile of dependency for women)

	Bell v Kennedy, 1868 HL – old English case regarding how court approaches determining someone’s domicile at point in time

	Facts:  Mrs. B’s daughter Mrs. K seeks a variation of her mother’s will following her death. Prior to Mrs. B’s death, she had lived with husband for ~20yrs in Jamaica. Had recently moved back to Scotland following political changes in Jamaica. Unclear what couple’s intention was regarding how long they would live in Scotland.

Issue: Key issue was where mother was domiciled on her death – this would determine CoL governing succession and property. At that time, women still subject to Domicile of Dependency – so where was her husband domiciled on her death?

Court:

· Court considers evidence of Mr. B regarding frame of mind/intention re: where to live at time of wife’s death. Court also considers his life and history - Mr. B was born in Jamaica (D.O.). After that his parents sent him to Scotland to be educated; attained age of majority. He acquired capacity to acquire D.C. He then goes home to Jamaica – from 1823-1837 he lived in Jamaica. He left Jamaica in 1837 for political reasons, and went back to Scotland. He was debating where to go when his wife died.  He hadn’t yet settled in Scotland as of the date of death.

· HL finds D.O. revived and Jamaica was his domicile, even though he had capacity to acquire D.C.. He hadn’t yet acquired a D.C.

Conclusion: Mrs. B’s estate will be governed by the law of Jamaica, b/c that’s where she was domiciled at the time of death.


	Agulian v Cyganik, [2006] Eng CA – *domicile* standard of proof is “clear and unequivocal intention” to reside indefinitely; in assessing intent, have to consider whole of person’s life/circs; easier to show a change from DC-DC than to show a change from DO-DC

	Facts: testator dies in London - £6.5M estate. Leaves partner of 2 years (Cyganik) £50k through his will. She challenges the will and seeks a variation. He was born in Cyprus but worked in England for 43 years. 
Issue: Was the testator domiciled in England at death? Did he intend to reside permanently or indefinitely in England.

Held: Deputy judge erred by focusing on the end of the testator's life and underestimating Cyprus’ enduring strength as DoO.  Wife failed to discharge the burden of proof on her to show testator’s “clear and unequivocal” intention to reside in England indefinitely or permanently.

· Key facts: He had never really left Cyprus behind – had an ex wife and daughter there, would take visits there

· “you need to consider the whole of the deceased’s life to determine if he ever freely formed the intent to make his home permanently and indefinitely in England”

· Court says it’s easier to show a change from D.C. to D.C. than it is to show a change from D.O. to D.C. – so a slightly more difficult task here for his partner

· Shear longevity of residence in a particular jurisdiction is never enough. Have to establish person had formed an intention to stay


	Re Urquhart Estate (1990) Ont HC – *domicile* It’s possible to keep D.C. in a place so long as you had no intention to abandon it permanently

	Facts: Testator lived with spouse for 6 years, died with $80k estate left to his son. Partner sought variation.

Issue: Where was the testator domiciled at the date of his death? Did testator permanently abandon D.C., and D.O. revived?
Court: Testator had moved around a lot for work. It appeared he did establish D.C. in Ontario in 1980, but afterwards moved to Washington and Florida. However these moves did not establish an intention to abandon Ontario permanently. He never lost his D.C. in Ontario.

· Important rules in Dicey:

· Rule 7: An existing domicile is presumed to continue until it is proved that a new domicile has been acquired

· Rule 13(1): A person abandons a D.C. in a country by ceasing to reside there and by ceasing to intend to reside there permanently or indefinitely and not otherwise.

· Case provides authority for intent necessary to establish abandonment of a D.C. 

· Ontario H.C. leans toward narrower definition of intent – left with intention never to return?
· Ultimately in examining the evidence of Mr. U’s life – the only continuing connection was with a friend in Ontario where he maintained a room in his home. They decided he had never abandoned his D.C. in Ontario. It continued through all his moves in American jurisdictions. 

Conclusion: Ontario law applied and his wife was able to bring an application for variation.


	National Trust Company Ltd. v Ebro, [1954] Ont HC – Rule for determining domicile of corporation: wherever it was incorporated. Law of the domicile is going to govern the internal corporate law of that entity. Can be different place than Centre of Main Interest


Residence


Presence


     Habitual R.




Domicile





Ordinary R.
· Habitual and ordinary residence are very hard to distinguish – they’re pretty much interchangeable (Mark v Mark)
· BC legislature uses them both
· Residence is thought of as being more factual than domicile; doesn’t rely on state of mind, don’t have to establish intent
· Is starting to be a connecting factor for jurisdiction/CoL for statutes

· CL will probably never adopt residence
· Ordinary Residence

· Used in the Court Jurisdictions and Proceeding Transfer Act (CJPTA) for jurisdiction purposes

· Don’t have a case giving a good interpretation of OR under the CJPTA

· Habitual residence

· Used in the Family Law Act, for Jurisdiction and choice of law

· Adderson, 1987 AB: HR refers to quality of residence, duration may be a factor depending on the circs.
· Chan v Chow, 2001 BCCA – HR = some period of residence + some settled purpose. Can’t acquire it on arrival
· Mark v Mark is a 2005 HL case – HR and OR are interchangeable, statutory concepts; meaning depends on their use and purpose; person can be HR in more than one place
· It’s the place you make your home for the time being

· We have been using HR in BC for child abduction purposes under the FRA – so we have CA cases defining HR for that purpose for some time
	Chan v Chow (2001 BCCA) – *habitual residence* = some period of residence + some settled purpose; can’t acquire on arrival. Question of fact.

	1) The question of habitual residence is a question of fact to be decided by reference to all the circs of the case 
2) HR can be established by residing in a place for an appreciable period of time with a settle purpose

· Can’t acquire HR on arrival
· “And there must be a degree of settled purpose.  The purpose may be one; or there may be several.  It may be specific or general.  All that the law requires is that there is a settled purpose.  This is not to say that the [person] intends to stay where he is indefinitely; indeed, his purpose, while settled, may be for a limited period.  Education, business or profession, employment, health, family, or merely love of the place spring to mind as common reasons for a choice of regular abode.  And there may well be many others.  All that is necessary is that the purpose of living where one does has a sufficient degree of continuity to be properly described as settled.”
3) a child’s HR is tied to the HR of his or her custodian


	Mark v Mark (2005 Eng HL) – *HR and OR are statutory concepts that are interchangeable; meaning can vary with purpose or use; person may be HR in more than one place

	Facts: 3rd wife in a polygamous marriage decides to divorce her husband in England. Her husband objects. She has to be able to provide HR or domicile in England to bring the application. Problem is she’s there illegally b/c her visa expired

I: Can person have HR or domicile if they’re there illegally? HL says yes, that’s okay, don’t have to be there legally to establish HR or domicile.
1) HR and OR are interchangeable concepts. Trying to distinguish the two is difficult, don’t do it. Know which variety you have to establish, but the circs to prove either is virtually interchangeable. 

2) HR and OR are statutory concepts, can have different meanings depending on the purpose or use. (different from domicile which is CL and the meaning doesn’t vary)

3) a person may be HR in more than one place (ie. Snowbird), or you may have no HR at all.


	Adderson v Adderson (1987) Alta CA – *habitual residence* cites Eng case on settled purpose; HR refers to quality of residence, duration may be a factor depending on the circs.

	Facts: Jurisdiction of Alta QB over matrimonial division of property statutorily permitted when the last joint habitual residence of the parties was in Alberta. Husband says no, last jhr was Hawaii.
Held: Court says forget it, husband never acquired necessary ties to Hawaii. They wanted to, but never did. They had two short stays, one with friends.  Wife found work but husband never did. Daughter was enrolled in school there. Wife might have acquired residence, but husband never did, so no jhr in Hawaii.


B. JURISDICTION IN PERSONAM
1. Jurisdiction: JS and TC
· In personam – against a person (either natural or legal)
· In CL, jurisdiction of decision refers to two components (that must be met for BC court to take jurisdiction): 
1. Jurisdiction simpliciter or territorial competence (these are the same in BC but in some provinces they use one or the other term); and
2. discretion / forum (non) conveniens: exercised to decide the most appropriate forum for the action 
· In CL, broad jurisdiction rules are constrained by the exercise of discretion – ability to stay or grant ASI
· Maharanee of Baroda v Wildenstein
· Represents traditional English CL position about jurisdiction as a right (requiring presence or submission of def)

· Mere transient presence is sufficient for CL jurisdiction.

· In BC we adopted English CL. We followed English model for service ex juris, as did all the Canadian CL provinces until the mid 70’s. Someone decided we should abolish req’t to obtain permission to serve ex juris, and create a list of circs that allow P to serve w/o leave (as of right). D can object, and then there will be a hearing to decide forum for the action. It caused mass confusion that took many years to sort out. 
· From 1976 in BC until 2006, we had our rules for service ex juris in the rules of court – Rule 13
· 1990 – Morguard decision – establishes the constitutional standard: R&SC
· Didn’t get much sense of what this means until Muscutt in 2002.
· 2006, in an effort to implement Morguard which nobody understood, we repealed Rule 13 and enacted CJPTA
· It is the exclusive location in BC of our jurisdiction rules

· Morguard v De Savoye
· It was not a jurisdiction case, it was a R&E case. But Mr. Justice La Forest just wanted to open things up a little bit. 
· SCC didn’t say what R&SC meant. Has refused leave to appeal to relevant cases since that time. 
· Case created a new CL rule for R&E for judgments in Canada, and for taking jurisdiction ( R&SC
· BUT LaForest kept hinting there were const’l overtones, he did this for constitutional reasons
· Also confirmed that traditional bases for jurisdiction continue (presence or submission)
· CJPTA: 
· S. 3: BC Court has TC if D is plaintiff in another action, submission, agreement with JSC=BC, D is ordinarily resident in BC, or R&SC b/w BC and cause of action/facts
· S. 6: residual discretion of BC court to find it has TC otherwise
· S. 10: factors to consider in deciding whether there is a R&SC
· BC Supreme Court Rules
· Rule 4-5 – (1) can serve on Def outside BC w/o leave in any of the circs in s. 10 CJPTA; (3) otherwise application for leave is necessary

· Rule 21-8 – (1) party whose been served can apply to strike out claim or to dismiss/stay the proceeding on grounds that court doesn’t have jurisdiction
a. The Constitutional Standard

	Morguard v. De Savoye (1990) SCC – R&E case. Creates a const’l standard requiring that courts restrain jurisdiction to actions where there is a R&SC b/w the action and the place; and requiring R&E of actions where there was a R&SC.  CL grounds for jurisdiction continue

	F: De Savoye was resident in AB and guarantor of a property in AB. There’s a default on the mortgage, De Savoye’s get called on the guarantee. Sale of property insufficient to satisfy the debt. 
· Morguard obtains a pecuniary (in personam) judgment against DS for the deficiency. But before the action had commenced in AB, DS had moved to BC. DS didn’t participate in AB proceedings (wasn’t present, didn’t submit) 
· Morguard pursues R&E of AB judgment in BC. There was a hope, bc BC courts had shown some reciprocity.
I: At SCC, the only issue is whether BC should R&E the AB judgment on the basis of reciprocity. 

SCC: chose not to adopt reciprocity as another basis of R&E of foreign judgments. Instead, LaForest (unanimous court) expanded the CL rules for R&E of other Canadian judgments. 
· Canadian court must R&E a judgment arising from another province provided that there was a Real and Substantial Connection (b/w the action and the province).
· The originating court should exercise properly restrained jurisdiction. Recognizing court will find there was proper restraint by other court when there was a R&S connection between the action and that province.
· Case also confirms that transient presence and submission are acceptable grounds for taking jurisdiction


b. Parties within the Jurisdiction 
	Jurisdiction easily met under CL (mere transient presence or submission in the jurisdiction) [Maharanee of Baroda 1972 CA], however s. 3 CJPTA requires ordinary residence


c. Parties outside the Jurisdiction (Service ex juris)
· Morguard, together with Hunt, creates a constitutional standard (federal)
· Requiring that for both R&E and assumption of JS that there be a R&SC between the case and the province.
· Every province in Canada, incl. Quebec, had rules for P to serve on a defendant out of province (ex juris). Morguard had a consequential effect on service ex juris and the rules permitting it. 
· When discussing rules for serving ex juris, we start with Moran v Pyle (predates Morguard, but LaForest relies on this case as authority for R&SC).
· JS for torts: Tort committed in the place where damage occurred (Moran v Pyle)
· While Morguard has been rejected in other jurisdictions, Moran v Pyle hasn’t (though it hasn’t been accepted either) 
	Moran v. Pyle National Ltd. (1973) SCC – *JS case* First time SCC talks about R&SC. Case defines the place of commission of a tort wrt careless manufacture. General rule for establishing JS in tort cases “the place in which the damage occurred” (s. 10(g) CJPTA))

	Facts: Electrician working in Sask was electrified when attempting to change a lightbulb, manufactured by Pyle National in Ontario. Pyle conducts no business in Sask. Statute limits cases to torts committed in the province (unless by special leave). 
Issue: was the alleged tort committed within the province of Sask?

SCC:

· SCC abandons “arbitrary” rules for locating a tort, for purposes of jurisdiction, from historical caselaw.

· If the essence of a tort is the injury or wrong, a paramount factor in determining situs (place of the tort) must be the place of the invasion of one’s right to bodily security
· Where in substance did this cause of action arise? Case hints at R&SC as a possible appropriate test

· Court provides the following rule for deciding jurisdiction in a case of careless manufacture:
“where a foreign D carelessly manufactures a product in a foreign jurisdiction which enters into the normal channels of trade, and he knows or ought to know both that
i) as a result of his carelessness a consumer may be injured, and 
ii) it is reasonably foreseeable that the product would be used/consumed where the P used/consumed it, 
then the forum in which the P suffered damage is entitled to exercise jurisdiction over that foreign D”

· The initial part of the rule relates to careless manufacture, but the last statement can apply more generally for establishing jurisdiction. Case has been used in products liabilities cases, and also in other torts cases. 
· Courts in Ontario have said “the place in which the damage occurred” is enough to grant service ex juris. Damage was construed widely.

· This rule does not intend to establish exclusive jurisdiction


	Muscutt v. Courcelles, 2002 Ont CA – *Not good law, but important for explaining Van Breda* case sets out factors Ont court should consider in deciding whether to assume jurisdiction (In Stanway, the BCCA put Muscutt to rest in BC, saying that approach had been eclipsed by the factors in CJPTA, s. 10 which create a rebuttable presumption)

	Facts: Muscutt was a passenger in a motorvehicle accident. Driver caused accident in AB. He went back to ON to recover.
Court:

· OCA tried to understand Morguard and what SCC meant by R&SC

· OCA decided that in order to implement Morguard more factors than the rule for service ex juris had to be considered

· Court provided 8 facts that should be considered in deciding whether to assume jurisdiction
· What court did is move many of the considerations involved in the exercise of discretion (FNC) into JS. WRONG
· This case became the bible in Ont – it was religiously followed by the courts. Courts effectively considered the same factors in deciding JS as FC, and would make the decision up front eventhough they didn’t say they were deciding FC.


	Spar Aerospace Ltd. v American Mobile Satellite Corp, 2002 SCC – Damage is enough to ground jurisdiction – in CL provinces, broad jurisdiction rules are constrained by fnc/discretion decision (which is based on R&SC in Morguard); satisfies const’l req’ts. Also stated in dicta that damage in the province should satisfy R&SC as well

	Facts: Quebec case appealed up to SCC; civil code jurisdiction rules and discretion were similar to CL. Quebec branch of Spar Aerospace, P, entered into K to build component for satellite and felt they manufactured satellite perfectly. There’s damage to the satellite during testing. P doesn’t take responsibility for it; doesn’t get paid in full. P sues for payment in QC, D wasn’t present in QC.  Rule for service ex juris allowed P to bring an action against an out-of-province D on the basis that damage occurred in QC.

SCC (Lebel)

· SCC revisited const’l issues raised in Morguard. SCC held that damage is enough to establish jurisdiction (doesn’t have to be substantial damage). (Edinger: hallelujah)
· In Canada we’ve got broad rules for jurisdiction – any damage will suffice – but we constrain that by exercising discretion, through fnc. (diff. than civil law which has narrow rules for establishing jurisdiction b/c no discretion)
· Lebel then goes on to consider Morguard and the const’l question. He says even if I were applying the Morguard due process component directly, I would still find Quebec has JS. In other words, damage in Quebec satisfies Morguard’s R&SC. 
· In Edinger’s opinion, Spar Aerospace is applicable in CL Canada b/c LeBel dealt with Morguard in the context of the civil law rule, which is equivalent to the CL service ex juris rules. However, nothing changed in Ontario – they kept on Muscutting.


	Coutu v. Gauthier, 2006 NBCA 16 – declines to follow Muscutt b/c that case overlaps JS and FC analysis. Only first factor from Muscutt (connection b/w forum and action) is relevant to JS analysis. Important to have certainty in jurisdiction rules. Where damage occurred is a sufficient R&SC connection to satisfy Morguard.

	Facts: Single car motorvehicle accident occurs in Ont. Driver is ordinarily resident in QC. Passenger, who dies, Mr. Coutu, is ordinarily resident in NB. Widow wants to bring an action in NB where she lives. D objects to NB having and taking jurisdiction – said NB was not most appropriate forum for the action. TJ applied Muscutt and found they had jurisdiction. NBCA reaches same result.

Court:

· Court said jurisdiction could be found on basis that damage was in NB.
· We need order and certainty for JS. A plaintiff has to be able to predict whether the court has JS under its rules. 

· Looking at Muscutt, only the first factor is relevant for JS: The connection b/w the forum and the action

· Problem with Muscutt is there’s overlap between JS and FC analysis. JS and FC are separate issues.
· NBCA finds that damage in NB is a sufficient R&SC connection to satisfy Morguard, and quotes Spar Aerospace.

· NBCA declines to follow Muscutt.


· CJPTA is enacted b/w Coutu and Stanway

	Stanway v. Wyeth Pharmaceuticals Inc, 2009 BCCA – (post CJPTA enactment) Prior approach (ie. Muscutt) has no application in BC – eclipsed by enactment of CJPTA. S. 10 creates mandatory, rebuttable presumption.

	Facts: Tort class action.  P is a BC resident. She developed breast cancer, allegedly as a result of taking drugs manufactured by the Def companies. Defendants are in the US – alleged to be in joint partnership. P alleges negligence in a variety of ways. American defendants contest the TC of BC courts. TJ applied Muscutt factors and found BC court had TC.
Court:

· BCCA agrees that BC has jurisdiction in this action and applies Moran v Pyle to locate the tort in BC (to meet R&SC under CJPTA s. 10(g), R&SC meets s. 3 test for TC).

· Court discusses TJ’s use of Muscutt in BC. Says this was incorrect.
· The prior approach has been eclipsed by the enactment of CJPTA. CJPTA s. 10 creates a mandatory, rebuttable presumption. 
· Any reliance on Muscutt factors as a guide to determining jurisdiction came to an end. No application in BC 


	Club Resorts v. Van Breda, 2012 SCC – helps us understand where the floor is for establishing jurisdiction - connection cannot be weak or hypothetical. Traditional bases for jurisdiction still valid, but mere presence of P isn’t sufficient for taking jurisdiction – need connection. SCC endorses approach taken by BC in CJPTA and CL approach before Muscutt. Prov’s jurisdiction rules don’t have to be uniform.

	Facts: two Ontario couples both went down to Cuba to vacation, separately. In each case, there was an accident in Cuba. In one case, man drowns scuba-diving. Widow brings action in Ontario against Ontario defendant and Cuba defendants. In the other case, equipment collapses on Mrs. Van Breda and she becomes parapalegic. 

· First couple brings K action in Ont relying on damage in Ont. Ds object to jurisdiction of Ont courts. They lose, Ont finds they do have jurisdiction and are forum conveniens.

· Ds appeal to OCA. They argue that Muscutt shouldn’t be applied – requires a panel of five (including Sharp who wrote the Muscutt decision). OCA agrees to modify Muscutt (Edinger: the cure was worse than the disease)

SCC:

· Edinger: case makes her bloodpressure rise. Lebel wrote the decision for a 7 judge panel. Lebel is an eminent civil law specialist, but not good for CL. He treats the civil law as the model code. He does, in the end, reject the Muscutt case and the OCA’s modification and he brings Ont in line with NB and BC.

· Lebel first says const’l R&SC standard is separate/distinct from the conflicts R&SC standard
· Edinger: lebel doesn’t really tell us anything

· He traces the development of R&SC. “The test suggests that the connection b/w a state and dispute cannot be weak or hypothetical;” it would cast doubt on legitimacy of state’s exercise of power over the parties [32]
· He makes two important statements about conflicts:
· The rules governing the jurisdiction of each province don’t have to be uniform. We don’t have to have a single body of jurisdictional rules. Every province can have its own rules.

· He clarifies Unifund v ICBC, and confirms that we need CoL rules b/c we need certainty. 

· He then goes on to talk about conflicts rules in Ontario

· R&SC test does not oust traditional, CL bases for jurisdiction – presence and submission. 
· However, order is very important so we need presumptive factors.

· ”The presence of the plaintiff alone is never a sufficient factor for establishing jurisdiction”. There needs to be some connection b/w the plaintiff and the cause of action.

· Then comes up with presumptive factors that are relevant to the Van Breda case.

· He goes to CJPTA and refers to fact that: D is domiciled or resident in the province; D carries on business in the province; the tort was committed in the province; and K connected with the dispute was made in the province.

· SCC endorses approach taken by BC in the CJPTA and the approach that was employed in all the CL provinces before Muscutt. JS/TC – list of circumstances. If plaintiff can establish that facts fall within the circs that is sufficient.

· Of course breadth of the jurisdictional rules can be modified by discretion.

· He really gives us a Quebec version of FNC, so we can ignore it.

· The case has been followed in Ontario, and all other provinces are going back to rules of court.

· SCC found Ontario was more appropriate forum.

· SCC reserved judgment on “forum of necessity”, rationale behind s. 6 CJPTA. Have no cases on this


d. Material Facts and Evidence supporting Jurisdiction
· How do you establish that your case fits into one of the rules in the CJPTA??

· Court decides whether it has jurisdiction before the trial, prior to any fact finding at trial

· In BC, you have to establish TC using your notice of civil claim and affidavit evidence 
· P doesn’t have to seek leave to serve ex juris, but must satisfy court of 3 elements:

1. JS/TC 
2. Whether P has a good arguable case (AG Armeno Mines)

3. FC / discretion

· BC Supreme Court Civil Rules:
· Rule 21-8 allows Def to challenge jurisdiction or ask court for stay, so facts in your claim need to support TC of BC courts and FC. Rule 21-8 (1)(a) allows D to object where P’s claim does not allege facts that, if true, would establish that the court has jurisdiction ( relates to issue raised in MTU Maintenance
· Rule 4-5 – if an application is required (b/c circumstances don’t fall w/in s. 10 CJPTA), then application to serve outside BC must be supported by affidavit evidence
· Next two cases deal with how to establish JS and a good arguable case. And they are both required for TC.

	AG Armeno Mines and Minerals v. Newmont Gold, 2000 BCCA – P must show it had a ‘good arguable case’ for court to take jurisdiction. P or D can produce evidence in support/against

	Facts: P brought action in BC, sought to add D to the action. D objected to BC having jurisdiction. BCCA is able to establish jurisdiction on basis that there was a R&SC b/w the cause and BC (tort committed in BC). But D argues that P’s claim is tenuous – D produces evidence showing they weren’t liable. P fails to challenge the evidence or produce any of their own evidence.
BCCA

· It would’ve been permissible for P to produce affidavit evidence in support of its case where D had produced evidence showing it’s a tenuous case. 
· Court must decide whether P has a good arguable case – triable issue on the facts, a serious question


	MTU Maintenance Canada Ltd. v Kuehne & Nagel, 2007 BCCA 552 – To allow the court to find it has TC, you have to put the necessary facts (supporting TC) in your statement of claim, supported by affidavit evidence.

	F: P is suing D using 3 diff. sections of s. 10 CJPTA:  Contracts, tort, and carrying on business in BC. American company says BC doesn’t have TC. TJ said they do. Case goes to appeal.

CA: D is correct – BC court doesn’t have TC because they don’t have any basis for finding they have TC.

· Neither the statement of claim nor the affidavit contained any facts upon which TC could be said to exist under 10(e), (g) or (h). They say you have to put the facts in.

· If you’re trying to establish that the case falls within one of the sections in the CJPTA, you have to include material facts that support court’s TC in the statement of claim, supported by affidavit evidence.


2. Discretion: Stays and Anti-Suit Injunctions (ASI’s)
· Every Canadian court exercises discretion
· if we have jurisdiction but we choose not to exercise it, then the court grants a stay
· In every case, the procedures to be followed for objecting to the jurisdiction are contained in each prov’s rules of court 

· In BC Rule 21-8 – you use this if you’re representing a foreign defendant

· Key issues:

· Proper formulation of principles governing discretion

· Process – what factors do we consider in exercising discretion

· Quantum and burden of proof – on who does it rest and what must they prove?

· Courts have discretion – can be exercised in two forms of relief

1) (most common) issue an order staying the local proceedings

2) (more controversial) an injunction which prohibits a party from ‘commencing’ or ‘continuing’ proceedings somewhere else ( anti-suit injunction (AmChem Products is the leading Canadian case,  Aerospatiale is the leading UK case)

· in personam order 
· not popular with foreign courts
a. The English Principles

Proper Formulation of Principles Governing Discretion

In terms of service ex juris
· Forum conveniens has never really changed
· In England, burden of proof was on the P, who wanted to serve a D ex juris, that 1) the cause of action fell within the rule, 2) that there was a good arguable case, and 3) that England was the most appropriate forum for the action.

In terms of service within England

· Up until 1974 – Eng had ‘jurisdiction as of right’ if P could serve D in the jurisdiction (present or resident). D could always object (fnc) but England’s exercise of discretion was very narrow – essentially only for abuse of process.

· 1970’s – Formulation/expansion of discretion (to take jurisdiction or stay proceedings)
· Atlantic Star case: HL agreed to modify abuse of process test, but only in a small way. Abuse of process test (requiring oppression and vexation) still stands (same formulation), but HL came up with new meaning for oppression and vexation. 

· This didn’t work in practice. There were a series of big cases dealing with discretion after this. HL kept making small changes and eventually abandoned using oppression and vexation.

· Spiliada Maritime Corp. v Cansulex Ltd., 1987 HL. 
· **Continues to be the leading English case on discretion, recognized as authoritative/binding in Canada**
· Established main principle to be followed – exercise of jurisdiction should be decided by taking to account which forum is suitable for the ends of the parties and for the ends of justice.

· Service ex juris – burden of proof always on P. 
· Service as of right – burden is on D to show Eng is FNC and to show which forum is FC.
· In exercising its discretion, a court can not only issue a stay of its own proceedings, but it can also be persuaded to issue an anti-suit injunction to prohibit a party from entering or continuing an action somewhere else in the world (Aerospatiale, and Patel cases).
· It’s a more aggressive remedy
· Even though injunction is directed to a party overwhom English court has jurisdiction, there’s an indirect effect on the other forum’s proeedings.

· In Spiliada, English court found it was the most appropriate forum for the action
· What was the critical consideration/factor? Cambridgeshire factor. There was a juridical advantage in England because solicitors already had experience from litigating for the other ship. 

· In order to grant an ASI in England, court must find 

1) it is the most appropriate forum (FC/Spiliada principle; Aerospatiale), and 

2) allowing the foreign proceedings to continue would be oppressive and vexatious (Aerospatiale), and

3) court must have jurisdiction over both the parties and the cause of action (Patel).

· Court will not grant ASI if it would deprive P of advantage in foreign forum of which it would be unjust to deprive him. (Aerospatiale)

· it ought to be significantly more difficult to persuade a court to issue an ASI than a stay of its own proceedings (Aerospatiale)
	Spiliada Maritime Corp. v Cansulex Ltd., 1987 HL – *leading case, binding authority in Eng and Cda** STAYS. Principle: In deciding whether to exercise jurisdiction, court must identify the forum in which the case can be suitably tried for the ends of the parties and for the ends of justice. Burdens on parties are diff. than in Canada. 

	Facts: Cansulex is a BC Corp, business of loading sulphur onto boats. Sulphur got wet before being put in the boats, caused damage. Spiliada is one of the boats damaged. Owner was a Liberian corporation, sued Cansulex. The managers of the Spiliada were located in England. The ship was chartered to an Indian company and it was intending to carry the sulphur from Vancouver to India. The Charter party had a London arbitration clause which brought the case to UK. There were also bills of lading (another K) and they had a CoL clause selecting English law. So English court felt they could take jurisdiction, for service ex juris. 

Issue: The question was whether Eng Court should exercise that jurisdiction? Cansulex had applied for a stay; Spiliada had to convince the English court that it was forum conveniens.

HL: Lord Goff decided discretion issue once and for all. Established Scottish principle, which he had tried to introduce in Atlantic Star.
· Principle: In deciding whether to exercise jurisdiction, the court must identify the forum in which the case can be suitably tried for the ends of the parties and for the ends of justice. The object of FNC is to find the most appropriate forum.
· The diff. b/w service ex juris (rule, Good arguable case, and FC) and service w/in England (fnc) is in relation to the burden of proof/persuasion: 
· For service ex juris – Burden of Proof remains on the P throughout (on ex parte application, on persuasion, when D objects). Eng is taking exorbitant jurisdiction so burden is on P to establish 3 elements are met
· For service w/I England (service as of right) – B.O.P. is on the D to show both that Eng is not the most appropriate forum for the action (FNC) and to show which forum is (FC). 
· Only one other point: Eng court can attach conditions to the stay


	Aerospatiale v. Lee Kui Jak, [1987] PC – Test for granting ASI: 1) is this court most appropriate forum (FC/Spiliada principle), and 2) would continuing foreign proceedings be oppressive and vexatious. Exercise caution! Court will not grant ASI if it would deprive P of advantage in foreign forum of which it would be unjust to deprive him.

	Facts: Helicopter crash in Brunei, kills very wealthy Brunei resident/businessman. His widow commences action against various Ds – in France (later discontinued), Brunei and Texas. Proceedings in both Brunei and Texas continue – P wants case in Texas against D to continue. D applies in Texas for stay against the proceedings, but Texas declines. D then later applies in Brunei for them to issue ASI prohibiting P (widow) from continuing the action in Texas. The Brunei court declines. It goes on appeal to Privy Council (Spiliada decision now available).
PC (Lord Goff)
· PC decides that the Brunei CA had not had the benefit of the Spiliada decision and it should be taken into account. Brunei CA didn’t consider correct principles (they had just considered FC principle for service in England, and decided not to issue ASI). We can’t have injunctions issued based on balance of convenience – that’s too generous.
· In considering whether to grant an ASI:

1) First step of English/Brunei court is to ask “is this a natural forum – are we the most appropriate forum for the action” (Spiliada discretionary principle). If so, then…
2) Second, court then has to consider whether continuation of the foreign proceedings would be oppressive and vexatious. 

· As a general rule, court will not grant an injunction if, by doing so, it will deprive the P of advantage in the foreign forum of which it would be unjust to deprive him.
· PC makes quite clear that it ought to be significantly more difficult to persuade a court to issue an ASI than it is to persuade an Eng court to issue a stay of its own proceedings. Oppression and vexation req’t.
Conclusion: Eventually court decides to issue ASI to stop P from continuing Texas proceedings. Why? Malaysian defendant would be a party to the Brunei proceedings, but would not be a party to the Texas decision (could not be a party). That was an important determining element. 


	Airbus v. Patel et al., 1999 HL – Ability to grant ASI requires jurisdiction over the parties, and over the cause of action!

	Facts: Airplane crash in India kills/injures many passengers , including two families of Indian descent who reside in England. Crash was caused by pilot error. Ps commence action against the airline, manufacturer and others in India. There’s some settlements, but the Patel families that reside in England, decide to commence an action in Texas. Two proceedings underway: in India and Texas. 

· Ds in the Indian action apply to the Indian court for an ASI prohibiting Ps from continuing action in Texas or anywhere else. (We don’t have worldwide injunctions in Canada yet). P ignored it; didn’t discontinue Texas proceedings. 
· D  then brought application in England asking for two forms of relief: 1) R&E of the Indian ASI, and 2) in the alternative, for Eng crt to issue its own ASI. (England had jurisdiction because of personal physical jurisdiction).

· The TJ refused to recognise the Indian ASI (There was no precedent for CL courts to recognize an in personam order of a foreign court, such as an ASI). That decision was not appealed.
Issue: could the Eng court issue its own ASI prohibiting Eng residents from continuing Texas proceedings? 
· The answer given by the HL was “No”. 
· HL says they clearly have jurisdiction over P, but they must also have jurisdiction over the cause of action – there’s no basis for taking jurisdiction over an air crash in India (Ds were not in Eng).

· So Airbus case confirms what was said by Lord Goff in Aerospatiale – we have to have jurisdiction, though Goff didn’t make clear whether it was jurisdiction over cause of action or over parties.
· Control over the parties is not enough – have to have jurisdiction over the legal cause of action.


b. Canadian Principles

· CJPTA: S. 11 relates to exercising discretion. Codifies the CL (Teck); non-exhaustive list (Teck, BCCA)
· Court may decline to exercise its TC on the grounds that another court is a more appropriate forum (fc). 
· Court decides the issue by considering the circs relevant to the proceeding – the section provides non-exhaustive list, including comparative convenience and expense to the parties, law that will be applied, avoiding multiple proceedings, etc.

· BC Civil rules: Rule 21-8 allows defendant to object to BC court taking jurisdiction.

· 21-8(2) enables def to ask for a stay
· The only Canadian case dealing with ASI’s (the rest of the cases deal with fnc/stays) is Amchem
· In Amchem, SCC thinks it’s adopting English principles but it’s not identical. Good to understand the English principles, should be able to apply them.

· Regarding forum conveniens, loss of juridical advantage is one factor that should be considered with all the others in deciding the appropriate forum. Juridical advantage depends on a party’s connection to the jurisdiction and whether it is R&S.
· ASIs are available b/c not every other jurisdiction will satisfy requirements of fnc test, or respect comity

· ASI’s can’t be anticipatory

· We’ll only issue an ASI if there was i) no reasonable basis for the foreign court’s decision not to stay AND ii) continuation of the foreign proceeding would be unjust 

· Can’t issue ASI unless there’s a cause of action commenced in forum (Patel)
· With regards to fnc/stays:
· Burden is always on D (Amchem, Van Breda)

· Standard to displace P’s choice of forum is high. D has to clearly establish existence of a more appropriate forum (Young v. Tyco; Amchem)
· Balancing of factors should achieve justice and efficiency (Young v. Tyco); the ends of justice like in Spiliada
· Prudential approach to fact finding at this stage – accept P’s facts if reasonable and supported (Young v. Tyco; consistent with Armeno Mines)
· Teck, BCCA approves of approach taken in Amchem to multiple proceedings (can use this for deciding fnc)
	Amchem Products Inc. v BC (WCB), 1993 SCC – *Frequently cited for stays, FC and discretion (ASI’s aren’t applied very often). Draws on the English authorities. Provides steps/rule for deciding ASI issue. Major modification of burden of proof: always on D

	Facts: Many Ps have been injured by exposure to asbestos. Majority are BC residents, but there are residents from other CND provinces. Actions are started in Texas.  American Ds bring application for stay in Texas – on grounds that Texas is forum non conveniens. Texas declined. American Ds decide they would rather be sued in BC where Ps are resident, so Ds commence an action in BC, seeking an ASI with a cause of action for damages for abuse of process. 

· BCSC grants the ASI. BCCA upholds BC court decision. They held it was an appropriate case for ASI because they find it unjust that Texas doesn’t have a doctrine of forum non conveniens. This gets appealed to SCC
SCC (unanimous result, written by Sopinka)
· Court addresses the doctrine of forum conveniens 
· Frequently there’s no single forum that is clearly the most convenient/appropriate but rather several which are equally suitable alternatives. When it’s a toss up, how do you decide?
· Loss of juridical advantage is one factor, that should be considered with all the others in deciding the appropriate forum

· Juridical advantage depends on a parties connection to a jurisdiction and whether it is “real and substantial” vs. blatant forum shopping
· Sopinka talks about stays and ASI’s – how forum conveniens operates. He refers to Spiliada, and the various tests, and in the end what the SCC holds is close to the Spiliada decision.
· We need ASI’s because other jurisdictions don’t always respect comity and they don’t always satisfy the requirements of the fnc test

· Should consider granting an ASI where not doing so would lead to serious injustice
· Court follows similar approach to ASI granting as Aerospatiale and Patel, but adapts it to Canada: 

· Steps/Rule for granting ASI (approved of in Teck, BCCA for approaching fnc where multiple proceedings)
1) It can’t be anticipatory ( to prohibit commencement of foreign proceedings (this is new – not the case in England)

2) A Canadian court should give a foreign court an opportunity to decline – to determine if it is an appropriate forum to hear the action. 

3) If foreign court stays its own action b/c It’s not the appropriate forum, then problem solved. We don’t have to do anything or decide the ASI issue. 

4) If the foreign court declines to stay the action, then the Canadian court has to make a decision. The Canadian Court has to evaluate the foreign decision to see whether it was made on reasonable grounds. 

· If the FC made its decision on a reasonable basis then we won’t issue an ASI. (Note, SCC in Teck says this is not determinative, but should be given great weight)
· We’ll only issue an ASI if there was 

i) no reasonable basis for the foreign court’s decision not to stay AND 

· Reasonable basis – does the other court follow doctrine of fnc
· Is domestic forum the natural forum – has the closest connection with the action and the parties (fc) (Aerospatiale).

ii) continuation of the foreign proceeding would be unjust (court leaves out ‘oppressive and vexatious’ from Aerospatiale)
Note: If no action has been commenced in the domestic forum, it has no juridical basis for hearing the ASI application (Patel) unless it is contended by the applicant that the action should have been commenced in the domestic forum as the more appropriate forum and it is potentially an appropriate forum.

· What he modifies for Canadian purposes is the allocation of the burden of proof – it’s always on the D! .

· Edinger: this is completely inconsistent with all the lip service that the SCC pays to the doctrine of comity

· Service ex juris is supposed to be exorbitant – exercise caution.

· Amchem ( Sopinka says we’ve got jurisdiction, life is simple, we can just organize comity.

Conclusion: SCC lifts the ASI and allows the action to continue in Texas.


What do we do if the foreign jurisdiction is civil law (no discretion to exercise). 
· If someone was asking for an ASI here, we would examine 
· Whether the civil law court would have decided it was the most appropriate forum by weighing all the relevant factors
· If the BC court says “[civil law place] is clearly not the most appropriate forum”, must go on to decide whether continuation of that foreign proceeding would be unjust?
	Young v. Tyco Intl of Canada Ltd., 2008 ONCA – Case provides list of factors courts generally consider in deciding fnc. Case provides three principles related to fnc motions. 1) Standard to displace P’s choice of forum is high, 2) balancing of factors should achieve justice and efficiency, 3) Prudential approach to fact finding at this stage – accept P’s facts if reasonable and supported.

	Facts: Y worked for Tyco in the states, eventually fired. Y returns to Ontario and commences an action there against Tyco and 6 different Tyco defendants (2 of them are located in Ontario – so Ont has jurisdiction). JS is conceded, not an issue.
Issue: whether ONCA is the most appropriate forum for the action – Tyco says Ont is forum non conveniens.

ONCA:

· In deciding fnc, courts consider seven factors established in caselaw (in BC these are set out in s. 11 CJPTA, many of the same factors)
· These are typical factors, but it’s not an exhaustive or definitive list. You can add or subtract factors. 

· Case highlights three important principles related to fnc motions:

1) Standard to displace P’s chosen jurisdiction is high ( D has to clearly establish existence of a more appropriate forum (Amchem). 
· Edinger: weight of each factor will vary with each case and are subject to argument by both sides.

2) The balancing of the factors should aim to achieve efficiency and justice for the parties ( the ends of justice (like in Spiliada). Want to do what’s fair for both parties

3) Motions judge should adopt a prudential and not aggressive approach to fact finding; don’t conduct a trial of the facts. You’re ordinarily accepting the plaintiff’s version if it has a reasonable basis in the record. 

· You have to have a record supported by affidavit evidence  (Armenio mines)
· *Ontario doesn’t have CJPTA and follows this case to decide forum conveniens


	Teck Cominco v. Lloyd’s, 2007 BCCA – Helpful analysis of how CJPTA works. S. 11 codifies the CL, provides non-exhaustive list of relevant factors court should consider in deciding whether to exercise jurisdiction. References and approves of SCC’s approach to parallel proceedings in Amchem (judicial review of other court). 

	Facts: Since 1906, Teck operated smelter facility in BC, which polluted a river that flowed down into Washington state. Teck stops polluting the river in 1995, and has discussions with US authorities about damage done there. Teck enters into settlement talks and then has talks with Lloyd’s about claiming on the insurance.  They first enter into stand-still agreement, but after that expires, Teck rushes to commence action in Washington for a declaration of what insurance coverage its entitled to under policy. Lloyd’s commenced action in BC later the same day. Both parties object to jurisdiction of the court in the other jurisdiction.

· Washington State concludes that it is the most appropriate jurisdiction and refuses to stay its insurance proceeding. 

· 3 days later there’s a hearing in BC regarding newly proclaimed CJPTA. Hearing says s.11 for determining exercise of jurisdiction (1) is a codification of the Scottish principle in Spiliada –“interest of the parties in the ends of jusice”. Then (2) court must consider each of the factors. 

· BCSC had decided that BC is the most appropriate forum so parallel proceedings continued in both places.

Issue: does s. 11 CJPTA alter the CL principles and factors 
BCCA

· Upholds BCSC decision – agrees that BC is most appropriate forum for the action. Very rarely can you appeal if judge exercised discretion

· What does the CA say about the CJPTA, factors and process

· s. 11 codifies the CL; it doesn’t really make any substantive changes. 
· the mandatory factors listed are not exhaustive. They’re very broadly phrased. However many of these factors were already being used before so you can still bring in old case law.
· Problem of parallel proceedings had been addressed by Sopinka in Amchem (it can happen). Teck argued that in BC the CA had stayed a bunch of diff. actions when the foreign court had decided it was the most appropriate forum for the action. Teck argued that BC should defer since Washington court has decided to exercise discretion. CA says SCC in Amchem rejected simplistic approach to parallel actions – we don’t just defer if they decided. We have to decide for ourselves if we’re the most appropriate forum. Parallel actions are difficult and unfortunate, but we agree with BCSC and we are the most appropriate forum for the action 

· Teck appeals to the SCC .


	Teck Cominco v. Lloyds, 2009 SCC – SCC says s. 11 not ousted when other court has decided it is the most appropriate forum (declines to stay). This is not conclusive but should be given great weight by domestic court. S. 11 is a complete codification of CL, governs discretion.

	Facts: SCC takes appeal of BCCA decision in Teck v Lloyd’s. Court fails to review any of the SCC cases that were referred to it.
SCC
· In responding to Teck’s arguments regarding whether BC should’ve stayed its action, SCC says:

“s. 11 is not ousted. When a foreign court, in which a parallel action is proceeding, has exercised discretion and decided on a reasonable basis that it is the most appropriate forum for the action, that factor is not conclusive but should be given very great weight”. (Amchem suggested this was determinative)
· SCC says you have to use s. 11, it’s a complete codification of the CL, there are no exceptions. CJPTA governs discretion. 
· SCC decides against having any kind of bright-line rule (ie. first to file). Comity isn’t necessarily served by automatic deferral to the first court to assert jurisdiction.


Edinger: we’re still at large in terms of how to consider assertion by foreign courts (Amchem said if foreign court exercises jurisdiction on reasonable basis then we won’t issue an ASI, but SCC in Teck say the foreign court’s decision isn’t determinative, but should be given great weight by domestic court)
	Van Breda, 2012 SCC – fnc – confirms burden is always on the D, but muddles rule principle behind exercise of jurisdiction (LeBel says if you take JS you ordinarily should retain jurisdiction). This is inconsistent with the CL approach.

	1.
burden is always on the defendant (Edinger: inconsistent with comity)

2.
if you have JS you ordinarily ought to be retaining jurisdiction (Edinger: this is not consistent with CL approach which says broad service ex juris rules (assume jurisdiction in wide array of cases) but we’ll narrow it in deciding to exercise discretion.) What LeBel is doing is taking the Quebec Civil Code approach, which had introduced forum non conveniens
•
Edinger: prediction is Van Breda will mostly be disregarded.


c. Jurisdiction Selecting Clauses
· Currently, the CL, even in Canada (ECU, Momentous), considers JSC’s to be valid and to have great weight
· On top of the CL, there are now statutory provisions. The statutes are not uniform in the way in which such clauses are treated. It’s not uncommon for a statute to treat a JSC as absolute. 

· There are now in some Cnd provinces some consumer legislation which provides that a JSC in a K (usually b/w a consumer and a giant corp) is void
Approach to JSC
· First, consider whether there is a relevant statute (ie. consumer legislation). If there’s no relevant statute, then …

· Second, apply CL rules in assessing JSC at discretion stage. 

a. Is the clause valid?
i. Where it appears K is breached, court tends to still uphold JSC – allow jurisdiction whose law applies determine if there’s been a fundamental breach. (Pompey)
b. What’s the effect that we are going to give to this valid JSC – grant a stay?
i. Have to first look at factors in s. 11 of the CJPTA, but it’s not exhaustive (it says “including these factors”) (Teck). Can try to work JSC into one of the s. 11 factors, or else consider it separately.

ii. Can decide to stay either in relation to JSC or if s. 11 CJPTA factors show another forum is more appropriate. (Viroforce, 2011 BCCA)

iii. Must give existence of JSC very great weight (Pompey, Momentous)
iv. Unless there is a “strong cause” as to why a domestic court should exercise jurisdiction, order and fairness are better achieved when parties are held to their bargains (Pompey, aff’d in Momentous)
· Burden of proof is on P who has breached the JSC by bringing the action in the forum; heavy burden (contrary to Amchem which says burden is always on D).
· If you apply for a stay, under BC Civil Rules this is not exempted from being considered submission (Rule 21-8)

	ECU Line v. Pompey, 2003 SCC  – Where it appears K is breached, court tends to still uphold JSC – allow jurisdiction whose law applies determine if there’s been a fundamental breach. SCC decides to follow Eng line of cases, creates order and fairness consistent with Morguard. Presence of JSC is a factor to consider at discretion stage – in deciding whether to issue stay. Burden is on P (contrary to Amchem). Problematic in BC?

	Facts: Shipping case. Pompey (P, vendor) sold equipment in France – bill of lading (K) executed there – ECU Line (D) to carry cargo by sea from Belgium to Seattle. K contains a CoL clause (choosing Belgium) and JSC (selecting Antwerp courts). Contrary to K, cargo was shipped from Antwerp to MTL, offloaded in Mtl onto freight train to travel to Seattle.  Cargo arrives damaged. The allegation is that it was damaged during freight transport. 

· P commences action in Canada against D in Federal Court (maritime law). 
· D applies for a stay of the federal court proceedings, because there was a JSC (wants FC to exercise discretion).

SCC

· First, was there a valid JSC?  It was alleged D fundamentally breached K so was K, and thus JSC, gone? 
· P wants JSC to disappear. SCC doesn’t buy it, holds that JSC is still valid and the action should be stayed. SCC defers to the JSC which is still active. 
· Have to allow the jurisdiction whose law applies determine if there has been a fundamental breach.
· Should FCC adhere to the CL? 
· Eleftheria case (upholding application of JSCs) had been followed for decades. SCC says he doesn’t see a reason to abandon it. 
· Why should we adhere to English CL and uphold JSC in K’s? it creates certainty and security in transaction, derivatives of order and fairness, which makes this approach completely consistent with Morguard. 
· The factors the court considers in deciding whether to grant a stay b/c of a JSC are similar to those it considers in deciding a stay in “ordinary” cases applying the FNC doctrine”. 
· SCC is quite clear that JSC are considered at the discretion stage. 
· The difference lies in the burdens. 
· For stay related to fnc, burden is normally on D to show why a stay should be granted (Amchem)
· For stay related to JSC, different test warranted b/c parties should be held to their bargain, and P has the burden of showing why a stay should not be granted.
· Edinger: as far as I can tell, the only difference that he identifies is in the allocation of the burden of proof, and the weight to be given to the factor of the JSC.  He talks about a separate system/different test, and that poses some problems for us in BC (post Teck Cominco, post CJPTA).

· Pompey case holds the contract is still intact so you defer to the JSC. 

[in other cases (English), where court is faced with JSC, court is reluctant to find that a JSC has somehow vanished and been voided. The courts always seem to find that the JSC has survived. That’s not unreasonable.


	Momentous.ca Corp v. Canadian American Assoc’n of Professional Baseball, 2012 SCC – Edinger: this case screws things up. Court however seems to conclude that Pompey was correct.

	Facts
· There was a semi-professional baseball team in Ottawa – The “Rapidz” (P). They lost money, notified league (D) that they wanted out. The league rejected this attempt at voluntary withdrawal, and drew down on a $200k L/C. 
· P sues the league in Ontario and asks for declaratory relief in damages. The problem is the league bylaws and the K b/w the league and the team included a JSC and CoL clause selecting North Carolina. 
· D applies to Ontario court under Ontario rules of civpro. Part of the problem in that the rules authorizes the judge to stay or dismiss an action on the ground that it has no jurisdiction over the subject matter (sounds like discretion)
· The league applied and filed a statement of defence (on the merits) and pleadings on the jurisdiction/arbitration clause. (Did the League submit to the jurisdiction of the Ontario court? Then they can’t claim the court has no jurisdiction anymore. SCC doesn’t comment on this.)
· Ontario had agreed to stay the action, in consideration of the JSC in the K. OCA agreed with this decision – in line with Eng case Elestheria and with SCC in Pompey. Court had exercised discretion and decided to defer to JSC.
Issue: Should the Ontario court have issued a stay based on the JSC in the K?

· Edinger: can’t understand why SCC gave leave to appeal – Ontario had taken the right approach.

· SCC: there’s some discussion as to whether D had used the correct civpro rules – decides what D did was ok. 
· Initially the SCC seems to say that JSC goes to the jurisdiction of the court and that when there is a JSC, the court has no jurisdiction (moving it from discretion back into jurisdiction).

· But then in [9], the court finds that the Pompey case is applicable and reiterates the test in Pompey. 

“…in the absence of specific legislation, the proper test in determining whether to enforce a [JSC] is discretionary in nature.  It provides that unless there is a “strong cause” as to why a domestic court should exercise jurisdiction, order and fairness are better achieved when parties are held to their bargains


C. CLASS ACTIONS
· There is class action legislation in all provinces and federal

· Two models in Canada:

· Opt-in model – you have to ask to be a member of the class (BC is like this)

· Opt-out model – Ontario; can declare a class including other province residents or international residents, etc.

· There are other differences with the class action models/legislation, ie. Wrt costs

· All class proceedings legislation is procedural – it changes the domestic rules about who can join in a class, etc.

· It’s not intended to change the substantive domestic law.

· Defendants in class actions do not react in a uniform way. Sometimes defendants will want to have a single class action – in one jurisdiction, no parallel actions. Sometimes defendants want to fragment the opposition and have as many class actions as possible. The ideal situation is for a defendant to have a single class action and to have it be the only one in the sense that it binds the rest of the world so they can’t sue that defendant anywhere else.

· Substantive law will vary so defendant may want to avoid certain law

· Class actions have had constitutional problems and conflict of laws problems.

· Not a problem w/ opt-in because plaintiffs have to submit to the jurisdiction

· Conflicts issues:

· In any class action, there are jurisdiction issues
i. Does the court have JS or TC?

ii. Is the court the most appropriate forum for the action?

· Though keep in mind it’s not unusual to have more than one CP commenced against the same def
· There are R&E issues, dealt with separately

	Harrington v. Dow Corning Corp., 2000 BCCA – CA will take a flexible approach to jurisdiction in class proceedings; not apply rigid test. Out-of province Ps should be allowed to opt into class proceedings in BC bc common issue gives them a R&SC; and allowing this coincides with ‘order and fairness’ in Morguard. 

	Facts
· Out-of province plaintiffs seek to opt-into class proceedings started in BC by BC plaintiffs

· Does BC court have jurisdiction over out-of-province plaintiffs?
· Court has to have jurisdiction over the defendant, plaintiff and the matter. This was pre-CJPTA.
· Dow Corning is not a BC corp. 
· Plaintiff lived here, purchased implants here, so there was R&SC between representative plaintiff and the jurisdiction. This provided JS over the defendant.

· It appeared the out-of province litigants lacked connection w/ BC and shouldn’t be allowed to opt-in

· TJ – said R&SC for the purposes of this class action was the common issue. This was sufficient. Can apply this reasoning to other class actions.

BCCA
· CA agrees with TJ. Her judgment goes beyond ‘common issue’. She deals fairly extensively with JS in class actions. 
· Allowing out-of-province plaintiffs to opt-in accords with ‘order and fairness’ (Morguard) – it’s a broad and bigger principle than a R&SC. She is concerned about fundamental fairness to the parties, and orderly decision making.

· “jurisdiction is not going to be dependent on a mechanical application of a rigid test. We can be a little bit flexible in class actions. We ought to be. The subject matter of the class action is highly relevant especially in a products liability cause of action. Manufacturers can expect to be sued anywhere in the world that their products are sold.”
Edinger: statutory cause of actions, it’s not going to be as easy to be flexible, BC might not be likely to say “come one and come all, sue here”


	Ward v. Canada, 2007 MBCA 123 – Traditional CL bases for jurisdiction continue to operate. In assessing fnc, look at normal factors AND juridical advantage.

	Facts: Feds are being sued in connection with herbicide spraying in NB at an army base. The tort occurred in NB. Mr. Ward, who was one of the people affected, is now a Manitoba resident. The Crown is present in every province – there’s really no JS problem. Presence in the province, so traditional bases for jurisdiction is met.
Issue: Does the MB court have jurisdiction over Ward’s cause of action? Is it the most appropriate forum for the action?
· Jurisdiction: MBCA finds that MB has JS. Court doesn’t accept Beals v Saldanha that R&SC test eliminated the CL traditional bases for jurisdiction. This is contrary to Morguard which said those bases continue (ie. Presence). The traditional bases for jurisdiction continue to operate – presence is sufficient.
· Forum non conveniens:  the crown argued “MB is not the most appropriate place for the action b/c there’s hardly any plaintiffs in MB – they are all over Canada, not concentrated in MB. So NB would be a more appropriate forum for the action”.

· MBCA says you consider normal fnc factors, and juridical advantage.

· MBCA looks at its own legislation and determines it is a very plaintiff-friendly class regime, which gives P (and others) a strong juridical advantage. Crown didn’t try to weaken this argument.

· MBCA says MB is forum conveniens. Action was not stayed. However MBCA says if things come up over the course of this proceeding, then the court management judge still has discretion to stay decision – we’re not making a final decision, it can still be addressed.


D. RECOGNITION AND ENFORCEMENT OF IN PERSONAM JUDGMENTS (PECUNIARY AND NON-PECUNIARY)
· If P is successful, D becomes a judgment debtor.

· These remedies assume that D does not have assets in the province – you have to go to another jurisdiction to get the judgment R&E’d

· Judgments can be divided into
· In personam – includes pecuniary (money judgment) and non-pecuniary (equitable orders for specific performance, injunctions, etc.)

· In rem – are good against the world, ie. In relation to property, maritime judgments
· Territorial sovereignty requires conversion of foreign judgments (BC requires conversion, typical of every jurisdiction in the world).

· Which foreign judgments must be converted? Usually all
· It’s possible for a sovereign state to wave all rights to require conversion. Within Canada, there are some modifications for family creditors.

· How do you convert a foreign judgment? (foreign – any non-BC judgment)

1) Always the default: use the common law

· Often have to use this for non Cnd judgments that we don’t have reciprocating agmt with
2) Statutory: registration under the Court Order Enforcement Act – Part II

· available for jurisdictions where we have agreements with them

3) Statutory (NEW, companion to the CJPTA): Enforcement of Canadian Judgments and Decrees Act (changes some procedure and substantive rules) 

· available only for other Canadian judgments (not available in every CL province)
· Which method do you use? Depends on the location of the original judgment

· Key considerations

· Have to check in a province where you want a judgment enforced, to see if they have enacted/adopted the appropriate statutes
· Should start R&E proceedings the minute judgment is granted
· It’s not considered an abuse of process to plead more than one method in a claim, or plead one, and then another

· Also have to pay attention to limitation periods – some provinces have quite short periods now for conversion of foreign judgments. 
· In BC, new Limitation Act preserves the lengthier limitation period for conversion of foreign judgments (s. 7(b)). It provides that a judgment creditor with a judgment from any other place, has the shorter of the limitation period in the province where the judgment was obtained, or the Limitation in this province (10yrs).
1) Common Law
· P has the burden of establishing that 

1. the foreign judgment is ‘final and conclusive’ (Nouvion v. Freeman), AND

2. The foreign court had jurisdiction in “the international sense”. Three options (Mid Ohio case)
i. D was present in the foreign jurisdiction when the action was started, OR
ii. D somehow submitted to the jurisdiction of the international court, OR
iii. There is a real & substantial connection between the action and the foreign jurisdiction. (Morguard)
· CL radically expanded in Canada in 1990 with Morguard
· Morguard creates a Catch-22 situation for Canadian defendants: Now D in actions who might become judgment debtors have to take a gamble about whether to submit – if they don’t, they might lose and still have judgment enforced b/c there’s a R&SC. But if they submit then this counts against them for R&E. R&SC should be met or the Canadian courts shouldn’t even hear the case. This makes it more difficult for counsel to advise D sued in a foreign jurisdiction – you have to guess a whole bunch of conditions.

· Morguard hasn’t been adopted in England or Ireland. It’s only Canadian defendants at risk

· Even if the rules are satisfied (final conclusive, and jurisdiction in int’l sense), there are still defences that can be raised:

· [Contrary to forum public policy, etc.]

· Breach of natural justice (procedural defence)

· Fraud
· For a non-reciprocating, non Cnd jurisdiction, you have to use the CL!!

· Morguard – very minimal connection required. Defences are available, but they are not frequently applied by the court so as to refuse R&E of a foreign judgment.

· So if you’ve got a client who is being sued somewhere else in the world, you can try to get that action stayed (by whatever foreign rules, may be considered submission), but if you don’t succeed, you have to think about Morguard, and whether your client has a good defence to whatever the action is. B/c if they have a good defence, you better seize your opportunity to make it, b/c the chances are very good that that judgment will be R&E in Canada (pursuant to Morguard, and Beals v Saldanha, and ProSwing v Elta).

1. Pecuniary Judgments: Common Law
a. Final and Conclusive
Nouvion v Freeman (1889), HL [meaning of final and conclusive for CL R&E of foreign judgments]
· Explain what is meant by ‘final and conclusive’ ( must be res judicata. Neither party should be able to go back to court and have the pecuniary amount adjusted. It’s okay if they’re allowed to appeal.

· Rarely an issue in a case

· The biggest category of pecuniary judgments that are not considered final and conclusive are maintenance and support orders. Doesn’t mean these can’t be enforced in another country, but statutory rules are designed to deal with this issue.
· Even if the P is appealing the actions, D should still commence R&E action –take certain protective prejudgment measures. Can try to get a mareva injunction or garnishee order.

b. Jurisdiction in the International Sense (Presence, Submission and R&SC)
i. Presence
Forbes v. Simmons (1914) Alberta SC - mere physical present is sufficient to give crt jurisdiction

· Mere physical presence for a brief period of time is sufficient 

· Forbes, AB resident, temporarily visited BC to visit his sick wife. Got served – doesn’t defend or submit, and returns to AB.

· Alta SC held the judgment could be R&E’d at CL.
· Exception: if D was tricked to come into the jurisdiction (there’s no case law on this, only said in dicta)
*Determining corporate presence would be based on facts. Ie. does the corporation have a mailing address here, doing business here, permanent residence here, etc.
ii. Submission (aka attornment)
· Must be voluntary
· Submission can be met even if D wasn’t in the jurisdiction when the action was commenced (could’ve been served ex juris. Perhaps D submitted after the fact. There’s no finite or exhaustive list of the ways a D can be found to have submitted. 
· BCCA – found a defendant in a case had submitted to a German court by sending a letter which effectively set out his defence.
First Nat’l Bank of Houston v. Houston E&C, 1990 BCCA – [Submission is objectively determined; can submit without intention, or on bad legal advice, unless lawyer acted completely w/o authority]
· There’s a default judgment in Texas. Unclear if and how D was served. D’s throw up a bunch of defences. 
· Issue: did D voluntarily submit? 

· D had not appeared, but applied to have the Tx judgment set aside (Tx court refused). 
· D had Tx attorneys who had participated, but D said they didn’t give Tx attorneys instructions to submit/attorn to the Tx jurisdiction.
· BCCA: 
· Submission is objectively determined – it’s not based on what D intended (subjective)

·  “… a litigant can by the acts he does or which are done on his behalf attorn although he has no intention of doing so 
· D can attorn even if he has been given erroneous legal advice as to what constitutes a submission or what the result will be of the act which he does. 
· Only exception is if a lawyer acts completely w/o authority, but D failed to prove that here. 
Clinton v. Ford (1982) Ont CA – [involuntary submission? can protest foreign court taking jurisdiction and object to property seizure, but can’t defend on the merits]

Facts

· P was permitted by law in South Africa to take land owned by D as security against potential judgment in a case concerning breach of K. D lived in Ontario at the time, was served there. D enters an appearance by mail. He files a notice of an intention to defend. He files an affidavit in his defence in summary trial. Plea was filed on his behalf (he claims w/o his instruction). At no point in time did the Ont D contest the jurisdiction of the SA court – he went directly to the merits. 
· P gets judgment in SA against D. P as judgment creditor, brings action in Ont for R&E. 
· D says “but I didn’t voluntarily submit to jurisdiction in SA, my land had been seized. I was acting under duress!” 
Issue: Was D’s submission to South African proceedings involuntary, such that judgment should not be enforced in Ont?
· Ont. CA: D submitted – he went too far. Yes property was seized, but the fact that it was seized in advance of the judgment does not free you up to do whatever you like on the merits of the case. 
· D can certainly protest foreign crt taking jurisdiction and object to the seizure of his property in advance of the judgments. If you defend on the merits then you’ve submitted.

· Ability of defendant to object to prejudgment seizure is fortified by contempt proceedings that can be commenced if P improperly seized assets or froze assets improperly (this will not be considered submitting to the jurisdiction).

	Mid-Ohio v. Tri-K Investments (1995) BCCA – Did case change the CL or interpret BCSC rule at that time? If it changed CL, then D has not submitted if he only makes JS and fnc arguments. If case was interpretation of BCSC rule, then new BC SC civil rule 21-8(5) prevails (can’t argue fnc) 

	Facts: P (Mid-Ohio, an Ontario corp) obtained judgment against D (Tri-K, a BC corp) in K in Ohio. 
Question 
1) Had D submitted to the Ohio court, such that the Ohio court had jurisdiction in relation to the judgment that was obtained? D had been served in BC – had not been present in Ohio at the time the action was commenced
2) Should BC court R&E Ohio judgment?
BCCA:

· Post Morguard – BC court had 3 options for determining that the Ohio court had jurisdiction in the international sense 1) presence, 2) submission, 3) R&SC. BC court decides that there wasn’t a R&SC for purposes of international jurisdiction in the international sense.

· Did the BC corp def somehow submit to the jurisdiction of the Ohio court? 

· Have to look at the facts or what the BC def did in the Ohio proceedings. 
· BC Def had participated to argue that the Ohio court had no JS under its own rules; and that Ohio was the most appropriate forum (BC was fnc).
· BC Def ALSO made some technical arguments wrt P’s claim (not quite defending on the merits)

· BCCA decides it is permissible for a BC def to argue 1) no JS, and 2) FNC – in the foreign court. The basis for that decision was ambiguous (is it changing the CL or an interpretation of the BCSC rules)
· Eng cases said you could only argue no JS, because arguing fnc was like admitting they had jurisdiction and you didn’t want them to take it. So arguing FNC was considered submitting. (Edinger was hoping this was what the judge did because we’ve changed the BC SC rules since then, and this case would no longer apply)

· BC defendants appearing in foreign actions should be allowed the same flexibility. As long as D sticks to arguing no JS and FNC, BC court will not consider the defendant to have submitted.

· In this case, BC Def was found to have submitted b/c of third argument on technical basis.

· New SC rule 21-8(5) only allows you to argue no JS without submitting, so can’t argue FNC on the basis of SC rule (can only do this if this case changed the CL and wasn’t based on an interpretation of old SC civil rule)

· Edinger – submission issue probably doesn’t come up as often on this basis b/c we have R&SC as the third option.

Result: D submitted to the foreign jurisdiction.


iii. Real and Substantial Connection
· New category for jurisdiction in the international sense, from Morguard
Morguard Investments v. De Savoye, (1990) SCC – supports R&E of Cnd judgments provided there was a R&SC b/w the action and the originating province; traditional CL basis for jurisdiction continue
· BC court asked to R&E AB judgment – D had not been present in AB and did not submit to AB court’s jurisdiction in any way.
· SCC decided that within Canada, Cnd CL courts should recognize judgments originating in any other Cnd province provided that there was a R&SC b/w the action and the originating province.
· Wasn’t intended to be used all over the world
· What was not clear (still hasn’t been solved) was how tight the court intended to R&SC to be.

i. Real – not hypothetical

ii. Substantial – more than a little, more than evenly balanced, a fair amount

· But then the SCC undercut that nice logical, literal interpretation by saying R&SC is valid, but the traditional bases are still good. “mere transient physical presence” – how does that work R&SC?

· In any event, it was an only in Canada rule.
After Morguard
· Hunt v T&N Plc, 1993 SCC – constitutionalized the obligation to give “full faith and credit” to judgments from other provinces; consistent with order and fairness (Morguard). Also comity, may require R&E of other judgments (outside Canada) where there was a R&SC. 

· In 1993 also, there was an appeal to SCC by BCCA in Moses v Shore Boat Builders. BCCA approved R&SC as a ground for jurisdiction in the int’l sense to an Alaskan court/judgment. So can we use the Morguard R&SC basis for recognition of non-Canadian judgments? SCC refused leave to appeal so it seemed like R&SC could be used for R&E of non-Canadian judgments.
· In the course of the next decade, we used Morguard within Canada, for non-Cnd judgments, and we fluctuated a bit in terms of how tight the connection must be, but on the whole in BC we moved to a minimal connection. And we extended it to foreign, non-cnd judgments
· Beals v Saldanha says the R&SC for R&E of foreign judgments is higher ( substantial or significant

· If you are defending a client who is facing an action in a foreign judgment, you’re probably going to have to defend there. Otherwise there may be a default judgment which in Canada we are going to R&E

	Beals v Saldanha, 2003 SCC – R&E – did FL have jurisdiction in an int’l sense? SCC extends Morguard/R&SC to foreign judgments; makes R&SC the only test for finding jurisdiction for R&E of foreign judgments (traditional CL bases N/A). R&SC for foreign judgments requires higher connection (substantial/significant, vs minimal connection for Cnd judgments). 

	Facts

· Ontario residents (D) sold property they owned in Florida to P (A Florida contractor). There was some mixup in the documentation and P started to construct a home on the wrong property. P realizes this and then sues the Ontario Ds in Florida courts, for various costs.
· Ontario Ds are notified/served about the proceedings. They basically take no part in the proceedings. 

· In 1991, P obtains judgment in Florida and an award of damages of $264k plus 12% interest. In 1993 P commenced proceedings in Ontario for R&E of the Fl judgment. (this is now post-Morguard). Ds consult a lawyer, who tells them the award can’t possibly be R&E’d b/c they weren’t present and didn’t submit (ignores effect of Morguard).
· Damages + interest grew to over $1mln by the time case reached SCC

Issue: Should the Cnd courts (and SCC on appeal) R&E the Florida judgment? Did Fl crt have jurisdiction in an int’l sense?

SCC
· Morguard rule does extend to Non-Cnd judgments (affirming Moses v Shorewood). R&SC applies to non-Cnd judgments, subject to any provincial modifications. It is within provincial legislature jurisdiction to modify the R&SC rule for foreign judgments (can’t modify it for Cnd judgments). 
· Meaning of R&SC is different for Canadian, and non-Canadian courts: for foreign courts, the connection must be significant or substantial; a fleeting or relatively unimportant connection will not be enough.

· Disconnect b/w what we require for our own jurisdiction (minimal) and what we are requiring for the jurisdiction of a foreign court, for the purposes of R&E (this is confusing)
· Any unfairness is balanced by the defences available to D, and D’s ability to argue fnc (supports Mid Ohio case)

· Majority seems to be saying that there is now only one rule, one basis for establishing foreign court’s jurisdiction – R&SC. Traditional bases in CL (presence and submission) aren’t available anymore
· After this decision, everyone said it seemed the SCC made R&SC the only rule for finding jurisdiction for R&E of foreign judgments. This has somewhat been ignored by the lower courts – they still use presence, submission, and R&SC.
Result: SCC upheld R&E (lawyer’s negligence fund paid the judgment b/c of Ontario lawyer’s bad legal advice)


· Had Morguard become the only R&S basis? And whether connection needed to be higher for R&E of non-Canadian judgments

· No provincial C.A’s have solved this yet.

· Van Breda – It lowered the R&SC for jurisdiction, but it wasn’t clear this extended to R&E
· Edinger: Jury is still out on this issue. Provincial courts will just continue, and ignore Beals v Saldanha, and Van Breda wrt foreign judgments
	Braintech v Kostiuk, 1991 BCCA – Court adopts American R&E principle for deciding R&SC – not met when corp has mere transitory presence, vs purposeful commercial activity in that place

	Facts: P, Braintech, is a Nevada corp, carrying on business in BC. For 3 months, it had presence in Texas, and obtained a judgment there against D (a BC resident) for defamation.
Question: Was there a R&SC with Texas so the Texas judgment could be R&E in BC?
BCCA:
· BCCA borrows from American jurisprudence on R&E, which distinguishes b/w purposeful commercial activity and mere transitory presence. BCCA looks at the facts (especially fact that there wasn’t evidence that anyone in Texas had even been affected by the defamation) and holds that there was no R&SC b/w the action and Texas. Thus BC court would not R&E Texas judgment.

· Problem with this case is it’s possible to interpret that judge has adopted American law, and allowed American law to characterize the issue – and decide whether there was R&SC in Texas. Lex causae characterization is contrary to conflicts jurisprudence – we practice should practice lex fori characterization.
Result: Court found there was not a R&SC b/w the cause of action and the originating jurisdiction/judgment


2. Non-Pecuniary Judgments: Common Law

· Old CL did not have any rules for R&E for non-pecuniary judgments

· Since Morguard (1990) and Hunt in Canada, people have been thinking about R&E of NP judgments

· Hunt case dealt with non-pecuniary judgment – R&E of order to produce documents from BC court in QC

	Pro Swing Inc v. Elta Golf Inc., 2006 SCC – Foreign equitable orders are now eligible for R&E, but must be sufficiently clear and specific and not penal in nature

	Facts: P (Pro-Swing) sued D (an Ontario Company) in Ohio, over a US trademark dispute. D submits to jurisdiction of Ohio court. There’s a consent order (judgment) in Ohio court, but D does not comply with the consent order. So P applies for and obtains a contempt order in Ohio, which includes an injunction, order for damages, consent to accounting, etc.
· Is this the kind of foreign order which CND CL provinces should R&E?
SCC

· We ought now to extend our rules for R&E to non-pecuniary foreign orders. SCC focused primarily on injunctions
· “foreign equitable orders are now eligible for R&E” ( no longer arbitrarily excluded. 

· In order to get foreign equitable order R&E’d, have to establish: 

1) Order has to be issued by a foreign court, that has jurisdiction in an international sense (in this case Elta had submitted)
2) Court will consider various factors (“Deschamp factors”)
· has to be sufficiently specific
· Clear about whether it’s intended to apply extraterritorially against D
· Whether it’s the kind of order that is going to be a drain on local judicial resources (because non-pecuniary judgments require more work from the court, more judicial oversight, very fact and context specific)
· In the end, SCC decided not to R&E the Ohio order. Deschamp was worried it was a penal (not civil) contempt order. She thought there were alternatives available to the P in the Ohio action. She thought that the property at issue was not sufficiently important. Order was unclear


· One case since then where NPJ has been R&E: USA v Yemek, 2010 Ont CA 414

· “this is the kind of an injunction which we are prepared to R&E”

· CA considered all the Deschamp factors and says we would’ve liked the judgment to be a bit narrower, but it’s ok. It gets over the bar.

· It’s not uncommon for a CL court to issue an equitable (in personam) order which will be a worldwide order. So D subject to the order must comply everywhere in the world. But you might have to get that order R&E in other jurisdictions, b/c you might not be able to rely on def’s conscience.

3. Defences to R&E: The exclusionary rules, fraud, and breach of natural justice
· Even if P has satisfied all the rules, there are still defences available to D

· If foreign judgment is based on foreign penal, foreign revenue or other public law, we’re not going to recognize it

· If contrary to forum public policy
· Additional CL defences to R&E

· foreign judgment obtained by fraud
· Foreign judgment obtained in breach of natural justice
· …Contrary to forum public policy
· Note that ‘error of law by the foreign court’ is not a plausible defence (Gottard v Grey)

	Beals v Saldhana, 2003 SCC – Sets out the traditional CL defences: fraud, breach of natural justice, contrary to forum public policy – defences aren’t exhaustive.

	 Ds raised a number of CL defences against R&E of the Florida judgment.

· One thing SCC does that is notable is agree that these traditional CL defences may not be exhaustive. There may be situations which warrant creation of a new defence. The court doesn’t give any indication of what this may be – have to be creative.

Fraud: 
· SCC modifies the current approach to fraud (which distinguished b/w intrinsic and extrinsic fraud) to a new approach 

· “Fraud going to jurisdiction” – may always be raised. Not subject to the due diligence requirements, but we (BCCA) should be very reluctant to accept fraud going to jurisdiction of foreign court (Lang v Lapse, BCCA)
and 
· “fraud going to the merits of the case” - can only be raised  if the allegations are new (not the subject of a prior adjudication), or there are new or material facts not previously discoverable with due diligence”
· Fraud was alleged in Lang v Lapse, BCCA, but didn’t succeed. P (KD Lang) commences action in BC for R&E of the California judgment. D raised a whole bunch of defences, most of them struck out. But chambers judge leaves fraud (probably should’ve been struck out). CA helpfully sorts out Beals v Saldanha for BC; he says that old approach to fraud was based on evidentiary categories, whereas new approach relate to subject matter. 
· forum conveniens goes to the merits category (this is a bit puzzling – arguing jurisdiction goes to the merits). Anything going to the merits of the case is subject to the Beals v Saldanha due diligence requirement; must be new and not subject to prior adjudication, even when it’s a default judgment. 

· Edinger: fraud is a relatively limited defence, but there are going to be cases in which it can be raised. It really turns on the behaviour, conduct, and activity of the plaintiff in the foreign action, and not of the foreign court.
Breach of natural justice
· more accessible and available, might succeed in invoking it more often. 
· Of course burden is on Def. SCC indicates that there might be heightened scrutiny for non cnd judgments. 
· Defence is likely to apply in relation to a foreign procedure contrary to Canadian notions of fundamental justice – “did you have your day in court”, “did you have proper notice”, etc. 
· fair process is one which reasonably guarantees basic procedural safeguards such as judicial independence and fair ethical rules governing the participants in the judicial system. 
· Edinger: So if you want to argue foreign court was biased and corrupt, you can argue BNJ. Make sure to focus on whether there was BNJ in your case, not in the foreign court system generally.

Breach of Public Policy
· SCC sticks to traditional rule – is it contrary to forum basic morality. (look to Kuwait and Lloyd’s v. Meinzer)
· Be very careful with this bc we’re condemning the foreign system, going to be rarely successful. Mere difference between the laws isn’t sufficient.  Triple damages are not contrary to forum public policy.




4. R&E of Class Actions
· Usually defendant in class action doesn’t want to be sued again in another province. So judgment is usually being used as a shield to stop a plaintiff from commencing proceedings in another province

	Currie v MacDonald’s Restaurants, 2005 Ont CA – whether Cnd crt should R&E a foreign class action judgment. Depends on 1) jurisdiction (R&SC), 2) adequate representation of non-residents, and 3) procedural fairness (adequate notice). Breach of NJ can impact R&E.

	Facts
· There was a consumer class action in Illinois, granted a judgment. The Plaintiff class included Canadians.

· Illinois is an opt-out regime. Class is determined by court and plaintiffs get opportunity to opt out. Mr. Currie, an Ont resident, had been part of the plaintiff class. Opt-out notice had been advertised in Canada – in Maclean’s magazine and three French language papers (not very widely read publications). Mr. Currie wants to commence class action in Ontario against McDonald and D says “no, you’re bound by Illinois judgment, you didn’t opt out”
1) Does court have jurisdiction for the class action? Not an issue here bc D has presence in Ontario, lots of consumers there
2) Should the Ontario Crt R&E the Illinois class action judgment?

· The Illinois class action is prima facie recognizable. Illinois court had jurisdiction, but Ont. CA says recognizing the Illinois CA could be unfair to Canadian consumers. 

· Three criteria have to exist for an Ont court to recognize a foreign, non-Canadian class action. There must be 
1) jurisdiction based on R&SC (b/w action and forum – met here by Illinois), 

2) the non-residents have to be adequately represented, and 

3) The non-residents have to be accorded procedural fairness, which includes receiving adequate notice!
· CA agrees with TJ that notice was not adequate in this case. (not widely disseminated, not easily understandable)

· In this case it amounts to breach of natural justice, but it’s not so much a defence – it is considered in whether you want to recognize the judgment.

· Lack of adequate notice is a sufficient to constitute breach of natural justice, and cause crt not to R&E the foreign class action judgment.
· McDonald’s failed to get Illinois judgment R&E’d in Ontario. Mr Currie was given leave to commence his action in Ont b/c he wasn’t bound by Illinois judgment.


	Canada Post v. Lepine, 2009 SCC - Notice is critical. Notice has to be in the right places so the intended recipients will see it, receive it, and will actually be able to understand it.

	Edinger: very unsatisfactory case

· Consumers were unhappy with Canada Post b/c they advertised a lifetime internet service, which ppl subscribed to and then CP discontinued it

· Class Actions were commenced in BC, Ont and Qc (by Lepine)
· There were settlements in Ont and BC. The Ont judge knew the class actions had been commenced in QC; Ont settlement excluded BC but everyone else was included (inc. QC). Thus Lepine would be bound by it and unable to continue his QC class action.
Issue: Should QC plaintiffs be bound by Ont judgment? Should it be R&E’d? Were they given adequate notice to opt out? 
SCC (Lebel):

· Adequacy of notice: “actual individual notice is not necessary, but the way the notice procedure is designed must make it likely that the information will reach the intended recipients, AND the wording of the notice must take into account the context it will be published and the situation of the recipients”

· SCC found that the notice given in Ont action was not adequate. Ontario courts were aware of parallel proceedings in QC and the notice failed to make clear to the QC recipients what it was all about – consumers were confused and wouldn’t know what they were being asked to do.

· In that respect, lebel endorses Currie v McDonald. Notice is critical
· Then Lebel applies a provision in the QC civil code and said the QC action was started first so Ontario action doesn’t bind it.

· Parallel actions appear to be a problem, including parallel Class actions. It creates friction b/w the courts. Don’t ask the courts to solves these problems. Provincial legislators should solve it. We’re not going to come up with a judicial approach to solve these problems.

Edinger: it was a cop out, that’s what Teck was about, didn’t get a resolution there. And that’s what this case is about. Provinces still haven’t solved this. Still have the problem of parallel class actions.


Meeking v Cash Store Inc., 2013 MBCA [raising national settlement as a defence]
· Def raises as a defence against continuation of the MB class action, an Ontario settlement. Mr. Meeking, MB resident, did not opt out of the Ont action (Ont declared national class, excl BC and AB), settlement order says everybody is bound – can’t sue anywhere else.

· Question for MBCA – should we R&E the Ontario settlement so as to bind Mr. Meeking and prevent him from commencing action in MB?

· Court recognizes that Van Breda establishes that the common issues b/w parties in a class action constitute a R&SC sufficient to give the class action court jurisdiction.
· MBCA found Ont ct had jurisdiction to find a national class and bind P based on common issue. Notice was sufficient. Thus MBCA recognizes the Ont class action. Mr Meking is bound he can’t commence a class action here.
· Edinger: I have no real complaints about this. But after this point they went off on other tangents.

· Edinger: a province cannot prohibit a party in another province from commencing an action in that other province. That would be territorial legislation (not constitutional)

· But if Meking is correct and upheld, and there was a R&SC b/c of common issues between out of province resident and CA province, then the CA province has jurisdiction over the parties. That gives them jurisdiction for an in personam order and the in personam order is “you can’t commence an action anywhere else”. So that resolves the constitutional issues.

5. Statutory Regimes for R&E
· BC Law on R&E is a combination of common law and statute law

· In order for a judgment creditor who is the holder of a judgment from another, non-BC jurisdiction, to select the options and then the best option, they will have to determine nature of the order (pecuniary, non pecuniary), the location of the originating court

· In BC we have lots of choices.

1. Enforcement of Canadian Judgments and Decrees Act (ECJDA). 
i. Companion to the CJPTA
ii. available only for other Canadian judgments (not available in every CL province)
iii. Changes some procedure and substantive rules
iv. Not every province in Canada has yet adopted and enacted this act
v. Some provinces enacted earlier version – Enforcement of Canadian Judgments Act.

2. Court Order Enforcement Act (COEA), Part II.
i. All Cnd provinces have enacted (except QC)
ii. available for jurisdictions where we have agreements with them
3. Interjurisdictional Support Orders Act,
i. For family creditors. Most provinces have a similar/same act

4. Foreign Arbitral Awards Act and Int’l Commercial Arbitration Act
i. For arbitration awards

ii. Note: it’s possible for party in receipt of arbitral award to file it with the court, and have it turned into judgment, in effect.

5. BC Limitations Act – 10 yrs or LP in originating jurisdiction. Some provinces have adopted 2yr LP for R&E of judgments so pay attention to this.
a. Judgment and Orders
	1. Enforcement of Canadian Judgments and Decrees Act – limited to Canadian judgments (but not every prov has enacted it); applies to pecuniary, NP (equitable) and possibly in-rem orders. Eliminates some CL defences. Built in LP.

	· Limited to Canadian judgments; no defences available (Go directly to this statute)

· Modifies the CL in favour of the judgment creditor

1) it mandates blind full faith and credit if it’s a Canadian judgment (s. 6(3)). We don’t apply Morguard anymore.

2) not limited to pecuniary orders, includes registration of non-pecuniary orders and possibly other things

3) it eliminates some CL defences (Ie. lack of jurisdiction, fraud, breach of NJ) (s. 6(3))
Key provisions
· S. 1 – definition of a Canadian judgment

"Canadian judgment" means a judgment, decree or order made in a civil proceeding by a court of a province or territory of Canada other than British Columbia

(a) that requires a person to pay money, (PECUNIARY)  including (i) order of a tribunal that is enforceable as a judgment, and (ii) a criminal compensation order
(b) under which a person is required to do or not do an act or thing, or [NON-PECUNIARY]
(c) that declares rights, obligations or status in relation to a person or thing, [COULD BE IN-REM, COULD RELATE TO TITLE ON PROPERTY, but we don’t know b/c there’s not been any caselaw]

and, subject to section 1.1, includes a domestic trade agreement award, 
but does not include a judgment, decree or order that

(d) is for maintenance or support, including an order enforceable under the Family Maintenance Enforcement Act,

(e) is for the payment of money as a penalty or fine for committing an offence,

(f) relates to the care, control or welfare of a minor, except in the case of a Canadian civil protection order,

(g) is made by a tribunal of a province or territory of Canada other than British Columbia, whether or not it is enforceable as an order of the superior court of unlimited trial jurisdiction of the province or territory where the order was made, to the extent that it provides for relief other than the payment of money, or [NON-PECUNIARY ORDERS OF TRIBUNALS]
(h) relates to the granting of probate or letters of administration or the administration of the estate of a deceased person; [ESTATE MATTERS]
· Ss. 2-4 Process: you register; you don’t have to start a court process.

· S. 5 – built in limitation period: A Canadian judgment that requires a person to pay money must not be registered or enforced under this Act (a) after the time for enforcement has expired in the province or territory where the judgment was made, or (b) later than 10 years after the date on which the judgment became enforceable in the province or territory where it was made.
· S. 6 – (1) you can register, and then the judgment debtor (defendant) can apply for instructions

(2)  judge can order various things, including (a) order to modify original judgment, (c) stay the judgment (it could be under appeal in foreign province) including if it’s contrary to public policy (iv)

· Could stay enforcement if it’s contrary to BC public policy. Edinger: this probably won’t get used much, it would be unusual that BC would find other province’s law offends BC public policy.

(3) SC must not make order staying/limiting enforcement, solely on the grounds that:

a) the judge, court or tribunal that made the judgment lacked jurisdiction over the subject matter of the proceeding that led to the judgment, or over the party against whom enforcement is sought, under

(i)  principles of private international law, or

(ii)  the domestic law of the province or territory where the judgment was made, 
( blind full faith and credit, 

b) the Supreme Court would have come to a different decision on a finding of fact or law or on an exercise of discretion from the decision of the judge, court or tribunal that made the judgment, or (crystallized error of law is not a defence)
c) a defect existed in the process or proceeding leading to the judgment. (this is intended to eliminate defences of fraud and breach of natural justice, but again no case law on this. If one of these issues exists in a case, all you can do is go back to originating court and appeal)
· There seems to be no provision for notifying the judgment debtor


	Court Order Enforcement Act, Part II – requires that BC have entered into agmt w/ other jurisdiction (**Reciprocal**); All Cnd provinces except QC have enacted this. Strict 30 day period for judgment debtor to object (30 days). All defences available.

	· Also operates by a registration system
· Limitation: requires that BC have entered into an agreement with the other jurisdiction

· It truly is reciprocal

· BC has entered into agreements with 

· all other Canadian provinces and  territories (except Quebec),

· all those in Australia
· 6 states in US (Washington, Alaska, California, Oregon, Colorado and Idaho)

· Small number of European jurisdictions (Germany, Austria, UK)

· This is pre-Morguard, so it’s a crystallization/codification of the CL
· Example/key statutory provisions:

· If you’ve got a judgment from outside of Canada from a reciprocating state and you want to realize on it, you make an ex parte application to register the judgment. Acting for the judgment creditor, you have 30 days in which you must notify the judgment debtor that you have registered the judgment from the reciprocating states.

· Defendant then has 30 more days to object. 
· Defendant can object on any of the CL grounds: 1) Court didn’t have jurisdiction (I wasn’t served, wasn’t present, didn’t submit, etc.) 2) CL defences

· Limitation periods have been strictly applied in the cases – there are no extensions. If the D doesn’t manage to object in that 30 day period, then no matter how many defences that D might’ve been able to raise, it’s an enforceable judgment.


	Central Guaranty Trust v De Luca, 1995 NWTR (SC) – Example of case where limitation period in COEA determined outcome of the case (allows P to register judgment against D), despite defences available and despite court’s effort to read in Morguard.  Don’t expect original judgment will have jurisdiction based on R&SC.

	Facts: P had obtained an (original) judgment in Ontario. Then applied ex parte in NWT to have judgment registered and enforced. Notice was given that the judgment has been registered. D later applies to set aside the registration of the judgment, but well after the 30 day period. Counsel for the judgment debtor operated on assumption it could be extended (mistake).

Issues :
1) whether this judgment could be registered at all against the judgment debtor b/c at CL Ontario did not have jurisdiction (D wasn’t served in Ontario; it was a default judgment; he didn’t submit to their jurisdiction in any way – but there was a R&SC b/c case related to property owned by them in Ontario), 
2) whether there was any defence under the act

NWTSC:

· Note: This is post-Morguard, but the Reciprocal Judgments Act is pre-Morguard, and no province has amended the legislation so as to incorporate any changes to the CL. There’s an attempt in this case to read in Morguard somehow – but it fails

· Jurisdiction: NWT reads in Morguard as giving Ont court jurisdiction, which in turn allowed them to serve def in NWT. Court says D could’ve raised a defence here (he wasn’t present, hadn’t submitted, wasn’t carrying on business there), but he brought his application after the limitation period ended.
· Court allows registration of the judgment against D in NWT. 
· So this was not a successful conversion in the NWT in applying the reciprocal judgments act.


Re Carrick Estates and Young (1987), Sask CA (COEA may require more than transient presence; Sask CA agreed that BC judgment served to person transiently in BC should not be registered based on statutory language)
· Interpretation of Sask Recriprocal Enforcement Act.

· Facts: Mr. Young was a football player – he was in BC for a game, served in the province. He doesn’t defend, but applies to set it aside (participated to limited extent). D applied ex parte in Sask to set aside judgment – Saskatchewan agrees. 
· Case indicates what courts can do in interpreting a statute.  Even though transient presence is sufficient in CL, Sask CA says “not under our statute”. So the fact that he was served in BC while he was there for a football game doesn’t count. And the fact that he applied in BC to set aside doesn’t count as submission either.

· There are limits to what you can do with the COEA (Reciprocal Enforcement Act)

Owen v Rocketinfo Inc., 2008 BCCA 502 [disallowed chaining of judgments for registration under COEA; can only register original judgments]
· There was a process starting to be known as chaining – you get a judgment in a non-reciprocating state and you would register it in a reciprocating state, and then you would register that in the place you really wanted it enforced. Each province has different reciprocating states/provinces.

· In this case, original judgment obtained in state of Nevada (not a reciprocating state with BC). The Nevada judgment is registered in California (reci’pg jurisdiction). So then judgment creditor (based on some case authority), registers it in BC.

· This gets to the BCCA which says “no you can’t do that, the only judgments that are registrable under the COEA are the original judgments not any subsequent conversions of that judgment by the process of registration”.
· Another limitation on the statute: can only register original judgment

b. Arbitral Awards
· Extra-judicial

· Edinger: In BC we have a couple of arbitration acts. Important to recognize that under all the acts, in every province, there are defences available to R&E of arbitral awards

	Shreter v. Gasmac Inc. (1992) Ont Gen Div – Enforcement of a foreign arbitration award based on prov’l statute; case highlights statutory defences available to D to prevent R&E, as well as CL defences (Breach of NJ or contrary to forum public policy could apply)

	Facts: Case sets out the statute (same in BC as Ontario), as well as interpretation and judicial reaction to registration of an arbitration award from Georgia. Arbitration was b/w Canadian and American corp’s.

· Gasmac (D) took no steps in Georgia to set arbitration award aside. P applied and filed arb award with the Georgia Court (to make it enforceable as a judgment). D raised some objections to jurisdiction but it was dismissed.

· P applies under arb statutes in Ontario to have the Georgia arb award R&E’d (not the Georgia judgment).

· D raises a number of arguments: 
1) Ont application process (not important), 
2) b/c the Georgia arb had been filed in the court, it had merged into the judgment and no longer had independent existence -> could no longer be registered (this was rejected)
· Whether there is a merger is a matter for forum law – question is do we consider the foreign arb to have merged into the judgment

· At CL, the cause of action does not merge into the judgment. That’s why you can continue to bring an original action in BC, as well as the foreign action.

· Similarly in arb we don’ t consider that the arb merged with the judgment
· So plaintiff has choice whether to sue under arb or judgment
3) There was a breach of NJ( Defences (set out in statute, Art. 36)) ( b/c the arbitrator didn’t give reasons. 

· The Ont Ct conceded that failure to give reasons could be a breach of NJ

Art 36 provides defences available to R&E of a foreign arb award

a. Incapacity of the party

b. No proper notice (breach of NJ)

c. Award deals with something not covered by the clause (that was supposed to be arbitrated)

d. There was something wrong with the arb tribunal/committee

e. Award hasn’t become binding

f. Contrary to the public policy of the state

4) the arb award was contrary to forum public policy (very difficult to win on this argument), related to the acceleration of the royalty payments under the court

· They thought since defence was statutory, they might get a more broad treatment of the defence (vs narrow treatment in Beals v Saldanha).

· Court sticks to CL interpretation/application of the defence, and finds that this was in no way contrary to public policy, here.


E. JURISDICTION AND R&E: IN REM ACTIONS
· Judgments as to status or title of property, and in theory, an in rem judgment, can determine the status of an individual (divorced, married, etc.)

· In rem actions - supposed to be good against the world – but only good in the jurisdictions that recognize them

· Property

· Various categories (based on classification/characterization) – each have their own CoL rule

· Conflict of laws has two big categories (based on civil law)

· Moveable property

· Immoveable property

· [CL categories: real, and personal property]

· The two don’t necessarily coincide; generally they do coincide

· First step in any case: classifying the property

· Hogg v Provincial Tax Commissioner, 1941 Sask CA – how to classify property for the purpose of conflicts, into moveable and immoveable property
· Mocambique, Hesperides Hotels –court has no jurisdiction over actions concerning title or trespass to foreign land.
· Godley v Coles – is a bit of a qualification on those two cases

· Ward v Coffin – deal with exceptions to this rule

· Duke v Andler – deals with R&E

	Hogg v. Provincial Tax Commissioner, 1941 Sask CA – Process: where is property located? 2) Foreign (not forum) characterization of property as moveable or immoveable. BC law characterizes mortgages as immoveables.

	Facts: Lady held mortgages on land in BC, but died domiciled in Sask. All B’s are in Sask. Sask wants to tax her estate and is permitted to do so if the property devolves by or under Sask law. This implicates CoL of law rules – what law governs entitlement to succession of these mortgages?
· CL has developed CoL rules for succession to immoveable and moveable property

· Moveables – depend on the domicile of the deceased at the date of death

· Immoveables – depend on the situs (location) of the property

· How do you go about classifying the property?

· The forum, Sask, does not classify the property. Forum doesn’t apply it’s own law 
· ( this is the big exception to the ‘forum characterization’ and ‘forum application of own law’ . Complete deferral to foreign characterization; abandonment of lex fori approach.
· Process to follow:
1) Where is the property located? BC

· CL rule: interest in land (incl. mortgages) are located where the land is located
2) Forum asks the jurisdiction in which the property is located to classify it

· Sask asks how does BC law classify mortgages
· Expert witnesses are called from BC and asked how does BC law classify/characterize mortgages

· The more correct expert says they are considered immoveables
· Thus mortgages in Sask devolve under the law of BC, and thus not subject to tax in Sask.

· The point to remember is the process


· There’s lots of personal property that doesn’t have a physical location, or a connection to a physical place. The court has to invent an arbitrary rule
· BC Courts always have jurisdiction if the property is located in BC. S. 10 of the CJPTA has subsections which reference that property in the province is a R&SC. 

· The more difficult question, addressed in Mocambique and Hesperides case, is when, if ever, will a BC court consider it has jurisdiction if the immoveable property is located outside BC?
· The two cases hold that the BC court will have no jurisdiction for some causes of action if the immoveable property is located outside BC.

	British South Africa Co v. Companhia de Mocambique, 1893 Eng HL – domestic court has no jurisdiction over actions concerning title or trespass to foreign land.

	Facts: There is a dispute in England (forum) over immoveables (mines) in South Africa. Ps allege that Ds had wrongfully taken property and ejected Ps. Cause of action: trespass to land, seeking injunction and damages

· The HL refuses to take jurisdiction
· Trespass to land necessarily involves questions of who has title to land. It assumes title in the plaintiff.
· How do we know? And even if we could tell, we might have inconsistent decisions b/w England and South Africa.

Basic rule: in actions concerning title to foreign land, or trespass to foreign land, the domestic court has no jurisdiction


	Hesperides Hotels Ltd. v Muftizade, 1979 Eng HL – HL refuses to reargue Mocambique. Court has no jurisdiction to hear an action re: title to immoveables (even framed differently)

	Facts:
· Ps covertly attempt to reargue Mocambique, but HL isn’t fooled 
· Ps (from Greece) owned a hotel (immoveable) in Cypress, in area that had fallen under Turkish rule. Ps discover that an English company is booking tours to their old hotel. Ps commence action in England, against Mr. Muftizada (representative of Turkish gov’t in England) and local defendants for conspiracy to trespass, with an account of profits and injunction.  (intentionally avoid arguing trespass to foreign immoveables).
· Ds of course argue Eng crt has no jurisdiction (especially per Mocambique).

HL:

· HL isn’t fooled, refuses to re-argue Mocambique. Ps didn’t bring enough support to overturn Mocambique, which has been adopted all over the CL world. It’s a matter of some delicacy and should be left to the legislature. 
· Revising the rule in Mocambique would lead to forum shopping.

· This still stands - Can bring an action for trespass to chattels in the hotel, but you can’t bring an action related to title of immoveables. Court won’t take jurisdiction.


Lucas Film v Ainsworth, 2011 UKSC [UKSC refused to extend Mocambique to IP claims/foreign breach of copyright]
Facts

· Ainsworth (English citizen, D) was found in US to have breached Lucas Film (P) copyright in Star Wars products; specifically Storm Troopers helmets and armour (clear that copyright was breached in US).
· P sued him in California and got judgment for $20m.
· D hadn’t been physically present, or submitted in any way

· P brought action for R&E in England, of California default judgment. (Perfect example of the non-merger rule in Georgia arbitration case (Shreter v Gasmac)). P also brought an original action in the alternative for breach of US copyright.
Issue: Should Eng crts R&E California judgment? Do Eng Crts have jurisdiction over breach of property in the US?

· English courts: all of the courts agree that California judgment is not enforceable under traditional CL rules
· The argument had been made that by advertising and selling over internet, Ainsworth had presence in US; this was considered by courts, but was rejected; this wasn’t presence for R&E
· So English courts are sticking to traditional rules of enforcement for non-EU judgments

· Eng Courts: Regarding original action for breach of US copyright, there’s no doubt that D had physical presence in England; he was in England, served in England. But does Eng crt have subject matter jurisdiction - over CoA for breach of property right in US?

· SC doesn’t want to extend Mocambique rule to other forms of property beyond real/immoveable property 
· The Mocambique situation was political and had pragmatic considerations. Principles of international law and comity were engaged
· Since then, court can, under EU law, take jurisdiction for actions related to title of property in other member states. This has worked, hasn’t caused problems

· Court decides not to extend Mocambique to all IP, or to foreign copyright in foreign territories
· providing that there is in personam jurisdiction over a D, an English court does have jurisdiction in this area.

· This is the English situation: they have put a limit on it; there are still the major exceptions (which we haven’t covered yet), which render this subject matter relatively small

	Godley v Coles, 1988 Ont Div Crt – Mocambique should be restricted to its facts (where title to land is in dispute); shouldn’t preclude other (ie. tort) actions that relate to foreign immoveable property (ie. where some damage has occurred – unclear what ‘some’ means.)

	Edinger: a bit of a qualification on the absolute rule (she’s not aware of another CND case that picks up on this case and uses it

Facts:

· Both parties are Ontario residents – no question that Ont crt has jurisdiction. Parties own condos in Florida. 
· Coles (D) condo is directly above the plaintiffs condo. D’s toilet leaks, does damage to P’s condo (both moveable and immoveable elements) 
· The action is commenced in Ont for damages (pecuniary judgment sought) to both the contents of the downstairs condo (moveable property), but also to the condo itself (immoveable property)

Issue: Should the Ont court take jurisdiction?

· Clearly Ont Crt can assume jurisdiction over an action to recover damages caused by negligence to moveables.

· But should minute or some damage to immoveables in a foreign jurisdiction raise the application of the Mocambique rule and preclude Ps from bringing claim? No
· Court concludes that the presence of some damage should not disentitle Ps from bringing their action in Ontario
· Title to foreign immoveables was not at issue here

· Mocambique should be restricted to its facts and does not preclude all actions that relate to foreign immoveables

· Case approves of tort actions relating to ‘some’ damage to foreign immoveable property. Unclear what ‘some’ means. 


Exceptions to Mocambique rule per Dicey

· Court has no jurisdiction to entertain proceedings for the determination of title to or right to possession of immoveable property situate outside England, except:

A) the claim is based on a contract or equity between the parties

B) the question has to be decided for purpose of the administration of an estate or trust and the property consists of moveable or immoveables in England as well as outside England.

· Ward v Coffin relates to exception under contract
· Equity – breach of confidence (concerns foreign property)

· If you frame your case as an equitable or contract in personam claim, local court is likely to find that they have jurisdiction

	Ward v. Coffin, 1972 NBSC App Div – highlights contract exception to Mocambique rule.

	· P (Ward) and D (Coffin) entered into K for sale of land located in QC. P brings action in NB (in K) seeking either damages or an award of specific performance. K was said to have been made in NB
· NB court exercises jurisdiction over the parties and subject matter, b/c it’s a K action and b/c its one of the exceptions to Mocambique
· D would try to use Mocambique and say no jurisdiction


	Duke v Andler, 1932 SCC – Cnd courts aren’t going to R&E foreign in rem actions dealing with local immoveable property (Mocambique)

	Facts:
· P (California residents) entered into K to sell land (immoveables) in BC to the Dukes (D). Purchase price was $55,000, and D agreed to pay $10,000 in cash upfront and deliver a promissory note for the balance secured by a mortgage. The deed went into escrow, was meant to give title to the purchasers when everything complete.

· Somehow, after P did what they were supposed to do (deposit title deed in escrow), D managed to get possession to the title deeds without paying $10,000 and without providing promissory note.

· Mr. Duke also registered title in his name in land registry office, and transferred title to his wife who mortgaged it for $30k. 
· P’s commence action in California suing D for breach of K. California court took jurisdiction on exception for K cause of action. California court finds Duke breached the K, and ordered Duke to reconvey title to the property to the Andlers (in personam equitable order).  Calif crt also alternatively ordered that if he doesn’t comply, the court ordered the court officer to execute the reconveyance
· What happens? Mr. Duke didn’t reconvey. The county officer comes up to BC to apply for reconveyance. The land title office won’t do it and then Canadian litigation commences.

Issue: Will BC court R&E aspect of California judgment that is really foreign direct enforcement of an in rem action?

BC Courts 
· The BC courts are very helpful to the California plaintiffs. They find the decree is valid - it’s an in personam contract action. The Calif court was not assuming jurisdiction to decide title to BC local immoveables. They took jurisdiction the same way we would’ve, to resolve the contract dispute
· However, BC court doesn’t like the method it uses to work it out ( remedy for contempt against Duke, and also that a judicial officer had been empowered to come up here and reconvey (it looked like foreign direct enforcement). Court was worried D could be imprisoned.
· But court found a way to enforce it under the Law and Equity act. They had no problem in the BC courts. 

SCC:

· There was a recognition that this was not a foreign action dealing directly with title to local immoveable property – it was just a K action. They saw that. But they were not moved 
· SCC Refused to recognize foreign in personam equitable order (This would now be recognized per Pro-Swing)
· This case is cited regularly as authority in Canadian cases for jurisdiction rule (Mocambique) and for the Canadian recognition rule which is a non-recognition rule: we in CL Canada are not going to recognize a foreign judgment dealing with local immoveable property


Edinger: I think ECJDA – defin’n of CND judgment in s. 1(c) includes things that declare rights, obligations or status, in relation to a person or thing.

· you could argue that it requires BC courts to recognize other Canadian judgments relating to BC land. It’s open to this interpretation. It could also include Canadian equitable orders

· What if we had another California judgment? Can’t use ECJDA.  Would we recognise an order for specific performance? Edinger: I would argue strongly that we’d have to consider it b/c of Pro Swing v Elta. Immoveable property is here, we know what D has been ordered to do, so D should transfer title and we should R&E that California judgment.

· We can chip away at Duke v Andler
F. CHOICE OF LAW
· Presume that court has exercised jurisdiction (had JS and hasn’t exercised discretion to stay the action). What law will the courts apply? Are you okay with that, or are you going to raise a conflicts CoL issue?
· You have to convince the court of the connecting factor, and what the relevant and applicable CoL rule is. 

· May be required to present expert affidavit evidence as to what the foreign law is

· Theory as to why we have CoL rules: Comity
· Two different methodologies for pursuing CoL  
1. Jurisdiction selecting approach/method – CL and Civil law systems

· We might have different CoL rules but use same methods

2. Governmental interest approach – used in the U.S.A. (edinger not a fan); constitutional

· Asks which gov’t state has the greatest interest to have the law applied

· SCC in Van Breda – confirmed that we do still have CoL rules (R&SC is not taking over CoL rules)
CoL Rules

· CoL rule depends on the characterization of the of issue (characterization), which leads to a connecting factor that points to a legal system. Examples:
· Formal validity of a marriage (that’s the issue, characterization) is governed by the law of the place where the marriage was celebrated (connecting factor)

· Then apply the law of that place
· Essential validity of a will related to a particular kind of property (issue) is governed by the law of the testator’s domicile at the date of death (connecting factor)

· Apply law of the place where testator was domiciled at death

· Can group law of any place into domestic law and conflicts law/rules. 

· Conflicts can be subdivided into i) choice of law rules, and ii) renvoi rules

· When applying the ‘law’ of the place selected by characterization/connecting factor, do we apply domestic or conflicts rules?
· Presumption towards applying the domestic law:
· Ordinarily, the forum (BC court) will say where does the CoL rule point us? Ie. law of the place of celebration points us to the domestic law (lex causae – law selected by the choice of law rule). In this case, domestic law would be formal validity of marriage law of that place.

· Applies in most but not all juridical categories of CoL rules

· Sometimes, the forum will look at the conflicts rules of the lex causae ( Renvoi!!!
· Neilson, Aus HC case proves that this concept is still alive

1. Renvoi and the Incidental Question
Two types of renvoi:
1) Partial renvoi – very simple, useful.

· Look at the CoL rules of the lex causae (foreign jurisdiction). 

· If the LC is CL, then it should have same CoL rules and lead to same place.
· However if the LC is a civil law jurisdiction – they often use different CoL rules and a different connecting factor. If LC uses different connecting factor, it’s going to point to the law of some other jurisdiction (transmission to a third system), and we’re going to apply that jurisdiction’s domestic law – or it’s going to point back to our jurisdiction (remission back to BC, where we apply BC domestic law).

· Typically, civil law systems use nationality (CL uses domicile, or a place (ie. Where the marriage was celebrated). 
· Case where partial renvoi occurred : Taxanowska v Taxanowski, 1957
APPROACH per Edinger: always apply domestic law first, and then if it doesn’t help, default to partial renvoi assuming it’s going to be helpful for your case.

2) Total renvoi/double renvoi/foreign court theory

· Tezcan v Tezcan, 1992 BCCA: Court defined partial and total renvoi, but didn’t tell us which to follow in BC
· Total renvoi – BC court will try to solve the issue in the way the foreign court would do in these circs on these facts.

· ( Complete deference

· Requires evidence of an expert to say what the foreign court would do. Foreign court would do one of 4 things
1) foreign court would apply substantive domestic law. 

2) foreign court would apply CoL rule and see where that leads (ie. To Poland), and apply their domestic law. Transmission or remission (consistent with partial renvoi) 

3) foreign court would apply CoL rule, see where that leads, and then apply CoL rule of that place.
4) Foreign court would do what originating court would do (follows foreign court theory) ( complete remission back to BC?
· Within Canada, can’t have renvoi b/c our rules are the same

· Example of total renvoi: Re Annesley
· Renvoi is a very live part of conflicts. It can spread to juridical categories where it’s never been used before (ie. torts (Neilson))
· Trying to figure out what a particular judge has actually done, b/w partial and total renvoi, is very difficult to ascertain bc the results often coincide – can get same result from partial as total renvoi. Hard to determine by looking at the result.

Possible steps in renvoi analysis:

· If I wanted to use partial renvoi, and apply whatever substantive law that CoL rule points to (transmission or remission), I would ask a foreign expert to expound on and explain the application of his legal system’s CoL rule. But I would be careful to limit questioning to that (might ask about substantive law as well).
· Go with partial renvoi if after doing your research you discover that your client would get the wrong result from going with foreign substantive domestic law (that forum CoL rule has pointed to). I would ask, well what’s their CoL rule? And if it’s a civil law system it might point me to a third legal system or might remit me to BC law.

· Partial renvoi provides an alternative CoL rule 

· This will be very relevant for formal validity of the marriage, formal validity of a will and essential validity of a will 

· Total renvoi – don’t want to go for this unless you know what will happen – what foreign expert will say about how foreign court would handle the issue.

· Unless it’s a foreign immoveable and then we will defer completely to their system
· Can’t use renvoi in contracts matters (judges have expounded on this)
· Renvoi can possible expand to new juridical categories (like torts as was seen in Nielson, but there’s no precedent for this in Canada. It’s been floated in cases involving moveable property

	Taxanowska v Taxanowski, 1957 Eng – Example where Eng Crt employed partial renvoi to try to uphold (validity) a marriage.

	Facts: H and W were married in Italy. They were both Polish, Roman Catholic and in Italy. H was serving in the military, and she was a civilian refugee. They got married at a catholic church in Italy, ceremony was performed by catholic priest.
Issue: are they validly married?

· Characterization of issue: formal validity of marriage ( connecting factor is place where the marriage ceremony occurred ( apply the law of Italy.

· First, we ordinarily look to Italian domestic law – and they examine whether the ceremony complied with the domestic law of Italy at the time it was performed (it didn’t, Catholic priest had screwed up). So if you applied Italian domestic law – they don’t have a valid marriage.
· Second: Court policy in those days was to try to uphold a marriage, so court employs partial renvoi and looks at the Italian CoL rule. It said validity of marriage is governed by the law of the nationality ( Poland. Eng court looked to law of Poland to see whether the couple had complied with Polish law (unfortunately they hadn’t complied with that either).

· Third, Eng considered whether it was a valid marriage at CL (ignore)


	Re Annesley, 1926 Eng Ch – early example of total renvoi/foreign court theory. Renvoi is alive and well in succession

	Facts
· Mrs. A had married an Eng army officer in 1860. He dies in 1884. Afterwards, she moves to France and lives there til her death in 1924. She seldom even visited Eng during that time. But she never did the paperwork to become a domicile of France.

· She makes a will in 1919, in English form. In it she attempts to dispose of her moveable and immoveable property both in France and Eng.
· The will was probated and contested in Eng (that’s how they got jurisdiction over validity of will).

· By French law at the time, she could leave only 1/3 of her estate away from her two surviving daughters. *Proprietary Capacity*

Issue: Question for Eng court was whether she had proprietary capacity to dispose of her moveable property as she had done under the will (not concerned with immoveable property because it goes according to situs so under French law).

· Characterization: essential validity of a will related to moveable property in succession context
· Connecting factor: domicile of testator at death of death

· Where was A domiciled at death? lex fori characterization, and in Eng we would say she was domiciled in France (we don’t care how French law would characterize it). Therefore French law should govern

· Then court moved directly to France’s conflicts rule without looking at their domestic law (Renvoi)
· French CoL rule says essential validity of will in succession is governed by the nationality of the testator (Mrs. A was English). So France would’ve applied English law

· And English court would decide that French law should apply. 
· Would French court have accepted the remission of the matter? Expert evidence said yes b/c French (civil) system only uses partial renvoi. 
Edinger: if you had to use it, I would use partial renvoi myself.


	Neilson v. OPC Ltd, 2005 HC Australia – New juridical category for renvoi: torts. Thus if a tort occurred in a foreign jurisdiction, have to look to see what that jurisdiction would do. 

	Facts:

· Mr. and Mrs. N are physically in China working for OPC. Mrs has bad accident in China. They return to Aus. She decides to sue OPC for damages from personal injuries (tort action against employer).
· She’s within LP, she has cause of action, parties are there. Problem is tort occurred in China (conflicts issue). And Australia had adopted Tolofsen v Jensen approach, so LP is the place where the tort occurred (China).
· Question becomes: what is the Chinese domestic law on liability in tort and what is the limitation period?

· Domestic law: The LP in China is one year and it’s expired. She should be unable to bring her action.

· CoL rules: However, they go on to look at the Chinese CoL rule (this is renvoi) ( Chinese rule says that in situations where both parties are nationals of the same country or domiciled there, the law of their own country may be applied. ( Gives Chinese a discretion to decide which law to apply.

· Somehow, P is able to persuade the HC Aus to apply Australian law instead of Chinese law.

Edinger: It’s unclear how the Aus HC did this. The justices all use a different method. What’s in the casebook is part of Justices Gummo and Hain who appear to opt for a renvoi rule for torts. They seem to support total renvoi; they engage in statutory interpretation of the Chinese rule, and under foreign court theory China would apply Australian law.
· This means that whenever there’s an accident in a foreign jurisdiction you look to see what the foreign court would do (lex fori delicti). 


Incidental Question

· Schwebel v Ungar contained an incidental question that SCC solved without realizing it. Case is known around the world.
· Incidental question: subsidiary question in a conflicts case, that meets certain conditions
1) the main question is one calling for the application of a foreign law (lex causae); CoL issue
(ie. capacity of marriage is characterized as essential validity of the marriage, which is determined by the law of the place of the domicile of the parties at time of marriage, ie. Israel)
2) there is a subsidiary question which is also a conflicts issue that has a CoL issue of its own
(ie. capacity to marry, depends on single status, which could depend on whether one party’s foreign divorce is recognized. CoL rule is whether domicile of the party (ie. Hungary) at time of divorce would’ve recognized divorce)
3) if the forum applies its own CoL rule to the subsidiary question, it gets an answer, and that answer is inconsistent with the answer the forum would get if it applied the CoL rule of the lex causae.
· The point is, that when you’ve got a true IQ, which has these 3 characteristics, you’ve got a choice – there is no rule saying which CoL rule to apply (lex causae vs forum CoL rule). Counsel can argue the issue, or frame it’s issue in a certain way.  Court has to decide.
	Scwebel v Ungar, 1965 SCC – Case contained an incidental question

	Facts:

· 1945 – the parties marry in Hungary. They were domiciled there. No issue. They leave Hungary (never to return) for Israel but they spend several years in Italy. 

· 1948 – they obtain a ‘get’ (Jewish) divorce in Italy. They then, separately, travel to Israel, where they stay for the next 10 yrs. 
· W later comes to Canada to visit relatives. While there she meets someone and they marry. Daughter born, shortly after marriage breaks down. H2 finds out about H1, and instead of applying for divorce (tough to get in 1958), he applies for a declaration that his marriage to W is void b/c she had no capacity to marry b/c she was still married to H1.

Main question: Did W have capacity to marry in 1957? This can be approached either through application of LC CoL rules, or through exploring the subsidiary question (recognition of her foreign divorce) which calls for its own LC CoL rule.

· Two possible approaches:

· 1) Applying LC CoL rule to main question: Characterization of main question: Essential validity of the marriage; connecting factor: is law of the domicile of the parties at the time of marriage
· At the time of marriage (1957), W was domiciled in Israel. Israel would’ve recognized her divorce and found she had capacity to marry.

· This is the approach the court followed, finding that she was validly divorced, without realizing there was a subsidiary question.
· 2) Apply forum CoL rule (look at the subsidiary question) – Capacity to marry depends on single status, which depends on recognition of her foreign divorce (Characterization). Connecting factor: Would her divorce have been recognized by her place of domicile? At the time she divorced, her domicile was Hungary, and Hungary would not have recognized her divorce, therefore Canada won’t recognize it either. Thus, she did not have capacity to marry in 1957.


2. Marriage
· What are the CoL rules:

· Original rule (until 1861) – that validity of marriage is governed by the law of the place where the marriage was celebrated. Still the rule in many American states

· Brook v Brook changed this, by distinguishing b/w formal and essential validity.
· Now, a marriage must be both formally and essentially valid. 
· We know that formal validity of a marriage is governed by the 
· lex loci celibrationus, or 
· the CoL rule that the lex loci celibrationus would apply (renvoi, Taxanowska), or 
· CL marriage 
· BUT essential validity of a marriage is governed by either

· The dual domicile of the parties

· Did each party have capacity to marry the other under the legal system of their domicile at the time of marriage

· Problematic b/c there’s two chances (in each domicile) to find marriage invalid

· The law of the intended matrimonial home (Narwal case)
· How do you determine where they intended to reside? Is it where they first lived? Is it where they ultimately settled?

· Often these two overlap. But where there’s a difference, it’s open to argument from counsel.

· Defects found in past cases going to formal validity of a marriage:

· Defects going to requirement for bans or notices

· Witnesses (have to have them, how many?)

· Registration – is it required by the legal system where the ceremony occurred

· Civil or religious system? Both?

· Proxy marriages

· Parental consent (in CL, civil disagree)

· Validity of online marriages
( Formal marriage: not too controversial, narrow category

· Defects found in past cases going to essential validity of a marriage:

· Age – is there an age below which the legal system will not permit a party to marry

· Consanguinity – are the parties impermissibly related by blood?

· Affinity – relationship by marriage

· Single status – was this party already married (ie. Would ante-nuptial domicile or law of intended matrimonial place permit marriage)

· Consent – can be vitiated in a number of ways (ie. Fraud, duress, mistake as (to identity, purpose of the ceremony, mental illness, mental reservations (sham marriages))

· impotence

· polygamy 

· same sex – not allowed in Australia

· Note that CoL for validity of marriage K’s, or for determining division of property are governed by the FLA
	Brook v Brook (1891) HL – Changed traditional CL rule re: validity of marriage. Distinguishes b/w formal validity (governed by law of the place of celebration) and essential validity.

	Facts
· H and W were married/celebrated in Denmark. H and W were not allowed to marry in England b/c W was sister of H’s first wife. There were 5 children total (2 from first marriage, 3 from second). H and W die, leaving everything to 5 named children. One child dies shortly after.

· Question is who gets dead kid’s share of father’s estate? AG argues that they do because 2nd marriage was ivoid.

Issue: Was H and W’s marriage valid?

· Marriage was perfectly valid in the place where it was celebrated (Denmark).

· Court distinguishes between formal and essential validity. Formal validity will still be determined based on the law of the place where the marriage was celebrated, BUT essential validity will be determined based on connecting factor related to dual domicile / intended home test (either way it was England).
· This case never made clear exactly what determines essential validity, still debated today.


	Canada v Narwal, [1990] FCA – Example where court applies ‘intended matrimonial home’ test (in spirit) to essential validity of the marriage (to find it valid despite affinity issues in Eng/India)

	Facts
· In 1983, W comes to Canada as fiancé of one brother. They marry and then divorce. She wants to remarry so father-in-law sets her up with other son, who lives in India. They marry in England, and conceive a child there. He returns to England to apply for admission to Canada.  

· Through applying for immigration, validity of marriage becomes an issue. 
Issue: Is W’s marriage to her ex-husband’s brother valid?

· Applying dual domicile means marriage likely isn’t valid (there was doubt as to whether India would hold the marriage valid b/c of affinity defect).

· Knowing there’s a child on the way, court applies intended matrimonial home test in spirit – the parties want to reside in Canada eventhough H isn’t here yet. 

· Court says it’s using the spirit of the IMH test – they wanted to be in Canada.

· That was good enough for the court

· So they applied Canadian law (no concern about affinity), marriage found valid.

Edinger: This case is not the CoL rule for Canada, but it’s a precedent you can use. Court wanted to find the marriage valid, so in this case they found a CoL rule to make it valid.


	Sangha v Mander, [1985] BCSC – Court canvases all the possible CoL rules re essential validity of marriage (regarding impotence)

	Facts: W (domiciled in BC) married H, who moved from India. He was impotent, unable to consummate the marriage, and left the marriage after 7 days. W sought to have marriage annulled.
Was the marriage essentially valid?

· BCSC canvases all the possible CoL rules for determining essential validity of a marriage 
· MJ Huddart talks about both jurisdiction and CoL

· Jurisdiction based on joint resident

· Annulment based on defect of impotence which goes to validity

· She says proper rule is probably dual domicile rule but she would consider the intended matrimonial home test, and possible alternatives.

· In the end she applies BC law mostly because there’s no evidence given as to the law of India (dual domicile rule), and so she applies the presumption: if there is no evidence of foreign legal system or evidence is not persuasive, then you fall back and apply the law of the forum.

· Court applies law of forum and decree of annulment is issued

· The point is the court had so many options


	Vervaeke v. Smith, 1982 HL – raises validity issue regarding consent to marry (sham marriages)

	Facts
· V was a Belgian prostitute. In 1954, she marries George Smith to avoid getting deported every time she got arrested. George is down and out, and for 50 pounds and a ticket away he agrees to a ceremony of marriage. 10 yrs later V retires, and she goes to Italy to live with Mr. Messina who had been running the criminal organization. He just got out of jail in Belgium. In 1970 she goes through a ceremony of marriage with Mr. Messina (although she never got divorced form first husband). He dies on their wedding night. He was very wealthy, owned property all over the place including in London.  He died intestate.

· Intestate succession to immoveable property in England is governed by English law. Under English intestacy – wife takes a huge portion of the estate. 
Is V validly married to Messina? 
· She applied to the English courts for a declaration that she is validly married to Messina, on the basis that her first marriage was a sham (she didn’t really consent and they never intended to live together)
· Trial court: discovers that George Smith had been married, but his wife later divorced him prior to his marriage to V. Eng courts recognize the divorce. So Smith was able to marry V, and therefore he was validly married to V.

· HL:  Question was to decide whether to recognize V’s marriage to Smith – do we recognize sham marriages? Do we recognize where there’s been no consent?

· HL: English public policy sentences to parties who go through a sham marriage to marriage. We consider that crossing your fingers behind your back does not vitiate the marriage. You knew what you were doing. You’re married.

· So she wasn’t validly married to Messina and wouldn’t get the property.

· One of the judge said that maybe there should be a new CoL rule for such situations. It’s a matter of “quintessential validity”.  Suggests that there should be separate CoL rule for each defect. Suggests a kind of ‘R&SC’ test should apply for reality of consent. 
· Consent is a very real issue. Comes up in some cases. Public policy can be argued


Polygamous marriages

· At CL, there’s a history of CoL rules and recognition of some polygamous marriages.  CL recognizes them to a certain extent.

· There are 4 issues that can arise in connection with validity of a PM

1) 
Characterization – Forum characterization; forum determines if a marriage is polygamous
2) 
CoL rules for determining capacity to enter into a PM. Capacity to marry – dual domicile rule. If both domiciles find parties have capacity to marry, then the union is a validly polygamous union. What CL has said, is that if B is domiciled in a monogamous legal system, B has no capacity to enter into a polygamous union with A (ante nuptial domicile rule). One exception: PM is an issue which ought to be determined by the law of the intended matrimonial home b/c it has the greatest interest in determining whether PM are permitted.

3) 
What are the consequences that flow from a fact that a marriage is found to be a valid PM? Hyde v Hyde case defines marriage as one man and one woman for life. Our systems are not able to handle giving relief in the context of PM. HL says that this part of Hyde is still good law: even if the marriage is a valid PM, they cannot obtain matrimonial relief if you are a party to a valid PM.

4) 
Can a valid PM be converted to a monogamous union? Yes. If those parties change their religion or change their domicile to a monogamous place, then the marriage has been converted and it is possible to get matrimonial relief. So once polygamous not necessarily always polygamous.

3. Torts

· In Canada, we threw out the old English double-barrel rule, and adopted a new rule thrown out by the Americans – lex loci delicti – law of the place where the tort occurred (in Tolofson v Jensen, 1994 SCC)

Approach to tort CoL

1) 
General rule – Lex Loci Delicti – apply the law of the place where the tort occurred (Tolofson v Jensen)
2) 
There may be int’l exceptions based on the fact pattern and the law of the LLD, but it’s a narrow opening. There has to be a potential injustice (Somers v. Fournier); Law of forum would then apply (Tolofson v Jensen)
3) 
It may be possible to formulate particular CoL rules for particular torts where it makes sense (ie. difficult to locate)

· Defamation – place of must substantial harm to the reputation (Banro)
· Product Liability – where harm occurred (Moran v Pile), but keep in mind prov’l consumer protection legislation
· Conspiracy?
4) Use Neilson and ask for renvoi, in a particular tort situation. Edinger: I don’t like it, but if I needed it I would argue it

Edinger: tort CoL rules is a fairly settled area of law now.

	Tolofson v Jensen, 1994 SCC – Tort CoL rule – law of the place where the tort occurred (lex loci delicti). International exceptions may warrant an exemption; in such case law of forum to apply.

	Facts

· MVA occurred in Sask. BC Car and Sask Car. BC resident had his 12 yr old son in the car who was injured. When he attained majority, he commenced action in BC against Sask driver. 

· Only question for court was what law should apply?

· In BC the son Plaintiff, had to prove ordinary residence. In BC, LP had not yet expired. So no problems with tort action brought by son in BC.

SCC

· Court decides to change CL CoL rule. Order and fairness are important (comes from Morguard), especially order – need to have a definite rule, prevent forum shopping
· New CoL rule when the cause of action lies in tort: law of the place where the tort occurred.

· What are the advantages of such a rule: certainty, predictability, ease of application, meets the expectations of the parties (Edinger is not sure this last one is the case).

· Applying this rule in this case, meant young plaintiff was completely out of luck b/c the Sask substantive law at that time (has since changed) required that gratuitous passengers establish gross negligence on the part of the drivers in order to succeed. And he couldn’t establish that. 

· And there was the additional substance procedure characterization issue. And the SCC held that LP periods should be applied as substantive (Lex Causae/Sask), and Sask LP had expired years ago

· Laforest acknowledges not all torts are as easy to locate – ie defamation, product liability, conspiracy. 

· He says it might be permissible to create exemptions for international exceptions, but doesn’t go into this. But he does indicate what law should be applied as the exception to the CoL rule. He suggests that if the circs warrant making an exception to the lex loci delicti, then the law that the Canadian court should apply is the law of the forum.


	Somers v. Fournier, 2000 Ont CA – Int’l exception requires int’l facts and that an injustice would occur if exemption (from lex loci delicti) was not applied. Characterization of costs, etc.

	Facts: MVA occurred in NY state b/w Ontario resident (P, Somers) and NY resident (D, Fournier). P brought action in Ont against D. She wanted law of Ont to apply; tried to convince court that tort fell w/in int’l exception in TvJ.
Issue: What law should apply to the tort? Does it fall w/in T v J int’l exception – law of forum applicable?

· CA suggests that the only circs in which it would be willing to apply the law of the forum instead of the law of the place where tort occurred would be a situation where an injustice would occur. So the bar is set very high. It’s not just did the facts all occur there. But would it be unjust to apply NY law to the plaintiff. No. 

· injustice – unclear how to interpret. Edinger: maybe if there was virtually no recovery for damages

· In terms of characterization, CA also says costs (procedural), prejudgment interest/court ordered interest (substantive), availability of heads of damages (substantive), quantification of damages (procedural)


	Editions Ecosociete v Banro, 2012 SCC – court says T v J left room for creation of exceptions (to lex loci delicti) for particular torts (ie. defamation). Suggests ‘place of most substantial harm to the reputation’ as CoL rule for defamation.

	Facts: D (publisher, QC corp) published something that dealt with mining activities of some Canadian corporations. P, Ont mining company, alleges defamation. P brings action in Ontario.
Issue: Choice of Law wrt defamation

SCC:

· Where do you locate the defamation for CoL purposes? Court wants to apply substantive law of a single legal system to the action for defamation. 

· T v J left room for the creation of exceptions to the lex loci delicti rule; exceptions for particular torts (ie. Defamation).

· Court suggests, but doesn’t decide, an appropriate CoL rule for actions in defamation – place of most substantial harm to the reputation


4. Contracts
· It’s an area where there is legislation and international conventions ( ALWAYS check for legislation

· It’s commercial, we want certainty.

· Common Law rules

· Governing policy in this area, which directs actual CoL rules, is party autonomy. Parties should be able to do what they want, but it’s not absolute.

· Original CoL rule – was lex loci contractus – law of the place where the contract was made (a bit dated)

· This was changed by Vita Foods v Unus Shipping, the leading case in the CL world; Contracts are governed by the proper law of the K
· Cases are about what is the proper law

· The proper law of the contract is always the internal substantive law. (there is NO renvoi in contracts; can’t ask courts to look at the CoL rule of the proper law)

· Proper law governs virtually all areas of the contract, except:

1. Formation
2. Formalities
3. Capacity
· Vita Foods tells us how to find the proper law of the K, whether express CoL clause determines proper law of the K, how to deal with other laws incorporated by reference, and how to determine illegality issue.

· Express CoL is the preferred way of selecting the proper law of the K 

· Other three cases tell us how to determine proper law where there’s no express CoL clause (Richardson Int’l, Colmenares, Amin Rasheed Shipping).
· In theory, proper law of K is determined either based on

· Express Intention: CoL clause. It has to be 1) bona fide, 2) legal and 3) provided there’s no public policy reason to avoid the choice.  (Vita Foods)

· Implied (subjective) intentions:  
· look at entirety of contractual relations to decide parties’ subjective intention (Richardson)

· Presence of arb clause preferring a jurisdiction highly persuasive, though not determinative (Richardson)
· Objectively ascertained
· Considering K as a whole, in light of all circs surrounding it, applying the law with which it appears to have the closest and most substantial connection (Colmenares)

· The place where the K was made is not determinative (Colemaneres)
· Head office of an insurance company + totality of circumstances – Colemaneres

· Court was persuaded by fact that one jurisdiction didn’t have relevant subject matter law in Amin Rasheed
· Note: it is very difficult to determine difference b/w objectively ascertaining the proper law and finding a subjective implied intent
General rules for contracts and choice of law

1) A K must always have a proper law
2) Proper law of K cannot change (except where you make a new K and choose a new proper law)
3) For the vast majority of cases a given K is governed by a single proper law (single legal system)

· however, there are some exceptional cases where you might have one part of K governed by one proper law, another part governed by another proper law

a. The Proper Law
	Vita Foods v Unus Shipping, [1939] PC on appeal from Canada – How to determine proper law of the k, how to deal with express CoL clauses; how to deal with other laws incorporated by reference; how to deal with illegality argument (what laws are relevant?)

	Facts
· There was a K to ship goods from Nfld to NY. Goods were herring. Sailed from NfLd, there was a storm, ship runs a ground in N.S., which is where the ship was registered. Herring were reconditioned and sailed on to NY. 

· P (Vita Foods) brings claim for damages against D (Unus Shipping) in N.S. (no jurisdiction issue). 
· The K exempted D from negligence, so P had to argue that it was void/illegal b/c they were in breach of Nfld statute (D hadn’t modernized K to reflect recent change in Nfld statute).

· Nfld is the place of contracting, but the K also contained a clause selecting law of England as the law to govern the K.
· Case wasn’t argued as a conflicts case

Issue: What law governs the K?
· K is governed by the Proper Law of the k. 
· Parties never know what the proper law is. Connecting factor is judicially determined. Parties can include CoL clause to help decide the matter. 

· The CoL clause in this case is for the application of English substantive law to any breaches of K.

· How do you determine proper law of the K?

· The proper law of the K is the law which the parties intended to apply. That intention is objectively ascertained, and, if not expressed, will be presumed from the terms of the K and the relevant surrounding circumstances “
· What if parties include a CoL clause?
· It will apply if it is 1) bona fide, 2) legal and 3) provided there’s no public policy reason to avoid the choice. 
· Consistent with party autonomy. Party autonomy extends to choosing a law to govern contractual relations which has no necessary connection to the K.
· You can choose a third legal system and it doesn’t have to have any connection with the parties or the K.
· The parties had incorporated an American statute and a Canadian statute; how does this incorporation by reference affect the choice of law?

· It doesn’t. You can incorporate any statute you like by referring to them by name.
· If you had spelled out all the provisions in the K: they are now the terms of you K; so it will be interpreted and applied according to the proper law governing the K

· Doesn’t negate the CoL clause
· Was contract void/illegal?
· 1) What do English CoL rules say about illegality? English CoL rules do not consider that illegality by the law of the placing of contracting is relevant.

· 2) If the Nfld statute were applicable and relevant then K might’ve been void.


	Richardson International v Chikhacheva, 2002 FCA – Case provides factors which are relevant to determining proper law based on subjective intention of parties (No CoL clause)

	Facts:

· P (Richardson: Washington State corporation) enters into a K with a Russian company; P asserts that it supplied necessaries for a trawler and 2 other vessels owned by Russian company

· P sues the trawler (C). Ship arrested in Nanaimo, P bring an action against the vessel claiming a maritime lien

· The right to claim the lien depends on the K, interpretation of series of Ks b/w P and Russian company. No express CoL clause
Issue: What is the proper law of the K and what does it say about claiming a lien?
· Can look at entirety of contractual relations to decide parties’ subjective intention

· Court decides that an arbitration clause in the K selecting US law shows parties’ implied intention to have US law apply ( This is not an uncommon reading and use of an arbitration clause

· Factors to consider when determining parties’ actual subjective intentions

· Language of the K

· Residence and head office of the parties

· Location of the subject matter

· Legal terminology and form of the K (ie. Canadian or American in nature?)

· Overall: from this case we know that each judge will give different weight to different factors

· Contractual relations here governed by US law


	Imperial Life Assurance v Colmenares (1967) SCC – In determining proper law, where K was made is not determinative. Proper law of the K is determined by considering K as a whole, in light of all circs surrounding it, applying the law with which it appears to have the closest and most substantial connection

	Facts:

· Life insurance policy issued on Mr. Colmenares, through branch office of Imperial Life in Havana. No express CoL clause. C resident of Cuba, many connections to Cuba. K is written in Spanish. Payment under the K is to be in US dollars. Premiums are to be paid in Cuba in Cuban currency

· ( many possible connections

· Mr. Colmenares is going to leave Cuba, wants to be paid the cash surrendered value of life insurance policy

· Whether he can succeed depends on whether K is governed by law of Ontario (yes) or law of Cuba (no)

· Problem with Cuban law: at that time couldn’t make this payment w/o permission; foreign exchange controls

· SCC treats this case purely as determination of proper law (Cuba or Ontario)
Issue: What is the proper law of the K?
SCC:

· Court first asks where K was made? (not determinative, but it is important to consider). ( Ontario b/c:

· applications sent to head office in Ontario

· Policies were prepared in Ontario office

· Used the Ontario form

· The insurance K could only be varied by head office

· Any requests for payment had to be made to the head office

· But the court goes on to say that where K made not determinative; still have to decide what is the proper law by considering K as a whole, in light of all circumstances surrounding it, applying the law with which it appears to have the closest and most substantial connection
· SCC purports to be following PC cases: the system of law with reference to where K made or that with which the transaction has a closest and most real connection


	Amin Rasheed Shipping Corp v. Kuwait Insurance, 1984 Eng HL – Distinguishes b/w subjectively implied and objectively ascertained proper law

	Facts: P is Liberian shipping company whose head office is in Dubai. D is Kuwait Ins Co. P claims against insurance for loss of ship confiscated by Saudi authorities. P brings action in England.
Issue: Was the proper law of the K English law, so as to ground Eng court’s jurisdiction?

· Key factors the court looked at:
· K written in English

· Uses Lloyd’s SG form, consistent with 1906 Eng Act.

· Currency is pounds sterling.

· K made in Kuwait

· Proper law is either England or Kuwait. However Kuwait didn’t have law on maritime insurance. K can’t exist in a legal vacuum - need to have a proper law that’s applicable.

· TJ and CA differed as to proper law of the K.

· HL:  Unanimously decides proper law is English Law. Kuwait is the most appropriate forum (using discretion). Finds that intention of parties (subjective) was English law

· Problem was it was not argued 


b. Exceptions to application of proper law: Formation, Formalities and Illegality (rules of mandatory application)
· while the proper law of the K governs most of the issues that arise it doesn’t constitute the exclusive CoL rules

· Capacity

· rules going to formation – is there a contract at all?
· rules of formalities 

· Illegality 

Capacity to contract
· Can come up wrt minors, or wrt someone signing on behalf of a corporation

· There is a feeling that a party should not be able to confer capacity on him or herself, there should be some objective CoL rule.
· Corporate capacity always governed by law of the corp’s domicile
· Natural person’s capacity governed by the objectively ascertained proper law
Formation:

Two options for CoL
1)     Law of the forum (Mackender) – to decide whether there was a basic agreement
2)     Putative proper law of the K - the law that would be the proper law of the K if there were a K in existence (Albecco ShoeMachine case, Parouth case)

· In Albecco Shoemachine case, Eng company (creator of shoemachine) and Swiss company (seller/agent) exchanged various letters but never came to a formal K. Swiss Co sells four machines and then wants to be paid. Postal rule for formation of K would apply, but whose law do you apply? 

· Swiss company says we posted a letter, Eng company says they never received it.
· By English law, it’s the posting of a letter that completes a K. By Swiss law, the letter has to be received. There was no evidence that letter had been posted. 
· BUT in dicta, court says but if it had been established that the letter had been posted, there still would’ve been no K, b/c the proper law for this K of agency would’ve been Swiss law. 
· This is the case that Lord Diplock rejects.
· Parouth, 1982 is a recent case where courts used the other alternative, the putative proper law of the K.
· There’s an issue wrt a ship. P wants to litigate in England. Court has to decide if there’s a K for the purposes of service ex juris.

· K in this case, consisted of a bundle of telexs, but in one of the telexs, one of the parties suggested/stated “there should be arbitration in London in the event of a dispute”, judge decided from a jurisdiction point, for the purposes of jurisdiction, the putative proper law of the K is the law of England. So he issued leave to serve ex juris.
· Edinger: no idea what happened after that. So in a situation where the parties are communicating back in forth, and you don’t have a nice document, I think the putative proper law is a real contender. You don’t have agreement by definition on all the terms of the K, that you would normally look at to decide proper law of the K.

	Mackender v. Feldia AG, 1967 Eng QB CA – Formation – is there a K? – forum law applies. Issue of illegality.

	Facts:

· There was an insurance policy issued by Lloyd’s, to diamond merchants. It had a CoL clause which said law of Belgium governs, and it had exclusive jurisdiction clause which selected courts of Belgium. It was an actual document in existence which had been signed and it existed for some time. 
· When a loss occurred in Italy (diamonds were stolen), company claimed for loss under policy. Lloyd’s conducted investigation and discovered that diamond merchants were in the practice of smuggling diamonds into Italy and evading customs. Lloyd’s says they don’t have to pay the claim b/c of illegality, contrary to forum public policy, and non disclosure (they didn’t disclose to Lloyd’s they were doing this).

· Lloyd’s wants to avail itself of Eng CL defences, so commences action in England. 

Question: should Eng courts should retain jurisdiction?

· CA says “no, we’re not going to hear this case. You’ve got the K, it has CoL and jurisdiction clauses which say Belgium, so go there”. But Lloyd’s was arguing there is no K (Pompey case), there’s illegality, it’s void.

· Eng says “law of the forum says those things are voidable. There’s a K so go to Belgium”. 
· Lord Diplock comprehends conflict issues and deals with the ‘’putative proper law’ argument. Lloyd’s said putative proper law would be England. Diplock says no, it’s up to the forum and we apply forum law. 

· Apply the law of the forum to decide whether there is basic agreement to form a K. But this case is special b/c it was quite clear there was a K in existence, and these were defences which were raised later when events occurred and a claim resulted.

· Reason why it falls under ‘formation’ is because Lloyd’s tried to argue “no contract – void”, but court said ‘no K was voidable – it existed, go to Belgium”


Formalities:
· Not a very crucial issue anymore

· Some jurisdictions developed protective rules – ie. formalities of Ks.  Alberta is one such jurisdiction (Greenshields v Johnson). 
· What CoL rule determines the legal system that governs formalities of a K?

· There can be a rule of alternative reference, so either this law or that law applies - whichever law the K satisfies. 
· Usually law of the place where K was made, or proper law of the K
· Greenshields: TJ applies law of alternative reference. Doesn’t comply with one but it does comply with the other

· When case goes to appeal, they treat the issue as one of substance and procedure. There’s a fine line b/w rules of procedure and rules governing formalities of a K.
	Greenshields Inc. v Johnson (1981) AB QB – K did not meet formality of forum law (where K was entered into). AB is jurisdiction w/ alternative reference rule; K is valid per proper law of K (Ontario). QB characterized formality as law of substance, and applied proper law of K (ont) finding K valid.

	Facts:

· Guarantees Acknowledgement Act, in AB, makes it necessary for the parties to sign the K before a notary. There’s a guarantee K signed in AB. There’s a failure to comply with the Act, which is part of the law of the place where the K is made. However, this K contains a CoL clause, which selects the law of Ontario (express choice).
· P commences an action on the K, but D argues that it’s void and they don’t have to pay

Issue: Is the guarantee contract valid?

· TJ: this is a question of the formal validity of the K (characterization). The CL CoL rule which is in force in AB, is that the law is one of alternative reference.  If there was failure to comply under law of the place K was made, check to see if it is valid under the proper law of the K (Ont), and Ontario has no equivalent requirement. So this is a formally valid K under the proper law of the K. 

· On appeal: this is a question of whether the statute is a law of substance or procedure. Forum procedure always applies, then we would apply it, but they characterize statute as a substantive law, so it doesn’t apply. Proper law of the K is Ontario and it’s formally valid K.

· Statute is obviously designed to protect Albertans from foolishly signing a guarantee


Illegality: Rules of Mandatory Application

· Already touched on this in Vita Foods (Cnd), Lloyd’s (Cnd), and Mackender (Eng)
· Illegality is frequently raised b/c there’s a proliferation of legislation dealing with K’s, and a given K may have contacts/ connections w/ so many legal systems.

· Vita Foods lists for us, the relevant contacts for a K (relevant in terms of a defence in illegality).

· The relevant contacts: proper law of k, the law of the place where the K is to be performed, the law of the forum, and occasionally if it coincides with one of the other three, the lex loci contractus
· The new terminology, which the CL is starting to adopt in this area, is laws of mandatory application. These are statutes, usually intended to protect consumers in the jurisdiction, against certain kinds of K’s. There’s an overlap b/w public policy defences, and laws of mandatory application. 
· Edinger: I’m not convinced that laws of mandatory application always satisfy the very narrow/high bar which you need for successful invocation of forum public policy, but they do overlap.
· Securities Act – constitutes a law of mandatory application (from Lloyd’s case in Ontario).

· We’ve got three cases:

· Avenue properties case – deals with illegality according to the law of the forum
· Pearson v Boliden – not a conflicts case, it rejects the conflicts CoL approach. It deals with statutory interpretation, and tells us that we don’t blindly apply a law of mandatory application; you interpret it to determine whether it’s intended to apply. Example of forum law
· Gillespie management – illegality in the law of the place of performance.
· No case on illegality of proper law. Edinger: don’t have to, it’s so obvious. If it’s proper law, you get all of the law, entire legal system. But the other connections do require illustration and precedent.

Laws of mandatory application/illegality
1. Forum ALWAYS has to apply its own procedural law
2. Illegality by the law of the place contract was made is likely not relevant - Vita Foods
3. Application of forum law may be mandatory where there’s an express statutory directive ( statute may render K illegal (Avenue Properties)
4. Application of forum law may be mandatory where there’s an implied statutory directive 
5. When K may be illegal b/c of material misrepresentation – if a statute applies, may have to engage in statutory interpretation to see who and what the statute applies to (for const’l reasons, prov’l statutes may apply to contracts from each province.) - Pearson
6. Illegal according to the place of performance – lex loci salutionus. May provide a suitable defence – Gillespie 
	Avenue Properties, 1986 BCCA –in deciding most appropriate forum, court considers strong juridical advantage P gets in BC b/c of law of mandatory application (governing real estate K’s), which would render K illegal/unenforceable.

	Facts
· P (Avenue Properties) is a BC Company. P entered into K to purchase immoveable property in Ontario from D (a developer based in AB, carrying on business in Ont). K had a CoL and non-exclusive JSD clause selecting Ontario

· P informs D that it’s not going to complete the purchase bc D hasn’t delivered a prospectus, required by BC Real Estate Act. Makes K unenforceable by forum law.

· D commences action in Ontario. P later commences action in BC for a declaration that the K is unenforceable, and for return of deposit money.

Issue: Should the BC courts take/retain jurisdiction over this matter? (forum conveniens) Is BC most appropriate forum?
· a court can apply the law of its own jurisdiction in these circumstances: 

1) the forum can apply its own law if the law is characterized as a procedural rule. 

2) the court will apply the law of the forum if the law amounts to a unilateral CoL rule (ie.  if it’s a law of mandatory application). If the statute is drafted in such a way that it directs the local courts to apply its provisions in all actions related to certain contracts, etc.

3) choose to apply the forum law… if it breaches forum public policy 
· McLachlin then works these options back into Forum conveniens analysis. Court looks at juridical advantage and disadvantage based on law that is applied. Court finds BC law (of mandatory application) gives P juridical advantage that he wouldn’t get in Ontario. BC will apply it b/c it’s a law of mandatory application. 
Result: Court refuses to stay the action and allows BC action to continue.


	Pearson v Boliden, 2002 BCCA – Any misrepresentation in a securities prospectus is governed by the law of the province regulating it, which has const’l jurisdiction. Court decides appropriate CoL rule by engaging with statutory interpretation.

	Facts
· Investors commence class action proceedings against mining company, seeking damages for misrepresentation, based on a statutory Cause of action in BC Securities Act (classic law of mandatory application, designed to protect consumers, among other aims). 
· They argued that everybody in the class, which was not limited to investors in BC, could rely on the BC Securities Act.

Issue: what law applies to misrepresentation in a K related to purchase of securities (in class action context)?
· Chambers judge – characterized it as a tort action, and was prepared to apply tort CoL rule, which by 2002 is lex loci delicta. Law place where tort occurred, in each of the diff. classes, would be applied.

· BCCA (MJ Newbury):

· BCCA decides not to take the conflicts CoL approach – too uncertain in this context. There are also constitutional issues with applying the law of one province to acts/plaintiffs in another province.
· BCCA engages in the process of statutory interpretation. Securities Acts generally are consumer protection legislation, and thus are designed / intended / limited to protecting consumers within the province. Therefore, we have to apply the Securities Act of each of the subclass’ provinces to determine whether they’ve got the statutory cause of action. 
· Any misrepresentation in the prospectus is governed by the law of the province regulating the prospectus, which has const’l jurisdiction.

Edinger: how does this case fit in with this conflicts approach to illegality: It engages with statutory interpretation. It’s not a conflicts case. But Vita foods says: first we decide whether the law that’s invoked is even applicable, for that we decide on the connection of the K and the law that’s invoked. If we decide it’s applicable, then we engage in statutory interpretation – what’s the effect on the contract.



lex loci salutionus 
· Even in English law, this doctrine is a bit uncertain. It was understood as applying to the actual performance
· But now it’s been set as a ground for illegality, as in Mackender v Feldia, that the forum (eng court) will not require you to do something that offends and breaks the law in a friendly foreign country.

	Gillespie Management Corp v. Terrace Properties, 1989 BCCA – Illegality by the lex loci salutionus (law of the place of performance) is relevant, and may be a good defence. Where we have a similar law, we better enforce their law (holding K unenforceable, so don’t enforce it).

	Facts
· Terrace (Washington partnership, P) and Gillespie Mgmt (BC company, D) enter into agreement whereby P will manage properties for D in Washington.

· P commences action in BC for damages for breach of K. D uses illegality as a defence “P wasn’t licensed to manage properties in Washington”.

· What was the proper law of the K? found to be the law of BC.
· The question is then, what effect should be given in BC court in a situation in which the K is governed by BC law, to a failure to comply on the part of the plaintiff with Washington state law?
· Should BCCA ignore the lack of Washington state license, or should it give effect to Wash. State law? Washington law would prohibit bringing of a suit.
BCCA:

· She analyses the issue clearly on grounds of forum public policy. We should always defer to law of the place where K is performed.
· But where we have a similar law, we better enforce their law so they enforce our law.
· illegality by the law of place of performance is relevant and it may be a good defence, depending on the nature of the illegality. 

· In this case it means BC won’t enforce the illegal k.
· You’ve got to consider laws in the place of performance, have to interpret and apply them, if they are invoked.




5. Unjust Enrichment

· Christopher v Zimmerman: Adopts the CoL rule in Dicey (Rule 230)

· (1) the obligation to restore the benefit of an enrichment obtained at another person’s expense is governed by the proper law of the obligation
· (2) rules for determining proper law: three choices

A) if the obligation arises in connection with a K, the proper law of the obligation is the law applicable to the K
B) If it arises in connection with a transaction concerning an immoveable, proper law is the lex situs (law of place where it’s located)

C) if it arises in any other circs, its proper law is the law of the country where the enrichment occurs
· It’s not clear how A, B and C relate to each other. This is what the court had to figure out in Minera Aquiline.
· Choice was clear in C v Z because 2 of the choices (K, land) didn’t apply
· Edinger: I don’ think CoL rule for UE claims is firmly settled. There’s a HC of Aus judgment which comes to pretty much the same result as Minera Aquiline. You can certainly rely on the rule in Dicey b/c BCSC says you can. You can argue principled approach (Minera) as an alternative. Problem is, it’s just not clear, even in Dicey, how those alternative CoL rules relate to eachother especially where you have both immoveable property and a K. This category will probably continue to develop.
· Always keep in mind what CoL Forum A and Forum B would apply if you litigate in that forum.

	Christopher v. Zimmerman (2000) BCCA – Adopts Dicey rule regarding Unj Enrichment

	Facts:
· P (Ms. C) brings action in BC for UE against D (Mr. Z) – seeking imposition of constructive trust (they weren’t married)

What is the relevant CoL rule for claims characterized in equity/UE?

· BCCA adopts CoL rules set out in Dicey  (above).

· She says it doesn’t involve land or contract so only choice is C – law of the country where the enrichment occurs. Judge cannot apply that rule as b/w the parties b/c she doesn’t have enough facts, so she sends it back to trial.

· The point is that the Court of Appeal unanimously agrees that if the claim is an UE or restitution, you find the CoL rule in Dicey. The implication is you then select the relevant CoL rule.


	Minera Aquiline Argentina SA v. IMA Exploration Inc, 2006 BCSC (aff’d 2007 BCCA) – Can use principled approach to decide which rule in Dicey applies in a given case – law of the place w/ the closets and most real connection

	Facts:

· Facts are somewhat complex, but essentially parties had entered into a K for sale of mineral claims, but then D stakes out an enjoining claim. P argues that D committed breach of K (confidence), by using confidential info obtained in negotiating to his own benefit.

· At trial, it was basically a question of fact, which were hotly contested. Parties also argued whether domestic law or conflicts CoL rule should apply.
TJ:

· Decided based on BC Law. There’s been a breach of K, so don’t need to decide CoL issue. Since issue had been argued though, she provides comments.

· One party had argued that one subsection of the K should apply and determine CoL issue (obligation arising wrt contract should be decided in Colorado ( proper law of K), but since that party provided no evidence as to the law of Colorado, law of BC was applied (apparently there was no diff. b/w the two). 
· The other party had argued that the claim arises in connection with a transaction involving an immoveable in Argentina, so Arg law should apply.

· So basically, one party wanted Rule A to apply and the other wanted Rule B to apply – Dicey doesn’t help us decide

· CoL issue is resolved on a principled approach (rather than a categorical approach).

· The principle that should govern claims of UE is that it should be governed by the law of the place with the closest and most real connection to the obligation in question.
· How do you determine this? 
· examine all the factors that could be relevant to the strength of the connection b/w the obligation and the competing legal systems.  
· Such factors should be given weight according to a reasonable view of the evidence and their relative importance to the issues at stake.  
· Thus, each of the factors listed by Dicey and Morris would be considered and weighed along with the following non-exhaustive list of factors to determine which set of laws has the closest and most substantial connection to the obligation.
· Where the transaction underlying the obligation occurred or was intended to occur;

· Where the transaction underlying the obligation was or was intended to be carried out;

· where the parties are resident;

· where the parties carry on business;

· what the expectations of the parties were with respect to governing law at the time the obligation arose; and

· whether the application of a particular law would cause an injustice to either of the parties.
· She applies this test and decided it would result in application of BC law (domestic law) which she’s already decided to apply anyways.


Exhibit 1: CJPTA
	s. 3 (Factors for establishing TC); 6 (residual discretion); 10 (Factors for establishing R&SC); 11 (discretion as to the exercise of TC)

	Part 2 — Territorial Competence of Courts of British Columbia

Proceedings against a person

3  A court has territorial competence in a proceeding that is brought against a person only if
(a) that person is the plaintiff in another proceeding in the court to which the proceeding in question is a counterclaim,

(b) during the course of the proceeding that person submits to the court's jurisdiction,
(c) there is an agreement between the plaintiff and that person to the effect that the court has jurisdiction in the proceeding,

(d) that person is ordinarily resident in B.C. at the time of the commencement of the proceeding, or (more than ‘transient presence’ in Maharanee of Baroda case)
(e) there is a R&SC between B.C. and the facts on which the proceeding against that person is based. (this is expanded on in s. 10)
Residual discretion

6  A court that under section 3 lacks territorial competence in a proceeding may hear the proceeding despite that section if it considers that

(a) there is no court outside B.C. in which the plaintiff can commence the proceeding, or

(b) the commencement of the proceeding in a court outside B.C. cannot reasonably be required.

( Edinger says this is a peculiar section b/c it seems to go against s. 3 and fails to meet Morguard’s constitutional standard

-“forum of necessity” rule

Real and substantial connection

10  Without limiting the right of the plaintiff to prove other circs that constitute a R&SC between B.C. and the facts on which a proceeding is based, a R&SC bw B.C. and those facts is presumed to exist if the proceeding

(a) [relates to (im)/movable property in B.C.],

(b) concerns the administration of an estate … in relation to

(i) immovable property in B.C. of the deceased person, or
(ii) movable property anywhere of the deceased person if at the time of death he/she was ordinarily resident in B.C.,

(c) is brought to interpret, rectify, set aside or enforce any deed, will, contract or other instrument in relation to

(i)  (im)/movable property in B.C., or
(ii)  movable property anywhere of a deceased person who at the time of death was ordinarily resident in B.C.,

(d) is brought against a trustee in relation to the carrying out of a trust in any of the following circs:

(i)  the trust assets include im/movable property in B.C. and the relief claimed is only as to that property;

(ii)  that trustee is ordinarily resident in B.C.;

(iii)  the administration of the trust is principally carried on in B.C.;

(iv)  by the express terms of a trust document, the trust is governed by the law of B.C.,

(e) concerns contractual obligations, and

(i)  the contractual obligations, to a substantial extent, were to be performed in B.C.,

(ii)  by its express terms, the contract is governed by the law of B.C., or
(iii)  the contract

(A)  is for the purchase of property, services or both, for use other than in the course of the purchaser's trade or profession, and
(B)  resulted from a solicitation of business in B.C. by or on behalf of the seller,

(f) concerns restitutionary obligations that, to a substantial extent, arose in B.C.,

(g) concerns a tort committed in B.C., (use Moran v Pyle to locate the tort in BC, “where damage occurred” (Stanway v. Wyeth Pharmaceuticals Inc, 2009 BCCA). Spar Aerospace, SCC – damage satisfies JS in the province, and should satisfy R&SC as well)
(h) concerns a business carried on in B.C.,

(i) is a claim for an injunction ordering a party to do or refrain from doing anything

(i)  in B.C., or

(ii)  in relation to property in B.C. that is immovable or movable property,

(j) is for a determination of the personal status or capacity of a person who is ordinarily resident in B.C.,

(k) is for enforcement of a judgment of a court or arbitral award made in or outside B.C., or

(l) is for the recovery of taxes or other indebtedness and is brought by the gov’t/local authority in B.C..

Discretion as to the exercise of territorial competence (incorporates FNC/discretion)
11  (1) After considering the interests of the parties to a proceeding and the ends of justice, a court may decline to exercise its territorial competence in the proceeding on the ground that a court of another state is a more appropriate forum in which to hear the proceeding.

(2) A court, in deciding the question of whether it or a court outside B.C. is the more appropriate forum in which to hear a proceeding, must consider the circumstances relevant to the proceeding, including

(a) the comparative convenience and expense for the parties to the proceeding and for their witnesses, in litigating in the court or in any alternative forum,

(b) the law to be applied to issues in the proceeding,

(c) the desirability of avoiding multiplicity of legal proceedings,

(d) the desirability of avoiding conflicting decisions in different courts,

(e) the enforcement of an eventual judgment, and

(f) the fair and efficient working of the Canadian legal system as a whole.


Exhibit 2: BC Supreme Court Civil Rules

	Rules 4-5 (Service Outside BC), Rule 19-4 (Transfer of Proceedings from Foreign Courts), and Rule 21-8 (Jurisdictional Disputes)

	http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/168_2009_00
Rule 4-5 Service Outside BC

(1) may serve document outside BC without leave in any of the circs enumerated in section 10 of the CJPTA
[(2) Requires an] endorsement

(3) Application for leave to serve outside the jurisdiction is necessary if not provided for in (1)

(4) …application may be made without notice, must be supported by affidavit evidence
(5) If order is made, document must be served with related documents

(7) parties may agree to these terms in contract

(9 – 13) deal with service abroad and the Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, signed at the Hague on November 15, 1965.

Rule 19-4 Transfer of Proceedings from Foreign Courts. (1) Court may require translation of proceeding transferred in accordance with the CJPTA, and that person who applied for transfer pay expenses or provide security for payment

Rule 21-8 Jurisdictional Disputes

Disputed jurisdiction

(1)  A party who has been served with an originating pleading or petition in a proceeding, whether that service was effected in or outside BC, may, after filing a jurisdictional response in Form 108,

(a) apply to strike out the claim /third party notice /petition or to dismiss/stay the proceeding on the ground that the claim /third party notice /petition does not allege facts that, if true, would establish that the court has jurisdiction over that party in respect of the claim made against that party in the proceeding,

(b) apply to dismiss or stay the proceeding on the ground that the court does not have jurisdiction over that party in respect of the claim made against that party in the proceeding, or

(c) allege in a pleading or in a response to petition that the court does not have jurisdiction over that party in respect of the claim made against that party in the proceeding.

Order declining jurisdiction (STAY) may be sought (but counts as ‘submission’ under (5))
(2)  Whether or not a party referred to in subrule (1) applies or makes an allegation under that subrule, the party may apply to court for a stay of the proceeding on the ground that the court ought to decline to exercise jurisdiction over that party in respect of the claim made against that party in the proceeding.

Disputed pleading or service

(3)  If a party who has been served with an originating pleading or petition in a proceeding, whether served in or outside BC, alleges that the notice of civil claim, counterclaim, third party notice or petition is invalid or has expired or that the purported service of the notice of civil claim, counterclaim, third party notice or petition was invalid, the party may, after filing a jurisdictional response in Form 108, apply for one or both of the following:

(a) an order setting aside the notice of civil claim, counterclaim, third party notice or petition;

(b) an order setting aside service of the notice of civil claim, counterclaim, third party notice or petition.

Powers of court pending resolution

(4)  If an application is brought under subrule (1) (a) or (b) or (3) or an issue is raised by an allegation in a pleading or a response to petition referred to in subrule (1) (c), the court may, on the application of a party of record, before deciding the first-mentioned application or issue,

(a) stay the proceeding,

(b) give directions for the conduct of the first-mentioned application,

(c) give directions for the conduct of the proceeding, and

(d) discharge any order previously made in the proceeding.

Party does not submit to jurisdiction

(5)  If, within 30 days after filing a jurisdictional response in a proceeding, the filing party serves a notice of application under subrule (1) (a) or (b) or (3) on the parties of record or files a pleading or a response to petition referred to in subrule (1) (c),

(a) the party does not submit to the jurisdiction of the court in relation to the proceeding merely by filing or serving any or all of the following:

(i)  the jurisdictional response;

(ii)  a pleading or a response to petition under subrule (1) (c);

(iii)  a notice of application and supporting affidavits under subrule (1) (a) or (b), and

(b) until the court has decided the application or the issue raised by the pleading, petition or response to petition, the party may, without submitting to the jurisdiction of the court,

(i)  apply for, enforce or obey an order of the court, and

(ii)  defend the proceeding on its merits.
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