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NEMO DAT: a creditor can’t seize more property than the debtor owns

Policy issues:

· Payment should be made of just debts

· There should be some protection for the debtor and his family

· Equitable distribution of the debtor’s assets among the creditors

Prejudgment Remedies

Prejudgment Garnishing Order (PJGO)

· Ex parte application by creditor which directs a third party who owes $ to the debtor to pay the money to the court

· Debt owed by 3rd party must satisfy definition COEA s. 3(1)

· Who can issue a pre-judgment garnishing order?

· S. 3(2)(a) Plaintiff in an action

· S. 3(3) Plaintiff who has files an affidavit, issued a writ

· Efficient, easy

· Discretionary; court can garnish some or all of funds

· Statute interpreted strictly b/c no debt

· PJGO does NOT require plaintiff to establish fraudulent intent on the part of the defendant, nor are considerations of the effect on 3rd parties as weighty as Mareva injunction

· Factors: Necessity, likelihood of enforcement in another jurisdiction
6 Defences a debtor can raise (apply to court) to issuance & implementation of PJGO

1. Debt owed by 3rd party doesn’t fall under COEA s. 3(1) definition

2. Creditor’s claim is not for debt or liquidated damages

· PJGO is only available if the P’s claim can be categorized as one of debt or liquidated damages (Busnex)

· S. 3(2)(d)(iv)(v) it must be a claim, debt or demand that is justly due and owing 

· SC rules: Liquidated debt is ascertainable by calculation

· Legacy: Debt is a specific sum of money due and payable by virtue of a contract. Ascertained, or capable of being ascertained by simple calculation or arithmetic. 

· If cause of action is for liquidated claim/debt, the fact that there’s uncertainty about currency conversion won’t convert it into a claim for damages (Silver Standard)

3. The creditor hasn’t made all just discounts when calculating debt

4. Procedure is imperfect, affidavit has deficiencies (most common)

· An imperfect PJGO affidavit is not void, but it’s voidable

· Technical objections are not detrimental

· However, court still has discretion to decide what to do with the funds

· Knowles v. Peter: courts were very strict about requiring a flawless affidavit. There must be “meticulous observance of the requirements of the Attachment of Debts Act”

· Today, courts don’t require “meticulous observance” (Myron Balagno)

· Meticulous compliance is no longer required in an affidavit; all that’s required is to act in the “spirit” i.e. is anyone unclear about what it says (Pybus)

· COEA ss. 3(2)(d), 8

5. Ask court in its discretion to set aside or vary the garnishing order

· COEA s. 5 

· Redekopp Mills: Factors the court will consider in exercising discretion to determine if it is “just in all circumstances” to release the garnished money 
1. Strength of the plaintiff’s case: frivolous claim or good case?

2. Degree of hardship caused to the defendant by the garnishing order, by the loss of the use of the funds

3. Necessity for the prejudgment order (i.e. no other exigible assets)

4. Other factors the court considers: 

· Pre-judgment attachment is extraordinary measure

· Defendant gave an undertaking not to distribute money until there’s a judgment

· There was an earlier attachment garnisheed funds, and the Defendant took no steps to protect itself after the first PJGO was released

6. BC court doesn’t have jurisdiction

Mareva Injunctions

· Canadian courts have jd to grant Mareva injunctions (Aetna)

· Commence by ex parte application. Plaintiff must make full and frank disclosure in ex parte application before being granted the injunction

· Requirements: Plaintiff must establish two things in the allegations:

· A good, arguable case on the merits (Tracy v. Instaloans)

· A real risk of a dry judgment, which could arise by:

· Removal of assets from the jurisdiction 

· Dissipation of the assets within the jurisdiction

· Court won’t be prisoner to a fixed formula (Silver Standard); the overriding standard is whether it is just and convenient (Mooney)

· Factors to consider: 

· Whether a Mareva injunction will be granted depends on the strength of the plaintiff’s case (Mooney 2)

· The domicile, residence, nationality of the defendant, and if a foreign jd would enforce a BC judgment (Silver Standard)

· Factors that affect the likelihood of a dry judgment

· Evidence D was removed assets or arranged its affairs, not in ordinary course of business, but to avoid judgment (Aetna)

· Issue: risk of harm through either dissipation of assets or removal of them to a place beyond the court’s reach (Tracy v. Instaloans)

· Plaintiff need NOT establish:

· Fraudulent intent on the debtor’s part

· That there will be no material adverse effects on 3rd parties (Silver Standard)

· Flexible: can apply for injunction before commencing an action if it is just and convenient, and if applicant makes full, frank disclosure (Friedland)

· BC courts will uphold world-wide Mareva injunctions (Mooney)

· Court retained jurisdiction to exercise discretion to issue the injunction

· Mareva was never used as a blanket freezing order of the defendant’s property; rather, it was tailored to:

· Consider the value of the claim

· Allow the defendant enough to live on and pay debts

· Limited in time, has expiry date (Instaloans)

· Unlike PJGO, which stays in court until end of trial

· Court could also tailor it after the fact

· Plaintiff should:

· Ask for ancillary order that defendant list and value all his assets

· Give undertaking to indemnify defendant if action fails

· Inform 3rd parties about the injunction

· Inform the defendant 

· Quantum: When Mareva injunction is issued, there must be a connection between the value of the claim and the value of the assets (Instaloans)

· Mareva injunction does not give the plaintiff any interest in the defendant’s property; all it does is preserve the property until judgment

· If the injunction is breached, enforced by contempt proceedings 

· If property is in the possession of a 3rd party, Mareva injunction is served on the 3rd party (even though it’s directed at the defendant in the action)

· Can apply to all the debtor’s property

· Post-judgment creditor can apply for Mareva injunction (Hickman v. Kaiser)

· Defences available to defendants:

· Apply to vary or discharge the injunction (vary as to amount, assets, time)

· Show there’s no risk of harm, dissipation of assets

· Get it discharged by posting security

Laws Relating to the Judgment
Default Judgment

· Claim must be for debt or liquidated amount

· Court has discretion to set aside default judgments in two circumstances:

1. Pure discretion of the court to set aside default judgment

· Miracle Feeds: JD must establish 3 things (see McAvoy)

· That he did not wilfully or deliberately fail to enter an appearance or file a defence (easy to satisfy)

· That he made application to set aside the default judgment as soon as reasonably possible after obtaining knowledge of the default judgment, or give an explanation for the delay in bringing the application, AND/or (McAvoy)

· That he has a meritorious defence or a defence worthy of investigation.

· McAvoy: Miracle Feeds test isn’t exhaustive; the weakness of one factor can be outweighed by the strength of another, the criteria are non-exhaustive

· Result: execution process may not be set aside, court has jurisdiction or discretion to set aside the judgment on certain terms or conditions

· If plaintiff wants it set aside on terms, plaintiff must ask the court to impose terms 

· Need extraordinary circumstances, need to justify the terms

2. As of right (debtor is entitled for judgment to be set aside)

· Irregularity in process, like improper service, lack of notice

· In order to get a default judgment set aside “as of right”, defendant must prove that there was a flaw or failure in the procedure which amounts to a denial of natural justice (Bache Halsey) 

· Result: it’s a nullity, everyone put back in the position had there not been judgment (good for debtor)

Summary Judgment R. 18

· 2 conditions to obtain summary judgment (Hughes v. Sharp):

· Defendant has no good defence (claim is without legal substance or merit)

· No meritorious claim if parties already settled (American Buildings)

· There are no triable issues raised in the pleadings

Summary Trial R. 18A

· Trial based on documentary evidence if it’s fair and just

· R. 18A(5) court must be able to find facts on documentary evidence, and it must not be unjust to do so; depends on the facts

· May be appropriate even if there are credibility issues (MacMillan)
Interest: Court Order Interest Act

· Pre-judgment interest

· S. 1-6

· The amount is fixed at the time of judgment; not discretionary

· Post-judgment interest

· S. 7-9

· From the date of judgment to the date of collection

Limitation Periods

· Substantive law

BC Limitation Act s. 3(3)(f) there’s a 10 year limitation period on the life of a judgment

4 ways JC can extend the 10-year limitation period:

1. COEA s. 11(1) if after 10 years, there’s an enforcement process outstanding, the JC may Issue a Writ of Execution, Register judgment against the debtor’s land (good for 2 years)

2. COEA s. 11(2) if the JD applies for, and the court makes an order staying an execution, limitation period extends to the length of that stay

3. COEA s. 5 JC gets Confirmation of the Cause of Action

· Get confirmation by acknowledgement by JD in writing that the action exists, or by payment (confirmation of the debt)

4. JC can bring an action on the original judgment

· Young v. Young: in the absence of any evidence raising allegations of abuse of process, JC can bring an action on a judgment (action on an action)

· Young v. Veregin: in extending the life of a judgment, the only qualification wrt a JC’s right to bring an action on the original judgment is an abuse of process. Burden of proof: onus on JD to show there was abuse of process. JC need not prove that there was no abuse of process

Recognition and Enforcement of Foreign Judgments 

· Limitation Period: how long does JC have to convert a foreign judgment into a BC judgment? 

· Limitation Act s. 3(4.1): Limitation period for foreign judgment is the shorter of:

The life of the original judgment, or

10 years (maximum)

The process the JC should use to convert depends on where the judgment is from

· To enforce a judgment from any Canadian court ( use ECJDA ss. 1-10

· Operating principle is “blind full faith and credit” – can’t look to see if the other court properly took jurisdiction (assume they did)

· Judgment from any Canadian province except Quebec, and any reciprocating states ( register judgment pursuant to COEA part II

· Register judgment

· Notify defendant, who has 30 days to object

· Grounds for objection:

· Foreign court did not have proper jd

· Fraud, natural justice, public policy

· 3 ways to prove that the foreign court had jurisdiction:

· D was present in the foreign jurisdiction when the action was commenced

· D submitted or attorned to the jurisdiction 

· There is a reasonable and substantial connection between the action and the foreign jurisdiction (Morguard)

· Third option ( start a common law action on the foreign judgment

· To persuade a BC court to convert a foreign judgment, for a monetary pecuniary judgment, the plaintiff must show that the judgment is final and conclusive, and that the foreign court had jurisdiction (see above)

· Even if the foreign judgment was final and conclusive, and even if the foreign court had jurisdiction, there are common law defences that will allow (or even require) BC to refuse recognition:

· Fraud

· Breach of natural justice in foreign proceedings

· Contrary to BC’s foreign public policy

· Pro-Swing v. Elta: BC courts will recognize and enforce a foreign non-pecuniary judgment, including Mareva injunction

Stay of Execution and Stay of Proceedings

The party who wants the stay (usually the debtor) must decide the relevant applicable statutory source under which he will apply

· Common law rule wrt staying an execution/enforcement of a judgment: a judgment is payable immediately. 

· Few judgments set a date by which time the payment must be made.

General Stay of Execution

· COEA s. 48(1) sum is payable immediately unless court orders otherwise

· Supreme Court Rules

· R. 42 Enforcement of Judgments

· R. 42(21) Stays of Execution: gives court discretion to stay execution, set terms & conditions

· Principles the court should consider (Lau and Lau): 

· Court has jd to order stay of execution in special circumstances

· The “balance of convenience” in determining appropriateness of granting a stay

· Where the justice between the parties requires it, the court has jd to exercise a stay of judgment, in a proper case in order to avoid unnecessary proceedings and expense, and where it is necessary to do justice between the parties

· After weighing the relative prejudice to the parties

· To enable the court to protect either litigant

· Where there is no outstanding appeal

· To allow sufficient time to JD to prosecute a counterclaim against the JC

· It’s basically an implementation of s. 48 above but use both
Stay of Execution Pending an Appeal

· Appeal from small claims court to BCSC

· Small Claims Act ss. 8, 9 

· No discretion (it’s an automatic stay) but it’s conditional: the judgment is paid, but it’s paid to the court pending the appeal

· Appeal from BCSC to BCCA

· Court of Appeal Act s. 18

· Judge has discretion 

· Appeal from any Canadian CA to SCC

· Supreme Court Act s. 65

· Entitled to stay if you give security ($) to the court you appealed from

· SCR Rule 50: Issue a stay where required in the interests of justice

· Morguard v. Davidson: Common law principles governing applications for stay of execution are the same principles wrt granting injunctions in RJR Macdonald:
· Merits of the case: serious question to be tried

· Is the appeal bound to fail? Look at the merits

· Applicant to suffer irreparable harm if application is refused

· Balance of convenience test

· Which party would suffer more from the granting or refusal of issuing the injunction/stay, in the interests of justice

· Effects on each party

· “Voth Order”: D pays the $ to the court, and plaintiff can have access to the money, provided P supplies a letter of credit for security of repayment if appeal is successful

· Litecubes: when there’s a foreign judgment held for the P but it’s under appeal, but the P wants to enforce it in BC, the D can apply for a stay of execution. BC SCR R. 54(9) The court has discretion to grant the stay of execution, which can be made subject to conditions

· D not entitled to a stay if appealing an action in the foreign court

Information Acquisition
Examination of the JD and Selecting an Enforcement Process

· If JD doesn’t voluntarily pay up, JC must select the appropriate enforcement process. Process selection must match the property and the JD’s interest in the property.

Identify the court where the JC received judgment

· Judgment from small claims court 

· Rules 12-15 small claims rules

· Judge can send debtor to jail for 20 days for failure to make a payment (contempt of court)
· Federal court

· R. 426

· Federal Court rules S. 466-472

· Judgment from BCSC: Which process to use is a strategic decision

· R. 42(23) to 42(45) Subpoena to Debtor
· Allows JC to acquire info to put pressure on JD

· JC can’t used this examination procedure if he has already delivered a writ of seizure and sale

· Note: unclear if garnishing order is considered a writ of execution, so you might be able to use it if you have one

· Can only use Subpoena to Debtor once a year
· JD may be ordered to pay (again), ordered to make payment (when JD refuses), or ordered to pay judgment by installments (when JD has less ability to pay, fewer assets)

· This order replaces the judgment

· Useful if JD refuses to pay (as opposed to unable to pay)

· R. 42A Examination-in-Aid
· Allows the JC to acquire info about the JD and his assets

· JC must be entitled to execute (so he could have already delivered a writ)

· No express limits on how often the JC can use it, but JC wouldn’t likely use it more than once a year, because it takes a lot of time, money, and the JD’s circumstances are unlikely to change within the year that it would be worth it

· Limited to questions about debtor’s activities since he’s become a JD (not about his activities 10 years ago)
Commitment/Imprisonment of Judgment Debtor

· JD can be committed if found to be in contempt for refusal to comply with a specific and precise court order (to pay a certain amount by installments, or a certain amount by a specific date). Not imprisonment for debt

· The order is good for one year from the date of the contempt order

· Process: JC obtains the order, delivers it to the sheriff, and the JD is taken before a judge to explain the contempt

· If JD is committed for contempt, he still has the money when he gets out 

4 Processes to Realize on a Judgment

4 ways for a judgment creditor to realize on a debt:

1. Execution of Writ of seizure and sale

2. Judgment Acts 1838, 1840: Charging Order

3. Garnishing Order

4. Equitable Execution (Equitable Receiver)
1. Writ of Seizure and Sale

6 steps

1. Issue writ

· Administrative writ issued by registrar

· Writ includes amount of judgment, plus interest, plus costs that you want the sheriff to levy (seize)

2. Deliver writ to Sheriff

· Sheriff has obligation to execute writs in the order they are given

· JC is advised to provide sheriff with info about JD’s assets that are subject to the writ or seizure and sale, and the whereabouts of those assets 

· Cybulski v. Bertrand: JC may direct sheriff to seize specific property, as long as the property is exigible. If the property isn’t exigible, JC must make the sheriff his agent, which makes him potentially liable. Don’t direct sheriff to seize certain assets. Give the sheriff as much info as you can. JC must exercise courteous judgment on whether he will execute on the judgment.

3. Sheriff finds property to seize 

· Sheriff cannot enter JD’s private residence

· Sheriff cannot search JD’s person but can ask him to hand over his stuff

· Writ of S&S is sufficient authority; no need for a court order if property is located in a commercial building (Re Boyce)
· In general, sheriff can seize JD’s property/assets held by 3rd party. If property is in possession of third party, can avoid fraudulence conveyance action by advising the sheriff to seize (Boyce)

4. Seizure of property

· Can be actual seizure (continuous possession) or Walking Possession

· Seizure subject to the writ “binds” the property

· Binds: Law and Equity Act s. 35(2) postpones the binding effect of the writ to the moment the when the sheriff seizes the property

· At the moment of seizure, Sheriff has “special property” in the goods seized: it’s a right to seize the property if it’s transferred to a third party

· Sheriff doesn’t have property rights (title) in the property 

· The JD can validly transfer the property to BFPV, but the transfer of title from JD to BFPV is subject to the sheriff’s right to seize the property (he has priority over BFPV)

· What constitutes seizure? Lloyds v. Modern Cars
· Issue of seizure and abandonment of seizure is a question of fact 

· It depends on the intent of the sheriff, who must indicate that he intends to seize the property (and should physically be there)

· Sheriff need not take physical possession to seize the property – he can leave it in JD’s possession

· JD’s lack of consent to sign walking possession agreement is not determinative (doesn’t necessarily indicate abandonment)

· Walking Possession Agreement: K indicating that JD acknowledges that the sheriff showed up to seize the property, but if sheriff leaves, he hasn’t abandoned the asset, he’s coming back for it later

· Sheriff often makes a “bargain” with JD to enter into an installment plan: I won’t seize if you promise to pay certain amounts by certain dates.

· Complexities:

· What if the payment plan extends beyond the life of the writ?

· Are payments to the sheriff under the contract caught by the BC Creditor Assistance Act which abolishes priorities among creditors?

· In general, sheriff has an obligation to look after/insure the property seized. However, he’s not liable if property is not in his possession (Silva)

5. Sale

· Sheriff must sell by public auction or tender (private sale)

· Public auction tends to depreciate the price, but more likely to stand up to challenge that sheriff failed to get an “adequate price”

· If the property has an expiry date, there are exigencies 

· What if the sheriff can’t sell the goods? 

· He can withdraw the item from sale

· Writ of Venditioni exponas: directed to sell at any price he can get

· R. 42(26) ask court for direction

6. Payment

· Creditor Assistance Act modifies common law rule that sheriff had to pay creditors in order that writs were delivered

Property Subject to WSS

· JC is not under any obligation to identify the statutory source of sheriff’s authority to seize under specific assets. However, if sheriff objects to seizing certain property, JC may indicate to court specific provision in COEA that allow the sheriff to seize particular assets.

· If sheriff seizes an asset which isn’t exigible under a writ of seizure and sale, the JD can point out the sections that don’t allow it

Goods, Chattels and Effects

COEA Part 5: Layers According to Classification of Property to Seize

Layer 1: S. 55-57, 62

· S. 55 all goods, chattels and effects of JD are liable to seizure and sale 
· Codification of common law

· Not all chattels are subject to seizure and sale

· Authorizes sheriff to seize tangible choses in possession, crops, leases, tangible personal property
· Sheriff limited to seizing legal interest in JD’s possession

· RRSPs: exigible (A&W)

· Includes copyright software if tangible (but imposed limits) (Mortil)

· S. 56 Excludes leases from writ of seizure and sale 

· Leases still exigible in another part of the COEA

· S. 57 Chattels real are subject to writ of S&S

· S. 62 Sheriff can seize partial legal interests and equitable interests
· Nemo Dat: JC can not acquire a better interest in the property than JD had
Money and Securities for Money

Layer 2: S. 58-61

· S. 58: Sheriff has the power to seize money and securities for money

· All chose in action evidenced by tangible form are exigible

· Procedure for seizure under s. 58:

· Sheriff must seize money, bank notes and pay JC

· If the sheriff seizes anything that is not money, he may not sell it but must hold it until the time for payment arrives

· If that time comes and the payment is not made:

· The sheriff can sue, and 

· The JC must indemnify the sheriff in advance for the costs of bringing the action

· Intended not to prejudice the third parties that owe the JD

· Under s. 59, if the person who promised to pay the promissory note doesn’t pay the sheriff, they are discharged of their debt. Often the sheriff sells these assets and no one objects; this is probably ok so long as the third party is not prejudiced by being made to pay early

· Money

· Currency, coins, notes

· Debts are not exigible in BC (sheriff can’t seize them)

· Can’t seize money in custodia legis ($ paid into court) (Patmore)
· ‘Street certificates’ (bearer shares) should be considered as money subject to seizure in execution, notwithstanding that they represent shares in the capital stock of a corporation which moved its base of operation from BC to Delaware. 
· Cheques

· Sheriff cannot seize cheques from JD until they are delivered to JD

· Unclear what constitutes delivery

· Some cheques carry an immunity from execution (usually set out in statute governing the payment)

· Once the cheque is negotiated, and mixed in with other assets in an account, the assets are garnishable

· If it’s used to purchase assets, those assets are garnishable (trace)
· Bonds

· Probably does not include government bonds because a separate provision of the 1838 Judgments Act deals with these instruments
· Insurance policies

· A fully paid up life insurance policy is exigible along with its dividends (Nisbet)
· However, insurance policies are often protected by statute
· Licenses

· Licenses not specifically covered in COEA (Solmier v. RBC)
Shares
Layer 3: S. 63-68 
· S. 63.1 Seizure of/execution against JD’s interest in securities (shares) and security entitlements

· Securities Transfer Act (STA) ss. 47-51 (and amendments to COEA) allows BC JCs to seize securities (direct holdings, certified or uncertified) and securities entitlements (indirect holdings)
· Process to use under STA:
· S. 48 Seizing certificate securities
· Shares that are evidenced by paper 

· Sheriff must find and seize the actual paper share certificate, unless share certificates were surrendered to the issuer. Then, the sheriff can serve notice to the issuer’s head office.

· Problem: head office of company may not be in BC, so it’s extraterritorial, and possibly unconstitutional (sheriffs are limited to seizing in BC, can’t exercise powers beyond province boundaries)

· S. 49 Uncertificated Securities

· Sheriff must serve notice of seizure to issuer’s head office

· Again, constitutional problem
· S. 50 Securities entitlements in financial assets 

· Most of JD’s property 

· Sheriff must serve notice on securities intermediary (broker) who is highly likely to be located in BC

· S. 51 Notice of seizure to secured party

· Must give notice of seizure to secured creditor 
· S. 65.1 securities with transfer restrictions (can’t be sold in regular market)
· (2) scope: section 65.1 applies to shares of BC companies

· (3) Sheriff is bound by restrictions imposed by the issuer or by a SH agreement 

· (5) On application by the sheriff or any interested person, if the Supreme Court considers that a restriction on the transfer of the seized security or a person’s entitlement to acquire or redeem the seized security was made with intent to defeat, hinder, delay or defraud creditors or others, the court may make any order that the court considers appropriate regarding the seized security
· JD anticipated financial troubles, arranged his property to make him immune from judgment 

· Sheriff has discretion to deal with circumstances in which the restrictions were placed on the securities for the purpose of making the JD judgment-proof

· SC has a lot of power, including an order to dissolve the issuer and dispose of its proceeds

· COEA s. 64.1 Realizing on the seized Security
· Sheriff may do anything with shares that JD could do: direct the broker to sell, or dispose of securities or security entitlements by sale, or by any mode that the JD would have been able to use

· Same procedure as above: Don’t make sheriff your agent by telling him what exactly to sell, but provide him with maximum info 

4 Methods for JC to Execute Against JD’s Securities

1. S. 58 COEA
2. Securities Transfer Act combined with COEA 

3. Apply for Charging Order under Judgments Act 1838

4. Apply for appointment of equitable receiver (A&W)

· First two are the cheapest (Writ of seizure, deliver to Sheriff)

· Last two involve more litigation

2. Judgment Acts 1838, 1840 Charging Order

Process:

· Ex parte application for Judgment Act Charging Order: judicial order made by the court that, wrt special property including government stocks, funds or annuities or any stock/shares of any public company in England, the JC is essentially a secured party

· Confirm “order nisi”: JD or any interested party may have the order discharged if they can “show cause” why the bonds/shares should not be sold to satisfy the judgment debt

· E.g. of “showing cause”: I’m a JD but I’m coming into a big inheritance next year, so let me keep the stocks and I’ll pay you then

· There’s judicial discretion to discharge the charging order

· JD will have show cause hearing

· Court will either confirm order absolute (no cause shown) or charging order is discharged 

· When the order has been made absolute, a new action is required for sale. There’s a mandatory 6-month waiting period post-order nisi when JC can get an order for sale. During that time, JD or third party can “show cause” why the securities shouldn’t be sold

· JC is entitled to entire proceeds of sale (no sharing with other creditors under Creditor Assistance Act)

· If you’re applying for a Charging Order under Judgments Act, JC need not seize the actual share certificates

2 classes of property subject to Charging Order

1. Government stocks/annuities

· COEA s. 58 empowers sheriff to seize bonds, but not CSBs or govt bonds

· The way to realize on government bonds is by method of Charging Order

2. Stock or shares of any public company in England

· Judgments Act 1840: any interest of JD in stock/shares is clearly caught

· Issue: what is a “public company in England”? How do we adapt that phrase to a BC company? Shares in what companies are subject to a Charging order?

· BC Interpretation Act: can’t read Judgment Acts literally

· Consumer Imaginet: FIC with “sufficient presence” in BC (where shares can be dealt with effectively) will allow for possibility of issuing charging order against those shares. Share transfer office is sufficient, don’t need head office in BC 

Execution against Land

· Execution against land is authorized by COEA ss. 82-116 

· If JD’s interest in the property which the judgment is registered against increases, JC’s rights increase too

· BC repealed Homestead Act (so JD can’t save his property by registering property as homestead anymore)

· COEA s. 86(2)(3) Nemo dat principle codified

· CIBC v. Muntain: BFPV takes the land free and clear of the judgment b/c agreement for sale happened before JC registered his judgment against the interest in land

· JD’s interest was subject to the agreement for sale

· All that JC could attach by registering his judgment was whatever interest JD had at that point in time
· What property is subject to execution?
· COEA s. 81 “Land” includes: every estate, title, interest in land…

· JD’s interest in land is almost always exigible… but there’s often a problem with determining what JD’s interest was at the time
· S. 86(8) JC can register judgment against crown land
· S. 86(8) JC can register judgment against crown land

· Problem: Crown Proceedings Act: JC can’t seize and sell crown property

· S. 86(9) Unregistered interest

· If JD is beneficial owner of land, JC can apply to register judgment against JD’s beneficial interest in the land affected

· Problem: registrar will have to somehow register this
Procedure of Executing Against Land: 5 Steps

1. Registration of the Judgment: COEA s. 82, 88, 89

· COEA s. 82(1) JC may register judgment immediately in any BC LTO against any and all land in which JD has title

· Register asap to get priority 

· Schiava: can go after land first, no pre-conditions, JC need not look first to JD’s personal property
· Orders from Federal Court of Appeal, supreme court, provincial court, a claim under Creditor Assistance Act, or an order under any other Act that allows JC to register in any LTO

· Must convert foreign judgment into BC one by registration or action

· COEA s. 88 Application to register judgment. Steps to register: Deliver copy of judgment to registrar, sealed and signed by the court in which the judgment was obtained

· S. 89 Notification: JC must notify owner of land that he’s registering judgment against it – protection of the system b/c JCs often register against another person’s property by mistake (so innocent parties can inform registrar that he’s not the JD) 

· S. 82(2) Registration creates “lien and charge” against the interest

· Problems:

· COEA s. 91(1) lien expires at the end of 2 years, must renew

· Exception: non-expiring judgment (family creditors)

· Butler-LaFarge: if you fail to renew, your charge evaporates. Any priority you had by registering title is gone. If you re-register, you go to the bottom of priorities

· Ensure judgment hasn’t expired (10 year limitation period)

· It’s subject to statutory priorities

· No priority of statutory liens

· Crown liens have express priority

· Roadburg: particular class of creditors, like employees under ESA or crown, have priority; they need not be registered

· Subject to further mortgage advances from Property Law Act
· S. 28 Property Law Act further advances to mortgage

· JC can protect himself somewhat by

· Registering judgment immediately

· Notifying

2. Show cause hearing and inquiry: COEA ss. 92-97

· S. 92 Show Cause Motion: JC makes motion in SC chambers calling on JD to ‘show cause’ why land should not be sold to realize the amount payable under the judgment

· Judicial hearing

· Court has discretion to defer sale

· S. 94 Inquiry: If JD fails to show cause why his land shouldn’t be sold, the court must order an inquiry. 

· District Registrar must inquire into the following matters:

· Find out what land is liable to be sold

· Find out JD’s interest in land

· What judgments for charge/lien against land and priorities

· Determine how proceeds are to be distributed

· Report all findings back to the court

· Anyone can appear before the District Registrar at the hearing and can speak to the execution sale

· Advantage: intends to eliminate uncertainties about what’s being sold

· Disadvantage: lengthy process which duplicates the confirmation hearing

· S. 96 Confirmation: JC must apply to court for confirmation, order for sale

· (2) Court has express discretion at confirmation hearing to defer sale, subject to terms or otherwise, if the land is the JD’s (matrimonial) home

· Limited to natural persons; won’t apply to corps

· Definition of “home”: CIBC v. Muntain
· S. 97 Confirmation Hearing

· Court can hear from other interested persons

· B/c of finality, 3rd parties are likely to attend this hearing

3. Order for sale

· Judicial order on JC’s application

· Wardle: In addition to COEA, Court has general supervisory jurisdiction over actual sale and execution of lands. JD can use that jurisdiction to ask for reserve price, or for a particular type of sale. 

4. Sale 

· S. 96(1) court directs the sheriff (court bailiff) to sell

· S. 100 1-month redemption period (when sheriff can’t sell)

· S. 101 directs sheriff wrt how/where he must advertise the sale

· Sheriff is obligated by common law to get best price

· S. 104 sheriff is authorized to adjourn the sale if he doesn’t get any good offers (in his judgment)

· S. 105(2) sheriff sells JD’s interest as of the time the first judgment was registered – section applies even if there are lots of judgments registered, and one of the later judgments has applied for the sale and execution

· Hankin Furniture v. Gill
· S. 105(1) sheriff executes conveyance (Wardle) 

· S. 106 proceeds of sale must be paid to the registrar of the court

· S. 107 any irregularities in the sale (procedure) are waived

· Securities Transfer Act allows a broker to sell shares… but COEA doesn’t allow real estate agent to sell property to satisfy judgment

5. Distribution of Proceeds

· S. 110 Proceeds from sale are deemed to be monies levied under execution within the meaning of Creditor Assistance Act (CAA)

· S. 111 directs Registrar to distribute proceeds as the sheriff would distribute pursuant to CAA
· Creditors must share in proceeds of any money levied by execution (from seizure and sale)

· These sections transfer the process to the registrar since there are also secured creditors

· Hankin Furniture
· Roadburg: sale of land pursuant to foreclosure does not destroy liens and charges created by registering a judgment. Rather, it’s transferred to the proceeds. Particular classes of creditors, like employees under ESA or crown, have priority; they need not be registered. Crown lien against land need not be registered. 
Joint Tenancy 

· COEA: land held in joint tenancy, joint interest is exigible

· Don’t have that for personal property

· Registration of a judgment does not sever joint tenancy. In other words, sheriff must try to sell joint tenancy. However, sale will sever the joint tenancy. 

· If indebted joint tenant dies before execution sale, you’re screwed. If joint tenant non-debtor dies, it’s a windfall.

Strata Title and Licenses

· Seedtree: All owners of strata are jointly liable for judgment against strata corp. JC is entitled to payment in full before any charges will be released

Matrimonial Property, Division of Assets, & Constructive Trusts

· Potential problems when matrimonial property is divided: FRA authorizes title to be vested in both spouses, when property is divided

· Can affect registration of any judgment against the title 

3. Attachment of Debts: Post-Judgment Garnishing Order

· Garnishment is most important “weapon” for JC, first method to consider b/c:

· The asset you seize is what you get: dollar for dollar return. No execution sale, which depresses the price. 

· JC who garnishes rarely has to share with another JC

Process of Garnishment: 4 Steps

1. Issue valid garnishing order

· There must be a “debt” (within meaning in COEA) in existence at the moment the GO is issued for GO to be valid (Dabrowski)

· If there’s no debt in that moment, and GO is found to be invalid, no problem: JC can issue it again

· Validity is determined at the time of issuance of GO, not at time of service

· However, time of service is critical. For valid garnishing order to be effected, there must be a debt in existence at the moment of service. Service of garnishing order “binds” the debt. 

2. Serve garnishing order on Garnishee

· GO is one-shot deal, it’s effective only for the debt that exists (owing by garnishee to JD) at the time the GO is issued

· No “continuing garnishing order” which can stay in effect after service for a length of time, and it would catch any debts that can arise between garnishee and JD in that time

· Exception: family creditors have continuing GOs

3. Garnishee pays into court the amount garnished

· GO directs garnishee to pay money into court immediately. However, no limitation period, no time by which the garnishee must comply with the GO

· Garnishee must not:

· Simply do nothing

· Garnishee leaves himself open to a “section 11 order” which authorizes JC to bring action against garnishee who fails to pay, then get a judgment (he’s liable for amount garnished)

· S. 14 JC can execute against garnishee

· Pay the garnishor directly 

· Pay twice (once to JD, once to court)

· Garnishee may:

· Pay the money into court, which extinguishes his debt

· Pay money into court, the dispute that he owes a debt to JD

· Dispute validity of garnishing order, without paying it

4. Payment out to the JC

· Four methods of paying out to JC in COEA:

1. S. 12 Formal order

2. S. 13(1)(a) 10 days notice, no notice of intention to dispute

3. S. 13(1)(b) if default judgment taken, 3 months of silence/nothing

4. S. 15(4) written consent of JD 

· Use the one that’s most appropriate in the circumstances

· Prerequisite: for each one, JC must serve JD with garnishing order before JC gets payment out, so that the JD can dispute procedural or substantive aspect of the GO, or can invoke court’s discretion

· Time lag between serving the garnishing order on garnishee and on JD b/c JC doesn’t want to give JD warning that debt is about to be garnished 

· Otherwise, JD could clean out his bank account, for example 

Debts that are Subject to Attachment of Garnishing Order

· Garnishing order does not catch conditional debts 

· Obtaining a GO doesn’t give you priority over secured creditors 
· Garnishable debt only refers to a debt the garnishee (3rd party) owes to JD

· 3 classes of debts are garnishable:

1. Claims arising out of trust or contract

· A&W is wrong

2. Judgment debts

3. Claims that arise out of contract, trusts that are subject to equitable execution

· Circular definition b/c equitable execution is available if there’s an impediment to legal execution

Issue: what kind of debt does the 3rd party garnishee owe the JD?

· JD may be a beneficiary under a trust, or a plaintiff in a cause of action, or entitled to the debt under contract

· Need to look at circumstances of that debt

· If the only condition of debt is a demand or effluxion of time ( garnishable

Unconditional Debts

· cases take a narrow approach to garnishment

· Payment must be completely unconditional the moment the GO is issued

· Garnishee has immediate obligation to pay JD; JD could hypothetically start an action for the debt

· Good for JD and garnishee who don’t want interference from JC
· Vater v. Styles: The moment the GO is issued, the debt owed by garnishee to JD must be completely unconditional for GO to be valid

Bank accounts

· Unconditional debt, no need for JD to demand payment (aka withdrawal) b/c the issuance of GO constitutes the demand

· Must serve proper person at bank

Term Deposits

· Bel-Fran: Term deposits are garnishable, even if subject to certain conditions like 7 days notice that are mere matters of procedure and administration

· However, banks include conditions in agreements that they don’t want characterized as “mere matters of procedure and administration”

· Banks change terms of RRSP contracts according to new case law
· If it’s transferable, it’s probably garnishable under COEA s. 58

Joint bank accounts

· Joint interests in personal property aren’t explicitly exigible; however, COEA land registered in joint tenancy is exigible

· Case law: joint bank accounts are NOT exigible, not subject to GO

· Some provinces make them exigible by statute

· Rebuttable presumption that JD owns 50%

· However, sometimes banks just don’t care, they pay out 

Wages and salary

· Expressly garnishable under COEA definitions

· GO must be issued at the moment the wages are due

· “7-Day Rule”: JC can issue GO within 7 days of the end of the pay period (a week before salary is to be paid) and the GO is valid
· Condition that employee complete contract is nullified by the COEA
· Crown employees: wages are garnishable under COEA
· Federal employees: must consult Garnishment and Pension Diversion Act
· Protection for JDs against garnishment of his wages/salary:
· S. 3(4) Plaintiff is prohibited to issuing PJGO against wages or salary (so plaintiff must be a judgment creditor)

· S. 3(5) JC is prohibited from attaching 100% of the wages/salary due; 70% of wages is exempt, so JC only gets 30% of wages/salary due in that pay period. 
· JC must issue GO every two weeks to garnish wages/salary
· JD has options to protect himself:

· Open a joint bank account 

· Open a separate bank account just for wages and salary (no mixed funds)

· Process of garnishing wages:

· 7-day rule

· Issue GO every 2 weeks for 30% of wages

· Serve GO on bank, garnish bank account (need examination in aid of execution) 

RRSPs

· Claim arising out of trust or contract, so it’s worth a try

· Some case law says it’s garnishable despite A&W

· In principle, RRSPs ought to be garnishable b/c “debts due and accrue” considers claims arising out of trust or contract… however, they may be protected

· Re Sykes: some RRSPs are treated like life insurance policies
· However, RRSPs are not explicitly immune from execution
Builders’ Liens Funds

· JCs would want to target construction money (JD is contractor)

· Garnishable b/c it’s a debt owing from the owner to the contractor for construction work done 

· Builders’ Lien Act s. 13(1) expressly protects construction money: funds that would be trust money, paid to (sub)contractor, is paid into court

Rent

· Rent is a debt that equitable receivers could be appointed to collect, therefore rent ought to be garnishable (Stuart)

· Must issue GO on day rent is due, or ask tenants to pay late

Effluxion of Time

· Less narrow approach

· Garnishee owes $ to JD but it’s conditional, not due for a period of time

· Debt is still owed, just not owed immediately 

· Effluxion of time won’t prevent issuance of valid GO

Open-ended Approach

· Court will examine the conditions of the debt, determine “whether they are mere matters of administration and convenience”

· Court will determine significance of conditions to which the claim for debt is subject

· Good for JC b/c class of assets subject to GO is blown open wide

Location of the Debt/property being Garnished

· How to Locate Debts: 

· Presence of Debtor/garnishee: the debt is located where the debtor can be found

· Where the debt is ordinarily payable

· Bank Act: a writ only applies at the branch where the notice is served… must serve branch where the account is kept (Mitchell)

· Debts are located in BC, garnishable in BC, provided that the garnishee has a presence in BC (Mitchell)

· However, until Univar is overruled, a JC can garnish debts that are ordinarily payable outside the province, provided that he can find the garnishee in the province

· Don’t want to prejudice garnishee by:

· Making him pay his debt early

· Making him pay when the debt is conditional

· Making him pay twice (double liability)

The Effect of Garnishment 

· COEA s. 9(1) Serving garnishee binds any debt that exists at that moment of service 
· “Binds the debts” has 3 possible meanings:
· Transfer absolutely (not an option anymore in BC)

· Creates an equitable charge, property interest in favour of JC in the debt (like a proprietary interest)

· Creates a lien or personal right against the garnishee

· Pre-judgment garnishing order does NOT create a charge on the funds garnished; post-judgment GO DOES create a charge (BC Millwork)

· Effect of GO: s. 11 order if garnishee does nothing is discretionary, up to courts to enforce (Evans v. Silicon Valley)

· As an ex parte order, GO requires “full and frank disclosure” of all circumstances, or will be invalid (Evans v. Silicon Valley) 
Priorities

· Secured creditors have priority over unsecured

· COEA s. 17 authorizes the court to determine claims to the funds held in court, even after an order for payment out has been made. Court can still decide who gets the $. ESA s. 15 expressly provides for the priority of wage claims of employees over assignments (Twin Stag)

4. Equitable Execution

Equitable Receivers: General

· Powers of equitable receiver

· Appointed by the court 

· Power to collect JD’s property and either pay over to the JC any monies collected, or to sell the property collected and pay the JC.

· May be required to manage business incidentally, but that’s rare

· Anyone is eligible to be appointed an equitable receiver

· Sheriff, Lawyer, JC himself (rare)

· Pretty much any courts can appoint equitable receiver

· BCSC have jd 

· Provincial court can appoint someone (but issue about whether it’s constitutionally valid)

· Statutory authority to appoint equitable receiver

· Law and Equity Act s. 39

· SC Rules 42(5), 47

· Case law

· Usually appointed post-judgment, but could also appoint pre-judgment 

· A court will appoint an equitable receiver in 2 circumstances, provided that it appears to be “just and convenient” (Law and Equity Act s. 39)

1. The property/asset must be legally exigible by a common law process or by a statutory method in order to appoint an equitable receiver

· Pension benefits, disability payments, social security are often protected by statute, and not exigible except by family creditors (Klyne v. Young)

· Doesn’t replace rules of execution

· E.g. can’t execute copyright, it’s not exigible 

· 3 possible questions:

1. Is this particular asset, at this point in time, exigible?

· Narrow question

· JD opposing appointment of ER would argue this Q

· Re Peterson Livestock

2. Is the asset exigible?

· A little more general

3. Is this class or type of asset/property exigible?

· E.g. are shares exigible (A&W)?

· Broadest question

· JC wants court to ask this question

· Unclear what question the court asked itself until it answers itself

· This rule causes the most problems; cases never say which Q they asked
2. There must be either impediment to execution at law, or special circumstances if there’s no impediment, and it must be just and convenient in all the circumstances

· Impediment: 2 meanings 

· Nature of JD’s interest in the property

· If JD had beneficial interest in property, no writ of S&S allowed

· Practical impediment: JC could use legal execution against assets but it would be difficult or impossible

· JD owed many small debts. JC could garnish all these debts; however, they are very small and numerous. Issuing many garnishing orders would be impractical; more convenient and just to appoint receiver to collect the $.

· E.g. JC could execute, but there are special circumstances here, so we’ll appoint an equitable receiver

· Interclaim: while it’s not impossible to appoint receiver with power to collect property in another jd, it won’t happen often b/c receiver must be recognized in that jd as properly appointed. Not likely to get receiver appointed here for worldwide collection of property.

· The “special circumstances” rule tends to override everything, including the “impediment” requirement, and it becomes like a third rule

· Special circs includes some evidence of fraud, JD hiding assets, dishonesty, trying to make himself judgment-proof (Nec Corp)

· It’s a discretionary remedy, even though there are rules

Note:

· Overriding factor: court must consider if it would be “just and convenient” 

· Cost of appointing receiver

· Value of asset to collect

· Whether JC has exhausted legal remedies
Equitable Charging Order and Creditor Assistance Act s. 26

· Money (or securities – Patmore) or property in custodia legas (sitting in court) to which JD is presently entitled

· Two options for JC:

· Apply for Equitable Charging Order

· Creditor Assistance Act s. 26: fund held in court may be paid over, on application of the sheriff

· JC must apply to the court in which the $ is located, court with custody of the property

· Must come to Equitable Charging Order with clean hands (Millar)

· Which to use depends on whether JC has knowledge of other existing creditors

· Priorities

· CAA s. 26: Money paid to sheriff is divided among creditors

· JC that applies for equitable charging order may also have to share with other creditors (might not get priority even if you use this method)

· Waiting period

· Equitable charging order: must wait 6 months to get paid out 

· Unclear if JC has an obligation to disclose if he knows about other creditors. JD might bring up the fact that he has other creditors.

· Chima: In the absence of other claims or JCs (that the court knows about), there’s no reason not to adopt garnishment model, pay out immediately from funds sitting in court, no need to wait 6 months

· Rennison: If there are other creditors/claims to the money in court, there can be an order nisi, then wait 6 months, during which time anyone can come to the court, establish a claim for the money. After 6 months, can make an order for payment.

· CAA s. 26: only have to wait one month to get paid… so should inform sheriff, but still must share w/other creditors

Exemptions

· COEA

· S. 4-6 garnishment: wages and salary 

· Pre-judgment: none

· Post-judgment: discretion

· Writ of seizure and sale 

· No more Homestead Act

· S. 70 Exemption includes debtor and any member of his household

· S. 71 Categories of personal property: Clothing, Car, Tools

· Exemptions appear to be absolute, but still must be claimed

· Right to claim an exemption, which includes a right of selection
· JD can claim up to a certain value of his personal property, so he has to choose what he wants to keep

· Court bailiffs have contractual obligation to inform JD of his right to claim exemption (maybe sheriffs do too)

· Lee and Rathsburg: JD has 2 days to claim and select which property to keep so sheriff can execute writ with some certainty

· Nguyen and Luu: can claim exemption if sale is not “voluntary”, even if it’s not sale pursuant to COEA (but not if foreclosure)

· S. 71.1 Principal residence of debtor

· S. 71.2(3) Sum paid over to JD (after the property is sold, debt paid off) is exempt from attachment

· Attempt to protect JD, even after the process is complete

· Attachment: if sheriff seized and sold JD’s car, and JD claims the personal exemption, the $ paid to him from the sale can’t be garnished

· Art

· S. 72

· S. 73-78 procedure for dispute over value of property seized (sale value)

· Get an appraiser, or alternatively, sheriff can take an extra day to think about it (usually works better anyway, and cheaper)

· Regulations

· Put pecuniary cap in each category

· Dollar value can be adapted easier than changing legislation

Immunity: Statutory Protection of Particular Assets

· Some statutes immunize benefits paid from execution and assignment

· Depends on statutory interpretation. 2 Qs:

· Against what process is this asset immune?

· For whose benefit is the exemption/immunity created?

· Which creditor are we talking about? 

· Immunity usually extends to all ordinary JCs

· Family creditors are often entitled by statute to attach benefits 

· If benefits are mixed with other funds or used to purchase assets: no immunity

· BC Insurance Act s. 54

· 54(1) protects life insurance $ payable to beneficiary from creditors of the insured (deceased). Insurance co. must pay designated beneficiaries. 

· 54(2) while designation of specific family member (spouse, child, grandchild, or parent) as beneficiary is in effect, the insurance $ is exempt from execution or seizure

· Assumes that JC might be able to seize the insurance policy or assets in which policy is invested

· Protects insurance policy when a designated person is beneficiary

· “Execution or seizure”: may not include equitable execution

· Sykes: RRSP classified as life insurance policy will likely get protection. RRSP is equivalent to life insurance policy IF the insurer undertakes to pay money on the happening of a certain event, such as death of annuitant, or at a fixed and determinable time (pursuant to statutory definition of life insurance policy). Courts will look to terms of the particular RRSP, the definition of insurance, and will require that the beneficiary be one listed in Insurance Act 54(2).

· BC Workers’ Compensation Act s. 15

· Sum payable as compensation is not capable of being assigned, charged or attached, and a claim must not be set off against it

· Canada Pension Plan s. 65

· Benefits are exempt from seizure and execution

· Indian Act s. 89(1)

· Real and personal property of band situated on reserve is not subject to lien, charge etc. (execution) in favour of any person other than Indian or band

Crown as Debtor

· Crown not immune from liability, but can be immune from process

· Can’t seize crown property, can’t garnish $ going to crown

· COEA attachments of debts includes procedure

Crown as Creditor

· Legislation gives crown priority

· If there’s no legislation giving crown priority, CL says that if there are claims of “equal degree”, the crown has priority, ordinary creditors lose out 

· 2 possible techniques:

· Lien/charge

· Property deemed to be held in trust for crown

· If liens created by legislation, may or may not have to be registered

· Statutes like ESA create special classes of creditors

· Nothing you can do to protect yourself in advance

· Options: argue statutory interpretation

Creditors with Special Rights

3 Special classes of creditors who need assistance in collecting debt owed to them

1. Artisans

· Woodworker Lien Act, Repairers Lien Act, Livestock Lien Act

· Used on regular (but infrequent) basis

· Special remedies to classes of people named 

· Common technique used: creates statutory lien with power to sell 

2. Family creditors

Provincial statutes

· Family Maintenance and Enforcement Act

· Family Relations Act

· Support Orders Act

Federal statutes

· Garnishment Attachment and Pension Diversion Act

· Family orders and Agreements Enforcement Assistance Act

Ways legislation assists family creditors

· Government programs for better remedies, processes

· Continuing garnishing orders

· Judgments that do not expire

· Reciprocal Enforcement legislation (now in FRA)

· Orders are always variable 

· Some priority allocated to family creditors 
· Leontowicz: Family Maintenance and Enforcement Act s. 28 gives family creditors some priorities over other ordinary JCs for up to one year’s worth of support/arrears. The rest of the creditors must share under Creditor Assistance Act rateably if there are leftover proceeds from sale. If proceeds from sale are insufficient to pay maintenance to the family creditors, they are to be paid rateably pursuant to s. 28(3)
3. Employees (Wages)

· ESA s. 87-101

· 87(3) despite any other act, the amount of lien, charge etc is payable and enforceable in priority over all liens, charges, judgments, security interests, including any claim or right of government, security interest under PPSA, contractual right

· COEA s. 52 3 months’ wages for employees

· CAA s. 36(1) 3 months’ wages for employees

· Builders’ Lien Act s. 37(2) 6 weeks wages

· CBCA Directors may be personally liable for wages for up to 6 months
The Partial Abolition of Priorities: Creditor Assistance Act (CAA)

· (Attempt to) abolish common law “first in time, first in right” priorities

· S. 2 Sheriff levies money. Makes an entry in his “big book”. He distributes $ pro rata to all creditors who have managed to deliver to him writs of S&S or certificates within 30 days of the levy.

· Within the 30-day waiting period, sheriff has 30 days to keep levying and seizing. He looks at what’s owed, looks to see how much he’s levied, determines if there’s enough to pay the debts…if not, keep levying. 

· At the end of the 30 days, sheriff distributes pro rata among all ordinary JCs.

· 4 issues

1. What is a levy? When is a levy not a levy?

· Levy: Payment of money compelled by seizure (Benjamin Moore)

· No levy until sheriff actually has the money 

· In BC, if sheriff seizes JD’s property but never actually sells it b/c JD says wait, don’t sell, I’ll pay you ( levy

· CAA s. 23: notice under s. 2 must not be entered if, without sale by sheriff, all executions and claims in sheriff’s hands are withdrawn or paid in full. 

· If JD pays part of what is owed to sheriff, and sheriff has no other writs ( no levy

· So: can abort part-way through if s. 23 applies

2. What execution processes are not covered by the CAA?

· Proceeds from garnishment 

· CAA s. 34(1) attaching orders: A sheriff may attach debts owing to a debtor by any person resident in the sheriff's jurisdiction in the same manner as a creditor, if there are several executions and claims and there do not appear to be sufficient goods to pay them all and the sheriff's own fees.
· Provision read restrictively: sheriff must have other writs in his hand otherwise he’ll pay out the JC (Tan v. American Suites)
· Money realized by way of equitable execution
· Sheriff only involved if he’s equitable receiver

· Payments under subpoena to debtor proceedings
· Installment orders under SCR 42(5)
3. How does sheriff distribute in the event of a shortfall?

· CAA s. 38 sheriff can prepare a plan for distribution

· Objections may be made within 8 days of when he delivers his plan

· Distribution plan subject to judicial review

· Problems:

· There may be priorities, despite the fact that CAA attempts to abolish priorities

· ESA, employees (common problem)

· Special creditors

· Family creditors

· Creditors may be omitted: sheriff may fail to include some JCs 

· Sheriff should include any JCs who deliver writs within 30 days of levy

· MacMillan Bloedel: JCs who have delivered writs to sheriff before levy within 30 days of levy, or claimants who are effectively secured creditors or who have priority, can object to the distribution plan (added as party to objection)

· Land sold: registrar must distribute upon sale of real property

· Hankin Furniture v. Gill
4. Which creditors are obligated or entitled to share? 

· CAA s. 46: No priority among JCs (creditors w/judgment from BCSC, etc)

· Common law: crown has priority if claims of “equal degree” unless the “benefit-burden” exception applies (HSBC) – if crown claims uses COEA, and it’s a sale under that statute, sheriff can distribute pursuant to the statute

· Federal court JC may be obligated to share

· Province cannot compel JC from Federal Court to share under CAA

· If JCs from BCSC and Federal Court both deliver writs of S&S to the sheriff, the sheriff is obligated to follow common law, execute writs in the order they were delivered

· If Federal Court writ is executed first, that JC is entitled to the whole amount of the proceeds; not obligated to share under CAA

Reviewable Transactions

Fraudulent Conveyance Act (FCA)

P must show on BOP that JD fraudulently disposed of/conveyed property

· S. 1 act prohibits dispositions of property with intent to delay, hinder, or defraud creditors and others 

· Actus reus: disposition of property

· Assume it applies to any property exigible today

· Disposition: transfer by any method (assign, give, charge, etc. from Interpretation Act)

· Mens rea: intent to delay, hinder, or defraud creditors

· Must establish JD’s intent at time of disposition
· Subjective test

· How do you establish intent? 

· By direct admission by JD

· “Badges of fraud” aka circumstantial evidence

· Financial status of JD before and after transfer, if he disposed of his property to be judgment-proof

· Disposition in secrecy

· Disposition “in haste” or timing

· Retention of some benefit by JD (conveys farm to son but still acts like the owner, lives there)

· Chan v. Stanwood: must interpret statute with common sense, practicality. Even a legit transaction can be caught if it has intent to delay/hinder/defraud

· Burden of proof: ordinarily on plaintiff

· Exception: if disposition is between “near relatives”, defendant must explain

· Quantum of burden: it’s allegation of fraud, originally criminal statute, but not BARD… it’s balance of probabilities

· “Creditors and others”

· Persons who were creditors at time of disposition, as well as persons who subsequently become creditors, can apply to have disposition set aside under the Act

· McGuire v. Ottawa Wine Vaults: If at the time of the disposition the future JD has no creditors, and he disposes of his property, future creditors can apply to have disposition set aside. Future creditor must establish that the JD anticipated an accumulation of creditors, and that JD was entering upon “risky business” which he anticipated would generate debts, and was trying to protect his property.

· Boukalis: future creditors includes secured creditors at the time of disposition but subsequently become unsecured (they have standing to apply under this Act)

· S. 2 Disposition of property for FMV ( the Act does not apply unless the transferee had intent, notice or knowledge at time of transfer

· Transferee must have colluded with JD

· Transferee has knowledge that JD has creditors ( insufficient 

· “Good consideration” need not be full FMV

· Disposition to family member: court will take “natural love and affection” into account, relatives can pay below FMV

· Solomon: Collusion: shared intent to delay, hinder, defraud. Most dispositions for FMV are unimpeachable; transfer for value is safe. Mere suspicion is insufficient.

Remedies: FPA ss. 7-12

· Primary remedy: Court order that disposition be set aside to the extent that it satisfies the judgment

· Results: disposition isn’t void, it’s voidable at the instance of a JC who successfully invokes the act (so good title passes)

· Even if disposition is entirely set aside, so JD owns the property again, the successful plaintiff must still use ordinary execution processes to get at it

· However, JC may be able to persuade sheriff to seize property from transferee by issuing writ, saying that it was fraudulent conveyance

· S. 7 Tracing provision: if you succeed in impeaching disposition of property, court has power to order tracing pursuant to FPA

· S. 9 Dispositions or conveyances of immovable (real) property

· Provides special procedure under FCA to challenge dispositions of land which are alleged fraudulent conveyances 

· (1) not necessary to institute an action to set aside interest in real property

· (2) application can be made to SC calling on JD to “show cause” why the land should not be sold 

· Useful if disposition of land under FCA

Fraudulent Preference Act (FPA)

· S. 2, 3 prohibits fraudulent conveyance and fraudulent preferences

· Disposition of property while insolvent is void as against injured creditor

· Can’t prefer some creditors over others

· S. 3(1) Creditor must prove 3 things (CIBC v. Ash)

· Gift by way of conveyance

· At the time of the gift, the debtor was in insolvent circumstances or on the eve of insolvency or unable to pay his debts in full

· Donor made the gift with the intent to defeat, delay, hinder or prejudice any of his creditors 
· Insolvent: 

· Unable to pay their debts as they fall due in full

· Excess of liabilities over assets

· S. 2 may catch consent judgments 

· S. 3 alternative intents: either intent will suffice, but still need intent on part of debtor disposing of his property to prefer, or to delay, hinder, defeat creditors 

· Transfer is only fraudulent if creditor who receives payment had knowledge of circumstances from which he could conclude that debtor could not meet his liabilities, regardless if creditor was grossly negligent (Terrace Bavarian Inn)

· Ss. 4, 5 make it easier for objecting creditor to prove intent to give preference 

· “60-day rule”: a creditor who challenges or objects under FPA within 60 days of the disposition of property need not prove debtor’s intent

· If disposition is for value, must prove intent of the purchaser (prove double intent)

· S. 5 “deemed” to give creditor preference

· If creditor manages to establish that JD has engaged in a fraudulent preference, the payment will be void

· S. 6 creates huge exemptions to prohibition in s. 3

· 6(1) nothing in ss. 3-5 applies if the property disposed of is relatively equal to:

· A sale in good faith

· A payment made in the ordinary course of business to innocent persons

· A payment to a creditor

· A disposition in good faith of property of any kind made

(a) In consideration of a present actual payment in good faith in $;

(b) By way of security for a present actual advance of $ in good faith;

(c) In consideration of a present actual disposition in good faith of any property
· Very few dispositions or payments will be found to be fraudulent preferences

· Sheraton Desert Inn: s. 6(1) is an elusive provision that largely protects debtors from fraudulent preference actions when they pay other creditors
