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R. v. Hydro-Quebec (1997) SCC (Jan. 22) (p. 433)
Facts: Hydro Quebec ordered to stop emitting PCBs under the Environmental Protection Act. HQ challenges the legislation
Issue: Is the Act prohibitory? 
Ratio: Protecting the environment in and of itself qualifies as a criminal public purpose for the purposes of the test for s. 91(27)
Majority 
Emphasizes difference between national concern of POGG + criminal law
If you use the former, then you rule out the provinces
If you use the latter, you don’t rule out the provinces, they can still legislate as they see fit 
It would be inefficient + unrealistic if protecting environment included only prohibitions, it has to be done in a slow + cautious manner with regulations 
Decides to still say it’s federal rather than provincial, even though that’s the natural response, because LaForest J is an environment + finds protecting the environment is a national value 
Dissent → executive branch may exempt provinces in consultation if the province already has equivalent regulation
If that is the case + province must be regulation, then feds have to be regulatory too, which means it’s not a prohibition + can’t pass test 
Also, unless executive branch is involved, it’s not a prohibition 
Analysis: Quebec argues that since Act is regulatory in tone, it’s beyond Parliament
Feds argue that it’s within their right due to criminal law/POGG (national concern) 
Quotable: SCC has shown itself to be willing to stretch the meaning of “prohibition” within the 3 part test to cover – and therefore uphold as valid under s. 91(27) - legislation that has a distinctly regulatory character to it

Ref. re Assisted Human Reproduction Act (2010) SCC (Jan. 24) 
Facts: The Act has prohibitions, exceptions and sections regulating the prohibitions
Issue: Are the impugned sections necessarily incidental to the Act as a whole (and is the Act as a whole valid)?
Ratio: Used Necessarily Incidental Doctrine
Analysis: 4 judges (McLachlin) wanted to uphold all provisions because of Parliament's power to make criminal law
		Acknowledges looking at part in isolation before whole (as in General Motors), but decides to look at whole because there’s so much being challenged, then looks at impugned parts 
Previous cases since General Motors have always looked at whole first, this just formalized the practice 
Argued that morality constitutes a valid criminal law purpose
Majority morality of sexuality is not a valid criminal purpose in regards to Charter (Butler)
4 judges (LeBel) wanted to strike down all provisions because it’s not within Parliament’s power 
1 judge (Cromwell) was the decisive vote 
Quotable: Given the 4-4-1 divide  +  fact that Cromwell J’s reasons for judgment in that case are so short, it is difficult to know whether, and if so to what extent, the test for s. 91(27) has changed as a result of that decision
However, there are signs in the LeBel/Deschamps reasons for judgment of an interest in reviving Major’s idea from RJR of the need for a clear causal connection between the proscribed activity and the harm(s) the federal government says it’s seeking to address, along with a requirement that the harm in question be a serious one

Reference re Nova Scotia Board of Censors v. McNeil (1978) SCC (Jan. 29) (p. 452)
Facts: Nova Scotia Theatres and Amusements Act requires all films go through a censor board.
Showing a prohibited film would result in a fine and revocation of the theatre owner's licence.
Issue: Are these sections of the act valid?
Ratio: Act is regulation of the film industry +, thus, acceptable
Alternatively, they argue local morality is a matter of private nature within the province +, thus, could be upheld under s. 92(16)
Dissent  sees this as a provincial authority defining legality +, thus,  intruding into 91(27)
Analysis: Criminal law is generally concerned with public peace, order, security, health, morality 
Protecting dairy industry doesn’t fall into 1 of these areas, thus, not one of the typically criminal purpose 

Reference re Validity of Section 5(a) of the Dairy Industry Act (Margarine Reference) (1949) SCC (Jan. 17) 
Facts: Fed had criminal legislation prohibiting production + selling of margarine
Issue: Is the Securities Act valid as a general regulation of trade + commerce?
Ratio: Before this case, test for s. 91(27) was from PATA  prohibition coupled with a penalty (purely formal)
	This adds a new requirement to that test – the need for “a public purpose which can support [the prohibition] as being in relation to criminal law”
		E.g. of such purposes include “public peace, order, security, health, morality: these are the ordinary though not exclusive ends served by that law”
Analysis: Criminal law is generally concerned with public peace, order, security, health, morality 
Protecting dairy industry doesn’t fall into 1 of these areas, thus, not one of the typically criminal purpose 

RJR MacDonald Inc. v. Canada (AG) (1995) SCC (Jan. 22) (p. 425)
Facts: Legislation prohibited advertisements + promotion of tobacco + tobacco packaging that had unattributed health warning
Issue: Was the Act invalid because it dealt with intra-provincial trade, which was a provincial matter? 
Ratio: The presence of an exemption to a prohibition does not per se convert that prohibition into a regulation, and therefore take it outside s. 91(27)
7 judges agreed that feds were in their power because it was a prohibition, contained a penalty, + was of a criminal purpose of health 
Regarding exemption of foreign magazines, they stated it’s not a regulation, but just limiting the scope of prohibition 
Dissent → criminal sanctions must only apply to actions that “pose a significant, grave, and serious risk of harm to the public health, morality, safety, or security”
Adds a causation element → must link risk to public + prohibition will help
Narrow majority agrees that freedom of expression was violated + can’t be saved s. 1 of Charter, thus, struck down unattributed warning + banning advertising
Analysis: Tobacco argued that they fall presumptively under provincial control 
Argued, that the federal statute contained a significant exemption that prohibition didn’t apply to foreign magazines, which is 65% of magazines available in Canada → which should make it a regulation, not a prohibition 
Freedom of expression was violated by not allowing for unattributed health warning + banning advertising 
Fed argued that they weren’t regulating tobacco, they were using their power over criminal law
Quotable: Proposal made by Major that Rand’s test be refined by requiring the federal government to establish that the proscribed activity pose a “significant, grave and serious risk of harm” to the public purpose underlying the prohibition (in that case, health) is not adopted by the majority (but not explicitly rejected either)

Westendorp v. The Queen (1983) SCC (Jan. 29) (p. 456)
Facts: Calgary bylaw regulating use of city streets had penalties up to $300/60 days imprisonment
Bylaw was amended to include prostitution with penalties of up to $500/6 months imprisonment
Criminal provisions regarding prostitution had recently been changed
Issue: Is the amendment to the bylaw constitutionally valid?
Ratio: The amendment has nothing to do with control of city streets and it clearly does not fit with the existing bylaw
It is a clear attempt to supplement the Criminal Code in dealing with prostitution.

