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Jurisprudence  s. 91(27)
· Test: Prohibition, penalty, public purpose (Margarine Reference)
· Valid public purposes: public peace, order, security, health, morality, environment
· Reproductions Reference might have tightened the test by requiring the prescribed activity as posing a “significant, grave, and serious risk of harm”
· However, given the disjoined decision in that case, it’s not clear
· Provincial legislatures are given the power to create offences and impose penalties under s. 92(15) of the CA, 1867
· The jurisprudence demonstrates that some provincial legislation that bears a close resemblance to legislation that Parliament has enacted, or could enact, under s. 91(27) is upheld as valid (Bedard v. Dawson, McNeil, Dupond, Rio Hotel, Chatterjee) + some is struck down (Switzman, Westendorp, Morgentaler, Starr)
· There is no easy way – no bright line test – to distinguish the provincial legislation that will be held to be valid from that which will be held to be invalid.
· The factors that arguably support a finding of validity include:
· Presence of a strong local interest in the matter dealt with
· Temporary nature of the legislation
· Fact that the prohibition forms part of a larger legislative scheme regulating a particular kind of business
· Use of civil remedies instead of prohibitions
· If prohibitions are used, the limited nature of the prescribed penalties
· A preventive rather than punitive character to the legislation
· The factors that arguably support a finding of invalidity include:
· Stand-alone nature of the prohibition
· Seriousness of the threat to basic rights posed by the legislation
· Degree to which any prohibition parallels an offence in the Criminal Code
· A conviction that the legislation was enacted to fill a void recently created in the Criminal Code
· Severity of the sanctions; and evidence of colourability on the part of the provincial/municipal legislature
· SCC has shown itself to be willing to stretch the meaning of “prohibition” within the 3 part test to cover – and therefore uphold as valid under s. 91(27) - legislation that has a distinctly regulatory character to it (Hydro-Quebec, Firearms Act Ref.)
· Reasons for the SCC’s willingness to do that are not clear, but may include:
· Considerations such as the importance attached to the public purposes in question (health and safety)
· Need for a regulatory approach to deal with the problems at issue (environmental protection and use of firearms)
· Sense of the criminal law as a vehicle for articulation of defining national values 
· Desire to leave room for provincial legislatures to legislate in the same areas (which would not be possible if the national concern doctrine was used to sustain the federal legislation)

Factors that affect validity of provincial laws about morality + public order (Jan. 29)
	Valid
	Invalid (Morgentaler, Westendorp)

	Part of licensing/regulatory scheme (Nova Scotia Board of Censors v. McNeil p. 452)

More preventative than penalizing nature (Nova Scotia Board of Censors v. McNeil p. 452, Dupond v. City of Montreal et al p. 455) 

Connecting to property (McNeil) 

Civil consequences of behaviour (Chatterjee v. Ontario (AG) p. 460) 

Compliments criminal code (seems similar to extends, some judicial subjectiveness) (Nova Scotia Board of Censors v. McNeil p. 452)
	Severe penalties 

Goes after individuals rather than general people (Starr v. Houlden p. 461) 

Free standing offence, especially if broadly worded (Westendorp v. The Queen p. 456) 

[bookmark: _GoBack]Extends criminal code (seems similar to compliments, some judicial subjectiveness) (Morgentaler)




