Freedom of Expression – Definitions                                                                                              6

Method of Interpretation  Hunter v. Southam (p. 758)
· Charter is different from regular legislation because its entrenched + broad 
· Purposive approach
· Particular rights will be interpreted in the light of their purpose + interests that created it + in light of purpose + interests that created Charter
· Places limits on judicial interpretation + makes Charter reflective of social + historical contexts 
· Give large + liberal approach 
· Want to give rights enhancing interpretation, not in a legalistic method 
· Argue that s. 1 encourages this because it can be used to curb if interpretation is too broad
· Purposive + large + liberal approach are somewhat at odds, so that they should balance each other 
· Interpret large + liberal, then reined in by purposive 
· Always concern with legitimacy → don’t want Charter to change too much because it weakens legitimacy 
Freedom of Expression Analytical Framework  Fact Specific 
· Preliminary Issues
· Does the Charter apply (s. 32(1))? (March 5)
· Doesn’t apply to private actors (McKinney, Dolphin Delivery)
· However, if they are implementing a specific policy or program on behalf of government, it will be considered to be “government” for its conduct in implementing that policy or program is concerned.  (Eldridge, Blencoe) 
(a) E.g. Universities aren't government actors, but can be considered to be implementing “education” policy
· Doesn’t apply directly to the courts when they are adjudicating private disputes on the basis of the common law  (Dolphin Delivery, Hill, Pepi Cola, Salitoro) 
· Because the other branches can threaten citizen's rights but courts are neutral arbitrator
· Because Charter doesn't apply to private actors thus courts when are adjudicating between private holding, Charter can't apply or it would be applying to private actors indirectly
· However, legal rights in Charter must be read to apply to courts (e.g. s. 11(d) right to a fair trial, which must involve courts), would be unfair if same law in different provinces + one is in CL + other in legislation, then Charter would only apply to legislature
· Does apply directly to the courts when they are presiding over criminal/quasi-criminal disputes and otherwise performing “public functions.” (BCGEU, Dagenais)
· Doesn’t apply to CL
· However, s. 52.1 states that Constitution is primacy law + thus, Charter must apply to all law, including CL
· If arguments use "Charter rights", then courts won't listen, but "Charter values" will be responded to (Dolphin Delivery, Hill)
(a) Overturned, Charter rights were listened to it in Pepsi Cola + did change CL 
(b) Charter value argument has the entire burden on challenger --> stage 1 + 2 is melded, also don't have to go through all the formal steps of Oaks test (Hill)
(c) Charter values are unlikely to be broader than rights, although, it could be as there has been no statement by SCC
· Legislative and executive/administrative branches in respect of:
· All of the functions that they perform (e.g. collective bargaining) (Lavigne, Godbout) 
· Inaction as well as action (Vriend, Dunmore)
· Entities that are not formally within the legislative and executive/administrative branches if they fit any of these 3: 
· It’s activities are subject to the routine and direct/regular/substantial control of government
(a) Consider whether there is "routine and regular" control of "day to day operations" (Vriend, Dunmore)
· They perform quintessentially governmental functions
· They exercise the power of statutory compulsion pursuant to statutory authority
· Examples
(a) Community colleges are controlled by government, but hospitals and universities are not (Vriend, Dunmore)
(b) Such as municipalities making laws of general application, imposing taxes (Godbout)
(c) Arbitrator giving an order enforceable by State action. (Slaight Communications, Blencoe)
· Does the claimant have standing?
· Standing writ large
· Public Standing (Canada (AG) v. Downtown Eastside Sex Workers United Against Violence Society)
· Test  holistic 
(a) Whether a serious justiciable issue is raised
(b) Whether P has a real stake or a genuine interest in it
(c) Whether, in all the circumstances, the proposed suit is a reasonable and effective way to bring the issue before the courts
· Merits: First Stage (Irwin Toy)  only works when government is preventing speech, not the government forces them to say something, denied person access to government property for activity, or prevented a person to use a platform that they allowed others
· So easy to pass that most times government concedes this + goes to Second Stage
· Is the claimant’s activity protected by s. 2(b)?
· Does the claimant’s activity constitute an attempt to convey meaning?
· Both speech + conduct fit (Dolphin Delivery)
· Includes rights to + from speech
(a) 2 views on compelled speech
· Dominant view  Infringed if the fact of the compulsion means that the speaker is unable to effectively counteract the compelled expression by expressing his/her/its own views on the subject in question (McLachlin in RJR and JTI).
· Infringed if third parties would associate the compelled expression with the speaker (La Forest in RJR)
· Choosing the language you want to protect yourself is protected (Ford)
· Threats of violence is not protected (Khawaja, cited in Whatcott)
· If so, is it non-violent in form?
· Limited to manner in which communicative activity takes place, not related to content
· Very broad on the face of it, including perjury, conspiring to commit a crime, counselling to commit a crime, parking somewhere you’re not supposed to (as form of protest) 
· Includes violence to people + property  
(a) Dolphin Delivery included threats, Irwin Toy didn’t, SCC is considering going back to Dolphin Delivery
· If so, has the government infringed on that protected interest?
· Is the restriction “tied to content” (in which case the infringement is said to be purpose-based)? 
· If not, does the protected activity further at least one of the three rationales for protecting freedom of expression (in which case the infringement is said to be effects-based)
· P must demonstrate expressive activity furthers at least one of the 3 rationales
· Merits: Second Stage  especially fact specific  most cases resolved at this stage
· Preliminary Issues
· Context/deference (RJR)  concerns about democratic legitimacy + functional efficiency 
· Relative importance of the interest protected by the right/freedom at stake (Thomson Newspapers)
· High deference  State is protecting vulnerable group or has no choice/little choice but to rely on inconclusive social science evidence 
· Low deference  Judges, due to their training, are in best position to decide
· Mere fact that the [impugned] legislation represents Parliament’s response to a decision of this Court does not militate for or against deference (JTI)
· Value of Charter right being defended (Ford, Irwin Toy)  Each of these are limited, however, are capable of providing some guidance (Keegstra)  demonstration of highly contextual analysis + often where deference in opinion occur 
· Democratic self-government → can’t have properly functioning democracy without freedom of expression
· Advancement of truth + knowledge → truth can’t be discovered without discovering knowledge through “a marketplace of ideas”
· Promotion of individual self-realization →each individual human being must explore one’s own views + explore other individuals’ views to gain self-realization
(a) Commercial speech fits here (Ford)
· [bookmark: _GoBack]Is the infringement “prescribed by law”?  low standard (Taylor, Osborne) because governments in this day and age often need to legislate in relatively general terms - which in some circumstances will entail granting broad discretionary authority to subordinate bodies/officials – in order to govern effectively (Osborne, Nova Scotia Pharmaceutical)
· If the impugned governmental action was taken by a government official or other subordinate body, was there a legal basis for that action?
· When governments/government officials act to limit the rights/freedoms of the citizenry, they have at a minimum to have a basis in the law (statutory or common) for doing so (Therens)
(a) Actions must be expressly provided for by statute, regulation, or common law rule, or result by necessary implication from the terms 
· Strict interpretation applies in criminal contexts
(b) Action has been granted a discretion that can fairly be said to authorize the action taken (subject to that action being held to be reasonable and demonstrably justified in accordance with the other half of s. 1) (Slaight Communications)
· Looser interpretation applies to civil contexts
· If the impugned governmental action is legislation, is that legislation reasonably/sufficiently precise in its wording? (Irwin Toy, Osborne)
· Test  has the legislature has provided an intelligible standard according to which the judiciary must do its work(Irwin Toy)
· If so, is the infringement reasonable/demonstrably justified?
· “Free + democratic society” = respect for the inherent dignity of the human person, commitment to social justice and equality, accommodation of a wide variety of beliefs, respect for cultural and group identity, and faith in social and political institutions which enhance the participation of individuals and groups in society (Oakes)
· Are the objectives of the impugned governmental action both valid + sufficiently important to warrant overriding the Charter right/freedom in question?  low standard (NAPE)
· Only look at original purpose (Big M), however, courts have been willing to stretch the original purpose (Butler)
· NOT VALID  imposition on society as a whole of the majority’s conception of sexual morality (Butler)
· Is the impugned governmental action proportional to the objectives underlying it:
· Is that action rationally connected to those objectives?  low standard
(a) Government has to satisfy the court that there is a logical/common sense connection between the means and the ends, in the sense that a rational person would accept that the means chosen will further those ends at least to some degree
(b) Evidence is nice, but not required, logic + common sense can suffice because often there won’t be clear evidence (RJR)
(c) Evidence is nice, but not required, logic + common sense can suffice because often there won’t be clear evidence (RJR)
· Does that action minimally impair the right/freedom in question?  bears most of the analysis weight
· If law falls within a range of reasonable alternatives, the courts will not find it overbroad merely because they can conceive of an alternative which might better tailor objective to infringement (RJR)
· Value of expression + deference plays into this
· Complete bans are more difficult than partial bans
· 2 types of arguments (Keegstra, Butler, RJR)
· Alternative Means  not convincing  (Keegstra, Butler, was used in Whatcott)
· Over breadth
· If courts want to keep legislation, but have broad terms, limit them; if courts want to get rid of legislation, broaden terms (Keegstra)
· Do the benefits of that action outweigh the costs? Balancing salutary + deleterious effects (Dagenais)  
· Differentiates this factor from minimal impairment
· Balances (noble) purpose with (negative) effects
· Takes into account value + severity of restriction
· Salutary effects of action, + not just the objectives underlying that action, had to be a benefit
· Until recently, SCC has rarely spent much time on this step because it has tended to roll this analysis into its application of the minimal impairment step. 
· However, there have been signs in a couple of recent decisions (Bryan, Hutterian Brotherhood) that this step might be becoming more important, at least in cases in which there is a lack of hard evidence supporting the government’s claim that the impugned action has generated/will generate significant salutary effects 
· Abella J writing tends to spend more time on this
· Remedies
· Is this a case to which s. 52(1) of the CA, 1982 applies and, if so, which of the available s. 52(1) remedies is appropriate (eg., declaration of invalidity, suspended declaration of invalidity, reading down, reading in)?
· Is this a case to which s. 24(1) of the Charter applies, and, if so, what is the “appropriate and just” remedy (eg, injunctive relief, damages, stay of proceedings)?
· Is this a case to which s. 24(2) of the Charter applies, and, if so, should the evidence be excluded?

Evidence (Feb. 26)
· Inter alia the language used in the specific provision in question
· Language used in related Charter provisions (e.g., s 15(2) in relation to s. 15(1))
· Presence of s. 1
· Interpretations given to similarly worded provisions in the Canadian Bill of Rights
· Other prior Canadian jurisprudence in which rights/freedoms protected by the Charter have been discussed
· Text of related right/freedom-granting provisions in international and foreign domestic bills/charters of rights
· Interpretations given to those provisions
· Legislative history of the Charter
· Philosophical writings
· Historical writings about the origins of certain rights/freedoms
· Interpretive provisions of the Charter itself (e.g., s. 27)
· Academic literature
· Fact that the Charter was enacted in both English and French

