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AG Manitoba v. Manitoba Egg and Poultry Association (1968) SCC (Nov. 28) (p. 360)
[bookmark: _GoBack]Facts: Manitoba enacts legislation to control the marketing of all eggs within the province
Issue: Is legislation valid since it regulates with intra-provincial trade? 
Ratio: If aim is to regulate inter-provincial legislation, then even if transactions take place in the province, it’s still exceeds provincial power to regulate intra-provincial trade 
Analysis: Finds provincial legislation is valid
	4 judges considers purely territory method of defining “intra-provincial trade” doesn’t work very well, because the intra-provincial exchange might just be 1st step in an inter-provincial/international chain 
New test is →What is the aim of legislation? If the effect of legislation on inter-provincial/international trade is purely incidental (not aiming at these trades), then it’s intra-provincial 
Quotable: Neither Martland + Laskin talk about legislation being in pith + substance to regulate inter-provincial trade 
Thus, don’t need to find entire scheme is aimed at inter-provincial trade, just if a part of it, it’s enough
Inconsistent with general understanding of “Pith + Substance”, allowing for greater incursion on provincial power 
Weiler critique 
SCC shouldn’t have looked at legislation on its merits in cases with legislation being constructed to be struck down
SCC shouldn’t have looked at legislation since there was no factual underpinnings + 
Case seemed identical to Carnation 
Why did SCC say Quebec’s Carnation case was okay, but Manitoba’s wasn’t? 
Weiler’s belief → SCC was terrible of policing judicial review of federalism unless the Federal Paramountcy Doctrine comes into play 
Courts should take an aggressive approach to judicial review of provincial protectionist schemes since it most affects those outside the province who cannot vote on the issues
SCC’s rejection of JCPC’s strictly territorial approach to intraprovincial trade/trading transactions, and substitution therefor of an approach based on the court’s assessment of the aim of the impugned provincial legislation, in particular whether the legislation was aimed at the regulation of international/interprovincial trade
Reasoning in these SCC cases suggests that it is not necessary to find that the pith and substance of the entire statutory scheme enacted by the provincial legislature is to regulate international and/or interprovincial trade in order to hold such legislation ultra vires; it is arguably sufficient to find that part of the scheme was aimed at the regulation of such trade

Caloil Inc. v. AG Canada (1971) SCC (Jan. 10) (p. 387)
Facts: 1970 → federal government have regulations that prevented oil importers from transporting any gasoline across a line running north-south through ON + QB
Wanted to provide market for western Canadian oil + limit use of imported oil to eastern Canada
Issue: Is legislation valid since it interferences with intra-provincial trade? 
Ratio: Legislation is okay, invasion is justified because its necessarily incidental 
Quotable: Willingness SCC in this case and Manitoba CA in Klassen to apply the necessarily incidental doctrine in favour of federal legislation regulating intra-provincial trade/trading transactions in context of schemes focusing on the regulation of international/interprovincial trade
Use by SCC in Dominion Stores of old JCPC jurisprudence on s. 91(2) rather than Klassen + Caloil, even while acknowledging that that older jurisprudence might be in need of a rethink

Canadian Industrial Gas and Oil Ld. V. Government of Saskatchewan (1978) SCC (Jan. 8) (p. 370)
Facts: Rapid increase in world oil prices led Saskatchewan to enact legislation that ensures their provincial government will reap the benefit of the increase in value
Most of the oil in Saskatchewan is destined for out of province trade
Issue: Is legislation valid since it interferences with intra-provincial trade? 
Ratio: Legislation was an indirect tax, thus, invalid + legislation is directly aimed at the production of oil destined for export + has effect of regulating the export price, since the producer is effectively compelled to obtain that price on sale of product, therefore, not intra-provincial trade, thus, invalid (p. 373)
Carnation case is distinguished from this based on facts, but preserved test (p. 372) 
Dissent: Dickson’s adoption of an American-style balancing test when reviewing provincial legislation in the economic sphere
Is the interest of the province reflected in the legislation sufficiently important to outweigh the burden that the legislation imposes on international/interprovincial trade?
Analysis: P argued that legislation isn’t valid because it was an attempt to legislate international + inter-provincial trade of oil through its term of forcing fair market price + this is an indirect tax
Quotable: SCC’s rejection of JCPC’s strictly territorial approach to intra-provincial trade/trading transactions, and substitution therefor of an approach based on the court’s assessment of the aim of the impugned provincial legislation, in particular whether the legislation was aimed at the regulation of international/interprovincial trade

Carnation Co. Ltd. v. Quebec Agricultural Marketing Board (1968) SCC (Nov. 26) (p. 356)
Facts: 1970 → federal government have regulations that prevented oil importers from transporting any gasoline across a line running north-south through ON + QB
Wanted to provide market for western Canadian oil + limit use of imported oil to eastern Canada
Issue: Is legislation valid since it interferences with intra-provincial trade? 
Ratio: P’s milk business mainly deals with inter-provincial trade, not intra-provincial trade
JCPC defines “intra-provincial trade” mainly through terroristic means → if transaction took place within province, then it’s was intra-provincial trade 
Analysis: Finds provincial legislation is valid
	4 judges considers purely territory method of defining “intra-provincial trade” doesn’t work very well, because the intra-provincial exchange might just be 1st step in an inter-provincial/international chain 
New test is →What is the aim of legislation? If the effect of legislation on inter-provincial/international trade is purely incidental (not aiming at these trades), then it’s intra-provincial 
Quotable: SCC’s rejection of JCPC’s strictly territorial approach to intra-provincial trade/trading transactions, and substitution therefor of an approach based on the court’s assessment of the aim of the impugned provincial legislation, in particular whether the legislation was aimed at the regulation of international/interprovincial trade

Central Canada Potash Co. Ltd. v. Government of Saskatchewan (1979) SCC (Jan. 8) (p. 375)
Facts: Saskatchewan enacts legislation setting quotas and minimum prices on potash production.
Issue: Is legislation valid since it interferences with intra-provincial trade? 
Ratio: Used test of aim of legislation → if it was just quota, it would have been fine, but the price imposition was an overstep 
	Federal legislation can’t control production within a province.
Analysis: P argued that this legislation was attempting to regulate price of products moving across provinces + international borders, thus, invalid
Quotable: SCC’s rejection of JCPC’s strictly territorial approach to intra-provincial trade/trading transactions, and substitution therefor of an approach based on the court’s assessment of the aim of the impugned provincial legislation, in particular whether the legislation was aimed at the regulation of international/interprovincial trade
	If there hadn’t been price fixing, more likely SCC would have found it to be valid

Dominion Stores Ltd. v. The Queen (1980) SCC (Jan. 10) (p. 388)
Facts: Federal regulation of grade naming of agricultural products moving across provinces + international borders
If the product is moving within provinces, it’s not mandatory to put grade name, but if they do, has to be the right grade
P put grade on their apples, for intra-provincial trade, that wasn’t accurate
Issue: Do the federal requirements apply to local produce sold locally?
Ratio: Federal legislation may not regulate transactions occurring entirely within a province
Analysis: Ignores the Necessarily Incidental Doctrine, instead argues Watertight Compartments 
Quotable: Use by SCC of old JCPC jurisprudence on s. 91(2) rather than Klassen + Caloil, even while acknowledging that that older jurisprudence might be in need of a rethink
SCC’s unwillingness to use the Necessarily Incidental Doctrine in favour of federal legislation regulating intra-provincial trade in part on basis of existence of parallel provincial scheme

Reference re Agricultural Products Marketing Act (1978) SCC (Nov. 28) (p. 356)
Facts: Agricultural Products Marketing Act was part of a cooperative scheme between the federal and provincial governments to address the issues arising in the Manitoba Egg Reference
Several egg producers were unhappy with the quotas set out under this scheme
A total product number is reached by predicting sale of eggs in Canada + international for next year
Each province + individual producer is given a quota from the total number
Province enacts parallel legislation 
Issue: Is legislation valid since it regulates with intra-provincial trade? 
Ratio: If aim is to regulate inter-provincial legislation, then even if transactions take place in the province, it’s still exceeds provincial power to regulate intra-provincial trade 
Analysis: Showed restraint since a great deal of effort went into establishing the scheme. 
To do so, Pigeon distinguishes production from marketing and says that production falls to the provinces under s. 92(10) (local undertakings)
Laskin limits the scope of s. 121 to legislation "in essence and purpose" related to provincial boundaries.
“All articles of the growth, produce, or manufacture of any one of the provinces after the union shall be admitted free into any of the other provinces”
AKA provinces can’t create customs to protect their provinces 
Quotable: SCC’s willingness to show restraint when asked to review dovetailing legislation enacted by the two orders of government following a lengthy process of federal-provincial consultation and co-operation
SCC’s holding that “the control of production, whether agricultural or industrial, is prima facie a local matter, a matter of provincial jurisdiction,” relying (surprisingly) on s. 92(10)
Limited scope given by SCC to s. 121 in context of federally established provincial production quotas: implication is that s. 121 will only invalidate legislation that has a “punitive” character and is “directed against or in favour of any Province”

Reference re Securities Act (2011) SCC (Jan. 17) 
Facts: Securities Act would create a single national securities regulator. Provinces could choose to opt in or to continue using their existing regulations.
Issue: Is the Securities Act valid as a general regulation of trade + commerce?
Ratio: Use General Motors analysis
Analysis: Decided that federal legislation at issue, which would have established a comprehensive national securities regulatory regime, failed to satisfy test + was ultra vires
Regulatory scheme → yes
Overseen by agency → yes
Deals with trade as a whole rather than single → single trade 
Court was inclined to view legislation as designed to regulate a single trade, securities
Court was a little hesitant about it though 
Beyond constitutional capacity of provinces to enact → yes
Systematic risk is “risks that occasion a ‘domino effect’ whereby the risk of default by one market participant will impact the ability of others to fulfil their legal obligations, setting off a chain of negative economic consequences that pervade an entire financial system”
Provinces can’t prove that they will all stay together and maintain the system
Change from General Motors → used to be as long as it’s possible for the provinces were to do so, now it's whether the provinces have the political will/practical means to stay in the area after entering 
If one of the provinces fail to live up to obligations, will there negative effects to other parties? yes
Allowing provinces to opt in might have been more politically palatable, but made it less constitution
Effectiveness is not a concern for this test, therefore, confusing why this 5th criteria would exist
Could be that efficacy is regarded as what is “optimum as a matter of policy” → courts job isn’t to try to find the perfect solution for the problem + this test only asks if the achievable efficiency is doable 
The test only used as a tool to answer question of whether federalism will continue to work on its current track
Real question (General Motors)→ is this qualitatively different from what the Provinces can constitutionally + practically do in this area?
Division of powers over economic regulation
Power of provinces to regulate economics depend on the aim of legislation, not geography 
Predicting courts decision is difficult 
Power of federals to regulate “international + inter-provincial trade” + “general regulations of trade” 
Feds can interference in provincial power if main thrust of legislation is aim towards international + inter-provincial trade unless there’s special reasons (e.g. Dominion Stores → parallel provincial legislation)
General regulations of trade → General Motors test to try to answer question “is this federal legislation qualitatively different from the provincial powers?” 

Quotable: Provinces won due to General Motors + Kirkbi AG, some scholars thought it might go feds away
	Not a surprise that provinces won, but surprise that all 9 judges agreed 
	Main lesson seems to be that ultimate question when courts are asked to apply second branch of s. 91(2) is whether the impugned federal legislation is “qualitatively different from anything that could practically or constitutionally be enacted by the individual provinces either separately or in combination” (General Motors), with the five indicia being very much that, not a hard and fast checklist

The Queen v. Klassen (1960) Man CA (Jan. 10) (p. 382)
Facts: Canadian Wheat Board Act set out a quota system and required all grain to be logged under that system. D purchased grain from a local farmer without recording the purchase. However, the processed feed was never sold outside of Manitoba.
Issue: Was the Act invalid because it dealt with intra-provincial trade, which was a provincial matter? 
Ratio: Legislation thrust is to regulate inter-provincial + international grain trade, thus, the intra-provincial effects are auxiliary effects + justified by main thrust of legislation 
Analysis: Interferences are necessarily incidental + therefore the application to local feed mills is constitutionally valid  
Quotable: Willingness of Manitoba CA in this case and SCC in Caloil to apply the necessarily incidental doctrine in favour of federal legislation regulating intra-provincial trade/trading transactions in context of schemes focusing on the regulation of international/interprovincial trade
Use by SCC in Dominion Stores of old JCPC jurisprudence on s. 91(2) rather than Klassen + Caloil, even while acknowledging that that older jurisprudence might be in need of a rethink

