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Normative Criteria for Choice in Federal System on Division of Power (Oct. 24) (p. 200)
· In dividing up legislative power, one can do so based on:
· Community → social dimensions of people
· Divide up territory based on social similarity, sense of community 
· Community has tended to mean territorial community in Canada
· Relevant “communities” in Canada
· Federal building 
· Province building
· 2 nations building → English + French  
· [bookmark: _GoBack]Functional Efficiency → based on division that allows for efficiency, utilitarian
· Usually consider economic dimensions 
· Angler in Elevator case explicitly used functional efficiency in his dissent 
· Relevant conceptions of efficiency in Canada
· Economies of scale (favours national economy) 
· Pathology of size (favours provincial economy)
· Consensus → don’t allow for both orders of government to overlap
· Democracy → based on whether giving an section of government power will enhance/lessen democracy
· Usually consider political dimensions 
· Relevant conceptions of democracy in Canada → none favours either fed/provinces 
· Majority rule
· Integral rights + freedoms in a functioning democracy
· Allows for active participation of electorates 
· Different nations have chosen different criterions of choice
· Community → used by Canada
· Functional efficiency → used by Germany
· Democracy → used by US
· Dominant criterions of choice can change over time
· E.g. while community is dominant criterion of choice, during times of emergency, Canada has tended to use functional efficiency until emergency has passed
· Dominant criterions doesn’t determine preference for feds/province, only nature of debate

Classical v. Modern Federalism (Nov. 7) (p. 247)
· Classical federalism → clear division between federal + provincial powers
· Connects it with judicial activism + JCPC era
· Modern federalism → tolerates functional concurrency 
· Connects it with judicial restraint + SCC era 
· Insight → correlation with federalism type + era
· Better link between classical federalism with economic legislation (to make it more difficult to legislate) + modern federalism with social legislation 


Interpreting the Divison of Powers (Oct. 24) (p. 199)
· Sequence of tests: validity, applicability, operability
· Validity, operability, applicability only if DII applies to a new area that hasn’t used the old sequence (e.g. federal elections) 
· Validity
· Pith and Substance 
· Method
· What is the “pith and substance”/”matter” of the legislation?
· Incidental Matter Doctrine
· If an Act has an incidental effect in the other order of government, it’s irrelevant to “Pith and Substance” analysis
· “Matter is decided by looking at:
· Flexible approach 
· Purpose + effect of law are relevant, but purpose is more important
· What is the legal effect?
· What is the practical effect?
· Only used if laws has existed for a while + seeing if real world effects actually matches “legal effect”
· Does the “matter” fall into s.91 or s.92’s class of subjects?
· Judicial precedent → if other legislation that’s similar to current one, will look at that case’s analysis of legislation 
· Fit between legislation and the purpose proffered by enacting government 
· Legislative Intent examined through these factors:
· Course of events leading to enactment
· Legislative history 
· Similarity (or lack therefor) to other legislation enacted by other order of government 
· Does the legislation reflect government’s official intent?
· Presence/absence of evidence supporting proffered purpose→ what’s the evidence that legislature will be helpful to government’s official intent 
· Examples
· R. v. Morgentaler (1993) SCC (p. 215)
· Reference re Employment Insurance Act (Can), ss. 22 & 23 (2005) SCC (p. 226)
· Double Aspect Doctrine (Sept. 24, Oct 31)
· Method
· Federal + provincial legislature can legislate the same issue provided they do so in a different aspect/for a different purpose
· If there is conflict Federal Paramountcy is invoked
· Areas
· P. 239: temperance, insolvency, highways, trading stamps, aspects of Sunday observance 
· P. 240: immigration, moral regulation of films + videos, nude dancing, gaming, temperance + support + custody in divorce proceedings, interest rates, insolvency
· Analysis
· Mere fact that 1 order of government can legislate doesn’t mean the other can’t, then use Pith + Substance analysis to see if other order of government’s legislation is legit 
· Uses Letterman analysis (the totality of law) to see which aspect is more important  rarely used
· See what aspects are in legislation?
· If both federal + provincial aspect exists, ask which one is “more important”
· Measure importance → Are Canadians better off done provincially or federally?
· Implied that this is decided on normative criteria (community, functional efficiency, democracy) 
· Gives judges a lot of leeway + we just have to trust them, which he’s fine with 
· Can end up with functional concurrence 
· Bates J. wasn’t a fan of functional concurrency because feared that the more concurrency, the less provincial autonomy due to Federal Paramountcy 
· Example
· Hodge v. The Queen (1883) JCPC (Sept. 24) (p. 107)
· Multiple Access Ltd. V. McCutcheon (1982) SCC (p. 237)
· Ancillary Powers Doctrine (AKA Necessarily Incidental Doctrine)
· Purpose
· Used to challenge specific section of act
· Can concede that act as a whole is constitutional
· Test
· Does the section encroach on a head of power of the other order of power?  spectrum, not binary 
· Looking at the act, which includes the relevant section, is it valid?
· Is the section necessarily to the act?
· Strictness of test will depend on answer to the 1st question
· The greater the encroachment, the more necessarily the section must be 
· Great encroachment requires a necessarily connection
· Some-what encroachment requires a rational connection
· Example
· General Motors of Canada Ltd. v. City National Leasing (1989) SCC (p. 242)
· Lacombe v. Quebec (2010) SCC
· Other Methods that aren’t really used
· JCPC method  not used anymore
· See the subject of act, see if it fits s. 92, then s. 91, if it’s accommodated in s.91, then it would be a federal matter
· “The Neglected Logic of s.91 and s.92” by Abel method  never used
· If fed legislation → construe economic legislation broadly, social legislation narrowly
· If provincial legislation → construe social legislation broadly, economic legislation narrowly
· Test 
· Find matter of legislation
· Find matter in heads of power
· If can’t find it, then look to see if it’s s.91(16) (local matter) or POGG to determine if it’s provincial or federal matter
· Doesn’t find overlap between 2 areas/can’t end up with functional concurrence
· Applicability (Nov. 7)  Doctrine of Interjurisdictional Immunity 
· Purpose
· Applies when valid, generally worded statutes are applied to areas in the core of the other jurisdiction
· Dickson J would have preferred to ignore this doctrine, and allow generally worded laws to apply
· If the federal didn't like that application, could enact their own legislation + rely on Federal Paramountcy 
· Usually involves limiting provincial power than the reverse
· If applicability is raised to protect fed core + court agrees, then provinces are frozen from this area for always
· If fed core is only protected only through federal supremacy, then provinces are only frozen from this area as long as fed’s are interested in this area
· Test
· Irwin Toy  courts always use “impairing” test (Canadian Western Bank v. The Queen in Right of Alberta)
· If provincial legislature apply directly to federal legislature, can use “impairing” level of feds
· If provincial legislation apply indirectly federal legislature, can use “affecting” level of feds
· Lower standard of proof
· 2 step analytical framework (Quebec (A.G.) v. Canadian Owners and Pilots Association)
· If provincial legislature is applied in this area, does it encroach/trench on a core area of federal jurisdiction? 
· Impair = suggests an impact that not only affects the core federal power, but does so in a way that seriously or significantly trammels the power
· Determine whether the provincial law’s effect on the exercise of the protected federal power is sufficiently serious to invoke the Doctrine of Interjurisdictional Immunity 
· Examples
· McKay v. The Queen (1965) SCC (p. 251)
· Commission du salaire minimum v. Bell Telephone Co. of Canada (Bell #1) (1966) SCC (p. 255)
· Bell Canada v. Quebec (Commission de la sante et de la secuirte du travail) (Bell #2) (1988) SCC (p. 257)
· Canadian Western Bank v. The Queen in Right of Alberta (2007) SCC (p. 264)
· Quebec (A.G.) v. Canadian Owners and Pilots Association (2010) SCC
· Canada v. PHS Community Services Society (2011) SCC
· Marine Services International Ltd. v. Ryan Estate (2013) SCC
· Operability  Federal Paramountcy
· Purpose
· Both fed + provincial laws are valid
· The 2 sets of laws are in conflict
· If a conflict is found
· Federal laws are used → federal supremacy is in s. 95 of Constitution for specific areas + courts has applied this generally 
· s. 94(a) reverses supremacy for old age pensions, which privileges provincial law
· Provincial laws for the area of conflict is found inoperable, but is still valid law 
· Provincial laws in the non-conflict area remains operable
· Area in conflict becomes operable if the federal law stops operating 
· Test for conflict
· Overlap  The provincial legislation duplicates the federal
· Considered + rejected 
· Multiple Access Ltd. v. McCutcheon (1982) SCC (p. 237)
· Because both legislations do same thing, then federal purpose isn’t frustrated, thus, not a problem 
· Impossibility of Dual Compliance by People Impossible for those the two enactments are being, or could be, applied to comply with both
· Main focus on whether people can follow both
· Considered + allowed 
· Multiple Access Ltd. v. McCutcheon (1982) SCC (p. 237)
· Bank of Montreal v. Hall (1990) SCC (p. 282)
· M & D Farm Ltd. v. Manitoba Agricultural Credit Corp. (1999) SCC (p. 281)
· Ross v. Registrar of Motor Vehicles (1975) SCC (p. 273)
· Considered as an useable argument, didn’t use
· Rothmans, Benson & Hodges Inc. v. Saskatchewan (2005) SCC (p. 289)
· Impossibility of Dual Compliance by Court  It is impossible for judges and other state decision-makers to give effect to both enactments
· Main focus on whether judges can follow both
· Considered + allowed in 
· M & D Farm Ltd. v. Manitoba Agricultural Credit Corp. (1999) SCC (p. 281)
· Law Society of British Columbia v. Mangat (2001) SCC (p. 287)
· Rothmans, Benson & Hodges Inc. v. Saskatchewan (2005) SCC (p. 289)
· British Columbia (AG) v. Lafarge Canada Inc. (2007) SCC (p. 293) 
· Ross v. Registrar of Motor Vehicles (1975) SCC (p. 273)
· Frustration of Federal Purpose  Permitting the provincial legislation to operate would frustrate the purpose underlying the federal legislation
· Considered + allowed in 
· Bank of Montreal v. Hall (1990) SCC (p. 282)
· Ross v. Registrar of Motor Vehicles (1975) SCC (p. 273)  found in Dissent (Judson J)
· Law Society of British Columbia v. Mangat (2001) SCC (p. 287)
· British Columbia (AG) v. Lafarge Canada Inc. (2007) SCC (p. 293) 
· Federal intention to cover the field  Parliament has expressed the intention to have the federal legislation override any provincial legislation governing the same area (or, as the Court sometimes puts it, to cover the field)
· Hasn’t been rejected, but not yet established 
· If established, provincial autonomy would be whim of feds
· Considered in Ross v. Registrar of Motor Vehicles looking at Australia case
· Doesn’t think it’s a valid application in this case, but didn’t reject it if it was a valid application
· Considered in Bank of Montreal v. Hall extensively, but doesn’t decide case based on this 
· Considered in Rothmans, Benson & Hodges Inc. v. Saskatchewan, but court didn’t find the federal legislative intent
· If federal legislative intent is found, then does it just go back to questions of validity since a field is pretty wide + it is likely to stray into a provincial head of power?



