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General Governing Rules (Sept. 3) (p. 4): (Macklem + Rogerson)
· 2 definitions of “constitution”
· Small “c” constitution 
· An assortment of important rules, principles, and practices relating to the government of society 
· Not necessarily law, also has many constitutional conventions (has power written in, but limited through tradition, thus, doesn’t have all the de facto powers) 
· Big “C” constitution
· Actual written constitution, subset of small “c” constitution  
· Courts when exercising judicial review is concerned with this only 
· 5 vital features of Canadian constitution
· Parliamentary democracy
· Federalism  division of powers along regional jurisdictions
· Criteria (Sept. 12) (Macklem + Rogerson) (p. 91)
· A division of legislative powers between 2 orders of government who must coordinate, one is national + other is regional, who must be equal 
· The division of power can’t be changed unilaterally
· This division is protected by impartial + independent arbitrator (judiciary)
· Individual + group rights  Charter 
· Aboriginal rights
· Constitutionalism - we have a “Constitution” 
· 5 important features of Canadian constitution 
· Rule of law
· Constitutional convention 
· Judicial independence 
· Legislative supremacy  might not be true because of judicial review
· Judicial review (Sept. 5, 10)
· Part of our Constitution since the beginning, courts judged if Canadian government was following the UK government 
· Canadian court has always assumed it has this power, but not always used legitimately 
· Always in the background is the question of whether the court should use this power
· Methods of triggering judicial review 
· Reference 
· Ordinary litigation 
· Declaratory Proceedings → litigation is used specifically to challenge a law’s constitutionality
· It used to be that this type required standing 
· Public Interest Standing Test  holistic test (Canada (AG) v. Downtown Eastside Sex Workers United Against Violence Society) (Sept. 12)
· Whether a serious justiciable issue is raised
· Whether P has a real stake or a genuine interest in it
· Whether, in all the circumstances, the proposed suit is a reasonable and effective way to bring the issue before the courts 
· 
Sources of Canadian Constitution  most to least important (Sept. 5) (p. 5) (Macklem + Rogerson)
· Imperial Parliament Legislation
· Crown’s Own in Council
· Most important is Royal Proclamation of 1973 for relationship between Europeans and Native Americans 
· Federal + Provincial statute (e.g. Supreme Court Act, Constitution Act of BC) 
· Only ones that deal with how we govern ourselves 
· Common law (e.g. parliamentary privilege) 
· Convention (only included in small “c” constitution) 
 
Passive Virtues (Sept. 12)  Bickel
· Judicial review is very significant 
· For the review to be legitimate, they have to be based on principles
· Politicians will do this based on political calculus 
· Judges should be very careful in when they use the power, thus, judges should control access to judicial so that only the most important cases should come through
· Ways to control access
· Standing
· Mootness → has to have practical implications in challenging law (e.g. repealed laws don’t need to be challenged)
· Ripeness → law has to be ripe (e.g. bills can’t be challenged)
· Political Questions Doctrine → if challenges are too political, shouldn’t touch (e.g. anything related to foreign affairs) 
· Very popular in U.S., not very popular in Canada 
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JCPC (Sept. 19) 
· Main contributions to federalism
· POGG
· Trade + commerce
· Criminal law 
· Gave provinces broad civil + property rights
· 4 JCPC members who were really important to JCPC contributions to federalism
· Watson (late 1800s)  very pro-provinces
· Gave provinces broad rights
· POGG  distinct head of power, but has to be of national concern 
· Haldane’s view of Watson (Sept. 26) (p. 129)
· Didn’t see Watson as merely a textualist, but as helping to fill in a lot of the blank spaces 
· Saw Watson as a statesman as well as a jurist 
· Saw Watson as helping to ensure Canadian federalism as having strong provinces (Mowat’s conception), which Haldane also agrees with 
· Cases 
· AG Ontario v. AG Canada (The Local Prohibition Reference) (1896) JCPC (Sept. 26) (p. 114)
· Haldan (early 1900s)
· Legal Views
· Provinces have presumptive control over regulating specific industries, unless explicitly stated otherwise in s. 91
· s. 91(27) mere presence of offence creation in legislation doesn’t make it criminal law
· If only to give teeth to regulations, it’s not criminal law
· Power to regulate labour relations is presumptively provincial 
· Currently, if federals have jurisdiction of an industry, then its labour relations is also labour relations
· Hence, in modern Canadian jurisdiction of an industry means also jurisdiction of its labour relations 
· Some thought he was a libertarian → didn’t work because he was a social democrat (Oct. 3)
· Thought his view was a better fit for Canada than McDonalds’ because Canada’s development had made for strong provinces + relatively large provincial differences (Oct. 3)
· Case
· Reference re Board of Commerce Act, 1919 & Combines and Fair Prices Act (1922) JCPC (Oct. 1) (p. 133)
· Toronto Electric Commissioner v. Snider (1925) JCPC (Oct. 1) (p. 142)
· Sankey (1930s)  pro-federal
· Living tree author 
· Prefers to look at big picture approach, rather than the small picture approach (e.g. “piecemeal analysis”)
· Case
· Reference re the Regulation and Control of Aeronautics in Canada (1932) JCPC (Oct. 8) (p. 161)
· Atkin  (1930s)  pro-province
· Rejects Haldan’s view on s. 91(27)  as the nature of criminal offences change in society, the section must change with it (Proprietary Articles Trade Association v. Canada)
· Accepts Watson + Haldan’s views about POGG
· Case
· Proprietary Articles Trade Association v. Canada (AG) (1931) JCPC (p. 159)
· AG Canada v. AG Ontario (Labour Conventions) (1937) JCPC (Oct. 8) (p. 171)
· AG British Columbia v. AG Canada (The Natural Products Marketing Act) (1937) JCPC (Oct. 10) (p. 177)
· JCPC took similar approach to Canadian constitution as regularly statute 
· Did a lot of fine text reading 
· Had created a very decentralized Canada, giving provinces a lot of power 



