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Charter Rights (Feb. 5)
· s. 1 Limitation clause 
· The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.
· s. 2  Fundamental freedom rights 
· s. 3-5  Democratic rights 
· s. 6  Mobility rights 
· s. 7-14  Legal rights 
· s. 7 → Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
· “Fundamental justice” is a limitation
· s. 8 → “unreasonable” search + seizure, can have “reasonable” search + seizure, which is allowed 
· s. 15  Equality rights 
· s. 16-22  Language rights 
· s. 23  Minority language education rights
· s. 25-31  How Charter works 
· s. 25 → Court can’t construe Charter in such a way to impinge on Aboriginal treaty + rights  
· s. 32  Charter can only be invoked against government + government representatives 
· A lot of litigation on what is “government” (e.g. hospitals, judicial)
· Judicial aren’t subject to Charter, but said they won’t ignore it  
· s. 32(2) → equality rights provisions doesn’t take into effect until 3 years after rest of Charter had been in force
· s. 33  Notwithstanding rights 
· Can only be used for fundamental freedoms, legal rights ,equality rights 

Not all rights are granted to everyone (Feb. 5)
· Some are granted only to specific groups (e.g. citizens, permanent citizens, persons charged with a crime, individuals (natural persons), everyone) 
· s. 24 → courts of competent authority can adjudicate on Charter issues 
· French version doesn’t refer to “Court”, but “tribunals”, which gives broader connotation, therefore, there’s been challenges about which administrative tribunals are good
· Courts have taken broad view, as long as tribunal by enabling statute is allowed to settle disputes of law + hasn’t been denied authority by another legislation, then they settle Charter issues because the Charter is also laws 

Remedies obtained by Charter violations (Feb. 5)
· s. 24(1) has been interpreted to govern individuals seeking an individual seeking remedy against an government body
· Broad range of remedies → injunctive relief, damages, stay of proceedings
· s. 24(2) → if evidence is gathered in a manner that was inconsistent with Charter, it’s excluded
· Test → has to bring the administration of justice in dispute 
· s. 52(1) (Supremacy Clause) → Charter is part of the Constitution, which is highest law of land of Constitution has been interpreted to individuals seeking to strike down laws
· Remedies → declaration of invalidity, suspended declaration of invalidity, reading down, reading in

Interpretation of Charter (Feb. 5)
· s. 25 - 33
· s. 26 → rights aren’t limited to those listed in Charter
· s. 27 → Charter should be interpreted in a multicultural context
· s. 28 → Charter applies equally to women + men
· Preamble 
· Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of law
· Charter jurisprudence has shown no interest in the “God” section, only interest is indicating that any god would be included

Charter Pros + Cons (Feb. 26) 
· Pros
· Independent judges protect the disadvantaged; allows individuals, especially those from minorities, to seek vindication in an open process; unifies Canadians (Bogart, p. 737)
· Judiciary avoids problems of political motivations; can force legislature to recognize and correct unforeseen consequences of legislative activity (Weinrib, p. 739)
· Judicial review → judges can prevent democratically elected legislators from enacting otherwise legal legislature 
· Necessarily because Parliament can’t be/perceived to be to be neutral arbitrators of own power 
· With Charter, becomes more pointed than division of power, because it prevents all levels of government from enacting a law, rather than deciding which level can
· Becomes problematic because democracy is understood to derive legitimacy from the democratic process + judges aren’t representative, which undermines their legitimacy + they can’t be reproached, which undermines their legitimacy
· For those who are in favour of judicial review, these legitimate concern factors are strengths 
· Cons
· Independent judges are unaccountable and elitist; help for the disadvantaged occurs through legislative action; citizens, through elected officials, should be responsible for finding solutions; any legal discourse will invariably favour the rich (Bogart, p. 737)
· Selective view of “state” means unequal distribution of wealth cannot be addressed; protections for the poor arise out of legislation, not common law; judiciary has no exposure to or understanding of the disadvantaged sections of our population; Charter protects individual interests – profit, at the cost of government interference – regulation and redistribution of wealth (Petter, p. 737)
. Use Charter challenges to displace democratic will with lobbying (e.g. gay rights) (Morton + Knoop)

Dialogue Theory  Hogg + Bushell (Feb. 26) 
· Judicial review allows for dialogue between courts + legislature 
· Legislative Tools
· s. 33 → allows for political override for judicial decisions
· Rarely used 
· Potentially might be used for Quebec Secular Charter
· s. 1 → qualifies rights to justify right infringement 
· Sections with internal qualifications (e.g. “unreasonable search + seizure”) 
· Criticism 
· Legislature has difficulty to respond politically 
· Evidence → s. 33 is difficult to use, especially in areas that Dialogue Theory would like it to be changed
· Landscape is really set by courts + legislature responses must be within landscape, which means they are unlikely to respond in a manner consistent with political desire
· Theory doesn’t offer justification, just describes in process + it doesn’t describes it well (Petter)
· There isn’t an equal dialogue  (Petter)
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