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Canada (AG) v. Downtown Eastside Sex Workers United Against Violence Society (2012) SCC (Sept. 12) 
Facts: D challenged prostitution laws, P argued that they didn’t have standing
Issue: Does D have standing?
Ratio: Public Interest Standing Test  holistic test, up to judicial discretion  
Whether a serious justiciable issue is raised
Whether P has a real stake or a genuine interest in it
Whether, in all the circumstances, the proposed suit is a reasonable and effective way to bring the issue before the courts 
Analysis: D does have standing
Quotable: Old Public Interest Standing Test
Serious issue
A good person/organization to launch this because you are directly affected or have a genuine interest 
No other reasonable + effective way to bring it before the courts → the one that was changed
“No other” was interpreted by lower courts that it should be read literally + wait till someone was charged under the law
Pros of New Test
Opens door to more groups
Allows for more flexibility
Cons of New Test
Predictability to decisions go down
Did the courts overstep their powers? 
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Canada (AG) v. JTI-Macdonald Corp (2007) SCC (March 28) (p. 1003)
Facts: Legislation enacted in response to RJR. Allows for "information" and "brand preference"
Advertising
Forbids "false, misleading or deceptive" promotion
Requires a health warning, taking up 50% of the packaging, attributed to Health Canada.
Issue: Was this a restriction on the freedom of expression? 
Ratio: Courts find that even though government action is obviously a response to RJR, doesn’t mean they are owed more deference by courts, deference level doesn’t change
Attributed text isn’t necessarily a violation, but leave little room for rebuttal on packaging
Analysis: Saved by s. 1
Quotable: Dialogue Theory at work, between RJR + this case

Edmonton Journal v. Alberta (AG) (1989) SCC (Feb. 28) (p. 781)
Facts: There was a matrimonial proceeding that Edmonton Journal wanted to cover, but couldn’t due to privacy laws
Issue: Was this a restriction on the freedom of expression? 
Ratio: Charter analysis must be contextual 
Analysis: Violation under s. 2(b) + not saved by s. 1
Demonstrates the need for balance between interests of parties + context
Freedom of Expression is fundamental
Publishing details of private dispute isn’t that important 
If freedom of expression was limited regarding publishing harm, then given more weight
Difference between decisions depended on whether there was a contextual analysis of both sides
Quotable: Canadian approach tends to balance rights, while US tends to use hard rules + cases in US spends a lot of time trying to define which category their case falls into
	SCC has consistently used contextual approach since this case

Edwards Books and Art Ltd v. The Queen (1986) SCC (March 7) (p. 851)
Facts: Ontario's Retail Business Holidays Act, which requires businesses to close on Sundays,
challenged under s 2(a)
Issue: Does the Act’s effects infringe of on their freedom of religion rights? 
Ratio: Effects-based infringement will not be found where the burden imposed by the impugned governmental action on the interest protected by the right/freedom is “trivial or insubstantial” 
	Courts must show some deference to government when the government:
Seeking to protect the interests of a vulnerable group 
Issue addressed was complex one
Had clearly given that issue a good deal of careful thought before it selected the solution it did.
Analysis: Violation saved by s. 1
		Purpose was accepted to be secular + no direct infringement
Quotable: Effects based infringements are much more common than purpose based
	First indication that court won't always be activist, but will show some deference

Irwin Toy Ltd. v. Quebec (AG) (1989) SCC (March 28) (p. 975)
Facts: P charged with advertising to children, contrary to Consumer Protection Act in Quebec
Issue: Is it a violation of s. 2(b) right? 
Ratio: Special 1st Stage Merit analysis
Analysis: Violation saved by s. 1
Quotable: Most cases of standard nature will produce concession from government that there was infringement of freedom, because of its broadness, + focus on s. 1 justification arguments 
Use of “purpose” is different than “purpose” used in Big M
In Big M, it’s simply tied to content, now purpose is different (still connected, but different) 
2 categories of cases for Oak analysis’ s. 1 part
State as mediator between competing interests → courts will show (possibly a great deal) of deference 
Deference is due because there’s sensitivity that state can protect vulnerable groups + must often work with inconclusive social science evidence
State as singular antagonist of individual → courts owe no deference 
Often in context of criminal law
Critique (RJR Dissent)   Even in cases within the context of criminal law the state can be said to be mediating between and amongst the interests of competing individuals and groups within society


McKinney v. University of Guelph (1990) SCC (March 7) (p. 803)
Facts: Faculty want to challenge mandatory retirement ages in university
Ontario Human Rights Code protects against discrimination of age, but exempts certain ages (elders, children) 
Issue: Is the university a public actor? Does the Charter apply to human right codes?
Ratio: Charter doesn’t apply to universities because they are private actors, but does apply to human right codes
Analysis: For D because universities are private actors 

R. v. Big M Drug Mart Ltd (1985) SCC (March 12) (p. 843) 
Facts: D challenged Lord's Day Act, prohibiting commercial activity on Sundays, as a violation of s. 2(a)
Issue: Was the legislation violating the Charter? 
Ratio: Original purpose is always its purpose unless it’s repealed with new purpose because it’d be hard to determine otherwise 
P can demonstrate an infringement of a Charter right/freedom on the basis of either the purpose or the effect of the impugned governmental action
To demonstrate an infringement on the basis of the purpose of the impugned governmental action, P has to show that that purpose was “invalid’ or “illegitimate” or “[not] consonant with the guarantees enshrined in the Charter”
An effects-based infringement isn’t limited to “blatant forms of compulsion as direct commands to act or refrain from acting on pain of sanction, [but also] indirect forms of control which determine or limit alternative courses of conduct available to others”
Analysis: Not saved by s. 1 + declared to have no force or effect by s. 52
Quotable: Courts are reluctant to attribute bad motives to government because government learned to always have a good motive (only time are bad motives are found, its pre-Charter)
Legislation are generally created to address remedial problems + getting rid of rights are rarely something legislation is created to get rid of, thus, infringement of rights are usually incidental to the act 

R. v. Butler (1992) SCC (April 4) (p. 1042) 
Facts: D sold and rented "hard core" pornography and was charged with violating obscenity provisions in the Criminal Code
Issue: Was the legislation violating the Charter? 
Ratio: Imposing a certain standard of public and sexual morality, solely because it reflects convention of a given community might have been acceptable in past, but not a legitimate objective today with Charter
	Allowed purpose to shift as long as the general purpose hasn’t changed
Analysis: Saved by s. 1 because courts re-interpret obscenity to be about protecting from harm of objectification of women, which permeate entire analysis 
Quotable: Big M states though, that legislation must be judged by original purpose, however, courts got it by finding that the purpose was always to prevent harm, it’s just now we understand that the harm came from violation of standard, now it’s to women

R. v. Keegstra (1990) SCC (March 26, April 4) (p. 963, 1018) 
Facts: D charged with wilful promotion of hatred for promoting anti-Semitic rhetoric to his high school students.
Issue: Was the legislation violating the Charter? 
Ratio: A variety of available alternative means does not require the government to take the least infringing one if it would be less effective at achieving the goal
	Alternative means arguments are very popular with SCC
Analysis: Saved by s. 1 because of pressing and substantial objectives are preventing harm to victims of hate speech and promoting a tolerant society
In assessing the proportionality, the value of hate speech is set at a fairly low level
Court rejects arguments that criminalization of hate speech in fact makes the speech more attractive
Acknowledged that there might be alternative means
Quotable: Dissent  Freedom of expression can be seen as a means to certain ends → in dissent
There are some problems with using these ends as justification. #1 & 2 only protects speech within narrow bounds
Does acknowledge that “Marketplace of ideas” doesn’t always produce truth + may allow lies to win for a time
Also, “truth” might not always be useful, for example, in cases such as artistic truth 
#3 is unhelpful as an analytical device and doesn't answer why we don't protect other forms of self-realization (e.g. travel)
Charter wording is very broad and perhaps does not require a single justification
If courts want to keep legislation, but have broad terms, limit them; if courts want to get rid of legislation, broaden terms

R. v. N.A.P.E (1990) SCC (March 19) 
Facts: Newfoundland legislated to compensate female government workers for underpay 
Public coffers ran low + government felt they couldn’t fulfil their goal
Government conceded that s. 15 was violated
Issue: Can s. 1 save this?
Ratio: When government is in financial crisis, then they can violate s. 15
Courts step back from earlier general statement that saving money can’t every be used as valid objective, to allowing it for some cases 
Analysis: Saved by s. 1
Quotable: There are some valuable objectives (e.g. saving money, administrative convenience), which can’t override rights as stated by early SCC decisions
SCC has since shifted from this

Retail, Wholesale and Department Store Union, Local 580 v Dolphin Delivery Ltd. (1986) SCC (March 7) (p. 797)
Facts: Union employed by Purolator picketing D since they were working for P during the union's strike
No legislation applied to secondary picketing, so common law tort of inducing breach of contract applied and injunction against the picketing was granted
Issue: Does the Charter apply to private actors and/or CL?
Ratio: Charter only applies when there’s a government actor, from executive/legislative branch, or government behaviour, but not between private actors, which includes CL
		CL should evolve in Charter manner though
No difference between conduct + speech, both communicate + has content
Analysis: For D because both parties are private actors

RJR MacDonald Inc. v. Canada (AG) (1995) SCC (March 28) (p. 988)
Facts: Tobacco Products Control Act prohibited advertising of tobacco products and required an unattributed health warning be placed on packaging
Government conceded the ban on advertising was an infringement under s. 2(b)
Issue: Can it be saved by s. 1?
Ratio: Minimal impairment → VITAL, often used in modern cases, lower standard than Oakes 
If law falls within a range of reasonable alternatives, the courts will not find it overbroad merely because they can conceive of an alternative which might better tailor objective to infringement 
Complete bans are more difficult to justify than partial bans 
Difficult to determine which case it is 
Evidence is nice, but not required, logic + common sense can suffice because often there won’t be clear evidence → can lead to little argument for rationale connection 
Analysis: Couldn’t be saved by s. 1
Legislation at issue in that case unconstitutional was that they were of the view that Parliament should not have prohibited informational and brand preference advertising as well as lifestyle advertising and advertising to children – Parliament had cast its prohibitory net too broadly (with the result that its legislation did not fall within the range of reasonable alternatives)
Quotable: There is reason to believe that an important factor in the majority judges’ application of the minimal impairment requirement in RJR was the refusal of the lawyers for the federal government to disclose to the court a study that it had commissioned into the different options for discouraging smoking available to it at the time it had enacted the impugned legislation.

Slaight Communications v. Davidson (1989) SCC (March 19) (p. 820)
Facts: D was employed by P as a "radio time salesman" for three years + dismissed due to inadequate performance
D filed a complaint under the Canada Labour Code for unjust dismissal + finds in favour of D
Labour Board, given power by legislator to devise remedies, ordered P to write a reference letter stating that he had been employed by the radio station, the sales quotas he had been set and the amount of sales he actually made during this period, and that an adjudicator had held that he was unjustly dismissed, + nothing else 
Issue: Was this a violation of P’s freedom of expression? 
Ratio: Freedom of speech protects against prohibition of speech of people + forcing certain speech from people 
	Arbitrators derive their power from legislation, thus, subject to Charter
Analysis: s. 1 “prescribed by law” was met because legislation gave board power to devise remedies, though there was no explicit grant of authority over specific actions
Quotable: Hard to square with Therens, which interpreted “prescribed by law” much stricter
It appears that that this interpretation may only be appropriate in the context of infringements of rights in the Legal Rights category by law enforcement officials

Vriend v. Alberta (1998) SCC (Feb. 26) (p. 751)
Facts: Alberta Human Rights legislation doesn’t prevent discrimination based on sexual orientation
P is dismissed from private college
Issue: Was the legislation violating the Charter? 
Ratio: Judicial review is legitimized because their powers as arbitrators comes from Charter, which was enacted through democratic process
Legislators aren’t going to always to get what they want because Charter is created by their best selves + they don’t always act as their best selves, which the courts force them into 
Analysis: Found for P
Quotable: Government was very angry because they had specifically not put the sexual orientation protection in, felt, that judicial had no right to override democratically elected legislature's power
Government was angry that they weren’t being punished for commission (e.g. legislature that allows discrimination), but commission (e.g. legislature that doesn’t mention protection) 
Government was unhappy because of political tensions between federal + provincial government, Central + prairie Canada
SCC justifies their decision based on Dialogue Theory



