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Jones v. AG News Brunswick (1974) SCC (p. 323)
Facts: P challenged as an Official Languages Act federal concern
Issue: Is Act a national concern? 
Ratio: Residual Gap is a legitimate branch of POGG Official Languages Act 
Analysis: Official Languages Act is constitutionally valid because of Residual Gap

R. v. Crown Zellerbach Canada Ltd (1988) SCC (Jan. 31) (p. 323)
[bookmark: _GoBack]Facts: D is charged with dumping in water without having federal permit as required of Ocean Dumping Control Act 
Issue: Is salt water matters a national concern? 
Ratio: National Concern Test (p. 326) 
For a matter to qualify as a matter of National Concern in either sense it must have:
Singleness
Distinctiveness
Indivisibility that clearly distinguishes it from matters of provincial concern 
Scale of impact on provincial jurisdiction that is reconcilable with the fundamental distribution of legislative power under the Constitution 
Case adds  in determining whether a matter to be of National Concern + not provincial concern, must consider: 
Provincial Inability Test – If a province fails to legislate, will the negative effects be felt outside the province 
	Justification  if that extra-provincial effect is sufficiently harmful, the need for federal legislation in relation to that matter will be made out and it’s more likely that the matter will be considered one of national concern
Dissent → Argues that this legislation is too much of a threat to provincial autonomy cause National Concern Test too broad
Provincial legislatures are precluded from legislating in salt water matters 
Analysis: Act is constitutionally valid because salt water matters is a national concern matter, thus falls into POGG
Quotable: The difference of opinion between the majority + dissent arose not out of a disagreement about the appropriate law to apply, but out of a disagreement about the result to which the application of that law led in the context of the legislation at issue in that case
Majority  it led to a finding that the “control of pollution by the dumping of substances in marine waters, including provincial marine waters” satisfied the requirements for a matter of national concern (with that conclusion being based primarily if not exclusively on the difference between salt and fresh water) 
Dissent → reached the opposite conclusion

Ontario (AG) v. Canada Temperance Federation (1946) JCPC (p.)
Facts: ON government asked courts whether Canada Temperance Act was valid 
Issue: Is the Act valid? 
Ratio: National Concern is a legitimate branch of POGG
POGG Test 
Was the real subject matter of the legislation beyond local or provincial concern or interests and must from its inherent nature be the concern of the Dominion as a whole?
True it is that an emergency may be the occasion which calls for the legislation, but it is that nature of the legislation itself, and not the existence of emergency, that must determine whether it is valid or not
Analysis: Act is constitutionally valid because salt water matters is a national concern matter, thus falls into POGG
Quotable: The difference of opinion between the majority + dissent arose not out of a disagreement about the appropriate law to apply, but out of a disagreement about the result to which the application of that law led in the context of the legislation at issue in that case
Majority  it led to a finding that the “control of pollution by the dumping of substances in marine waters, including provincial marine waters” satisfied the requirements for a matter of national concern (with that conclusion being based primarily if not exclusively on the difference between salt and fresh water) 
Dissent → reached the opposite conclusion

Reference Anti-Inflation Act (1976) SCC (Jan. 29) (p. 303)
Facts: The statute placed controls on incomes and prices across large portions of Canada's economy.
The provincial public sector was left as an opt in system
Issue: Is the Act prohibitory? 
Ratio: Majority  National emergency branch is separate branch from national concern + gap branch of POGG
Emergency branch can arise in peacetime
Serious economic problems can qualify for national emergency branch
Emergency branch authorizes Parliament to prevent + cure emergencies 
Supports deferential position of the Courts towards Parliament in terms of deciding what’s an “emergency”
Parliament doesn’t have to prove there’s an emergency, only that they had a rational basis to believe they have an emergency 
Legislation has to be temporary in nature
Point of disagreement between majority + dissent
Dissent → Parliament has to send clear + unambiguous signal that they are invoking “national emergency”
 “National emergency” is more temporary in nature + gives fed more power, but “national concern” is more limited + last longer 
Justification  Application of the national emergency branch results in the temporary suspension of the division of powers in ss. 91, 92
Majority → accept lower standard 
	National Concern discussion
4 judges didn’t touch it because they based their decision on emergency branch 
3 judges (by Ritchie) also agreed with this decision 
Dissent had to write about concern because he rejected emergency branch + 3 Ritchie judges agreed him, thus, Dissent is speaking for 5 in this case → rejects this for this case
Starts argument by noting that this legislation invades various domains of provincial control 
Argues that to find the matter of a law is to name which class it’s named in s. 91, 92 (p. 312) 
Matter can’t be determined without consideration of Court’s job to balance the powers between s. 91, 92
General matters, such as inflation, shouldn’t be used because by its general nature, can’t be found in s. 92, thus, giving too much power to feds
Courts must impose limits to ensure that the balance of power is observed
Similar arguments was used in Labour Conventions, stating that legislation should be characterized as treaty imposing obligation legislation, which was rejected because it gave too much power to feds 
Matters have to be boiled down to specifics + interpreted with a sense of balancing balance of power between the different heads 
Case will turn on the degree of invasion into provincial heads of power (p. 314)
New heads of power must not be cobbled together, but have unity + be minimal interference into provincial power  accepted by majority
Analysis: Court finds it valid under national emergency branch of POGG
Looking at Dissent + preamble of Act, can see that feds were unsure that national emergency actually existed anymore (pitched it as national concern)
	Questioned why if it was “national concern”, provinces had option to opt-in rather than requiring they participate 
Quotable: Still good Constitutional law 
1988 → Government got rid of War Measures Act + replaced with Emergency Act
New act requires that to use the act + declare a national emergency, Governor in Council issue a declaration of an emergency that must subsequently be confirmed by Parliament
Dissent might have lost the case, but seems to have been ratified by government


