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INTRODUCTION
· What is Administrative law?
· “law for ordinary people”, “the citizen and the state” => everyday life affected by administrative bodies
· The ability of those affected by decisions to challenge the process by which it was made & the substantive decision itself
· => how state power is delegated to these regulatory bodies and how should they operate
· Nature of Administrative law *governs the process/mechanisms of the welfare and regulatory states*
· Application of general principles (i.e. standard of review) to different contexts 
· Decision maker’s powers come from legislation => specifically *delegated* gov’t action = instead of parliament, decisions made by Cabinet, municipalities, boards & tribunals
· Key: interpreting legislation => process, independence, scrutiny?
IN CLASS: 
· WHAT is the “administration”?
· Body that delivers a public program or engages in gov’t action
· **power is delegated by ENABLING STATUTE** => All powers must flow from the state (no inherent jurisdiction, i.e. like a court)
· “purpose built” entities => designed specifically to deal with certain problems outside the courts
· WHO is the administration?
· (1) Agencies/Tribunal/Commission/Boards => adjudicate, relatively uniform adjudication process, specialized
· *look the most like courts*
· (2) cabinet & “gov’t”
· Separate from the legislature, is the executive => ministers, departments, delegates, bureaucrats *NOT independent!*
· (3)others processing regulatory/public power (i.e. universities, school boards)
· WHAT do they do? *large range*
· Licensing, reg./restriction of activities, discipline, conferring benefits, adjudicating disputes, conferring status
· Similarities:
· (1) enjoy a measure of independence; overall responsibility for policy in area in which they operate
· (2) render decision that produce a direct effect
· (3) uniform decision-making process
· (4) regulate in a specialized area
· Differences
· FUNCTION: adjudicative vs. policy-making; prospective (i.e. licensing) vs. retrospective
· CASELOAD: i.e. landlord tenant vs. CRTC
· ROLE IN LARGER SYSTEM: (isolated, or part of a bigger mechanism)
· IMPACT: Effect on people’s lives, immigration vs. licensing
· COMPOSITION & MEMBERSHIP: i.e. peer review, specialists, legal expertise?)
· Why Boards & Tribunals? *Established by legislation to achieve public policy goals *
· RATIONALE: 
· (1) to employ expertise often not available w/in gov’t (& courts are generalists) 
· can be complex, regulatory decisions where policy needs to be taken into consideration, or where the public needs to have input
· (2) need for independent/impartial decision making
· (3) bury/deflect attention from inadequate funding/tough resource allocation decisions
· (4) admin. bodies can have multiple functions: adjudication plus policy-making & analysis
· Distinguished: similarity to courts vs. to gov’t policy making (i.e. formal vs. informal decision-making process)
· Conscious decision by parliament to devolve decision-making authority to admin body and not the courts *protected by parliamentary sovereignty => but: imp. theme is balancing admin & courts*
**Architectural considerations?**
· How independent, policy? Expertise? It’s make-up? Relationship to citizens (i.e. procedural protections, timelines)
· Key: all of this must fit with purpose that you are building the agency for!
· KEY: HOW review of ADMIN bodies approached depends on: (1) type of admin agency (2) type of decisions being made by the agency (3) the impact of the decisions
· Interplay w/ constitutional law:
· ADMIN: does not provide the opportunity to overturn a piece of legislation, instead: goal s to ensure that gov’t power is used appropriately/with accountability & fewer remedies available
BAKER: A TOUCHSTONE CASE
· What is Judicial Review?
· The process by which courts review the actions of administrative bodies using their inherent jurisdiction (i.e. even though no appeal to courts is provided in the admin body’s enabling statute)
· It can be sought alleging a lack of procedural fairness or on the merits (i.e. substantive review)
Baker v. Canada (Minister of Citizenship & Immigration)
(1999) SCC

	FACTS
	· Baker was an illegal immigrant from Jamaica who worked as a domestic worker for 11 yrs; she had 4 children who acquired Canadian citizenship
· In 1992, she was ordered deported & applied for an exemption to apply for permanent residence outside Canada: Minister is authorized to exempt any person if satisfied that they should on compassionate or humanitarian considerations (s.114(2) of the Immigration Act)
· Baker argued she had psychiatric problems that could worsen if she returned and that 2 of her Canadian-born children depended on her for care & she would suffer emotional hardship if was forced to leave
· The discretion under C&H grds was exercised by an immigration officer who denied the request on the advice of an officer Lorenzo (providing no reasons & using notes from another officer)
· Baker sought JD of the decision, arguing (among things) the duty of fairness was not met b/c she was not granted an oral interview, she didn’t make submissions, she was entitled to reasons & that the officer’s notes gave rise to a reasonable apprehension of bias

	ISSUE
	· What fairness was Baker required in terms of her procedural rights; i.e. participating in the decision making process?
· Is there a duty to give reasons & what is the scope of this duty?
· Does the situation change here because it was a discretionary decision?

	HOLD
	· Fairness was required (was met) & even though discretionary, can intervene on basis of RoL
· Decision was NOT reasonable

	REASON
	Procedural Fairness
· (1) threshold => is it even required?
· (2) CONTENT => nature of decision, statutory scheme, importance of decision, legit expectations, choice of procedure by agency
· (3) Application: legit expectations, participatory rights (note analysis, oral hearing), reasons, reasonable apprehension of bias?
Substantive review of Discretionary Decision Making
· discretionary decisions’ have to be within their jurisdiction => but, so long as within the discretion, considerable deference should be given 
· spectrum: correctness to patent unreasonableness
· Pushpanathan FACTORS:
· (1) presence or absence of a privative clause
· (2) expertise of the decision maker? (courts, tribunals?)
· (3) purpose of the specific provision and statute as a whole
· (4) courts more likely to intervene on a question of law
Application
· decision was NOT reasonable => failure to give serious weight to the best interests of the children, in spite of allowing deference
· Relevant that Canada was signatory => informs how Canadian law should be read => dissent on this; cannot use law that has not been validly enacted, going “through the back door”

	RATIO
	· NEW TEST for standard of review for discretionary decisions => even for discretionary decisions, we can still intervene in the interest of RoL = discretion must be properly exercised! *removed barrier for discretionary decisions*


· NOTE:  Baker asking for an exemption from the normal requirements => SO: in the realm of discretionary decision making = even more of an exceptional remedy for the courts to intervene
· Prior to Baker: courts should not intervene in discretionary unless in bad faith, illegal/improper purpose
Class Discussion re: Issues Raised By BAKER
QUESTION 1: procedural fairness
Factors effecting content of fairness?
· What does the legislation itself mandate?
· Gravity/effects (immediate, individual vs. societal implications)
· Discretion
· Finality—appeal?
· Expectations/transparency
· Efficiency
· Charter rights engaged?
· “clean hands” => should this matter when the decision being made is based on an exercise of discretion?
What is Procedural Fairness?
· Right to participation: Oral hearing, Counsel, Cross-examination, Disclosure
· Knowing the case you have to meet; what factors are being considered?
· Providing reasons for decision
· From decision maker
· Connected to criteria & evidence (vs. random notes *relevance*)
· Is the failure to provide reasons a substantive or procedural problem?
QUESTION 2: Substantive Review
· KEY: JD is discretionary & is an exceptional remedy
· What factors are important?
· Complexity
· Reputation of “administrative system”
· Degree of discretion decision maker had
· Procedure followed
· Expertise of administrative body
· Nature of interest being effected
· No oral interview, no oral hearing
· No notice of the original interview
· Right to make submissions
· Reasons

FRAMING CONCEPTS
1. The Tools of the Administrative State
· Many areas of regulation: employment, regulated industries, economic activities, professions and trades, social control, human rights, income support, public services
· Administrative actors => admin pwrs can be conferred onto a wide variety of agencies, individuals and institutions
· AGENCIES => 4 common characteristics:
· (1) enjoy a measure of independence; overall responsibility for policy in area in which they operate
· (2) render decision that produce a direct effect
· (3) uniform decision-making process
· (4) regulate in a specialized area
· CABINET/GOV’T DEPT: often empowered to make subordinate legislation/regulation
· OTHER INSTITUTIONS: i.e. self-regulation bodies *sufficiently public purpose?* (i.e. Law Societies)
· *wide range of TOOLS to perform various tasks*
· (1) tools are almost always authorized by statute
· (2) vast range of tools (sanctions, investigation, mediation, adjudication, licensing, etc.)
· (3) admin actors given a substantial amount of *discretion*
· (4) very different from civil courts => adjudication plus many more additional functions
· DISCRETION: “the uber tool”
· Crucial to their work *flexibility & precision* BUT: also come w/ concerns, i.e. abuse of power, transparency & accountability => SO: subject to scrutiny
· Assessing tools:
· Via judicial review? *can be costly & slow*
· Via 5 evaluation criteria:
· (1) Effectiveness => achieves objective? *but: separate effect of one tool vs. another?*
· (2) Efficiency => balance b/w benefits and costs *to not only gov’t but other social actors*
· (3) Equity => basic fairness and redistribution of benefits 
· (4) Manageability => issues of implementation; built in a manageable way?
· (5) Legitimacy & Political feasibility => facilitation of public accountability & participation?
· Serious tension here: b/w these bureaucratic factors above and legal/judicial criteria:
·  Rule of law, Procedure, Precedent *following and creating it*
· RESULT: recurring tensions
	Rule of law
	Parliamentary supremacy

	Process
	Policy & politics

	Justice
	Efficiency, flexibility

	Individual rights
	Public policy

	Accountability
	Deference to expertise

	democracy
	Democracy


A New Governance?
· Shifting “centrepiece” from agencies/program to the tools *change in emphasis; tools are not new but taking on more importance as openness in accepting different ways to achieve policy objectives is increasing*
· “Smart Regulation”
· (1) protecting the public (2) extending values of Canadian democracy (3) leveraging best knowledge (4) promoting effective cooperation, partnerships & processes
CONSTITUTIONAL RIGHT TO REVIEW
ISSUE: are you allowed to create something that basically functions as a court, masking as a legislative tribunal?
1. Can a provincial legislature completely preclude judicial review via a strong privative clause?
· CREVIER, SCC (1981): Quebec wanted to do this, excluded judicial review by any other courts
· SCC: importance of JD & RoL => cannot do this, underlying constitutional value that translates into a constitutionally entrenched right to JD
2. Can provincial legislature create courts masquerading as admin agencies?
· RES TEN, SCC (1981) *see below*
Constitution Act, 1867
VII Judicature

	s.96
	GG shall appoint judges of courts in the province


· So GG (feds) has SOLE power to appoint judges of courts in provinces! (= provinces creating administrative agencies that look a lot like courts = contrary to the CA!)
RE: Residential Tenancies Act (Ontario)
[1981] SCC

	FACTS
	· Allegations that creating the Res Ten Commission, which has the power to evict tenants, is not within the jurisdiction of a provincial legislature

	ISSUE
	· How can it be determined whether a board or tribunal exercises “judicial power”?  Is that the case here?
· Is establishing the board with these powers under the legislative authority of the province?

	HOLD
	· NOT constitutional under s.96 

	REASON
	· Three part test
(1) Historical inquiry: What is the tribunal supposed to do “jurisdiction”? Is this power something that would have been given to courts in 1867?
(2) If yes, look at the institutional context & ask is what this court/agency doing now fundamentally analogous to the courts’ role? *SUBJECT MATTER: abt adjudicating disputes b/w private parties?
(3) If yes, look at the judicial power: is it core to what the tribunal is doing, or is it ancillary/necessarily incidental?
· SO: s.96 “can no longer be construed as a bar to a province seeking to vest an administrative tribunal with ancillary “judicial” powers formerly exercised by s.96 courts”

	RATIO
	· Even if an admin agency is undertaking something that traditionally/historically was under the courts’ jurisdiction, if it is ANCILLARY  (≠ SOLE/CENTRAL) to the “general administrative functions assigned to the tribunal” the granting of judicial powers to provincial appointees is nevertheless valid
· **3 part test to determine if a provincially created administrative board mirrors the functions of a s.96 court**


2. The Rule of (Administrative) Law
· KEY: Admin agencies ARE SUBJECT TO THE RoL!
· philosophically includes: applies equally, legal/non-arbitrary exercise of state pwr, clarity/predictability, public/knowable, access to justice, consistent application
· APPLICATION to PUBLIC INSTITUTIONS: 
· (1) scope of power => i.e. exercised in reasonable, legitimate ways
· (2) how these institutions deal with individual members of society => i.e. power exercised in predictable ways, applied equally and to all, requires access to justice and responsiveness to individuals 
· (3) control arbitrariness
· KEY: core set of underlying principles & must be exercised in accordance w/ these principles => preventing arbitrariness in procedure & substance
· ARBITRARY SUBSTANCE: i.e. not considering relevant procedures, bias, illogicality/irrationality in reasoning, when decision offends societal values or does not respect the human dignity of the individual
· ARBITRARY PROCEDURE: i.e. failure of opportunity to be heard, process not reasonably designed to reach a proper outcome, excessive discretion, abuse of pwr, disregard for formal procedures, failure of reasons
RoL & THEORY
· DICEY & ROL (1885)
· 3 features: (1) absence of arbitrariness (2) formal legal equality (everyone is subject to the law) (3) constitutional law = binding part of the ordinary law of the land
· mechanism: common law + Parliament + unwritten constitution = institutional control
· crts: be and end all of the rule of law (∆ common law is key)key role in checking legislative pwr
· administrative bodies: distrusted as an overreaching of executive pwr which must be checked by the crts
· FULLER & RoL (1964)
· procedural protections (i.e. RoL) create framework for making successful social interaction possible
· law making is a communal, social activity w/ an underlying morality
· ppl comply w/ the rule of law b/c get benefits from it => SO: lawmakers have an interest in optimizing legal conditions conducive to voluntary compliance
· 8 principles required to allow law to serve that purpose, including:
· General, public, clear, constant, not internally contradictory, congruent as applied, prospective, capable of being performed
· admin agencies not inherently lawless, instead = if they follow these principles, more likely to engage in lawful activity
· RAZ & RoL (1979+)
· legality is practical guide for making effective law (means to end) => law must be capable of guiding the behaviour of its subjects => RoL is instrumental, a means to achieve other goals (i.e. minimize risk of arbitrary use of power)
· 3 basic principles: (1) certainty (2) generality (3) equality
· 8 alternate principles: (rule of law should limit state pwr underpinned by a distrust of the state and high value in individual rights/liberties) *est. a secure framework that protects freedom & human dignity*
· prospective, open, clear, stable
· underpinned by open, clear principle (natural justice)
· judicial independence and accessibility
· limits on judicial and police pwr
	
	Role of the Judiciary in Administrative Law
	Institutional Framework

	DICEY
	Admin law is a means through which the courts can control gov’t power to protect individual rights
	Common Law System

	FULLER
	Admin law ensures accountability in gov’t by facilitating participation in the decision-making process
	Law-making in general as a shared and cooperative institutional enterprise

	RAZ
	Admin law designs principles, rules & standards in order to ensure that gov’t performs its tasks efficiently & fairly
	Judicial independence and access to the courts is necessary


THE SCC & RoL
Roncarelli v. Duplessis
(1959) SCC
	FACTS
	· JW owned restaurant in Montreal – bailed out ppl subverting the catholic church – liquor board cancelled Roncarelli licence => liquor board statute vested pwr in 1 person – Archambault – but he got advice from premier Duplessis
· Various examples of unlmtd discretionary pwr *bad faith, consideration of irrelevant factors, disregard of purpose of statute*

	ISSUE
	· Was this a proper exercise of discretionary power?  How can this decision be controlled/reprimanded?

	HOLD
	· YES *arbitrary use of executive power => violated unwritten principle of RoL

	REASON
	Cartwright—dissent 
· legislature has not laid down any rules to guide the commission which make the exercise of pwr illegal – no need to justify the decision w/I the scope of discretion granted by the legislature anti-diceyan idea that not appropriate role for the crt to review the grant of discretion by legislature

	
	Rand (Majority) invoked unwritten principle of rule of law:
· procedural rule of law: failure to uphold the formal rule of law b/c the decision which was supposed to be made by Archambault was dictated by Duplessis
· substantive rule of law: in addition, public regulation cannot allow for absolute and-unfettered discretion and unlimited arbitrary powers (except perhaps w express language granting complete discretion) => court has a role in policing for discretion that goes beyond the bounds of the rule of law  (*substance of decision was incompatible with purpose of the statute & must be in good faith through fair procedure*)
· *No public official is above the RoL*

	RATIO
	· classic statement of rule of law post-Dicey but pre-Chartereach institution/branch has a role/resp.:
· legislature sets scope of admin pwr
· admin agencies act w/I jurisdiction, justifies decisions affecting ppl
· crts check for arbitrariness but show deference
· Illustrates one of the primary functions of RoL *control of executive arbitrariness*
· Distinguished b/w procedural and substantive RoL


FOUR IMPORTANT CONTRIBUTIONS TO THE RoL:
(1) Legislative constraint: statutory language has an effect on the scope of executive discretion 
(2) Reasonable justification by admin agency: must be able to give reasons & cannot be arbitrary
(3) Judicial Arbitrariness Review: can review admin agencies...but
(4) Judicial Deference: *must defer to agency*
POST-CHARTER: rule of law as unwritten principle: Manitoba Language Rights (1985), Secession Reference (1998)
· recognised the constitutional status of the rule of law (as inherited from UK constitution) but not clear on how the rule of law is defined 
· DOES HOWEVER, CONSTRAIN BOTH LEG & COURT ACTION *applies to the entire constitutional order & every part of gov’t*
Manitoba Language Rights: held that the repeated failure of Manitoba to respect the dual language requirement was contrary to the rule of law principles:
· DEFINITION: sense of orderliness, subjection to legal rules & executive accountability => which practically means:
· 1. Law is supreme over gov't and individ. *no influence/operation of arbitrary pwr*
· 2. law and order as indispensible elements of the civilized life of a political community (Fuller-esque)
· rule of law deeply bound w/ parliamentary supremacy and democracy, but one does not trump another
· HELDstatues invalid b/c acted arbitrarily & outside the law 
Secession Reference: 4 principles of our “constitutional order” that have FULL LEGAL FORCE in certain circ. => democracy, constitutionalism, RoL, and respect for minorities *deeply intertwined & underlie our political system*
· rule of law does constrain parl. sovereignty, but also constrains the crts (crt not in a position to decide unilaterally/arbitrarily what is required to be a negotiated political process)institutional limitations imposed by rule of law
· Democracy cannot exist w/out RoL & in this case = mandated a need for principled negotiation
New MINIMALIST RoL
· Imperial Tobacco (2005), Charkaoui (2007) & Christie (2007) => trilogy cases: narrow the idea of the rule of law: crt CANNOT use rule of law to invalidate validly enacted legislation
· CHRISTIE:  BC’s tax on legal services => using RoL to support access to legal services CANNOT be used to strike down this (otherwise valid) law; RoL does NOT underwrite a general right to legal services
· IMPERIAL TOBACCO: crt found that the enactment of the legislation was valid, may have been arbitrary to single out an industry to reverse normal evidentiary requirementsbut RoL cannot be used to strike down legislation based on content *judicial restraint*
· Problem:  reliance on a formal conception of RoL = substantive RoL values that provide a “toe-hold” for judicial scrutiny have little value
· Deference as Respect: National Growers, Cooper v. Canadian Human Rights Commission
· rule of law structures: pwr sharing b/w public bodies & accountability for citizens
· KEY: court is concerned abt risks of OWN FORMS OF ARBITRARINESS in relying on unwritten principles
Cooper v. Canada (HR Commission)
(1996) SCC

	FACTS
	· CHRC Agency Structure => (1) commission, carries out prelim inquiries & appoints a tribunal where warranted & (2) tribunal, investigates & hears complaints
· Canadian HR Act s15 => not discriminatory to require retirement at the normal age for retirement in similar positions
· Constitution Act, 1982 s.52(1) –any act inconsistent w/ constitution is of no force and effect

	ISSUES
	· Who gets to decide the constitutionality of legislation? I.e. can the HR tribunal from s.15 of its enabling legislation invalid? (can they determine the constitutionality of their enabling legislation?)

	HOLD
	· Disagree on outcome, but not on the legal proposition that if tribunals have jurisdiction over the general law, then they have jurisdiction to refuse to apply laws the find unconstitutional
· This tribunal CANNOT use the Charter to challenge its own enabling statute

	REASON
	Lamer (concurring)
· constitution is jurisdiction of COURTS; only courts can interpret s.52
· LEG ARG: legislature could not have intended to confer this pwr on admin tribunal
· SoP ARG: SoP requires some exclusive role for courts inclu. charter challenges, NOT LEG’s RESP.
· PARL. DEM. ARG: parliamentary democracy requires only courts can trump legislatures, not the executive (and thus not admin tribunals)
· tribunals “mere creatures of legislature” = NOT SUITED for the task of a Charter challenge
La Forest (majority)
· depends on tribunal: may have ability to consider law, but not necessarily charter challenges (are NOT equivalent) *Importance: legislature’s intent -> conferred the power explicitly?*
·  this tribunal does not have the capacity to consider charter challenges of its own enabling statute
McLachlin (dissent)
· Charter is not a holy grail *belongs to the people*– if legislature gives tribunal authority to consider Q's of law this includes charter challenges 
· NOTE: this perspective has been adopted by subsequent decisions

	RATIO
	· Tribunals CANNOT apply Charter to invalidate its own enabling statute unless they have the power to consider general questions of law
· Dissent was later adopted by the SCC => Tribunals do have the power to consider Charter Q’s


Source of Disagreement:
· Different understandings of the proper constitutional relationship b/w courts as guardians of the constitution and administrative bodies as “mere creatures of the legislature or instruments of the executive”
· Competing visions of institutional relations w/in Canadian parliamentary Democracy
· LAMER: concerned abt too much deference and the correctness standard being removed => conseq.: imbalance w/ JD becoming ineffective *KEY: as a matter of constitutional principle: power must be reserved to the courts and should not be given to “mere creatures of the legislature”*
· ISSUE: was the power to consider general Q of law IMPLIED? (all agree was not express)
· La Forest: no! Not adjudicatory~ & no legislative intent
· McLachlin: infers intent
· LAMER: (1) not in the legislature’s intent! (after-the-fact realization??) (2) illogical!  Why would they knowingly pass a suspect law? (b/c otherwise, this power would be unnecessary)
· PARL. DEM: respect for democracy = hierarchical relationship *political choice to leg.,then executive implements & courts supervise* LAMER: allowing tribunals Charter jurisdiction could invert the hierarchical relationship! 
· Instead of being subject to the laws of the legislature, they can defeat them!
· LA FOREST: practical advantages
· (1) not an adjudicative body = not the proper forum to consider fundamental constitutional questions
· (2) lacks expertise
· McLACHLIN: depreciation of the language of s.52 *Tribunal cannot fulfill its mandate & Charter must be meaningful to ordinary people!*
· Result: appellants suffer prejudice, procedural nightmares *public is ill-served*
· KEY: would be nothing more than simply applying the law of the land!
	LAMER
	LA FOREST
	McLACHLIN

	· CHRC has no jurisdiction
· S. 52 belongs to courts, not to admin. tribunals
	· CHRC: no explicit/implicit auth.; purely admin.
· CHRT has no pwr to consider the Charter
· Enabling statute must grant Charter jurisdiction explicitly or implicitly (use P&F approach)
	· CHRC: pwr to consider Q of law; but only to determine if complaint has rea. chance of success
· CHRT: pwr to consider Q of law & C


REMEDIES
Administrative Law Remedies
· Tribunal remedies are often very varied/creative *key: look to enabling statutes where legislators limit the scope of court intervention (i.e. privative clause)*
· To maintain a greater degree of control = can limit appeals that are internal to the tribunal itself
1. At the Tribunal
· *very VARIED* but two generalizations can be made:
· (1) *tribunal does not have general/inherent jurisdiction to impose a particular remedy = MUST be provided for in the enabling statute*
· (2) tribunals’ approach to remedies reflect differences in structure, mandates, and composition
· How are they different from court remedies and how is their usefulness assessed?
· Is there a way to identify over-arching themes about what it suitable in terms of remedies for a tribunal?
REQUIREMENTS:
Statutory authority

·  Any remedy MUST come from the enabling statute (if not: VOID) => HOW? 
· A) Legislation may contain specific definitions *express lists*
· B) legislation may contain a broad, sweeping power (i.e. “any remedies it thinks necessary”) 
· C) statutory interpretation argument (i.e. must have this power to be effective, necessary to give meaning to other powers *but: can be pushing the envelope here, esp. if there is a clearly enumerated list)
· And may be restricted by specific legislation: i.e. do not have power to order money remedies/damages, or injunctions *lack equitable jurisdiction*  => these are pwrs the court keeps to themselves
Novel administrative remedies

· Characteristics:
· Broader Mandate: Supposed to deal with a broad area; big picture policy agendas, SO: may be willing/capable of being more interventionist/systemic when designing remedies *advance larger policy agenda; broader range of tools & considerations of numerous interests*
· Implications:
· (1) May be more forward-looking; trying to make the system work effectively => trying to address underlying structural or systematic problems  (more likely to be prospective vs. retrospective)
· (2) Can stay “seized” for longer (can con’t to have power over the subject matter at issue) => can con’t to issue orders; tribunal can remain seized for a longer period of time
· (3) More diverse tribunal members: see things in a different type of way (i.e. economists on tribunal  = economic remedy)
· (4) Public/private divide: outsourcing the implementation of remedies to private/3rd party actors with a public mandate
· NOW => Globalization/int’l norms (conduct of other international tribunals & int’l HR norms) => effect how Canadian tribunals think about their work
· **Consider factors: ongoing seizing, broad mandate, different expertise, crossing of public/private divide** => have lead to innovative remedies *MORE DYNAMIC & VARIED*
· Problems? Lack of predictability, inability to award damages = overly novel, unfairness
· ISSUE: None of these are really the concerns of courts => COURT is concerned with: when can these tribunals create novel remedies? What are their limitations in doing so?
· All the time? Only when the problem they face is different than what may come before the courts? What about the RoL (i.e. predictability, knowing what the law is? Is that one person paying the price of the larger social problem?)
· SoP argument: the executive has the power to violate the RoL and courts cannot do anything about it => if they could, it would jeopardize the SoP structure
· How much should tribunal decision making look like the courts’? 
· How does the nature of the remedy at the tribunal lvl affect what will happen when it goes to JD? What can a court do with such a novel remedy?  Is this disconcerting?
· *concern: is the tribunal acting within their jurisdiction? If outside, lose their legitimacy*
One area of innovative remedies: Engagement with an impartial observer
McKinnon v. Ontario (Ministry of Correctional Services)
(2001) Ontario Board of Inquiry (HR Code)
	FACTS
	· 1977: McKinnon starts working at the East TO Detention Centre => treated adversely due to race
· Management didn’t do anything; complaint to HR commission
· Apr.98, Tribunal (OHRT screens => board of inquiry/tribunal) found breached  s.9 of HR Code  “poisoned atmosphere” (organizational culture => discrimination if environment exists, management knows about it & does nothing) *lengthy, court-like set of reasons*
· REMEDY: must promote him and his wife, re-locate “main harassers”, order of HR tribunal must be read out at parade, attached to pay slips, HR training program monitored by the HR Commission *novel* 
· *remained “seized” of the matter until the orders were fully complied with
· March 1999: back in front of tribunal: not completed & working => further harassment: hostile response from his co-workers & management did nothing *remedy appeared to be ineffective*
· Ministry sought JD on basis that the tribunal could no longer be seized of this matter “functus officio” (w/out remaining power to deal with the matter)
· McKinnis: not a new order, just enforcement of the order originally made; give it effect!
· JD: ministry looses: cannot decide what to do yet, b/c not sure what the tribunal will do
· The order was adhered to BUT: its effect was not as intended; didn’t seem to have any effect!
· KEY: the remedies imposed were quite novel 
· correctional services thought they were exceeding jurisdiction/acting outside their mandate & unfortunately these remedies appeared to also be quite ineffective

	ISSUE
	· What is the definition of a “failed remedy”?  What happens when a remedy did not have the desired/intended effect? How do we determine a remedy’s “effectiveness”? 
· Is it relevant if the remedies were not carried out “in good faith”? Or is simple compliance enough (even if failed)? What if the remedies were not “well-tailored”?

	HOLD
	· Did not carry out orders in good faith or “in the spirit” of the law

	REASON
	· KEY ISSUE: did the Ministry carry out these orders in good faith?
· If YES: the court does not have jurisdiction to impose another set of orders just b/c the first ones were ineffective *NO power to consider effectiveness OR order new remedies*
· If NO => analysis necessary *merely superficial compliance is NOT ENOUGH* => entitled to remain seized of the matter to try & five effect to the remedy already issued
 *burden of proof: P need only prove non-compliance & then burden shifts to Ministry to rebut presumption that non-compliance = work environment remained poisoned => following the letter of the law, but not in spirit*

(1) Failure to Comply => YES
· Examined the HR training program: did not focus on training managers—failed to attend, not well-designed, no consequences for non-compliance (managers were a large contributor to the environment)
· Racism as a ministry-wide problem: the programme did nothing to effect systematic change
· Found the resistance to change was strong/widespread: Ministry reluctant to the decision and to deal with it appropriately => atmosphere remains poisoned 
(2) REMEDIES
· Has the authority to “re- craft/amplify” existing orders b/c of non-compliance with original orders *must address root causes => Devlin recommendations = ministry-wide changes*
· Specifically, includes an Internal Investigation Unit (IIU) => to increase accountability & predictability
· Re-crafter orders, but designed at achieving the same underlying remedy to the systematic problem
(3) OVERSIGHT
· Tribunal remains seized of the matters until “entire series of orders has been implemented and the complainant’s remedial right to full compliance...has been satisfied”

	RATIO
	· While a tribunal cannot reconsider the effectiveness of previously ordered remedies and continue to order new remedies, it retains jurisdiction/remains “seized” to resolve allegations of non-compliance with the spirit of its orders => carried out “in good faith?”
· Court CANNOT consider the effectiveness or order new remedies in the face of a novel admin remedy


· Issue: forcing compliance? Can it be done? What about punitive damages?
· Is there an incentive to comply? How do you ensure systematic change? (has to come from within!)
· So, is this really realistic = arguably, cannot force one to comply “from within”!
Enforcing Tribunal Orders Against Parties that are NOT complying
· Can only be enforced against the parties on which they are imposed
· 3 different scenarios:
· Tribunal seeks to enforce its own order *rare*
· (a) By itself *(1) check enabling statute & (2) must pass constitutional scrutiny* (i.e. Competition Tribunal => can cite someone for contempt *but: stands alone*) => No other tribunals have this kind of power
· lesser: i.e. BC => power to make someone pay costs if they don’t show up or decide against them if don’t show up (but this is the most they can do)
· (b) By transforming it into a court order => contempt *more common*
· SO: tries to convert it to something more powerful by making an application in court to enforce the order
· Most tribunals have this power; tribunal’s order presumed valid & correct (so long as there is no appeal)
REQ.: must be “clear & unambiguous” violation of the tribunal order (i.e. cannot be subject to different interpretations) & if criminal contempt “wilful violation of public order”

· Party seeks to enforce tribunal’s order
· ISSUE: Will court support this? *can be hard: must convince the tribunal/court, and if not, can try to go to court itself (under inherent jurisdiction) but very hard to do so*
WHY? b/c nothing in statute which says that they can enforce it (so: may be less difficult if order is more court-like, or more typical to a type of order that a court would enforce) *only 2 cases where this has occurred*

· Criminal prosecution
· => can look to provisions within the enabling statute, if there are quasi-criminal ones, can apply (i.e. Fisheries Act, Competition Act)
· BUT: if nothing in statute, can apply under the CC *umbrella provision* =>high threshold though, b/c is criminal & only if no other punishment expressly provided by law
2. Beyond the Tribunal => Challenging Administrative Action
· Must be realistic about the kind of remedies you can get 
· If the problem is an absence of procedural fairness: remedy is likely going to be a re-constitution of the tribunal (a “do-over”) and NOT a substantive result
· Never going to get money damages on JD => SO: really worth thinking about what other options are available (below) *cheaper*
· A party may challenge the tribunals’: (1) jurisdiction (2) procedure (3) impartiality (4) exercise of discretion (5) substance of its final decision
· Sometimes, made via JD, but JD is only ONE method of challenging administrative action
(1) Internal tribunal mechanisms
· *KEY: understanding the structure/capacity of the tribunal from ENABLING STATUTE*
· Slip rule => if the tribunal makes a small slip (i.e. clerical error) can change w/out express statutory authority
· Is it a final decision? i.e. is it an interim issue? => if so, they can change their minds, so can work to convince them!
· What are the requirements are of the tribunal?  => can try to avoid the problem of a final decision before it is created (difficult to try and challenge after the fact)
· Reconsideration & rehearing 
· Not all tribunals can: look at the enabling statute; i.e. suggest that they mis-analyzed the problem, or there is new evidence
· If no power to rehear => the tribunal is “functus officio” (cannot go back and reconsider its own orders)
· Internal appeals / reviews (i.e. in multi-tiered admin agencies)
· => look to enabling statute (i.e. could be an appeal tribunal, that is a part of the overall mechanism) *may not look like a court—i.e. some are explicitly political, i.e. an appeal to executive directly*
· What does this mean? What is the significance if for example, an appeal to cabinet instead of the court? *statutory drafter is reflecting the view that this is fundamentally a political decision*
· i.e. Tribunal Administratif du Québec => over-arching super-tribunal that hears appeals from all different tribunals (and limited ability to appeal to courts)
· Internal consistency? Combining JD & appeal => Inability to get to SCC?
· MUST exhaust these avenues (internal mechanisms) before the court will hear from you!
· Internal mechanism do not preclude subsequent appeals to courts, BUT: if the statute does not provide an appeal to the courts = can only get into courts via JD
(2) External non-court mechanisms (e.g., Ombudsperson, FOI, auditors, HR commissioners)
· i.e. Ombudspersons => can be important way of getting the justice you seek
· caveats: Ombudsperson has discretion and if you have not exhausted internal appeals, will not intervene (i.e. lobbying element also present) *debate over their “jurisdiction”*
· practically: write & publicize reports, can put pressure on gov’t
(3) Using the courts
· (a) Statutory appeals *are the norm & JR is the exception*
· Downside: courts may be unwilling to embrace novel, non “court-like” remedies
· Appeal Available? => ***Check enabling statute: will be times when statute says you have an actual appeal to the courts*** => reflects policy decision on the part of drafter (WHY? Courts have no inherent jurisdiction!)
· If not in the statute => NOT as of right (so: have to ask for JD)
· If is in statute => must read it to see what scope of it will be (i.e. to which courts?)
· Scope of appeal? *enabling statute* Can range from:
· (a) Complete de novo review (brand new hearing)
· (b) Can appeal on an error of law or palpable and overriding error
· (c) Possibly, can include errors of fact (this is a lot broader than a standard appeal)
· *scope: may say something about:
·  what they think of the tribunal, i.e. broader = more power over the tribunal, less power to tribunal at first instance
· how closely the tribunal’s subject matter/expertise mirrors the courts’
· With leave or as of right?
· As of right: must hear you & Leave: up to the appeal court/original decision maker
· Example, Immigration Act: different standard, “serious Q of general importance”
· Stay of proceedings available or automatic?
· Can you freeze the order while you are waiting for your appeal?
· Represents a normative decision of how much faith there is in the tribunal (i.e. less deference to tribunal if a stay is automatic upon appeal) *balancing due process/efficiency w/ tribunal expertise & judicial oversight*
· Unless a statute specifically excludes it (i.e. BC, ATA s.25), the appellate court has inherent jurisdiction to grant
· (b) Judicial review *primary pre-occupation of this course!*
· NOT in statute => exceptional remedy; so even though statutory right to be there, inserts itself! *outside the scope of the gov’t structure*
· ROOT: abt the inherent jurisdiction of courts to oversee & check administrative action in the interest of RoL
· A review BEYOND what the executive itself provided for = ONLY place where procedural fairness & bias can be examined
· Discretionary! => COURT CAN REFUSE (Domtar) *respect for administrative values i.e. efficiency & expertise*
JD Threshold questions- Is it available?
(1) Public body? *only public bodies are subject to JD*
· May be obvious in some cases, but not others (i.e. Stock Exchange- any statutory creation? Gov’t action via contracting private party?)
· Important factors: sources of tribunal power, its’ function & duties, indirect/direct gov’t control would gov’t “occupy the field” if the body were not performing its duties? *part of the machinery of gov’t?*
· McDonald v Anishinabek Police Services
· Young constable in police school (first nations) was kicked out
· Sought judicial review => is this police service public enough? (created as an independent service, no direct connection to the gov’t, only a K b/w them & RCMP & OPP) *no statute*
· FOUND: it was public enough, having a statute is not determinative
· Q: is the function being carried out a public function? Would the gov’t be doing it if they were not? “woven into the fabric/network of gov’t”?
(2)  Standing? 
· If directly affected = easy
· If another’s = can be difficult, but can as a member of the public sometimes, but “public interest standing is not automatic” *collateral interest?*
(3)  Which court? *typically, not in statute, but according to source of authority*
· Prov. Created => provincial court *which one? Check the enabling or omnibus statute, i.e. ATA)
· Fed. Created => federal court
· Some exceptions
(4)  Deadlines?
· Tend to be short, generally 60 days, sometimes 30, max 6 months (i.e. ATA s. 57(1): 60 days)
· Why? Exceptional remedy! * courts have ability to extend if good enough excuse*
(5) Other means of redress exhausted? *all internal review/appeal must be exhausted*
· Some factors exist that render an alternative form of review inadequate (i.e. lack statutory authority to grant remedy/address issues, inefficient/costly, etc.) BUT NOT: unproven allegations, biases, etc.
· Harelkin (SCC)
· Kicked out; didn’t go to the university senate to appeal before trying to get JR
· SC split, 4/3: 4 = must exhaust all internal remedies; until “there is no other way to protect the right”
Remedies on judicial review 

· Note: appeal/JD does not automatically stay enforcement (see enabling statute)
· Roots of JR in prerogative writs
· *Certiorari: power of court to quash admin decision, but no new decision (i.e. cannot substitute own)
· Prohibition: prevents a lwr court from exceeding its jurisdiction *obtain relief pre-emptively*
· *Mandamus: compels action by the underlying tribunal (i.e. to reconsider fairly or w/ other direction)
· Declaration: declaration of what ppl’s legal rights are (i.e. of their legal position)
· Habeas corpus: usually used in physical imprisonment situations
· Quo warranto: inquire into the authority that justified action (quashed in many prov.)
· NOW: underlie what you are getting, even though we don’t use the terms anymore => i.e. usually want certiorari & mandamus
· Statutory reforms
· Judicial Review Procedure Act: abolished old writs, simply seek JD—rolls all of the old writs together, don’t have to specific which writ you would have sought => SO: powers still exist as above
· key features of the statute: (1) simplified application process (2) simplified remedies (3) clarify parties (4) generally provide right to appeal (5) inability of JD to resolve interlocutory/interim issues
· STILL CANNOT: substitute opinion for opinion below & no money damages (b/c old writs ≠allow for this!)
· Discretionary bases for refusing to grant JR=> THEME:  *equitable*
· (1) **If are other adequate alternatives available** “last resort” review 
· (2) If is premature, i.e. decision not final yet (rationale: cost-effectiveness, may become moot, court in a better position to assess after full record is made) *SO: must show special circ, i.e. legality of tribunal*
· (3) if you delay/acquiescence *latches*
· (4) where issues are moot
(5) no clean hands, have you been abusing the process?

(4) Private law remedies
· Are TORT (outside scope of admin); i.e. misfeasance in public office => *you can get money DAMAGES!!*
Domtar Inc. v. Quebec
(1993) SCC
	FACTS
	· Worker was injured on the job 3 days prior to a temporary closure of the plant he worked in (unpaid plant closing)
· Citing the closure, the company refused to compensate the employee for more than 3 days; employee argued that under s.60 of the AIAOD he was entitled to 14 days of disability payment
· Reason for inconsistency problem => 2 separate admin agencies were involved in deciding how much pay he should receive (CALP found in favour of employee & Labour Court—BARD standard said we will not enforce it) *labour court is a penal court: “reasonable, sig. & insurmountable doubt about the meaning of the provision” (high standard)*
· CALP: strong privative clause, exclusive jurisdiction in its area (of law or fact) => can only review if patently unreasonable (so: b/c is reasonable, court must stay out)
· CoA: worried about the “instability” of having conflicting interpretations, BUT problem b/c CALP says that it’s deference cannot be interfered with unless its decision was patently unreasonable

	ISSUE
	· In the absence of a patently unreasonable error, do conflicting decisions by administrative tribunals give rise to judicial review to deal with the inconsistency?
· Is inconsistency enough? Need it be resolved in favour of the rule of law?

	HOLD
	· NO => no separate head for reviewing inconsistency

	REASON
	ARGUMENT of tribunal:
· No actual conflict b/c we are different (courts says: assume, w/out deciding that there is an actual conflict)
COURT
· CALP’s decision was NOT patently unreasonable
· Importance of Consistency & RoL. BUT: RULE OF LAW IS NOT THE ONLY VALUE TO CONSIDER
· If when decisions made w/in jurisdiction & are not patently unreasonable & courts did not defer, it would seriously alter an already delicate relationship
· **IMP. OF OTHER VALUES: decision-making autonomy, expertise & the effectiveness of the tribunals
· DANGER:
· Consistency is on the eye of the be-holder; could find it anywhere! If courts start policing for consistency, could turn into full-blown review powers *invites full review powers!*
· Otherwise, JD will be the arbitrary thing that it is supposed to be preventing *distort nature of JD*
· This will thwart the original intention of the legislature, particularly if there is a privative clause
· Proposal of only intervening if “serious or significant conflict” is not clear: difficult to apply & remains a source of confusion
· Must keep in mind:
· The application of rules/principles is not meant to be done in a scientific fashion
· There may be internal mechanisms w/in tribunals to maintain inconsistency w/ in themselves

	RATIO
	· The consistency objective must be pursued in keeping with the decision-making autonomy and independence of members of the administrative body *the “principle of RoL must be qualified” to ensure the freedom and independence of tribunals*
· Administrative tribunals have the authority to err within their area of expertise, and a lack of unanimity is the price to pay for the decision-making freedom and independence given to the members of these tribunals by the legislature
· PRINCIPLE: courts may refuse to grant remedies because judicial rule-of-law values need to be tempered by respect for administrative/bureaucratic values of efficiency and expertise


· For: RoL; fairness, predictability, consistency *justice must be seen to be done*
· Against: should these inconsistencies even be allowed to occur? Should they be allowed to evolve over time?

THE DUTY OF FAIRNESS
· TWO-STEP analysis: (1) Threshold Q: is any fairness required? (2) If yes, what fairness is required, how is the content of fairness determined?—so definition can be *flexible*
· KEY: concerned with ensuring that public authorities use fair procedures in making decisions; i.e. with input from those affected by them
· Generally includes (1) right to be heard (2) right to indep/impartial hearing *but: can be overridden by legislation b/c are CL principles*
1. Watershed
· “Pyramid of Power” Sources of Procedural Entitlements

[image: image1]
· Duty of fairness Threshold: the “bad old days” *dichotomy b/w judicial & admin decisions*
· **BASED ON CLASSIFYING FUNCTIONS/SOURCES of POWER; what is the nature of the tribunal?
· A) Anything “judicial” or “quasi-judicial” = (1) trial/trial type hearing (2) presumed duty to act judicially consistent with principles of natural justice (i.e. rules to guarantee an unbiased hearing)
· B) Anything “quasi-administrative”, “administrative” or legislative = no procedural rights at all
· PROBLEM: concept became less tenable b/c tribunal began looking more and more like courts & began making more important decisions *pre-occupation with categorization*
· CHANGES BEGIN: Nicholson (1979)
· Purely legislative decisions = nothing 
· BUT: judicial/quasi-judicial = “natural justice” & full oral hearing *general CL duty of fairness on a SLIDING SCALE (i.e. right to be heard, with to an independent and impartial hearing)*
· SO: more decisions are subject to fairness that previously; and the distinction b/w admin & judicial is removed = more of a “sliding scale”
Nicholson v. Haldimand-Norfolk (Regional) Police Commissioners
(1979) SCC

	FACTS
	· Police constable for 15months, fired w/out cause & didn’t give him an opportunity to respond to decision
· He sought JD & argued he was entitled to fairness through the CL (even though old test says he was not entitled to any)
· STATUTE: Police Act, 1970 of regulation 680 => not subject to penalty without a hearing **BUT: not within 18 months; so can be fired w/out hearing and w/out reasons**

	ISSUE
	Specifically:
· Is Nicholson, who has been a police constable for 15 months, entitled to any procedural fairness before his employment is terminated?
Generally:
· Statutory Interpretation: expression unius vs. CL duty of fairness?
· Should there be a lesser CL duty for probationary police officers? If yes, what is the content of the duty?

	HOLD
	· Entitled to some fairness

	REASON
	· Don’t over-emphasize “expressio unius” (only entitled to what is explicit) => CL continues to have a role! *i.e., in this case, the ability of the board to dismiss him for any reason was irrelevant => does not follow that he should be denied procedural protections*
· Fairness “half-way house”=> no fairness on/off switch = everyone must be treated fairly, not arbitrarily
· REJECTS old classification system (*too difficult to distinguish*) = more of a focus on the consequences of the person being affects (vs. nature of the tribunal making the decision)
Application
· Being treated “fairly not arbitrarily” means: he should have been given a reason of why he was discharged & an opportunity to respond, BUT: board is the “master of its own procedure” so a “good faith decision” is not reviewable (however, this at least ensure no mistake of facts, etc. are made)
· Key here => the consequences to the appellant are serious

	
	DISSENT: (5 to 4)
· decision was purely administrative, so NO DUTY TO EXPLAIN or to GIVE OPP. to BE HEARD, if but a matter of courtesy, but not doing so was NOT a breach of any legal duty

	RATIO
	· According to the old test, he was not entitled to fairness => NOW: a “sliding scale” *trying to push admin law conceptually and structurally forward = fairness means treating one fairly, not arbitrarily*
· A general duty of “procedural fairness” applies to administrative decisions: NOT only about type of admin. body *ABOUT EFFECT ON PERSON* = can be irrelevant if in at pleasure job & there was no security of position


· Duty of Fairness since Nicholson *SLIDING SCALE*
· (A) Purely legislative decisions (sometimes includes “purely Ministerial decisions”) = nothing
· (B) OTHERWISE, must ask: IS THIS A DECISION THAT OUGHT TO ATTRACT A DUTY OF FAIRNESS?
· General CL duty of fairness for all public decision makers with FLEXIBLE CONTENT
· OR principles of fundamental justice if Charter (higher threshold)
· KEY PRINCIPLES: ensure that (1) FAIR PROCEDURES are used (2) Facilitates MEANINGFUL PARTICIPATION 
Knight v. Indian Head School Division
(1990) SCC

	FACTS
	· Director of education for Indian Head Education & one year, it was decided that his contract was going to be on a year-to-year basis; he refused, so they fired him

	ISSUE
	· Is he entitled to procedural fairness?

	HOLD
	· Yes; entitled to reasons & opp. to be heard *entitled to some PF*

	RATIO
	· Expanded idea of being about the effect of the decision:
· Existence of general duty of fairness depends on:
(1) Nature of decision (leg or admin? prelim or final?)
(2) Relationship b/w body & individual
(3) Impact on employee


Cardinal v. Kent
(1985) SCC

	FACTS
	· Prisoner in solitary confinement b/c of an alleged hostage taking involving a guards; director made a decision to discipline based on what the warden told him; he did not undertake an independent investigation
· The Segregation Review Board reviewed the segregation and recommended release; however, the Director refused on the grounds that it would cause disorder *did not give reasons nor afford them an opportunity to be heard*
· Penitentiary Act & Regs: 40 (1) & 40 (2) => prison can decide what is necessary for “maintenance of good order” & can ignore the recommendations of the board
· BC CoA held that it was not unlawful; extensive discretion is awarded & the seriousness of the incident warranted it *prisoners knew why they were in segregation; the Directors was effectively cross-examined* => dissent: should have been given an opportunity to make representations*

	ISSUE
	· He is clearly entitled to fairness (so threshold Q out), but what does/should that constitute here?

	HOLD
	· Constitutes a right to make representations *requirements NOT fulfilled* = decision invalidated

	REASON
	· *Importance of context* HERE => prison discipline, effective administration of CJ * “because of its special nature/exigencies, should not be unduly burdened or obstructed by the imposition of unreasonable of inappropriate procedural requirements”
· KEY FACTOR: * the SERIOUS EFFECT of the decision*
Application:
· Director should have: informed prisoner of reasons, provided opportunity to make representations, and challenge decision & information
· NO obligation to make independent inquiry into allegation; can rely on what the warden said

	RATIO
	· General CL principle of procedural fairness = DUTY on every public authority making an administrative decision: (1) NOT of a legislative nature & (2) affects the rights, privileges or interests of an individual
· KEY: what this duty comprises of depends on CONTEXT (i.e. here: in terms of prison administration)
· IMPORTANT FACTOR: the seriousness of effect of decision


· SO: where do we stand? Procedural fairness = notice of case against you, opportunity to be heard... has limitations!
· KEY: if you do not get a fair hearing however, the decision is VOID *absence of fairness – invalid decision*
· SO: can get a substantive outcome from a procedural shortcoming!
2. Limits on Fairness
· Duty of fairness today: A DECISION THAT OUGHT to ATTRACT a DUTY OF FAIRNESS
· How is the line between purely legislative and those where a duty of fairness is required drawn??
·  *Cardinal v. Kent*
· General common law principle of procedural fairness lies as a duty on every public authority making an administrative (1) decision (2) NOT of a legislative nature AND which affects the (3) rights, privileges or interests of an individual.
1. Rights, interests and privileges
· How are things characterized as a right, interest or privilege?
 Re Webb 

(Ont CA 1978) 

	FACTS
	· Single mom, lived in subsidized housing & children disruptive for the neighbours; Ontario housing corporation (statutory body that ran the housing units) => terminated her lease & Court: no statutory right to obtain public housing or to stay in it
· What they did: visited her, warned her => nothing changed, terminated her lease *No hearing, no right to counsel, no attempt to come up with an adaptive/engaging solution

	ISSUE
	· Did they have a duty to treat her fairly? (w/in new CL to treat her fairly)

	HOLD
	· YES, but it was met

	REASON
	· did not owe procedural fairness when made decision to let her into public housing (not enough of an interest) => BUT: once you are in, do owe you procedural fairness re: deciding whether to kick you out
· NOVEL: Willing to extend procedural fairness to ppl. that don’t actually have property interests at stake *just b/c no “right” no reason not to protect you from arbitrary decisions*
· BUT: found her right to procedural fairness was met b/c had an opportunity to respond (but didn’t) & she understood her rights

	RATIO
	· VESTED INTEREST IN SOCIAL HOUSING = is a right/interest/privilege


Hutfield
(Alta QB 1986)

	FACTS
	· Applying for hospital privileges *licensing decision, nothing vested there => applying for the privilege* UNVESTED & Different priv/right (doctor vs. social housing)
· Applied 3 times & denied w/out reasons/opportunity to give his case

	ISSUE
	· Does it matter if the right/interest is vested or not?

	HOLD
	· No; this interest was not vested, but was “substantially and directly” affected

	REASON
	· The distinction b/w vested & unvested: not founded in principle anymore (if giving priv AND rights => this distinction b/w vest/un is artificial)
· Here: (1) casts a slur on his reputation/financial ability => has to have an opportunity to be heard AND (2) in the general public interest to have doctors, hospitals = decision is depriving the public of this

	RATIO
	· UNVESTED DOCTOR’S LICENCE = is a right/interest/privilege  (no more distinction b/w vest/unvested)
· TEST: interest “directly & substantially” affected? 


2. “Decisions” … 
· i.e. final, or “de facto” dispositions **IF NOT FINAL => no procedural fairness *default rule*
· What about preliminary decisions? => Potential (RARE!) exceptions if pre-lim decisions have (1) “de-facto” finality or (2) affect reputation
Re Abel 
(1979). Div. Ct.
	FACTS
	· Person in a psychiatric disability, NCRMD => mental hospital *indefinite on whim of admin decision (advisory review board => fairly formal proceeding, but do not get full disclosure to the documents- i.e. files institution has on you)

	ISSUE
	· Does an inability to access the underlying documents that support arguments/conclusions undermine one’s ability to respond? 

	HOLD
	· YES!

	REASON
	· * COURT: duty to act fairly b/c practically speaking, this board is the patient’s only hope of release *key factor: the degree of proximity b/w decision making stage in question and the final decision- how tightly connected is it to the ultimate decision?* 
· ALSO IMPORTANT: potential exposure to harm
· In this situation, even though is an interim step, high degree of proximity is so tight = entitled to fairness
· *if have concrete reasons about safety of staff => tell us, make solutions if concerns are legit, but this should not mean he is not entitled to the records

	RATIO
	· Important factor: the degree of proximity b/w the decision making stage in question & final decision * prelim decisions MAY be subject to DoF; depending on proximity & potential exposure to harm*


Irvine v. Canada
(1987)
	FACTS
	· Anti-trust case: accused of unlawful trade practices => 2 stage process, (1)  hearing officer does investigation & writes report to commission, (2) C decides to proceed onto inquiry or not *not public*

	ISSUE
	· Is there procedural fairness required at the preliminary stage?

	HOLD
	· No 

	REASON
	· *duty of fairness: flexible & depends on nature of inquiry & consequences to individ/company
· At early stage: not many reputation risks b/c results not public, merely an information-gathering stage* => at later stage = more PF offered so this can offset hardships at earlier stages*
· This types of crimes are especially difficult to investigate, worried abt unduly burdening/complicating the investigative process

	RATIO
	· A separate pre-lim stage CAN be isolated! *nature & consequences (i.e. reputation? Info-gathering?)*


3. NOT Legislative decisions
· Rationale: if the SoP does not protect primary legislation, then what else would it protect?! => their decisions are subject only to review by the electorate (Wells v. Newfoundland, SCC) *guarantee that this be meaningful is NOT the responsibility of the courts*
· The only procedure due is that it receive 3 readings in Senate/House & Royal Assent => once completed “legislation within Parliament’s competence is unassailable” (Authorson v. Canada, SCC)
· What about Cabinet/ministerial decisions? => so: distinction can be problematic b/c invites comparison re: meaning of term “legislature” and makes outcome all or nothing.
· Are not “legislative” per se but can easily be characterized as so = can be exempted from duty
Canada (AG) v. Inuit Tapirisat of Canada
(1980) SCC

	FACTS
	· Bell wanted to increase rates; during public hearings Inuit intervened
· CRTC can be appealed to (1) federal court of appeal (2) cabinet => Here: appealed to cabinet & Minister did own evaluations, listened to submission from all parties involved BUT: shut out the Inuit from all of these hearings *argued that (1) GiC must receive their petitions (2) GiC must afford them an opportunity to respond by giving notice*
· STATUTE: National Transportation Act s. 64:
· The G-in-C may at any time, in his discretion, either upon petition of any party, person or company interested, or of his own motion, and without any petition or application, vary or rescind any order, decision, rule or regulation of the Commission, whether such order or decision is made inter partes or otherwise, and whether such regulation is general or limited in its scope and application; and any order that the G-in-C may make with respect thereto is binding upon the Commission and upon all parties.  (What is striking about this? *VERY BROAD*)

	ISSUE
	· Are Cabinet and ministerial decision included in the legislative exemption?  When, if ever, can Cabinet owe a duty of fairness?

	HOLD
	· *depends on the statutory scheme => where they acting in their legislative capacity?*
· Here: not appropriate to intervene

	REASON
	· In exercising a statutory power, the G-in-C is not automatically sheltered from review    BUT this all by itself does NOT mean that the legislative nature of the legislature can apply, just b/c cabinet is mentioned => protection of legislature NOT automatic!! **MUST KEEP W/IN THE LAW*
· SO: can intervene, BUT NOT GOING TO: “procedural trappings not appropriate” here:
· Broad discretion granted to G-in-C
· “Polycentric” decision => at its heart, about policy, affects lots of people
·  Relevant: where this kind of decision was historically located => legislature did this, NOT normally what the executive would have done (on own motion, suggesting broad discretion)
· Irrelevant: Admin & appeal structure (CRTC → G-in-C) not in and of itself enough, procedural rights do not carry over
· HOWEVER:  “I realize, however, that the dividing line between legislative and administrative functions is not always easy to draw…” 

	RATIO
	· In this case- Cabinet = legislature/parliament *the legislation authorized Cabinet to overturn a decision from the CRTC on its own motion* => cannot burden Cabinet with hearing requirements and should not undermine their policy-making role
· FACTORS: exercised broad discretion, polycentric decision (i.e. not an individual concern or right unique to the petitioner), historically conducted by the legislature
· KEY: the mere factor that a statutory pwr is vest in a gov’t body ≠ beyond review automatically!


· CHAPTER: commentary is that they worked “backwards” here, knew the decision they wanted, did NOT want to second-guess cabinet and this is where they started
· Subject to intense criticism: believed to have overstated the difficulties in applying the DoF to Cabinet decisions => after all, it is flexible & content could be tailored
· Plus: Cabinet not subject to the same political scrutiny as the legislature
· Other decisions: have emphasized the “unique role & responsibilities” of the executive branch as a Rationale => chosen by parliament to have discretionary authority (Idziak v. Canada (MoJ), SCC)
· *Most likely to give rise to DoF: decisions involving particular individuals*
· Subordinate Legislation?
· No formal requirement for consultation; however, strong argument for less concern re: subordinate legislation & interfering with political process b/c political approval is subsidiary *made pursuant to general authorization*
· However, even if subject to DoF, can be LIMITED: i.e. substance can be more important than form (what is the legislation trying to achieve?) (Homex => subject to a DoF! SCC)
Homex Realty & Development Co. v. Wyoming (Village) 
(SCC 1980)

	FACTS
	· Bought land for subdivision, rule for prior owner = needed to put in municipal services => is the new owner bound by these new terms? (or can they force the municipality?)
· Municipality enacts a bylaw that practically is made to fix this, power to not allow to build a subdivision unless you meet their terms W/OUT NOTICE
· Homex: upset, no notice, should have had procedural fairness & municipality says: bylaw! (= legislative function) No procedural fairness! (note: statute did not expressly require notice)
· = Quarrel b/w municipality & developer → bylaw aimed at developer & enacted it w/out notice

	ISSUE
	· Legislative exemption: Does a duty of fairness apply to passage of subordinate legislation, such as municipal bylaws?

	HOLD
	=  YES DoF owed, right to be heard  & were not *BUT: no remedy granted*

	REASON
	· DISCUSSION OF RIGHTS
· Property rights used to be special => NOT anymore = no reading in of procedural rights (i.e. notice) just b/c property is involved
· NOW: No longer automatic.  
· QUESTION: Consider context: what was municipality trying to do?
· “culmination of an inter partes dispute” *policy decision BUT W/ IMMEDIATE & SPECIFIC TARGET!*
· The old “hear the other side” principle & to provide ppl with notice & make their case before they are effected directly by something continues to apply here
· PROCEDURALLY: 
· Did Homex have a right to be heard? => Yes*action taken was quasi-judicial in nature*
· But also understand that there is a public interest that the municipality is trying to protect *court says that this must be taken seriously, municipality can pass by-law that are adverse to interests, but if going to, must give them notice and an opportunity to be heard*
· Was Homex adequately “heard”? => No
· Should have had an opportunity to be heard when they had their final position
· Will the court grant a remedy? => No
· Judicial review is a discretionary remedy; looked at how they were behaving, did not approve, a little back-handed & on the other hand, the municipal was just trying to protect its constituents *so: EQUITY =  homex “does not deserve” a remedy*

	RATIO
	· Passage of a municipal by-law was subject to the duty of fairness; cannot “couch” one’s actions in a form designed to oust the application of the duty of fairness *KEY FACTOR: context; what was the municipality trying to accomplish? (i.e. underlying motives => here: immediate & specific target! )* 
· HOWEVER: reminder that JD remedies are discretionary *can refuse to grant relief*


· Policy decisions?
· Included in “legislative decisions” => i.e. Knight: many admin bodies have been required to assume duties traditionally performed by legislatures =  (1) decisions of legislative & general nature vs. (2) acts of a more administrative & specific nature
· Rationale: inherently political & subject to political accountability 
· BUT: how can “policy” decisions be distinguished? So, if the goal is not to interfere, easy to characterize as a “policy” decision
· What about emergencies?
· Cardinal v. Kent Institution => compliance can be deferred until after the relevant decision is made
· Can do things in an emergency situation that violate the DoF *BUT: crucial when it is over (1) give them the fairness rights they ought to have had & (2) MUST JUSTIFY the “emergency”*
· Also occurs in a national security situation=> can hold back info
· Not clear whether fairness is not required, or whether the content simply becomes minimal => AND: how much deference is accorded re: deciding an emergency even exists?
· ISSUE: Relationship to legitimate expectations? 
· Doctrine of legitimate Expectations = if you are dealing with the state, you have the right to certainty and/or predictability in how the state treats you, i.e. a person may be led to expect a particular outcome from a decision-making process *imp. for RoL, credibility, legitimacy. accountability*
· BUT: what if leg. does “random” things? Do they have the right to change their minds?
Reference re Canada Assistance Plan
(1991) SCC

	FACTS
	· Canada Assistance Plan (CAP) = feds agree to cost-sharing with provinces; S. 8 covers continuation, amendment by mutual consent, unilateral termination with 1 year notice *Agreement in force so long as relevant provincial law remained in operation*
· Federal deficit reduction: Bill C-69 unilaterally  reduces funding to BC, ON, AB without notice => Clear violation of contractual agreement with provs 
· BC CoA held that the province had a legitimate expectation that had not been honoured

	ISSUE
	· Does the doctrine of legitimate expectations create legally enforceable consultation obligations in this case? i.e. did feds have to consult provs before introducing legislation in Parliament in this case?

	HOLD
	· NO!

	REASON
	· Legitimate expectations don’t create substantive rights (prov; we are not asking for substantive rights => asking for opp. to consent and come up with agreement)
· (1) cannot constrain essential democratic features (i.e. a new gov’t is not bound by the promises of an old govt’, cannot fetter sovereignty of parl.; legit expectations cannot be created by prior gov’ts *the business of gov’t would be stalled!*)
· (2) No procedural fairness re “purely legislative functions” or “purely ministerial decisions on broad grounds of public policy”
· ONLY things that could be potentially binding are Constitutional, quasi-constitutional statutes (i.e. might bind future gov’ts) – but this is not one.

	RATIO
	· The legislature must have the right to develop own policy & “change their minds” => importance of parliamentary sovereignty = cannot bind itself as to the substance of future legislation!
· Legitimate expectation cannot require a particular outcome; just that procedural protections be provided before an expectation of a particular outcome can be dashed *i.e. .may include an expectation that they be consulted; but NOT in this case b/c “purely legislative function*


3. The Modern Test, and the Content
· MUST INCLUDE AT MINIMUM: 
· (1) hearing (2) impartial & indep. observer (3) based on facts & law (4) right to know case & opp. to meet it
· KEY: the content of the duty is FLEXIBLE  & CONTEXT SPECIFIC, so it can include:
· Right to notice of a potential decision
· Right to disclosure of particulars
· Right to make written submissions
· Right to a hearing within a reasonable time
· Right to an oral hearing
· Right to counsel
· Right to call witnesses and cross-examine
· Right to written reasons for a decision
· **most of these rights are well-established = but their parameters are open to argument, i.e. right to notice— Appropriate length? How? What should be included?
· JD: a fairness review re: procedure is retrospective and on a correctness standard (i.e. no leeway re: whether they met the fairness standard they were supposed to meet)
· Is this problematic?  Should be kept in mind => Agencies have tried to deal with this by posting guidelines that are publicly available to set expectations/so people understand
· Omnibus statutes also help – try to clarify procedures *sweeping* (i.e. minimum default procedural provisions)
Baker 
(1999) SCC

	FACTS
	· Baker was an illegal immigrant from Jamaica who worked as a domestic worker for 11 yrs; she had 4 children who acquired Canadian citizenship
· In 1992, she was ordered deported & applied for an exemption to apply for permanent residence outside Canada: under s.114, Minister is authorized to exempt any person if satisfied that they should on compassionate or humanitarian considerations
· Baker argued she had psychiatric problems that could worsen if she returned and that 2 of her Canadian-born children depended on her for care *application supported by letters*
· The discretion under C&H grds was exercised by an immigration officer who denied the request on the advice of an officer Lorenzo *no reasons provided; only upon request was provided w/ Caden’s notes*
· Baker sough JD of the decision, arguing (among things) the duty of fairness was not met b/c she was not granted an oral interview, she didn’t make submissions, she was entitled to reasons & that the officer’s notes gave rise to a reasonable apprehension of bias *BUT: here are focusing on procedural fairness*

	ISSUE
	· Was she owed a DoF? Was it met? What was required to meet the DoF?
*sufficient participatory rights, reasons & reasonable apprehension of bias*

	HOLD
	· Yes, owed a DoF & it was met

	REASON
	PURPOSE of a DoF
· Ensure that administrative decisions are made using (1) fair & open procedure (2) appropriate to the decision being made & its context, (3) with an opportunity for those affected by the decision to put forward their views & evidence fully to have them (4) considered by the decision-maker
· So: entrenched *BUT: at same time, must respect the needs of admin decision-makers
Nature of Discretionary power under s.114
· Classic case of discretion, exemption from requirement that would otherwise apply => KEY: WHO is exercising the Minister’s discretion? *staff* => so language means “that person and their staff”
· WHAT does this discretion mean? How does this affect how the court should look at this decision? => Should it change the procedural fairness that should be given?
· Court points out the degree of discretion that is here and then launches into procedural fairness => discretion appears to more relevant to substantive review *BUT: the fact that it is a discretionary decision does get embedded into procedural req. SO: while discretionary decisions will be given respect, it must be exercised w/in the law (statute, RoL, Charter, admin law, etc.)*
Threshold Q: DoF owed at all?
· YES!
CONTENT of DoF—how to determine? How much fairness?
(1) Nature of the decision being made & process followed in making it 
· *more it looks like judicial type decision (i.e. disputes between parties by finding facts & applying law) = more fairness, but more like legislative = less fairness *HERE: NOT VERY ‘JUDICIAL’*
· So even past threshold of purely legislative decisions, the more it looks like a leg. decision = less fairness *so start w/ on-off switch at threshold level, then considered as part of baker test*
(2) Nature of the statutory scheme and the terms of the statute pursuant to which the body operates
· Finality? (appeal procedure? Determinative of issues?) *more final = more fairness; i.e. if the decision-making process includes preliminary steps = fairness may be minimal *HERE: NO APPEAL PROCEDURE*
(3)  Importance of decision to individual(s) affected  
· *more importance = more fairness; regardless if a right, privilege or interest* *HERE: SIG. AFFECT*
· Interesting "person & persons" is used=> who are the others affected who are not the party before you?
· Kane: for instance, higher standards of one’s profession/employment is at stake
· NOTE: must be balanced w/ needs of decision maker & requirement of deference
(4) Legitimate expectations of person challenging decision 
· *does NOT entitle you to a substantive result, BUT only the procedure* => i.e. that a certain type of process will be followed (i.e. classic case about schools being closed)
· if you have a legitimate expectation in a process => will increase your entitlement to that process (BUT: outcome => NO! Cannot lead to substantive rights outside the procedural domain)
· goes to process, not outcome *SO: ratchets up the procedural fairness you are entitled to on their way to that decision*
(5)  Deference to the procedural choices made by the decision-maker/statute
· Courts must respect the choice of procedure made by an agency if have a choice & expertise in doing so, particularly when are when they are granted the discretion to do so! *HERE: LOTS OF DISCRETION*
· Note: this list of factors is not exhaustive *BUT: no 6th consideration has been used yet, however the door is open to create one*
· Can we think of any? Efficiency, nature of tribunal? (i.e. self-governing profession- something about the tribunal itself, i.e. the profession governing themselves)
Application
· Baker was entitled to more than minimal procedural fairness but NOT an oral hearing *sufficient that she completed written documentation and that reasons were provided* (note: held that these reasons did give rise to a reasonable apprehension of bias, but that is a matter of SoR)
· PARTICIPATORY RIGHTS TEST: Meaningful opportunity to present case fully & fairly? *very different from a judicial decision, no appeal but is JD, statute allows flexibility b/c is discretionary = but NOT “Minimal”
· **provision of reasons *NEW LAW (previously, generally not required)* => RATIONALE for reasons
· Ensure fair & transparent decision making; more likely to feel that they were treated fairly/appropriately
· Reinforce public confidence
· Foster better decision making; act of writing it our clarifies your thinking
· Important for appeal/JD so reasoning process can be followed/is known
· Will not result in inappropriate burdens/delay/costs/reduced candour
· **concerns (burdensome, cost, delay) = addressed by ensuring that this duty is FLEXIBLE*
· *HERE: reasons REQ & FULFILLED => reasons imputed *flexibility* ((b/c were not directly provided for)

	RATIO
	· Purpose of a DoF *flexible & variable -> Depends on appreciation of context
· DoF applies to discretionary decisions!
· 5 criteria to determine the content of a DoF, if owed
· REASONS REQ., esp if (rights seriously affected & appeal), rationale explored *STRESSED: req. FLEXIBLE*
· Participatory rights: no oral hearing, no notice, no adequate reasons *real q: opp. to meaningfully be heard?* (here: was met by the opportunity to produce complete & full written documentation)


· NOTE: in applying the 5 factors => i.e. Did this person get the lvl of fairness they were entitled to? = *CORRECTNESS STANDARD => once decided what the lvl of fairness is they are supposed to give; no discretion to tribunal*
· If didn’t get it right, court can quash the proceeding (that is their remedy)
· So: flexibility occurs in the exploration of the five factors, BUT once look at whether they have achieved the right lvl, it is correctness—did they or didn’t they?
· Distinguishing b/w JD on procedural grds & a substantive review
· KEY: w/ DoF procedural review => STANDARD is CORRECTNESS, “jurisdiction will be lost in the court of proceedings if the duty of fairness is breached”
Specific Rights:
· Oral hearing? *abt credibility*
· Even after Baker, question of whether you get an oral hearing *goes to whether there is a credibility question* => here, the theory was she didn’t need one, there is nothing about seeing her in person that would change what kind of case she would be able to make*
· Participatory Rights
· ANALYSIS: (1) Did the circumstances provide a full and fair consideration of the issues? (2) Did the claimant/other with important interests have a meaningful opportunity to present the various types of evidence relevant to their case & have them fully and fairly considered?
· Right to Written reasons?
· Least well-developed, but Baker => if decision has (1)  important significance to individual (2)there is a statutory right to appeal or “in other circ.”, some form of reasons should be required
· Nevertheless: lots of “wiggle-room” => not always required & “in other circ.” & “some form of reasoning” = flexible, i.e. in a number of ways
· KHOSA => importance of giving proper reasons should not be underemphasized
· SHOULD SHOW: (1) how the decision-maker weighed the evidence to come to a decision & (2) demonstrate clarity in considering all PoV’s and the reason for the outcome
· Procedural Fairness = free from reasonable apprehension of bias
· In this case, a “reasoned and well-informed member of the community” would conclude that the reviewing officer had NOT approached the case w/ impartiality
4. Recent Examples
Clifford v. Ontario Municipal Employees Retirement System
(2009) ON. CA

	FACTS
	· A city fire-fighter entitled to a pension died without a will; his ex-wife was named as the beneficiary, but he had allegedly been living in a CL relationship with another woman at the time of his death
· The other woman applied to be the beneficiary & hi sex-wife contested the application 
· At first instance, OMERs found that they were living in a CL relationship; the ex-wife appealed & it was dismissed on the basis that (1) a CL relationship was established & (2) that they were not persuaded that the relationship had ended at the time of his death
· The ex-wife applied for JD on the grds that they failed to adequately give reasons b/c pieces of evidence used/presented were not specifically discussed in the reasons

	ISSUE
	· What standard of review should be used when an administrative tribunal has a legal obligation to give reasons? How does a court assess whether the reasons are adequate to meet that obligation?

	HOLD
	· Reasons were adequate; application for JD dismissed

	REASON
	Legal Obligation to give Reasons
· Importance of public for public confidence, but was it required in this case?
· BAKER factors: significant legal rights at issue, court-like process, final step => YES! Required!
Standard of Review of the Legal Obligation to give Reasons
· *no deference can occur if tribunal is legally required to give reasons = obliged to give this type of procedural fairness => CORRECTNESS standard*
Assessing Compliance
· FUNCTIONAL approach: *must assess with flexibility*
· SO: “reasons must be sufficient to fulfill the purposes required of them* => to understand (1) why the decision was made and (2) to permit effective JD *logical link b/w explanation & decision*
· Important to understand that tribunal are staffed with non-lawyer = may not reflect a perfect understanding of legal language
Application
· Reasons must show the tribunal has grappled with the relevant issues: but reasons need not refer to every piece of evidence to be sufficient => it must simply provide an adequate explanation of the basis of the decision => HOW it was made, the path to the ultimate decision

	RATIO
	· Failure to give reasons is a procedural error (Dunsmuir does not alter this as est. in Baker) & the standard for review is correctness = NO deference once required for procedural fairness
· Functional approach to evaluate the adequacy of the reasons: do the reasons serve the intended purpose within the administrative context (JD & to understand why decision was made)
· Correct? = how was decision arrived at and were the correct issues addressed?


Ganitano v. Metro Vancouver Housing Corporation
(2009) BCSC

	FACTS
	· Mrs. Ganitano and her family had lived on the ranch for 25 yrs, btwn 95+06 she received 24 10 day notices to end tenancy (or pay rent in full, or dispute the notice); she had always paid rent in full b4 the 10 days were up
· feb.5 she was issued another 10-day notice
· feb.10 she was also given a 1 month “termination for case” notice for repeated late payment – the options for this notice were only to dispute or vacate (paying in full is not enough under this provision)
· feb.11 she pays $800 and the remainder paid on 
· feb18 (3 days late) – landlord takes money and gives eviction letter and G applies for res ten dispute resolution
· STATUTE: provides the board is “master of its own procedure” => HOWEVER: b/c of technical glitches G was delayed in getting onto the teleconference (she was on for 4 min of a 15 min call) & no notes on transcription of the call (ultimately, her application was dismissed b/c she failed to meet req. of notice)
· landlord says no procedural unfairness is owed b/c dispute resolution officer entitled to start w/o a party and wouldn’t make a diff b/c she missed the deadline by which she needed to dispute the notice

	ISSUE
	· Was there a duty of procedural fairness?
· Does it matter that greater procedural fairness would not have made a difference to the outcome b/c the required terms of the law for either notice were not met?

	HOLD
	· DoF owed & breached

	REASON
	(1) duty of procedural fairness?
· BAKER factors: adjudicative like situation, no internal appeal, v imp interests (apartment she live in 25 yrs and kids born in), no mention of deference to the agency’s choice of its own procedurerules of procedure cant oust procedural fairness
= ∆ high degree of fairness required
(2) Does it matter that greater procedural fairness would not have made a diff to the outcome b/c G did not meet the required terms of the law for either notice?
· tribunal can be a master of its own procedure and address efficiency concerns as needed, but that does not obviate the need for procedural fairnesscrts w not defer to decisions made in the interest of expedience if it is not fair
Application
· Duty of fairness breached: she was late to the hearing through no fault of her own, it started without her, the officer did not identify herself, no record of what occurred exists & therefore there is no indication that the critical evidence was reviewed = “several procedural problems, considered cumulatively, infringed her right to be heard”

	RATIO
	· Substantive issues in an dispute DO NOT diminish/ annul the Duty of Fairness; DoF is owed even if it is found that the party did not have a substantive claim
· Procedural problems can be considered CUMULATIVELY


Carrier Sekani Tribal Council v. BC (Utilities Commission)
(2009) BCCA

	FACTS
	· Carrier Sekani are subset of band w territory around Kitimat; 1950s attempt to create industry, gov't granted Alcan rights to divert the Nechako river to create reservoir for hydro pwr generation to use for smelter in Kitimat; in the process ½ - ¾ of the river was diverted and much land flooded
· 2nd project (aluminum smelter) was cancelled after protests and Alcan entered agreement with BC hydro in 2007 to sell surplus electricity (would not affect the water levels in the reservoir)
· Carrier Sekani and other grps had opposed this project from the beginning
· to get deal approved Alcan b/c hydro had to go to Utilities Commission which had to assess whether it was in the public interest (s71) => if deal affects land claims or treaty rights there is a Crown duty to consult (BC hydro); there was no consultation b4 going to the utilities commission
· Carrier Sekani argued that can’t be in the public interest if contrary to the duty/honor of the crown but b/c hydro/Alcan said there would be no physical change, so no duty to consult
· Ultimately, the commission did not address the duty to consult issue => said it is outside its mandate; 

	ISSUE
	· Should the commission have considered whether there was a duty to consult? If so and yes, has it been met?

	HOLD
	· Allow appeal => commission unreasonably refused to include the consultation issue => remedy = issue remitted to commission for reconsideration

	REASON
	· Even quasi-judicial tribunals cannot ignore the issue of whether there is a duty to consult and whether it has been met *cannot simply ignore it*
· Administrative tribunals have the power to decided constitutional law questions
· PAUL: if there is a pwr to determine Q’s of law there is  a pwr to determine Q’s of constitutional law and this includes the constitutional duty to consult and accommodate
· KEY: not necessary to find an explicit grant of power in the statute to consider constitutional questions => so long as the Legislature intended that the tribunal deal with Q’s of law = sufficient
· Aboriginals are entitled to consultation => therefore, follows logically that the tribunal w/ the power to approve the plan MUST accept responsibility to assess the adequacy of consultation

	RATIO
	· Procedural rights can also be found in Constitutional Requirements; i.e. the duty to consult & this duty will be evaluated to determine if it was adequately met


INDEPENDENCE, IMPARTIALITY & BIAS
· These centre around the notion of fairness -> that no preferential treatment is given and decisions are not based on preconceived notions
1. Individual
· General public will lose faith if perceived that decisions were based on bias/pressure rather than the facts => SO: mere “perception” is the problem
· PROBLEM: However, the very nature of tribunals being linked w/ the executive = “open to suspicion” automatically
· BUT: that being said, tribunals are NOT courts, so what the definition of an unacceptable lvl of bias/indep. is depends on the tribunal itself  *i.e. some more court-like, others very tightly connected to the minister
· SO: must understand the law (of impartiality, etc.) BUT ALSO the nature the board in question and the way it actually operates (i.e. fill in gaps off of statute, sort out operational problems via practice) *CONTEXT DRIVEN*
· How do you detect bias?
· *KEY: FIND OBJECTIVE FACTORS that make it impossible to make an impartial decision => i.e. factors surrounding the decision, NOT the decision itself*
Terminology
· BIAS: the evil => partial toward a particular outcome *look at the “barnacles” that attach to the person- i.e. pecuniary interest in the outcome? *interests, commitments, allegiances => external characteristics*
· IMPARTIALITY: the ideal state: truly open mind, no improper influences *this is what we want*
· INDEP: the means.  Look at the structural factors; structure of the agency. *environment => supposed to lead to/a means of achieving impartiality & preventing bias*
· A lot of litigation: how is the agency put together? Overlapping roles, pressure from boss? Structure of decision making process?
· Do structural factors permit them to be independent?
Indep/Impartiality part of procedural fairness / fundamental justice
· NOT part of SUBSTANTIVE review, but no use of Baker factors to det. degree of indep *instead: importance of legislation/legislative intent*
· *key: degree of indep. depends on the nature, purpose & practical ways of operating admin. body in Q**
· Sources include: 
· CL (i.e. principles of natural justice: nemo judex in sua causa debet esse & audi alteram partem)
· Constitutional law (i.e. Charter) => Singh: “fundamental justice” included in the notion of procedural fairness
· Unwritten principles (w/ lmtd success...)
· Quasi-constitutional statute (i.e. Bill of Rights)
· TWO IMP. LATIN PHRASES from CL => shaped the principles of natural justice
· Nemo judex in sua causa debet esse => no one should judge in their own cause *where you have an interest*
· Adui alteram partem => hear the other side *affirmation of the adversarial context of the hearing; that is how truth is arrived at*
Independence: The “first wave” of thinking
· Independence = judicial model *indep = judicial indep* SO: no outsider should interfere in way in which judge conducts case & makes decision = REQ. 3 conditions:
· (1) Security of tenure (s.96 judges until 75) *executive cannot kick out a  judge except for cause*
· (2) Financial security/remuneration *stable, predictable salary so pay is not altered arbitrarily & so they need not seek other means of supplementing their income*
· (3) Administrative control *allocation of resources/workload so judges ≠ put in compromising situations*
· adjudicative indep. => should you even be able to be influenced by the other judges you sit with? 
Important cases:
Committee for Justice and Liberty (SCC 1978) 
· = Definition of what counts as a RAoB:  “a reasonable apprehension of bias (RAB) must be:
· (1) a reasonable one, 
· (2) held by reasonable and right-minded persons, 
· (3) applying themselves to the question and obtaining thereon the required information … What would an informed person, viewing the matter realistically and practically, and having thought the matter through, conclude”?   
= conclude on a BoP that their decision-maker was not impartial?
= conclude someone is “sufficiently free” of factors that could interfere with their ability to make impartial decisions?

· KEY FACTORS: *based on perception, but a mere suspicion is insufficient = must be a real likelihood/probability*
· Note: Can also look at it from the perspective of the structural context, apply this test, but expand the analysis to a substantial number of cases? *What is substantial enough = matter of judgement*
Valente (1985) => if you are a litigant in a tribunal, should be entitled to the same kind of assurances of independence as with courts!
· Courts: when dealing with tribunals that make judicial-like decisions => then maybe you can have requirements of indep & absence of bias as part of procedural fairness
· As far as it went: yes, but NOT as strict b/c are not courts! Created by statute/executive, don’t have inherent jurisdiction! *= more contextual approach re: bias or not?*
Mastqui Indian Band (1995, SCC)
· (1) The 3 ideas/factors around indep. of courts ALSO apply to admin tribunals, although more flexible => still have to look for the 3 factors
· (2) cannot just look at how the statue is structured when determining whether they are met; must look at how it operates in real life *degree of indep. depends on the nature of the tribunal*
· Surveying other cases/situations:
· Homex: was village biased when it passed that bylaw? Used it to “win” an ongoing dispute!
· When staff are paid on a case-by-case basis => absence another factor, no RAoB
· Tribunals fired/re-appointed when gov’t changes => not bias, allowed to further the policy objective of the gov’t = no bias
The “second wave”
· Sticky Issue: “at pleasure” appointments & instability re: tenure
Ocean Port Hotel Ltd. v. BC 

(SCC 2001)
	FACTS
	· The BC Liquor Board imposed a two-day suspension on Ocean Port b/c of liquor licence violations after a hearing per s.20; appealed to Liquor Appeal Board which confirms suspension (de novo hearing)
· Ocean Port appealed to the BC CoA arguing that the Board lacked sufficient independence to make the ruling & imposed the penalty they had ( = NO protection from arbitrary interference from executive)
· Their argument was based on the fact that the board is appointed “at the pleasure” of the executive & serve on a part-time basis and therefore, they lacked the security of tenure necessary to ensure their independence (based on Matsqui case) & the CoA ruled in their favour => appearance of independence was not preserved & should have the same degree of indep. as courts *KEY: (1) can impose penalties (2) content of indep. req. depends on the circ.*
· Gov’t argued: absent a constitutional challenge, statutory regime prevails over CL principles & thus b/c the act expressly allows this, it is not constitutionally required that they be indep/have security of tenure

	STAT.
	STATUTE: Liquor Control and Licensing Act, 1996
· §§ 2, 3, 20 continues Liquor Control & Licensing Branch – note Minister’s powers and powers to appoint GM to investigate, adjudicate, penalize *GM is the senior bureaucrat in the branch, who hires employees/investigators => appointed/paid/accountable to minister*
· § 30 continues Liquor Appeal Board – note Lieutenant Governor in Council’s powers to appoint Appeal Board (provincial executive)
· These people serve “at the pleasure of” the LG in council *direct/clear power of them*
· Everyone part-time & appointment for short terms (1 year), paid hearing by hearing & Chair has total discretion of deciding who hears the cases (so: i.e. better keep chair happy, and Chair wants to keep the Minister happy)

	ISSUE
	· Are administrative boards required to be impartial?
· Did this administrative appeal board lack sufficiency of tenure? Thus, was the board sufficiently independent to render decisions on violations of the Act & impose penalties?
Specific:
· What does “sufficiently independent” mean in the context of at-pleasure appointments to administrative agencies?

	HOLD
	· NO requirement of impartiality; governed by the enabling statute created by the legislature

	REASON
	· Absent a constitutional challenge: STATUTE > CL PRINCIPLES OF NATURAL JUSTICE *affirms pyramid of power*
· Absent constitutional constraints, the degree of independence required of a particular gov’t decision maker = determined by enabling statute *defer to legislature’s intention*
· ONLY unless statute is silent/ambiguous = do principles of natural justice (CL) prevail *court assumes legislature meant to comply with principles of natural justice*
· Given the primary policy-making function => Parliament/legislatures determine the structure/composition of administrative boards *need NOT be independent => NOT distinct from executive, creating for the purpose of implementing gov’t policy = TRIBUNALS ARE NOT COURTS*
· “While they may possess adjudicative functions, they ultimately operate as part of the executive branch of government, under the mandate of the legislature. They are not courts, and do not occupy the same constitutional role as courts.” (para. 32)
· Tribunals are created precisely for the purpose of implementing policies of the executive branch *are policy-makers*
Application
· Clear in this case parliament intended for the board to lack security of tenure by explicitly legislating “at pleasure” appointments *intent UNEQUIVOCAL = no room to import CL principles*

	RATIO
	· Principles of natural justice (i.e. independence of tribunal members) can be ousted by express statutory language/necessary implication
· Therefore, it is the power of the provincial legislature to determine the extent of independence of administrative tribunals *FUNDAMENTAL DISTINCTION b/w tribunals & courts*
· Est. the “second wave” = clear illustration of what indep. looks like in tribunals => No freestanding constitutional guarantee of tribunal independence
· Ford: this decision goes a long way to affirm legislative supremacy, administrative tribunals are not separate from the executive


· Structure: internal appeal 1st w/ no leave required (to Liquor Appeal Board) & w/ leave statutory appeal to CoA
· Appeal to Appeal Board = de novo hearing (from the beginning, all over again)
· Pyramid of power re tribunal independence: court takes about bias in the same terms of procedural fairness *legislation overrules CL absent a Charter challenge*
· What if this were a quasi-criminal tribunal? => if so, open to argue i.e. penalties so significant, s.11(d) kicks in to override legislation in the pyramid of power
3RD Jurisprudential Wave?? 
· Ocean Port a strong decision & a lot of people feel that it went too far!
· Seemed wrong to people that it should be so open to the legislature to do want they want => several attempts to move past Ocean Port (Mckenzie, was the “case celeb” for this, but ultimately it did not!)
· Jurisprudence had shown a willingness to expand the notion of “court”
· For example: McKenzie v. Minister of Public Safety & Solicitor General (BCSC 2006)
· McKenzie RT adjudicator; 18 months into 5yr term fired for no apparent reason
· She objected: (1) what I am doing is on the “high end of adjudicative spectrum” (I am practically a judge) and I need indep. (2) this is something that the courts used to do!
· Invokes unwritten principle of RoL: a statute that allows me to be dismissed b/c I have an office held at pleasure is unconstitutional (arguing unwritten principles should trump legislation)
· BCSC = if on the “higher end of the adjudicative spectrum” = may be entitled to more independence
· BC CoA => issue is moot; BCSC “got carried away” => RoL does not apply & BCSC was on a “frolic of its own”
Real life concerns => those who runs tribunals
· How tribunals operate depend a lot of the people that actually operate them; imp. of interpersonal dynamics & policy agendas
· So: short terms & shuffling is a reality => Appointment and removal process = ISSUES LIKE: partisan political appointments, Short term appointments, Institutional culture & people who “don’t fit in”
· At pleasure appointments, hot issues, and politics
· To what extent are purely political appointments acceptable? Is it feasible/proper for the gov’t to appoint specifically because of political ideology?
Keen v. Canada 

(FCA 2009)
	FACTS
	· President of Nuclear Safety Commission; reappointed in 2005 => late 2007, problems in nuclear station (shortage of isotopes)
· Her job: ensuring that they were operating safely, but they were in violation of their requirements & were shut down
· Keen: change in licence so statute says we must have a public hearing, prepared to do it expeditiously
· Minister is concerned re: worldwide shortage, issued directive to Commission & passed bill to re-activate plant even though was in violation of the licence (overruled what the commission decided)
· Then Minister wrote letter that he had concerns re: her leadership & would recommended her dismissal upon submissions from her (her letter = bias, prejudged); she responded, but minister never responded to her letter, even though stated he would & instead terminated her as president by an OiC
· She went to federal court to try and quash this b/c of breach of procedural fairness
· Gov’t argued that she made the wrong decision; but she said her job was the safety of these plants, not the worldwide shortage of isotopes, if not operating safely, must be shut down (no discretion in this)

	STATUTE
	· STATUTE: Nuclear Safety and Control Act, s. 10
· (1) The Commission consists of not more than 7 permanent members to be appointed by the Governor in Council.
· (2) Notwithstanding subsection (1), the Governor in Council may appoint temporary members of the Commission whenever, in the opinion of the Governor in Council, it is necessary to do so.
· (3) The Governor in Council shall designate one of the permanent members to hold office as President.
· (4) The President is a full-time member of the Commission and the other members may be appointed as full-time or part-time members.
· (5) Each permanent member holds office during good behaviour for a term not exceeding five years and may be removed at any time by the Governor in Council for cause.

	ISSUE
	· Did the President hold office “at pleasure” or “during good behaviour”?
· Could the gov’t just fire her (basically b/c they didn’t like her decision) as the head of an indep. Organization that was overseeing the actions of a Crown Corporation?

	HOLD
	· Application dismissed; gov’t action confirmed b/c office was held merely “at pleasure”

	REASON
	· (1) Court dismissed arguments that the issue was “moot” (i.e. a “live controversy must still exist)
· (2) Nature of her appointment = different procedural fairness requirements
· AT PLEASURE: required simply (a) notice (b) opportunity to make submissions (as per Dunsmuir)
· GOOD BEHAVIOUR: required more; i.e. response, prove absence of good behaviour 
Application
· Statute suggested that appointment to president was “during our pleasure” = fairness requirement were met (would NOT have been met if were “during good behaviour”)
· Rule of thumb: “at pleasure” unless statute explicit that is “during good behaviour”

	RATIO
	· As president, role was “at pleasure” so if she lost the confidence of the gov’t they could fire her for no reason & was not entitled to procedural fairness (upheld Dunsmuir)


· Important Q’s raised: is this ok => Should an office like this be held “at pleasure”? Does this not invite dismissal’s at the whim of the govt’ as in this case?
2. Systematic/Institutional
· Structural Independence and Agency Procedures *institutional culture*
· Operational realities: when look at factors of Matsqui case = may not be what is most important when looking at tribunal independence! *i.e. more central concern: the way the tribunal operates...*
· Matsqui judicial-style indep. vs. “culture” => CULTURE: how everyone interacts, ability to work well with the Minister? *other parts of indep. not captured by this 3-part test*
· i.e. Importance of need for consultation & ability to work with Minister; some roles require this
· ADJUDICATIVE INDEP: ability of a decision-maker to decide, free of inappropriate interference by other decision-makers
Policy Making = central to tribunal existence
· 3 modes of policy making vis-à-vis public => a lot of agencies have different functions, i.e. a more formal policy branch and another more judicial *overlap* = 
· Formal rule-making => clear rules (via delegated legislation)
· Informal rule-making => i.e. informal guidelines, guides process, but is not as binding
· Adjudicative decision-making (?) => opposite of policy, but chance for overlap in admin agency
· Q: how much are these tribunals indep if work for a multi-function agency, if they also work for a policy function = is this ok for the adjudicative side?
· Cannot pretend that there will not be overlap = will this affect indep.?
· GOALS of policy-making: further the law, promote consistency, and make the tribunal more efficient
· DANGER: infringing on the adjudicative indep. of the tribunal => the ability of a decision-maker to decide, free of inappropriate interference by other decision makers
Public policy making role / influence

· Consulting for government
· i.e. labour relations board consulted by gov’t = acting for an expert for gov’t, then people appearing telling them they cannot be objective!
· Solution? Not allowing them to share expertise? Can we let indep. potentially be undermined? (key: NOT questions judges have to deal with!)
· Statutorily prescribed multi-functionality 
· I.e.: may have obligation to provide reports to gov’t *criticism that they are both judge and prosecutor in some situations* => typically are not a problem if sanctioned by statute, in line w/ Constitution & no RAB
· Imp. factors to address: how does the tribunal operate in practice? Do safeguards exist to prevent incidents of bias in practice?
· What about individuals having different roles w/in the same structure?
· Currie case => guard on the panel!
· *key: depends on how you structure your agency*
BIAS?
· KEY: is there a reasonable apprehension of bias?
· TEST: based on perception => “if a reasonable person with an informed understanding of how the tribunal functions perceives that the decision-making is biased, this is enough to have the decision quashed” (Committee for Justice and Liberty v. National Energy Board)
· Grounds must be substantial “real likelihood or probability of bias” => “substantial number of cases” if at the institutional level (vs. personal level explored in previous section)
· Standard: varies depending on context  *nature and context of the decision-making process*
· Nature of the decision being made, nature of the statutory scheme, agency’s choice of procedures
Adjudicative decision-making & consistency
· Methods used to promote consistency have given rise to allegations of bias
· Delegatus non potest delegare & administrative independence => LATIN: HE WHO HEARS MUST DECIDE = cannot delegate it further *if statute delegates to a person, they must decide*
=> i.e. cannot delegate to indep. 3rd party agency, but to staff of Minister ok (b/c is “Minister”)

·  Consistency *importance for the rule of law => different panels must come up with the same decisions with similar facts* i.e. guidelines? = but must be careful o not be too prescriptive, so independence is not compromised!*
· = two ways to try and achieve consistency
· (1) Full Board Meetings (Consolidated Bathhurst, Tremblay)
· (2) “Lead” cases (Geza)
FULL BOARD MEETINGS
· PURPOSE:  to promote discussion on important policy issues and to provide an opportunity for members to share their personal experiences *NOT to impose a given opinion* => to achieve COHERENCE in board decisions
· BUT: then people are present who did not “hear” the case => can influence the result?!
International Woodworkers of America v. Consolidated-Bathurst Packaging
(1990) SCC

	FACTS
	· Bathurst operated a plant and negotiated a new collection agreement with the Union w/out disclosing that it planned to close the plant => allegations that it breached duty to bargain in good faith
· Ontario Labour Relations Board: Union/company dispute goes to 3 member panel of OLRB => Argue a legal test should be changed (re: if decisions to close is firm = must be disclosed *legal test est. by precedence*)
· Panel members discuss at Full Board Meeting re: change legal test? *no minutes, no attendance, no evidence*
· Panel reconvenes, upholds jurisprudence => company challenges, asks Board to reconsider *b/c instead went to full board meeting, so the panel did not make the decision = violated “delegates non potest delegare” principle*
· Board reconsiders, upholds Full Board Meeting process if meeting limited to policy implications *act has lots of discretion & to perform job effectively, board needs all the insight it can get = process justifiable, part of our internal administrative arrangements*
· Statutory Provisions: Ontario Labour Relations Act
· § 102(9): 
tripartite board
·  102(13): 
*Board can develop own practice*
· § 114: 
technical defects ≠ quashing
· § § 106(1), 108: privative & finality clauses

	ISSUE
	· Does the duty of fairness preclude members of an agency panel, which heard a case, from discussing it with other members of the agency after the hearing has ended but before they have rendered their decision? (without an invitation/notification to attend)
· Have these rules been violated? (1) s/he who decides must hear (2) the right to know the case to be met 

	HOLD
	· NO => full board meetings allowed (≠ affect decision making in this case b/c of safeguards) *DISSENT*

	REASON
	Sopinka J in dissent: we must consider:

· The effect of the full board meeting *decision officially made by panel, but Q: b/c intro policy considerations & their application => does this violate principles of natural justice/procedural fairness? b/c are being influenced by people who did not hear the case?
· The principles of natural justice
· Should policy be treated like “law” or “fact” in terms of being challengeable? *policy is a lot like law & not facts, so maybe the parties should have been allowed to make submissions abt policy at this full board meeting!
Collision: uniformity v. natural justice => achieving uniformity is laudible, but cannot be done at expense of natural justice  *onus on board to prove what they did was ok; but b/c did not take minutes, cannot demonstrate this *if rules of natural justice collide with board, the RoJ should win!*

	
	Gonthier J for majority: 

· Board faces institutional constraints in this case = desire to achieve efficiency while balancing a heavy caseload  => SO: WEIGH the advantage vs. disadvantages (i.e. trying to make decisions w/out benefit of consultation) 
· RATIONALE FOR FBM: (1) benefit from acquired experience of others (2) fostering coherence in decisions *improve overall quality of decisions; forum for discussion*
· Analogy to judicial independence = > AGREE: should not be pressured into making a decision, but this is simply a discussion! Discussion ≠ inability to act independently
· Natural justice = context-specific *must be flexible enough to deal with realities of modern administration; SOLUTION: attach safeguards*
· Audi alteram partem imposes 2 conditions on full board meetings: *key: foster discussion*
· (1) Can’t discuss facts (only policy)
· (2) Disclose any new grounds if they come up at the meeting = parties should get right to respond
· Fact that there were no minutes = in favour of the board *b/c then maybe there would have been more pressure!*

	RATIO
	· Need for full board meetings recognized *benefit from the “acquired expertise of the collective” & coherence is a goal that should be fostered, BUT: coherence cannot compromise independence 
· RELEVANT ISSUE: Whether there is PRESSURE to decide against his/her own conscious/opinion
· LIMITATIONS: lmtd to law/policy (NO FACTS) & parties must be given opportunity to respond


· Tremblay v. Québec (SCC 1992)
· Tremblay denied reimbursement for bandages, appeals – pure Q of law
· Commission president vets decision, disagrees, sends to “consensus table” (not in statute) *took minutes, vote, boss was present*
· Gonthier J for the court finds “compulsory consultation”: minutes, vote, boss present = NOT OK
· Imposition of consultation meetings by a member of the board who was not on the panel may be inappropriate
· KEY: compulsory consultation = appearance of “systematic pressure” => lack of independence
· Original member changes mind; causes “hung” panel – so president decides
· Consolidated-Bathurst and Tremblay => *distinguished* panel asked for hearing in that case, here, it was the president of the board who required them to go to consensus table
· i.e. if panel itself is asking for help = more idep. = not feel beholden, vs. president making them = feels more like pressure
· if panel does not wish to consult, must be free to not do so
Questions 

· What is the difference between “permissible pressure” and unacceptable “compulsory consultation”? *Christie: difficult line to draw- line: compulsory, open vote, president present*
· Does voting, taking minutes worsen or improve the full board / consultation process?
· Why not allow pressure when it comes to policy matters?
LEAD CASE METHOD
· RATIONALE: to establish a base line of legal and factual issues to promote consistency in subsequent claim decisions
Geza v. Canada (Minister of Citizenship & Immigration)
(2005) Federal Court

	FACTS
	· Large influx of Roma from Hungary seeking refugee status => have to show persecution b/c of membership in a particular grp
· Heavy caseload, insufficient resources @ IRB → desire to generate “non-binding” evidence/guidance
· Provides: (1) good factual findings to sue in other similar cases = Informed findings of fact on “country conditions,” generalizable to other cases & (2) Relatively thorough analysis of relevant legal issues *what are the major legal points?*
How the lead case was built
· Applicants consented to participate 
· Applicant’s counsel participated actively
· Minister of Citizenship invited to participate in hearings (bureaucracy in charge of immigration)
· Expert witnesses; 14 days of hearings
· Operations Service Manager for Europe team selected individual cases
· Experienced panel members familiar with Hungary & Roma cases (Berger & Bubrin)
Subsequent Challenge 
· Applicants lost on lead case (discrimination, ≠ amount to persecution)=> subsequently challenged
· Success rate for other Roma drops too, after lead case decision.  Applicants argue this raises R.A.B. in production of lead case *allege: whole course of IRB’s conduct = RAB*

	ISSUE
	(1) Does the use of the lead case itself raise a reasonable apprehension of bias?
· Fed Ct says no; FCA says yes.  We have both decisions in the materials
(2) Are you “sufficiently free” of factors that could interfere with your ability to make impartial decisions? 

	LAW
	Issue 1:
· Reasonable apprehension of bias: Committee for Justice and Liberty (SCC 1978)
· “a reasonable apprehension of bias (RAB) must be (1) a reasonable one, (2) held by reasonable and right-minded persons, (3) applying themselves to the question and obtaining thereon the required information … What would an informed person, (1) viewing the matter realistically and practically, and (2) having thought the matter through, conclude”?   
Issue 2: 
Test for institutional bias (Matsqui & Lippé):

· Step One: Looking at institutional factors, will there be a RAB in the mind of a fully informed person in a substantial number of cases? 
· Step Two: If not, can only allege RAB case-by-case 

	HOLD
	· RAB case on the “entire factual matrix” 

	REASON
	· Applicant’s argument: IRB’s motive was to increase the rejection rate of claims (use correspondence showing the IRB liaised with the CIC w/ respect to the cases)
· Respondent’s argument: non-binding nature of lead cases ≠ RAB, so long as subsequent panels engage in an independent analysis
THE TEST
· (1) Standard of impartiality = BASED ON CONTEXT; measured on Baker factors (*) – here, “high end” (decision affect Charter rights, independence of Board, adjudicative procedure, etc.)
· (2) Recognize admin challenges, need for consistency but don’t sacrifice impartiality / independence
· (3) TEST: Improper/extraneous influence is the problem *not just any influence, something must be improper about the lead case*
Application
Held: reasonable apprehension of bias based on:

· Relationship between IRB and its bureaucracy, CIC = is a problem, clearly worried about the big influx = response in lead case decisions seems wrong (CIC had concerns about Roma refugees)
· Involvement of Bubrin, not of public to the same degree
· “entire factual matrix” raises reasonable apprehension of bias
· BUT subsequent cases not vitiated en masse as a result... (≠ necessarily mean the factual conclusions were unreliable)

	RATIO
	· Lead case process itself was NOT inappropriate; a drop in cases after a lead case does not mean there was bias (i.e. maybe that was the first time an investigation was done properly)
· However, this lead case was NOT OK: the way the lead case was structured; in a way to try to reduce the # of successful applications afterwards


STANDARD OF REVIEW
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· ULTIMATE Q: WHEN WILL A COURT SUBSTITUTE THEIR JUDGEMENT FOR THE JUDGMENT OF AN ADMINISTRATIVE TRIBUNAL?
· BAKER: “Deference as respect requires not submission but a respectful attention to the reasons offered or which could be offered un support of a decision”
1. Watershed II: Standard of Review Part 1: CUPE and its context
Distinguish:
· Procedural Fairness *Baker 5 factors, plus bias & indep.* Vs. Substance the actual decision is challenged => what can be done and how? (NOTE: in book, pre-Dunsmuir, so talks about 3 standards)
· Useful: thinking about how court/law sees these administrative tribunals => Different from regular courts b/c more often, may defer
Theme: How you ask the Q determines the A: i.e. prelim/collateral Q & test/factors as framing devices (i.e. what is in the test, what is not, obviously it can change the answer)
PRIVATIVE CLAUSES
· Intended to prevent courts from interfering with substantive outcomes of administrative action
· Statutory provision trying to eliminate JR (i.e. ouster clause = courts stay out! Finality clause = words of tribunal are final) … or restrict scope of / access to JR
· Rationale: To prevent tribunals’ substantive outcomes being overturned whenever courts disagree (esp. in certain areas, i.e. Labour Relations) & to encourage final dispute resolution, allocate scarce judicial resources
· Usual elements: grant of exclusive jurisdiction, declaration of finality re: outcome, prohibition on any court proceedings to set the outcome aside
· Issues: parliamentary supremacy vs. RoL
· SO: based on “pyramid of pwr” => these should keep the courts OUT, but courts found a way around them!
PYRAMID
· Tension b/c courts will say that it is their job to police RoL & part of that is to ensure executive actions stays within their jurisdiction
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· This makes sense => legislation trumps CL but executive cannot overreach & courts can police boundaries
JURISDICTION (1960’s & 1970’s)
· Original judicial solution: statutory interpretation
· As long as admin tribunal was acting within jurisdiction = courts would stay out
· COURTS: would police the boundary of jurisdiction (so if were, in a tribunal that had a privative clause, then they would stay out) *job: figure out where the “shell” was*
· Correctness basis: if outside their jurisdiction, they substitute their opinion
· Even if the actual issue is a jurisdictional Q => if get it wrong, courts can look at that question, but could also substitute their SUBSTANTIVE opinion for the original
· Key: person who asks the question has incredible power! So, the courts can isolate a question almost as an “excuse” to intervene if they want to substitute their opinion! By breaking down the Q, can find a question that allows intervention *very little respect for administrative agencies *
“Preliminary collateral question” & “Asking the wrong question”

· TRICKY way around this => resisted the privative clause’s plain meaning and circumvented it => if decisions were not lawfully made if the administration lacked jurisdiction!
· SO: matters that were otherwise within the tribunal’s jurisdiction = could become jurisdictional and thus open to the courts!
· Important to understand even now: (1) RoL issues remain salient (2) elements of these “excuses” are forgotten but not gone!
CUPE Local 963 v. New Brunswick Liquor Corp. (SCC 1979)
· *WATERSHED: The beginning of “deference as respect” *fundamental shift in the way the courts saw administrative tribunals *Basically invented the patent unreasonableness doctrine*
· A new approach to jurisdiction & privative clauses => pragmatic & functional approach
CUPE Local 963 v. NB Liquor Corp.
(1979) SCC

	FACTS
	· Liquor corporation workers engage in lawful strike action; Union says Liquor Corp. management are being scabs/strike-breakers & in response: Liquor Corp. says Union is illegally picketing outside stores
· PSLRB: Corp. Argued that they did not violate act b/c management are not employees under the act
· KEY to decision: characterized the interpretation of 102(3) a “prelim/collateral” matter & then judged decision based on “correctness” standard
· Poorly drafted, ambiguous statute
Statutory Provisions: 

· PSLRA grants jurisdiction over complaints to PSLRB 

· § 19(1) The Board shall examine and inquire into any complaint made to it that the employer, or any person acting on its behalf, or that an employee organization, or any person acting on its behalf, or any other person, has failed
· (a) to observe any prohibition or to give effect to any provision contained in this Act or the regulations under this Act. 

· PSLRA protects Board with a privative clause 

· § 101(1) Except as provided in this Act, every decision … of the Board … is final and shall not be questioned or reviewed in any court. *FINALITY*
· (2)  No order shall be made or process entered, and no proceedings shall be taken in any court, whether by way of certiorari … or otherwise, to question, review, prohibit or restrain the Board … in any of its or his proceedings.  *OUSTER*

Statutory Provisions: Prohibited Actions During Lawful Strike 
· PSLRA definition of prohibited action during strike:

· § 102(3)  … employees may strike and during the continuance of the strike
· (a) the employer shall not replace the striking employees[,] or fill their position with any other employee, and (*note in definitions: employee excludes management) *NOT CLEAR!*

· (b) no employee shall picket, parade or in any manner demonstrate in or near any place of business of the employer.

	ISSUE
	· How can the privative clause be worked around? Can it be?
· Could management do the work employees were doing if they were not on strike? => interpreting s. 102(3)

	HOLD
	· Board got overturned => b/c ruled that how to interpret this is jurisdictional question! *it decides whether board has jurisdiction b/c if the employer didn’t do the bad thing, you have no jurisdiction* SO: interpretation goes to who has jurisdiction*

	REASON
	Dickson J’s analysis => shuts down getting around privative clauses:
Three steps:
(1) Jurisdiction (¶¶ 8-13)

· Rejects collateral question doctrine, looks at subject matter, court ought to exercise restraint 
(2) Privative Clause (¶¶ 14-15 )

· Nature of Board (specialized/expertise) = respect priv. Clause *has a reason for being there*
· Within its jurisdiction, the Board was “entitled to err” & error protected from review
(3) Patent Unreasonableness (¶¶ 16 + )

· Statute was ambiguous, so Board’s interpretation was not P.U. *if have privative clause, entitled to err, so court can only intervene if what you did was PATENTLY UNREASONABLE*
JURISDICTION (Dickson J) 
· Board has jurisdiction in “narrow sense of authority to enter upon an inquiry”

· “The question of what is and is not jurisdictional is often very difficult to determine. The courts, in my view, should not be alert to brand as jurisdictional, and therefore subject to broader curial review, that which may be doubtfully so.” (¶ 10)

· Courts should not be using fancy techniques to brand things as jurisdictional just to “get in there”
Recasting jurisdiction: Dickson J on privative clauses 
· “Section 101 constitutes a clear statutory direction on the part of the Legislature that public sector labour matters be decided by the Board.”

· “The interpretation of s. 102(3) would seem to lie logically at the heart of the specialized jurisdiction confided to the Board. In that case, not only would the Board not be required to be “correct” in its interpretation, but one would think that the Board was entitled to err and any such error would be protected from review by the privative clause in s. 101….” (¶¶ 14-15)

PATENT UNREASONABLENESS (Dickson J.)

· Could stop there but goes on to ask if Board’s decision is patently unreasonable

· DEFINITION: Bad faith, irrelevant factors, failing to take into account relevant factors, breaching natural justice, misinterpreting provisions so as to embark on inquiry not remitted to it (“ask itself the wrong question”)

AMBIGUITIES:
· ‘On one point there can be little doubt -- section 102(3)(a) is very badly drafted. It bristles with ambiguities. Mr. Justice Limerick .. said: “Four possible interpretations immediately come to mind.”’ (¶ 4) => NORMATIVE APPROACH TO LEGAL INTERPRETATION

CUPE on ambiguity and patent unreasonableness 
· “The ambiguity of s. 102(3)(a) is acknowledged and undoubted. There is no one interpretation which can be said to be “right.” The judgments of the CoA are in irreconcilable conflict.” (¶ 17)
· Dickson finds Board’s interpretation is at least as reasonable as court’s – not P.U.

	RATIO
	· Reconfigured analysis re: when/why/how jurisdictional error ought to be deployed **Spirit of deference as respect: recog. tribunals as specialized bodies with expertise”
· SHUT JURIS/RIGHT Q DOWN! *only way into “bubble” is through PU* Retreat from interventionism*
· RULE: Two clearly articulated standards of review
(1) jurisdictional questions = correctness (i.e., tribunal must get it “right”)

(2) re content within jurisdiction = patent unreasonableness (i.e., tribunal is “entitled to err”) 


Underpinnings to Dickson J.’s judgment per Macklin @ 204-06:
· Reappraisal of specialized tribunals *maybe it is ok if they come up with different answer than courts; esp. when are specialized* = SUGGESTS DEGREE OF DEFERENCE

· Statute “bristles with ambiguities” – no one interpretation is “right” **IMPORTANT: 

· Old approach to jurisdiction has failed

Class Notes:
· Clear from plain language POV, the board has the jurisdiction
· If you were a court, the only way you could ignore the privative clause would be to ignore the pyramid! How much clearer could you be?!
· Pre-Nicholson => this Q of jurisdiction is a classic collateral Q *must be decided first* => *a sneaky way to get in despite the privative clause?!?! Using a primary/collateral Q to say = jurisdictional issue*
Sequels to CUPE: constitutional protection for JR?
· BIG CHANGE: big long arrow on left => Crevier, Pasienchyk
· *unwritten principles aid interpretation of JR = constitutionalize ability to get JR
· Over time, the idea that the privative clause has to be taken seriously grew, but courts never let go of some power to “get their foot through the door” (i.e. Crevier: if the decision is not reviewable, then it violates s.96 by depriving s.96 judges of  a judicial function) *JR is constitutionalized = beyond the reach of legislative amendment*

· i.e. are no such things as strong enough privative clauses to keep the courts out based on the unwritten principle of RoL
· Bibeault (SCC 1988)

· Central Q (to tell jurisdictional a Q—subject to correctness—from a Q within their jurisdiction—subject to PU) = “what legislature intended jurisdiction to be” (before: jurisdiction was not really defined)
· KEY elements: wording, purpose of statute, reasons for tribunal’s creation, expertise, nature of problem
· KEY: move toward a contextual approach => by framing this in terms of legislative intent = OPENS THE DOOR to an examination of expertise, the purpose of the statute, etc.
Sequels to CUPE: beyond the privative clause
· Focus on PC gives way to focus on EXPERTISE (Pezim (1994) & Southam (1997))

· PEZIM (1994) SCC
· Expert tribunal + public interest mandate & broad powers + Q within expertise + no privative clause + statutory right of appeal = reasonableness SIMPLICITOR

· *suggest deference? BUT: no PC and right of appeal! => COURT: PU is not going to work, b/c no privative clause, but at same time, correctness standard doesn’t work b/c expertise, etc. suggests deference = need middle ground!!

· EXPERTISE = deference *a PC is NOT crucial; the “jurisdictional questions” has to be supplanted by “EXPERTISE” as a key determinate of the standard or review

· RESULT: 3 standards of review (1st brought up in Pezim, only identified later in Southam)
Canada (Director of Investigation and Research) v. Southam Inc. 
(1997) SCC

	FACTS
	· Southam owns two daily papers: Vancouver Sun / Vancouver Province  => Southam newspapers compete with many small community newspapers; So, Starts buying up community papers
· Competition Tribunal finds market over-concentrated, forces Southam to divest itself – gives it choice of which paper to sell.  
· Government appeals & wins on merits 

· Factors at play: No privative clause, Broad statutory right of appeal (Federal Court), Question of mixed fact & law; specific to case, Within jurisdiction & Expert tribunal with unique membership

	ISSUE
	· SoR?

	HOLD
	= reasonableness simplicitor

	REASON
	Southam: unreasonable versus patently unreasonable?
· 41
… An unreasonable decision is one that, in the main, is not supported by any reasons that can stand up to a somewhat probing examination. Accordingly, a court reviewing a conclusion on the reasonableness standard must look to see whether any reasons support it. The defect, if there is one, could presumably be in the evidentiary foundation itself or in the logical process by which conclusions are sought to be drawn from it. 

Southam: unreasonable versus patently unreasonable?
· 42
The difference between “unreasonable” and “patently unreasonable” lies in the immediacy or obviousness of the defect.  If the defect is apparent on the face of the tribunal’s reasons, then the tribunal’s decision is patently unreasonable.  But if it takes some significant searching or testing to find the defect, then the decision is unreasonable but not patently unreasonable.  As Cory J. observed. … [i]n the Shorter Oxford English Dictionary ‘patently’, an adverb, is defined as ‘openly, evidently, clearly.’” 

· Factors that point to deference: mixed law and fact; purpose of Act economic, application falls into tribunal’s area of expertise

	RATIO
	· Distinction b/w unreasonableness & patent unreasonableness *language still important even w/ Dunsmuir* *Suggestions: PU only when there is a privative clause?*
· Re-emphasized the importance of deference when dealing with a specialized body with expertise
· On REASONABLENESS: “Judicial restraint is needed if a cohesive, rational, and, I believe, sensible system of judicial review is to be fashioned.” 
· Creation of “REASONABLENESS SIMPLICITOR” => not supported by any reason that can stand up to a somewhat probing examination (differs from PU by the obviousness of the defect)


· Highlights why there is so much discussion over reasons (i.e. Baker, reasons are part of procedural fairness) => but: how can a substantive fairness be achieved without reasons?
2. Analytical Structure: Standard of Review Part 2 => Pushpanathan and its influence
When should courts intervene?
· Pushpanathan test => conceptual framework for factors important to a SoR analysis *still good law*

· Important to keep in mind: recognition of different expertise; realize that “thinking like a lawyer” is not the only way to resolve these issues

· *Is expertise the most important factor?* => in P, yes, but now, a more live debate going on (i.e. legislative intent?)

Pushpanathan v. Canada (Min. of Citizenship & Immigration) 

(SCC 1998)

	FACTS
	· 1985: P claims refugee status  => claim not adjudicated b/c in 1987: permanent residency via other route

· Dec 1987: charged, pleads guilty, convicted re conspiracy to traffic in narcotic

· Sept 1991: On parole, renews refugee claim (b/c residency at risk)

· 1992: Employment & Immigration Canada issues a Conditional deportation order – crime is grounds for deporting permanent resident (conditional upon a determination that he is not a convention refugee)

· IRB finds he is not a Convention Refugee – REASON: an exclusion clause re “contrary to UN principles” (guilty of act contrary to purpose/principles of UN => not a refugee if fit into this category)

· This decision gets JD

Statutory Provisions: Immigration Act *no privative clause or right to appeal*
· § 67: “the Refugee Division has … sole and exclusive jurisdiction to hear and determine all questions of law and fact, including questions of jurisdiction.” *regardless of what it is—not as strong as others we have seen*
· § 82.1: Judicial review only with leave from FCTD judge *unusual*
· § 83: can appeal FCTD decision to FCA only if  FCTD certifies that “a serious question of general importance” is involved *quite novel*
*these provisions are important: demonstrate legislative intent? Really, open to a lot of interpretation!

	ISSUE
	· What is the appropriate standard of review for decisions of the IRB?

	HOLD
	· 4 FACTOR TEST; here, SoR was correctness and the decision was NOT CORRECT (not a violation) = matter returned

	REASON
	Bastarache J. for the Court: 
· STANDARD OF REVIEW: “the central inquiry in determining the standard of review … is the legislative intent of the statute creating the tribunal.” => Did legislators intend IRB to have exclusive jurisdiction over this question?
· Focus on the particular question (i.e., whether P was acting contrary to principles of United Nations) 

· Jurisdiction: abt what leg. intended => is the tribunal entitled to deference? *in this case, distinction b/w standard or review and jurisdiction disappeared => jurisdiction just another word for deference

4 factors determine the standard of review *ABOUT LEGISLATIVE INTENT*
(1) Presence of a privative clause => “full—declares that decisions are final & conclusive, no appeals/JD” (compelling evidence that the legislature intended the courts to defer; yet not determinative) v. “partial or equivocal”?
· Here: nothing like in the CUPE case, not “full”; but the absence of a PC was not determinative

(2) Expertise: the most important factor (Southam)
· Specialized knowledge, procedure, non-judicial means of enforcing the act

· *Relative (not absolute) to courts = IN CONTEXT * Three step test. (1) expertise of tribunal (2) expertise of court (3) look at actual question, who has more expertise? *reference to partic. Q*

(3) Purpose of Act, & particular provision 

· Polycentricity (i.e. not party-on-party; more difficult intricate problems, various interests at stake) & appeared to be more geared towards policy vs. law = suggests deference 

(4) The “nature of the problem” 

· (a) Question of law or fact?  *law, courts will defer less* (b) of “general” law? *general, more willing to weigh in* => YET: courts recognize that it other factors suggest deference, even if Q of law = deference

APPLICATION
· Proper standard = correctness (so: little deference)
· Rationale:  (1) § 83 would be incoherent otherwise (this is a signal that serious question of general importance, then it should be fixed, so need correctness to fix it!) (2) Involves question of general law (3) IRB has no expertise in this (even compared to human rights tribunals), &  isn’t acting in policy capacity (4) absence of a strong privative clause

· Boards cannot be trusted with these decisions on important HR guarantees without review being available afterwards

	RATIO
	· PRAGMATIC & FUNCTIONAL APPROACH: establishes a four part test for determining standard of review *KEY: legislative intent*
· DEFERENCE TEST: (1) Legislator’s direct/indirect pronouncement re: judicial supervision (i.e. privative clause, judicial review/appeal) & (2)reviewing court’s assessment of the agency’s relative expertise


· exam: use this test => but, dig deeper and challenge some of the assumptions inherent in these factors

· Ford: really, doesn’t it just come down to legislative intent vs. expertise?

TEXT Pushpanathan: Questions Arising

· In reality the 4 factors really come down to 2: 
· (1) legislative intent: regarding supervision, purpose of act & question
· (2) expertise (subsumes statutory purpose and nature of problem)
· Why is expertise more important than presence of privative clause? => Are there other ways to analyze this – e.g., by tribunal’s subject area?  Is this a shell game?

Macklin: the factors as applied 
· (1)  PRIVATIVE CLAUSES
· Different types:
· (1) Full (= curial deference)

· (2) partial (e.g., finality only; not as strong as a privative clause) 

· (3) Statutory right of appeal (suggests very little deference)

· KEY: Never plays determinative role – considered after jurisdiction, expertise! Have to figure out expertise before one even looks at the privative clause!
· SOUTHAM: the effect of an appeal provision can be outweighed by the assessment of expertise
· PUSH: PC was superseded with respect to Q’s of general importance
· BAKER: PC indicated less D but court stated that this is only one of the factors in determining a SoR
· (2) EXPERTISE *most important factor*=> what factors do courts look at in evaluating relative expertise?
· SOUTHAM: PU b/c of “broad relative expertise”
·  (1) Questions of general law: Generally for courts
· Charter questions are for courts; Tribunal can interpret, but courts will not defer, question of whether they got it right => courts on correctness standard

· But see Pezim (superintendent able to answer legal “material change” Q) 

·  (2) Board’s composition (looking at statutory requirements, not individual member)
· Qualifications (Southam re economists)

· Security of tenure vs. at-pleasure appts 

· Whether board has policy-making role, administers regime (Pezim)

· Who appoints members (Baker, Pasienchyk)

· Other factors: Tripartite structure, Professional staff, Elected officials (i.e. Baker; Minister or delegate? Suggest deference) Non-judicial means of implementing the act?

· (3) Is subject matter most predictive?? **if followed decisions, this is most predictive**
· Deference for economic, financial, technical tribunals (welfare, labour => expertise in fact, NOT law!)

· Deference to law societies (Ryan) for different reasons?

· “Splitting” more likely to circumscribe expertise re labour boards, human rights commissions: experts on facts only, not law

· (3) PURPOSE
· PUSH**more deference if POLYCENTRIC: balancing multiple interests, contains significant policy elements and legal standards are vague/open-textured *judges are have little expertise in these areas*
· (4) NATURE OF PROBLEM
· *not a straight-forward distinction* = CLUE: extent to which the determination will have precedential value
· Direct Charter challenge = NEVER any deference
· PUSH/BAKER: “serious question of general importance” => clear precedential value if have to get certified!
Certainties
· Construct created by courts to get through SoR which may actually obscure what is happening (i.e. deference to certain tribunals and not others b/c of the rigid test; arrive at answer before & use factors to justify)
· Splitting is a powerful tool: Collateral Q’s, Nature of expertise, Questions, SoR, Questions of law vs. fact
· Lumping is a powerful tool: Impression of coherence, legitimacy
3. Theory vs. Practice

Standard of Review Spectrum => 1997 – 2008
· “PU” (lots of deference), “reasonableness” (more deference) & “correctness” (less deference) are buckets
· PROBLEMS: *three way venn diagram => band of cases in the middle: could be any of the three standards of review!
SoR: Two steps:
· (1) Determine it (Pushpanathan factors) *what are they entitled to?*
· (2) Apply it (i.e., was this particular tribunal decision “correct” or “patently unreasonable”?)
The Pragmatic and Functional Approach
· CUPE, Bibeault, Pushpanathan herald a different approach *tried to be less literal, textual, black-letter => more purposive, contextual, broad-based*
· (1) Pragmatic
· Practical, reason-based *what is this tribunal supposed to be doing in the context of its overall mandate?*
· Contextual
· Pluralistic, open-minded *embrace ambiguity*
· (2) Functional
· Considers structural relations among institutions (what should court, admin tribunal, legislature be doing => is a certain action over-reaching?)
· Outcomes: reasonable
· Purposive: does this achieve the ends sought?
· Overriding question: Did the legislature intend the court to defer to the administrative agency on this issue?
· Note: in Dunsmuir, want you to take this approach, but just don’t call it pragmatic and functional
· PROS: plurality of reasonable answers, more sophisticated contextual approach, shift to expertise, evaluate the institution in its own right
· CONS: uncertainty & unpredictability, same standard = different answer depending on the context, expense, delay & frustration
WHAT ARE THE STANDARDS OF REVIEW?
CORRECTNESS
· The meaning of “Correctness” 
· Goal: to reach the (one) “right” answer; Courts treat administrative bodies like inferior tribunals who have erred in interpretation. *No deference, no benefit of the doubt*
· Will impose / substitute their own answer = Original decision is a nullity
· Judges get the last word *undertaken their OWN REASONING PROCESS*
· More likely to attract correctness review (Based on courts’ relative expertise in statutory interpretation)
· Qs of “general” importance for legal system; more likely to come up in subsequent cases!
· “Pure” Qs of law (vs. mixed, fact)
· Constitutional law Qs (charter, federalism, aboriginal law & fiduciary duty)
· Jurisdictional Qs esp. between tribunals (i.e. two tribunals with potentially the same subject matter—HR and tenancy) *ultra vires*
· Background common law, civil law concepts (i.e. “alienation” in Bibeault)
· Human rights Qs (i.e. “family status” in Mossop)
· Review of procedural fairness (although this may be in doubt post-Baker)
· The meaning of “Correctness” – peeling back the onion 
· What is “correct”? *HOW to define???*
· In line with common law / civil law? – OR In line with statutory purposes?
· When is there only one right answer? *crystal clear & no ambiguity? Other times?
· Why the correctness standard?
· There is only one answer – OR This topic is in Court territory – OR Court is safeguarding the Rule of Law
PATENT UNREASONABLENESS
· The meaning of “Patent Unreasonableness” **HIGH THRESHOLD => outrageousness* = DECISION A NULLITY
· *Magnitude of error; immediacy or obviousness of the defect*
· Evidence, when reasonably viewed, can’t support tribunal's findings
· Decision cannot be rationally supported by the relevant legislation 
· Words can’t reasonably bear the interpretation given
· Amounts to fraud on the law or deliberate refusal to comply
· Arbitrary, in bad faith, contrary to principles of natural justice
· Acting outside jurisdiction (analogous to bad faith)
· Errors that aren’t patently unreasonable (i.e., retain jurisdiction)
· “Entitled to err” with different interpretation of statute (CUPE)
· “Mere error of law” within jurisdiction is acceptable (Bibeault)
· Error committed in good faith in interpreting /  applying statutory provision
· *KEY: (1) NOT about being “correct” or “right” & (2) should not require sig. “searching or testing”*
· How will a court determine P.U. without knowing what the “right” answer is?
· Ryan rejects trying to find right answer *don’t try to figure out what the right answer is?!*
· Problem: what do you look at? 
· Only the ultimate decision – OR Each link in the legal reasoning, Statutory interpretations, Findings of fact, law; discretion (i.e. b/c are not supposed to probe very deep is it just abt looking at the statute?)
PROBLEM: U  vs. PU (Southam)
· An unreasonable decision is one that, in the main, is not supported by any reasons that can stand up to a somewhat probing examination. Accordingly, a court … must look to see whether any reasons support it. The defect, if there is one, could presumably be in the evidentiary foundation itself or in the logical process by which conclusions are sought to be drawn from it. An example of the former kind of defect would be an assumption that had no basis in the evidence, or that was contrary to the overwhelming weight of the evidence. An example of the latter kind of defect would be contradiction in the premises or an invalid inference. 
· The difference between “unreasonable” and “patently unreasonable” lies in the immediacy or obviousness of the defect.  If the defect is apparent on the face of the tribunal’s reasons, then the tribunal’s decision is patently unreasonable.  But if it takes some significant searching or testing to find the defect, then the decision is unreasonable but not patently unrea.  “In the … dictionary ‘patently’ is defined as ‘openly, evidently, clearly’”. 
A Problem Standard?
1. immediacy or obviousness of the defect versus taking some significant searching / testing to find the defect

· CRITICISM: *why does it matter if the ult. decision is unrea.? So long as it is unrea., should be irrelevant!*
2. Why uphold unreasonable decisions but not P.U. ones?  

· CRITICISM: Shouldn’t all unreasonable decisions be repudiated?
REASONABLENESS
· A fundamentally different process from correctness (Ryan)
· Courts stay close to the tribunal’s reasons
· Reasons must survive somewhat probing examination => “Respectful attention” to the reasons given (OR: could have given BUT Court must not redo the reasoning process as it would in correctness review
· No single right answer
· Characterization (Ryan) *FOCUS: quality of reasons*
· Not supported by reasons that can stand up to a “somewhat probing examination”
· Not supported by tenable reasons
· Not properly grounded in evidentiary record
Canada (AG) v. Mossop 
(SCC 1993)
	FACTS
	· Civil servant Mossop applied for bereavement leave to attend funeral of same-sex spouse’s father.  
· Denied – leave applied to “immediate family” i.e., spouses of opposite sex
· Mossop complains to CHRC on basis of common law, not Charter.

	STATUTE/
DOCS
	Collective agreement 
· 4 days’ leave on death of “immediate family” member → includes “common law spouse” → defined as “person of the opposite sex”
Canadian Human Rights Act  

· § 3: defines “prohibited grounds of discrimination” to include “family status”  [added in 1983] *broader* & No privative clause for Tribunal
Federal Courts Act 

· JR on questions of law go directly to FCA

	PROCED.
HIST.
	· CHRC screens, sends to Tribunal, Canadian Human Rights Tribunal: “family status” should be read to include same sex spousal relationships *Charter should be reflected in reasoning!*
· Federal Court of Appeal: No privative clause = correctness standard *Tribunal made error of law* 
· SCC appeal on: (1) standard of review and (2) application of standard of review

	ISSUE
	· Does the CHRA “family” status apply to same-sex couples? What is the standard?

	HOLD
	· 3-1-1 the correctness standard applies 

	REASON
	Mossop: Choosing the Standard of Review 
· Lamer CJC = correctness (Question of law + no privative clause + lack of relevant expertise)
· La Forest J = correctness (HR tribunal expertise on facts, but not law!)
· L’Heureux-Dubé (dissent) = P.U. ; Argues for flexibility + deference + contextual approach
Mossop: Applying the Standard of Review 
· Lamer CJC = no leave for Mossop 
· Statutory interpretation – legislative intent *looked at Hansard* => cannot read in an interpretation that they specifically decided not to provide.
· No Charter challenge 
· La Forest J = no leave
· dominant conception is traditional family => *need explicit statutory language => nothing suggest anything else*
· L’Heureux-Dubé = leave
· Flexible, “living tree” approach to quasi-constitutional documents; b/c is a HR statute, like  Charter statute, should evolve with social norms
· Cory, McLachlin = leave (without reasons)

	RATIO
	· Demonstrates the WIDE variety of conclusions that can be made from the same set of facts…


Trinity Western U v. BC College of Teachers 
(SCC 2001)
	FACTS
	· TWU is Christian college & Wants teacher education program
· Members sign statement of conduct re “biblically condemned practices”
· BC College denies; Finds TWU follows discriminatory practices against homosexuals & invokes “public interest”

	STAT.
	Teaching Profession Act

· § 4: BCCT may “establish, having regard to the public interest, standards for the education, professional responsibility and competence of its members”

	ISSUE
	· SoR?

	HOLD
	· For TWU; SoR = correctness & not correct

	REASON
	MAJORITY

· BCCT can establish standard in regard to the public interest
· (1) is this within their jurisdiction?  Court answers yes…then moves onto test
· (2) Pushpanathan factors =>  correctness

a) Privative Clause (none, plus right of appeal and Lieutenant Governor-in-Council powers)


b) Expertise (Not the right kind)


c) Statutory context/purpose of the act (Public interest powers not broad)


d) Nature of the problem (Question of law, human rights, speculative)

· (3) Application; NOT CORRECT
DISSENT

· tribunal's expertise was the right kind, it was a polycentric decision requiring discretion, and it was a fact-based, narrow public interest question => Patently unreasonable and WAS NOT!!

	RATIO
	· Focusing on the nature of the question when applying the standard of review
· IN REALITY: the SoR and application is unhelpful in practice; all in “the eye of the beholder” *on opposite sides FOR EVERY P FACTOR!*


Toronto v. CUPE, Local 79 
(SCC 2003)
	ISSUE
	· No meaningful distinction exists between PU and reasonableness

	REASON
	· PU is flawed & in deep tension with the rule of law *conceptual confusion & intolerable unpredictability*
· “The purpose of judicial review is to uphold the normative legal order by ensuring that the decisions of administrative decision makers are both procedurally sound and substantively defensible.”
· Tension: legislative intent v. rule of law
· The “Ethos of Justification” and judicial review (for procedure & substance) => *about whether they can “rationally justify” what they did!*

	RATIO
	· LeBel’s “cri de coeur”: severe critique of the 3 standards & problems with the SoR


4. The New Test: Standard of Review: Dunsmuir
TWO ARES OF BIG INFLUENCE: Dunsmuir v. New Brunswick
· 1. Procedural fairness and non-unionized public servants

· 2. New standards of review: a “principled framework that is more coherent and workable” (¶ 25)

Dunsmuir v. NB
(2008) SCC

	FACTS
	· Dunsmuir was court clerk in Fredericton; Non-unionized, Office holder at pleasure (statutory position)

· Reprimands (3 times) & work history; wrote chief justice, advertised as a lecturer as a person with expertise even though told he could not do that; warning that they would terminate his for cause after a performance review

· Then, terminated “not for cause” while prepping for performance review (b/c not “right skill set”)

· Dunsmuir says he was terminated for cause – attracts procedural fairness; 4 months pay in lieu of notice (* b/c if for cause, procedural fairness kicks in!)

	EACH SIDE
	· “At pleasure” public office holder AND contractual employee (hybrid) = 2 possibilities:
· (1) Civil Service Act covers dismissal not for cause (what employer says they did)
· Employer has right to dismiss without cause by giving reasonable notice or pay in lieu of notice.

· No reinstatement option, no procedural fairness

· (2) If employer dismisses with cause, employee has alternative of grieving under Public Service Labour Relations Act  (what Dunsmuir says his employers did) =Can seek reinstatement, gets procedural fairness
· Dunsmuir: claims he was fired for cause & entitled to PF

	ISSUES
	· Two issues for PSLRA-appointed adjudicator:
1. His own jurisdiction: whether could decide dismissal actually was for cause 

· Read enabling statute as entitling him to inquire into the reason for dismissal
· can they figure out whether or not he has the jurisdiction to inquire into this problem?
2. Merits of the case

· Used Knight case to find Dunsmuir entitled to procedural fairness as statutory office holder (even though not fired for cause => b/c is a statutory office holder, higher lvl of procedural fairness even if not in  employment contract)
· Termination procedure was not fair, void ab initio, and therefore Dunsmuir reinstated 
· Province sought JD (1) no jurisdiction (2) even if so, got it wrong

	ACT
	Civil Service Act, S.N.B. 1984, c. C-5.1
· 20
Subject to the provisions of this Act or any other Act, termination of the employment of a deputy head or an employee shall be governed by the ordinary rules of contract. *this means is that there is nothing in his contract of employment that says he is entitled to above and beyond procedural fairness*

 PSLRA 

· 101 (1) Except as provided in this Act, every order, award, direction, decision, declaration or ruling of the Board, an arbitration tribunal or an adjudicator is final and shall not be questioned or reviewed in any court. *privative clause: finality and ouster*

· 101 (2) No order shall be made or process entered, and no proceedings shall be taken in any court, whether by way of injunction, judicial review, or otherwise, to question, review, prohibit or restrain the Board, an arbitration tribunal or an adjudicator in any of its or his proceedings.

· 97
(2.1)
Where an adjudicator determines that an employee has been discharged or otherwise disciplined by the employer for cause […], the adjudicator may substitute such other penalty for the discharge or discipline as to the adjudicator seems just and reasonable in all the circumstances.

· 100.1(2)
An employee who is not included in a bargaining unit may […] present to the employer a grievance with respect to discharge, suspension or a financial penalty.

· 100.1(3)
Where an employee has presented a grievance in accordance with subsection (2) and the grievance has not been dealt with to the employee’s satisfaction, the employee may refer the grievance to the Board who shall […] refer the grievance to an adjudicator appointed by the Board.

· 100.1(5)
Sections 97 and 101 […] apply mutatis mutandis to an adjudicator to whom a grievance has been referred in accordance with subsection (3) and in relation to any decision rendered by such adjudicator.

	ISSUE
	· Do the operative sections of the PLSRA give the adjudicator the jurisdiction to inquire into why he was fired? *did an “at pleasure” appointment attract procedural fairness?*
· Judicial Review

	HOLD
	· Adjudicator erred & decision was unreasonable (majority)

	ALL AGREE
	Procedural fairness *CHANGE IN LAW => Knight = no longer good law; statutory office holders no longer treated differently

· Bastarache & LeBel JJ for a unanimous Court on this point make major change to procedural fairness re public office holders: Public employment should be viewed through lens of private employment law/K

	SCC-REASON
	MAJORITY

Standard of Review  => Bastarache & LeBel JJ (majority) THREE major changes:
· (1) Move from 3 standards to 2
· (2) Respect for JR precedent
· (3) Move away from language of “pragmatic and functional analysis”
(1) Move from 3 standards to 2  = P.U. gone & 2. Bright line test: correctness VS. reasonableness *buckets*
DEFINITIONS:
· Correctness: de novo review
· VALUES underlying it: Consistency, uniformity, predictability, stability, Right answer, Judicial expertise, No deference to other reasoning, Rule of law and unique role of the courts
· Reasonableness: look to: (1) “the existence of justification, transparency and intelligibility within the decision-making process” & (2) “whether the decision falls within a range of possible, acceptable outcomes which are defensible in respect of the facts and law.” *PROCESS & END-RESULT => are both reasonable?*
· Underlying VALUES:  Deference: “respectful attention to the reasons offered or which could be offered in support of a decision” **COULD be offered?!?**, Margin of appreciation, Justification, transparency, intelligibility, Respect legislative choice, expertise, different constitutional roles
· KEY: NOT meant to increase judicial intervention!
Move from 3 standards to 2: When do they apply?  *IMPORTANCE OF CONTEXT*
· 1.Correctness
· Qs of “general law” of “central importance to the legal system and outside the adjudicator’s expertise”
· Constitutional questions regarding division of powers
· “True questions of vires” (jurisdiction)
· 2.Reasonableness (more or less match onto the pushpanathan test)
· Privative clause
· Qs of fact, mixed fact/law, discretion, policy 
· Decision maker interpreting own or connected statute
· Particular expertise / regulatory function
(2) Respect for judicial review precedent

· “An exhaustive analysis is not required in every case to determine the proper standard of review.”
· the first step in conducting a standard of review analysis is to “ascertain whether the jurisprudence has already determined in a satisfactory manner the degree of [deference] to be accorded with regard to a particular category of question.”
· *don’t get carried away about how “unique” your question is! *i.e. JURISDICTION = CORRECTNESS*
(3) Change in language

· “pragmatic and functional analysis” now “standard of review analysis”
· Pushpanathan factors still apply? (appear to apply them!)
· Expertise no longer “the most important factor” (so what do we with the cases that stressed expertise?)

	MAJ. APPLIC.
	Q:  Does adjudicator have jurisdiction to inquire into employer’s reason for dismissal with notice?
· Question of law, Privative clause: full, Nature of the regime: labour
· Interpreting enabling statute: relative interpretive expertise on “home turf”
· Legislative purpose: “quick and cheap justice,” remedial & Legal Q not of central imp. to the system
· Therefore REASONABLENESS STANDARD.  NOT MET! “outside the range of admissible interpretations”

	CONCUR.
	Dunsmuir: Binnie J. concurring reasons

· Agrees
· Contract law governed employment relationship
· Need for reform => 2 standards
· Correctness properly defined & Reasonableness standard applies in this case
· Adjudicator’s interpretation unreasonable: “stretched the law too far in coming to [Dunsmuir’s] rescue” 
· Critiques
· Should be an even broader reappraisal incl. other kinds of decision makers => not solving the problem, b/c there are so many other ways that the bureaucracy makes decisions *claiming to set up holistic approach when this test will not work with other decision making structures*
· P&FA: a rose by any other name
· SoR should be rules-based, not principles-based (1) default to reasonableness on substance (2) Default to correctness on procedural fairness *cut down the complexity*
· Two standards = spectrum, not bright line
Concurring Reasons (Deschamps, Charron & Rothstein)

· Approach
· The nature of the question (as fact, law, mixed fact & law) is first step – usually answers it (law: correctness, mixed: reasonableness)
· JR should look mostly like appellate review *fact, always defer*
· “The process of stepping back and taking an ex post facto look at the decision to determine whether there is an error justifying intervention should not be more complex in the administrative law context than in the criminal and civil law contexts.”
· Application
· Nature of the question: Q of law involving common law rules of contract, Adjudicator has no expertise & Not home statute
· Standard of review is CORRECTNESS; but even under reasonableness standard, would not be reasonable (how she ends up concurring) 

	RATIO
	· Used opportunity to re-vamp Standard of Review = 2 standards of review & definitions for each
· Stressed the importance of respect for the precedential value of JR re: determining the SoR 
· Expertise is no longer the most important factor
· REASONABLENESS IS MOST CONCERNED WITH:
a) The existence of justification, transparency and intelligibility within the decision-making process

b) Whether the decision “falls within a range of possible, acceptable outcomes which are defensible in respect of facts & law”

· Public Office Holders => unanimously overturned Knight; no deference & public employment should be viewed through the lens of private employment law & K law


· Has this really simplified anything?? Outstanding Questions
· Is SoR on a spectrum (Binnie) or bright line? (Bastarache)
· Will losing P.U. mean less deference?
· Jurisdiction: the living dead; but no clarity re, what a true Q of jurisdiction is?
· Expertise versus privative clause; if no longer the most important factor, how does it now relate to the PC?
· How to handle precedent when there used to be 3 SoR? i.e. expertise the most important factor? Vs. also saying precedence is good!
· Impact on the BC ATA & their definition sections?
· Has this made it simpler?
THE CHARTER
· Works with Charter in very different ways (procedure vs. substantive review)

· Porous relationship b/w Charter & administrative principles => Rules around admin procedural fairness have guided/determined the content of the principles of fundamental justice in the Charter & vic versa 

· *Charter does not replace the CL; embodies its fundamental principles*
1. The Charter & Procedural Fairness

· Issue: What is the proper relationship between common law procedural fairness and Section 7 principles of fundamental justice?
· i.e., what can this “trump card” do? How do the Charter and common law admin principles interact?
· Procedural Fairness = MINIMUM: hear the other side and decide the matter impartially, independently and w/out undue delay *notice, opportunity to respond disclosure, participatory rights, etc.*

· SO: what does the Charter add? *relevant Charter provisions: preamble, s.1 and s.7*
· For CHARTER s.7 to APPLY: Threshold question: are your “life, liberty or security” interests impaired? *cannot be deprived except in accordance with the principles of fundamental justice* 
· THESES RIGHTS = include procedural fairness! *= no deference to PF b/c if s.7 engaged = constit. req.* (Singh)
· However, if threshold question not passed = can still look to CL (i.e., admin law) principles – e.g., Blencoe
· Or Bill of Rights – e.g., Singh
· Canadian Bill of Rights
· 1. It is hereby recognized and declared that in Canada there have existed and shall continue to exist without discrimination by reason of race, national origin, colour, religion or sex, the following human rights and fundamental freedoms, namely,

· (a)the right of the individual to life, liberty, security of the person and enjoyment of property, and the right not to be deprived thereof except by due process of law
· 2. 
Every law of Canada shall, unless it is expressly declared by an Act of the Parliament … be so construed and applied as not to abrogate, abridge or infringe … any of the rights or freedoms herein recognized and declared, and in particular, no law of Canada shall be construed or applied so as to …

· (e) 
deprive a person of the right to a fair hearing in accordance with the principles of fundamental justice for the determination of his rights and obligations.
· Canadian Charter of Rights and Freedoms
Application: 32. (1)This Charter applies

· a) 
to the Parliament and government of 
Canada in respect of all matters within the 
authority of Parliament including all matters 
relating to the Yukon Territory and 
Northwest Territories; and 
· b) 
to the legislature and government of each 
province in respect of all matters within the 
authority of the legislature of each province.
Bill of Rights – vs. – Charter
	BILL OF RIGHTS
	CHARTER

	· Federal only *NOT ALL AGENCIES COVERED*

· Applies to “persons”, “indivs”

· Property right

· Same reach as judicial review 

· Overrides legislation absent express intention

· Quasi-constitutional document
	· Fed/prov/territories

· Applies to “everyone” 

· No property rights

· Applies to “gov’t” (different from JR) *grey zone re: which gov’t agencies are subject*

· Overrides legislation always

· Entrenched in the Constitution


KEY: content of the principles of FJ **relationship b/w CL PF and s.7 principles of FJ?**
ISSUE 1: Oral Hearings and the Scope of S.7
Singh v. Canada (Minister of Employment and Immigration) 
[1985] SCC

	FACTS
	· Challenge: to the statutory design itself, not its application, using the Charter (CL of procedural fairness could “supply the omission”, BUT was not omitted, instead clearly excluded 

· Denial was recommended based on the delegation of the decision making process

	STATUTE
	· Immigration Act ss. 45, 41 : interviewed under oath & transcript sent to you and the Minister; Minister send claim and transcript to “status advisory committee” (IRB) which makes a recommendation

· Immigration Act ss. 70, 71: if denied, can appeal to the immigration appeal board *only triggered if claim denied* => apply for a re-determination & IAB must (in considering the application for redetermination-i.e. like a leave to appeal) “rea. grds to believe a claim could be est.” & Minister gets notice & opp. to be heard (but not the claimant- clear exclusion of opp. for oral hearing)

	ISSUE
	· Appeal procedure: what if denied at the application for re-determination, there is no appeal for this and will not know why (when the M gets a chance too)

	
	Singh: Wilson J. for the majority
· (1) Are refugee claimants physically present in Canada entitled to Charter s. 7 protection? => YES *s.7 includes every human being physically present in Canada = ENGAGED*

· (2) Do Immigration Act procedures deny s.7 rights?

· “life, liberty, and security of the person”? => YES *threshold crossed*
· Was there “deprivation”? => YES
· Did they get “fundamental justice”? => NO *Credibility questions require oral hearing & Process is adversarial (KEY: here: b/c only minister, no one is arguing the other side!)*
· KEY: at IAB stage, claimant has no opportunity to know what case they have to meet if goes through and if not, did not have a chance to be heard or know what happened*
· (3) Saved by s.1 of the Charter? => NO *Rejects utilitarian arguments; not good enough to override.....if over-burdened, give it more resources!*

· KEY: once “threshold passed” (i.e. usurps clear statutory procedure) CL principles determine the content of the procedure (i.e. here: that credibility is best assess through oral testimony)
Beetz J. for 3 judges (concurring)
· Reluctance to invoke Charter => then Admin law & Bill of Rights fall into neglect? & why apply Charter to violations by foreign gov’t (i.e. maj. Talking about what would happen if he leaves?

· “tailor made” to Bill of Rights => “determination of rights and obligations” = “fair hearing in accordance with fundamental justice”

· Same result

	RATIO
	· A classic early case applying the Charter (& Bill of Rights) to an admin law context => used to pass threshold and then CL used to determine the content of the procedure
· KEY: the principles of fundamental justice include procedural fairness
· Resort to the Charter should be reserved for cases in which ordinary statutory interpretation cannot provide a remedy => HERE: statute expressly barred an oral hearing = Charter can overcome clear legislation (something the CL could not do)
· *high water mark in terms of how much of the argument re: it was the statute that was wrong

· *s.7 requiring oral hearing to det. cred.=> high water mark, but is used & can still be true


· 45,41 “let through” with some displeasure, but not the big issue

· Easy case b/c clearly refugee status= strong case for affecting life, liberty & security*

· Later: more of a pulling back of this being all-encompassing
Incorporation of the CL framework (i.e. 5 Baker factors) under s. 7
Suresh v. Canada (Minister of Citizenship and Immigration) 
[2002] SCC

	FACTS
	· 1991: Suresh gets Convention Refugee status in Canada

· 1995: CSIS report re Tamil Tigers → s. 40.1 Certificate & process, in camera, closed b/c of national security* 1997: Deportation hearings & looses => triggers 53(1)(b)

· 1998: Minister issues s. 53(1)(b) Certificate to deport Suresh. Suresh seeks JR.

prescribed procedure under Immigration Act
· STEP 1:  Minister issues security certificate under s.40.1 of Immigration Act Based on CSIS report

· STEP 2:  Certificate referred to Federal Court for determination of its reasonableness   

· STEP 3:  oral deportation hearing: deportation for terrorism   

· STEP 4:  s. 53(1)(b) notice & written submissions: deportation possible even if facing torture

· * At step 4 Suresh doesn’t receive Immigration Officer’s memo, or reasons, & can’t make submissions *

	ISSUES
	· Do the deportation procedures in the Act violate ss. 2 and 7 of the Charter? Are they saved by s.1?
· What procedures satisfy the “principles of fundamental justice”?

	HOLD
	· Statute not invalidated b/c under 53(1)(b) no details, more about how it was operationalized

· = new hearing

	
	KEY:
· (1) The same principles underlie s.7 and the Admin Law duty of fairness, though they are not necessarily always identical *all of the jurisprudence on procedural fairness underlies s.7!!*

· (2) S.7 principles require, at a minimum, compliance with duty of fairness principles in CL

· (3) Common law principles are not constitutionalized, but “inform” content of s.7 principles; not an “end into themselves”, but to inform a s.7 procedural analysis

· What does the duty of fairness require?
· RECALL 5 (non-exhaustive) Baker factors => Suresh: applying Baker in the s. 7 context

· (1) Nature of the decision being made and the process followed in making it (here: neutral)
· (2) Nature of the statutory scheme and the “terms of the statute pursuant to which the body operates” (demonstrates need for strong safeguards; present is some parts of Act, but not others)
· (3) Importance of the decision to the individual(s) affected (strong, life, potential exposure to torture) => i.e. s. 3: prohibits deportation if “substantial grds for believing they would be subject to torture = raises a duty to afford an opportunity to demonstrate and defend these grds
· (4) Legitimate expectations (?) (not addressed)
· (5) Choices of procedure made by the agency itself  (i.e. discretion, but must reconcile w/ other F)
· What do the Principles of Fundamental Justice require?  More than Suresh got.
· Informed of case to be met (i.e. the memo), Opportunity to respond, Opportunity to challenge Minister’s information, Minister must provide written reasons (*responsive, must be articulate & engage with what you are saying, from Minister)

· *so no right to an oral hearing, but right to disclosure of materials (i.e. respond to Minister’s memo)

· Section 1: NOT SAVED BY S.1
· Valid objectives do not alone justify infringements
· The limitations in the Act are not connected to the objective
· The limitations are not proportional to the harm
· BUT extraordinary circumstances will justify deportation to torture [the “Suresh exception”]
· i.e. these procedural protection need NOT be invoked in every case, b/c every case is NOT a deportation under 53(1)(b) will involved risks such as protection form torture

· ONUS: on deportee, PF case that there MAY be a risk of torture

	RATIO
	· Incorporation of the common law => “procedural fairness” framework into Charter section 7 “fundamental justice” (i.e. 5 Baker factors ) = *duty to give reasons*
· Use the 5 Baker factors as the framework to assess the adequacy of the procedure offered “CL doctrine in Baker properly recognizes the ingredients of fundamental justice”
· Duty of the minister to provide responsive reasons


Duty to Disclose
· What if the report to the Minister could be characterized as a legal opinion? (b/c Suresh was entitled to disclosure only to extent that public security was safeguarded or other privilege was protected)

· i.e. earlier case (under CL, not Charter) held that the CL doctrine of S/C privilege prevented disclosure (Prichard v. Ontario HR Commission)
· In principle: ordinary statute can oust privilege, b/c privilege is CL *BUT: in Prichard, court found that procedural fairness does not require that privilege be pierced*

· QUESTION: What if procedural fairness (in CL) is distinguished from procedural fairness under s.7? Can it be?
Duty to Give Reasons
· Baker: duty to give reasons whenever important interests are at stake *BUT: notes of a junior officer were sufficient even though they did not make the final decision*

· Suresh: the Minister (not a delegated officer) MUST provide RESPONSIVE reasons

· Suggestion: the duty to give reasons is likely to become heavier in rough proportion to the significance of the interest (even in non-Charter context)
Right to State-Funded Legal Counsel
· Procedural fairness or RoL ≠ right to legal representation

· However, if s.7 impaired this right MAY be engaged *NB (Minister of health and Community Service) vs. G (J) – fair hearing may require requirement of legal counsel => CONTEXT: i.e. “security of person”?*

· Important factors: right to security of person engaged? Hearing adversarial? Seriousness of the interest? Complexity? Individual has lmtd capacity?
Undue Delay and Administrative Inconvenience
Blencoe v. British Columbia (Human Rights Commission)
[2000] SCC

	FACTS
	· 1995: Robin Blencoe, former BC Cabinet Minister, accused of sexual harassment => Stepped down as Minister, dismissed from Cabinet, ejected from NDP caucus

· Commission investigation, Tribunal hearing scheduled for 1998 => 30 months passed after complaints filed, 5 months, HRC did nothing on the file *3 years after initial complaint the hearing is scheduled*

· Nov 97: Blencoe applies to have complaints stayed due to unreasonable delay; he effectively lost his job, suffered from depression, was stigmatized

	STRUCT.
	· Commission (receives complaint, prelim inquiries, appoints tribunal) => tribunal (investigates & hears complaints) 

	ISSUE
	· (1) Does the Charter apply?
· (2) s.7 rights violated? Does the delay violate procedural fairness? 
· (3) Fundamental justice violated? 
**underlying issue: does procedural fairness kick in before the tribunal stage?**

	HOLD
	· NO! Charter rights NOT engaged

	REASON
	Bastarache J for majority
(1) Q1: Does the Charter apply to the BCHRC? *are tribunals agents of gov’t?*
· YES.  It was exercising statutory authority. *SO: is procedural fairness at the commission stage! & even if independent/arm’s length, if exercising statutory authority, are a statutory creature & Charter applies

(2) Q2: Have B’s s. 7 rights been violated by state-caused delay in the human rights proceedings?
·  NO: Life – no, Liberty interest – no *only basic choices that go to the core of human dignity*, Security of the person – no *KEY: state did not interfere with his ability to make essential life choices*

· Dignity & reputation underlie many Charter rights, but are no “stand alone” rights that alone trigger s.7

· NEXUS b/w harm & HR process = in b/w “direct cause” & “might reasonably be expected”
& (obiter) fundamental justice was observed
(3) Q3: If not, or if “fundamental justice” was met, was B entitled to a remedy under admin law principles?
· Prejudice to the fairness of the hearing? NO & Other forms of prejudice *very high standard*? NO *would have been one thing if there had been prejudice to the hearing b/c of this delay...*

(4) Q4: If B is entitled to a remedy, is a stay of proceedings the appropriate remedy?
· NO BUT: did the “tail” wag the dog?

· HIGH standard: “proof of significant prejudice which results from an unacceptable delay” (i.e. evidence lost, memories fade, witnesses died) *not met here; no sig. prejudice to hearing or “other” prejudice*

Le Bel J. (dissenting in part)
· Agrees in result: stay of proceeding not warranted

· Disagrees:  (1) Start with Admin Law principles, not Charter. (2) This was undue delay, which was abusive. (3) Need for some other remedy for Blencoe (not a stay, instead costs & expedited hearing)

· What Admin Law says about delay

· TEST SHOULD BE => Q: “has an administrative agency treated people inordinately badly?” *if yes => should have a remedy; abt protecting people from unfair treatment by administrative agencies*
· What counts as “unreasonable delay”? => Wrecking your life & not just your hearing, Balancing test (i.e. needs of agency vs. proced. protections), Application to the facts (i.e. length of delay, time taken, cause & impact) *potentially more holistic?*
· Remedies (i.e. pure stay, order for expedited hearing, costs)

	RATIO
	· Charter applies to any body EXERCISING STATUTORY AUTHORITY
· Using the Charter vs. using common law administrative law principles MAJ: (1) s.7 THEN (2) FJ
· Delay being something that admin should focus on; under Charter, life, liberty, etc. not engaged
· HIGH THRESHOLD in terms of undue delay = (1) infringe Charter right => interfere with ability to make essential life choices? (2) did the delay cause significant psychological harm or stigmatization? *high threshold ≠ “ordinary stresses of everyday life”*


· A stay (never heard on the merits) is the normal CL remedy for abuse of process

Ex Parte, in Camera Hearings
Charkaoui v. Canada (C&I) 

(SCC 2007)

	FACTS
	· 5 detainees suspected of being Canadian Al Qaeda sleeper cell

· Tension: national security (permit removal of persons a security risk) & accountable constitutional governance

Statutory Provision: IRPA (Immigration & Refugee Protection Act)
· Ministers can issue “certificate of inadmissibility” → detention for “threatening” permanent residents or foreign nationals

· Review of certificate, detention by Fed Ct judge (can be ex parte and in camera) *part of the process that was not really at issue in previous case*

· Limited disclosure to individual/person acting on their behalf
· No JR, no appeal if certificate “reasonable”
· Permits deportation based on confidential info (at end, a summary is provided, but certain info never D)

· Automatic detention for foreign nationals while waiting; optional for permanent residents

	ISSUE
	· Does this violate s.7?

	HOLD
	· Note: *fundamentally a s.7 case (i.e. no straddling like previous cases) => but important b/c in an admin. law. Environment

· YES => violates s. 7 *based on secret material without providing for an indep. agent at the stage of JD*

	REASON
	Charter s. 7 analysis
· Charter rights engaged (liberty, security of person)

· Relevance of security concerns: 

· Can’t excuse procedures from PoFJ
· Effect on individual ↔ level of procedural protection
· Can’t “erode the essence” of s. 7
Relevant principles of fundamental justice = ARE THEY MET? 
· *requirements = depend on CONTEXT* *goals vs. effects on person* => importance of national security, but FJ principles cannot erode to the point that the no longer serve a purpose!
· **FJ principle: Can’t detain someone without fair process** FOUR REQ: *He did not get the last two!*
· Right to a hearing (YES), Before independent, impartial individual (YES), Based on the facts & the law (NO), Right to know the case to meet and to have opportunity to answer it  (NO) 

· (1) Hearing: easy yes

· (2) Judicial process as the “cornerstone” of IRPA process *Jud. independence, impartiality =*

· CONCERNS: No co-optation by executive, Judicial not investigative role, Judge  linked with named person b/c protecting his/her interest = but ultimately met by safeguards in the act 
· (3)“based on the facts and the law”?

· See only one side’s material, Adversarial system compromised, Not fully inquisitorial either, Knock-on effects on legal argument *no power to indep. investigate AND not given full picture! (in limbo!)*
· (4) Right to know the case, have opportunity to answer it

· Incomplete information (not show-stopper on its own) = not knowing what needs to be said, Seriousness of impact on individual (liberty!), What substitutes for complete disclosure? Judge can’t compensate for lack of informed scrutiny
Saved by Charter s. 1?
· Pressing & substantial objective BUT Means not proportional.  Compare to:

· SIRC counsel under old regime, Air India trial counsel undertakings, UK Special Advocate system (with caveats @ ¶ 83) 
· Could have used an “amicus curiae” (indep., security cleared lawyer) => NOT minimally impaired

	RATIO
	· (1) Charter Engaged?
· (2) KEY: if a law engages the CHARTER: it must conform to the principles of fundamental justice!!
· (3) FJ for PF: 4 Requirements of a fair hearing => violated s. 7 if do not have all 4
· (4) If violated FJ = saved by s.1?
· NOTE: affirmed that procedural safeguards exist for non-citizens (extension of Singh)


2. The Charter & Substantive Review (Standard of Review)

· Two Issues
· (1)  How to integrate Charter review of decisions with “normal” JR in administrative law?
· Procedural fairness versus Charter s. 7 “principles of fundamental justice” 

· Admin law standard of review versus Charter analysis (esp. under s. 1) *majority of courts start under the Charter, esp. under s.1*

· Distinguish: procedural review = minimal deference to legislative intent, while JD is all about determining legislative intent! *BUT: if Charter is involved => s.33 can override legislative intent!*

· (2) Should admin agencies have general jurisdiction to apply the Charter to their own enabling statutes?
ISSUE 1

Breakdown of approaches:  Standard of Review vs. Charter
	Orthodox Approach *use Charter!* => safest way to go; 2-step process
	Mixed Approach – start with Admin, if “pass” then go to step 2 Charter analysis
	Admin Law approach *no Charter, just Admin law* (Charter s.1 is abt policy- stick with admin law)

	Slaight: Dickson J for majority
	Slaight: Lamer J in partial dissent
	 

	Multani: Charron J for majority
	 
	Multani: Deschamps & Abella 

	 
	Baker?
	TWU, Chamberlain


The Orthodox Approach
· On other issues, still a role for admin law (i.e. probably more to case than Charter issues as a basis for JD)
· Two step from Lamer J in Slaight:
· (1) Is Charter right infringed?
· If NOT: substantive admin. law review if PF infringement of Charter right not established
· (2) Is infringement saved under Charter s. 1? **parallels admin law; where the focus is**

· Review: reserved to review of factual determinations/application of law to facts and agency’s jurisdiction *i.e. no inquiry into scope of Charter right and possible grds to justify*

· KEY: If not violated => no Charter analysis, so use Administrative law principles (then equivalent to a s.1 analysis in terms of the kinds of questions/issues, etc.)

· Endorsing this approach:
· Slaight majority (Dickson J.), Multani majority (Charron J.), G(J) re legal aid for custody case

Slaight Communications v. Davidson
(1989) SCC
	FACTS
	· Employee dismissed → arbitration → employee wins → remedial order: 
(1) positive order:  employer to provide a letter of recommendation of specified content, + 
(2) negative order:  if asked about employee, employer can only deliver the letter. 
· Slaight sought JR, arguing that the orders infringed his freedom of expression
Statutory Provisions
· Canada Labour Code § 61.5(9):  Where an adjudicator decides … that a person has been unjustly dismissed, he may, by order, require the employer who dismissed him to 
· (a)  pay the person compensation …

· (b)  reinstate the person … AND

· (c)  do any other like thing that is equitable to require the employer to do in order to remedy or counteract any consequence of the dismissal.  

· Canadian Charter of Rights and Freedoms
· § 2: Everyone has the following fundamental freedoms:  …b) freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication … 

· § 1: The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

	ISSUE
	· CHARTER ANALYSIS APPROACH: Does this infringe Charter freedom of expression / saved by s. 1?
· ADMIN LAW: And/or is it patently unreasonable exercise of discretion?  

	HOLD
	· Charter applies and positive order is saved; but disagreement over negative order

	REASON
	The Big Picture
· Court agrees that Charter applies
· Court agrees positive order is OK
· Reasonable [Lamer] and / or Infringes Charter s.2(b), saved by s.1

· Negative order – court splits
· Not OK: either P.U. [Lamer] or violating Charter s.2(b) [Dickson] => But Dickson J = saved by Charter s.1

The Orthodox Approach
· Dickson J for majority: Use two step Charter analysis
· Where Charter and admin law apply, analyze using Charter § 1 **Oakes test = more structured, sophisticated (will bring in everything you would have thought about under U/PU anyways)**
· If Charter doesn’t apply  = in range of admin law principles: P.U. should not impose more onerous test than Charter § 1 => Negative order saved by § 1

	RATIO
	· MAJ: Administrative law review remains important, but only for “questions untouched by the Charter”
· MIN: used admin law = PU and exceeded jurisdiction (used mixed approach: 1st admin law, if do not pass = end of story)


Important Distinction: Parliament cannot authorize administrative action that violates the Charter
(1) EXPRESS/NECESSARY IMPLICATION of power to infringe Charter = the LEGISLATION is subject to a s.1 review

IMPRECISE DISCRETION (i.e. no express/necessary implication) = the ORDER (not the legislation) must be tested under s.1 (i.e. as in Slaight)

Multani v. Commission scolaire Marguerite-Bourgeoys 
(2006) SCC
	FACTS
	· Multani accidentally drops kirpan in school yard
· MB School Board = reasonable accommodation means sewing kirpan into clothes & Multani agrees
· School’s Governing Board refuses to ratify agreement; imposes absolute ban (auth. under Education Act)
· MB Council of Commissioners upholds decision of School’s Governing Board  

	ISSUE
	· Charter review: was religious freedom, right to equality violated by the Commissioner’s decision?

	HOLD
	· YES and NOT saved by s.1

	REASON
	CHARTER issues = must conduct a Charter analysis
The Orthodox Approach (Charron J.)
· Focus in this case is Charter right, not jurisdiction or School Board’s interpretation of the Charter
· On Charter questions, the tribunal has to be right, so even if admin law applied (which it is not), SoR = correctness not reasonableness

· ALSO: irrelevant if leg. unconstit. on its face vs. by actions of delegated decision-maker = SAME TEST

· If Charter rights at stake, use Charter analysis (not administrative review)
· Constitutional law standards should not be dissolved into administrative law standards, which are lower *Charter est. a MINIMUM standard; MINIMUM constitutional protection!*
· Applies to statute and delegated decisions (here: is about the act, not the statute)
· Council decision violated § 2(b), not saved by § 1
Application
· His faith requires him to wear his kirpan = religious symbol/sig. => s. 15 equality rights are engaged & interference is not trivial nor insignificant
· Found pressing objective and rationale connection BUT: not minimal impairment
· REMEDY: declaring the prohibition null
CONCURRING: use admin. law approach (1) importance of maintaining admin’s analytical approach (2) preventing the distinction b/w constitutional justification and admin. law
· Reasonable standard; not met b/c ignored the right to freedom of religion and did not consider the possibility of other solutions

	RATIO
	· Charron J. for majority articulates / consolidates orthodox approach
· Deschamps & Abella JJ (concurring) use administrative approach
· REASON: constitutional standards are higher & should not dissolve them into admin standards which could potentially be lower


· NOTE: interplay w/ admin law principles => may be necessary for threshold issues i.e. what is the SoR? BUT THEN: this admin. law SoR is NOT APPLICABLE to the constitutional component of JR
· i.e. in this case had the issue been the admin. law SoR, the standard would have been correctness (Q of law)
· JUSTIFICATION: What additional work is the Charter analysis doing?
· More structured approach & Incorporates social values

· Any potential challenges, problems?
· Complexity, trying to isolate admin and charter? Impoverishing admin law as a tool for people to get remedies?

· PROBLEM: if possible, under orthodox approach (Lamer) one should interpret legislation so as to render it consistent with the Charter

· If so => focus is on the orders made under it *SO: what if not one decision, but systematic discrimination?* i.e. Little Sisters Case

· Issue: what is the proper subject of the review? => decision split: (a) could be applied non-discriminatorily, so is particular decisions (b) legislation made no reasonable effort to ensure respect for constitutional rights, so is the statute itself

The “Mixed” Approach(es)
· PROCEDURE:
· Step 1: Admin law (E.g., ultra vires?  Unreasonable exercise of discretion?  Are admin law principles adequate?)

· (1) standard of review? (2) apply test (SoR) to decision made

· If “pass” admin law Q then done! If not, step 2—look to Charter

· Step 2: Charter (two step analysis) 

· Slaight Communications: Mixed approach per Lamer J.
· (1) Step 1: Admin law

· Negative order P.U., “totalitarian.”  

· Positive order not unreasonable.  

· If decision not unreasonable / P.U., it stands unless it violates Charter right … then proceed to
· Step 2: Charter (2 issues, 2 steps to each)

· Looking at statute:  Violation? Saved by § 1?

· Looking at acts taken under imprecise grant of discretion:  Charter violation? Saved by § 1?

· Baker: where clearly charter rights, but court decided it on administrative grounds
· ADVANTAGES: if Charter is the 1st step = will “stunt the growth” of many admin. law principles!
· KEY: different remedies!
· Admin: order quashed, or reconsideration

· Charter: court can substitute opinion!

The Administrative Law Approach(es)
· Use administrative law (standard of review) principles only *apply pragmatic & functional approach*
· Endorsing this approach:
· Multani (per Deschamps & Abella JJ. concurrence), Trinity Western University, Chamberlain
· However: 
· (1) could be an issue of standing (i.e. not using admin approach b/c of principled reasons, but b/c public interest standing would have had to be applied)

· (2) Resort to Charter was never necessary, b/c did not pass the admin. law review/analysis, so could also be seen as support for the mixed approach!

· Multani: The Admin Law Approach (Deschamps & Abella JJ.) 
· *Difference b/w French & English : Decisions and orders ≠ “règles de droit” (“prescribed by law”) => SO: only includes statutes and regulations
· Use it as proof that s.1 was never meant to deal with admin. law problems (so: to decisions & orders, but Charter always applies to the statute => so: use Charter to challenge statute itself)
· Re decisions and orders, must maintain admin law analytic approach, avoid blur 

· § 1 analysis was designed for policy analysis, not admin

· Admin law principles are just as demanding, better fit to admin issues & can encompass Charter concerns

· In this case: Reasonableness standard & Council’s decision not reasonable

· Justifications/Rationales
· Judicial minimalism re Charter; if existing CL mechanisms can solve problem, then use them!

· Admin law “fit” to admin law context

· [Avoids standing or other issues (e.g., TWU, Chamberlain)?]

ISSUE 2: Agencies applying the Charter to their own legislation
·  Should administrative tribunals and agencies have general jurisdiction to apply the Charter to their enabling statutes (and maybe even invalidate parts of it that don’t conform to Charter)?
· The old trilogy (Cuddy Chicks et al.)
· Iff (if an only if) power to interpret law = Agency must apply Charter to enabling statute

· *BUT: “power to interpret law” was interpreted very narrowly => **Can’t declare statutory provisions invalid (conceptually impossible); but can refuse to give effect**

· REVIEW: SoR on Charter interpretation = correctness (re: if have jurisdiction to review OR re: how it was applied)

· Rationale: undermined SoP *executive cannot decide the limits of its own jurisdiction*

Cooper 
(1996) 
	ISSUE
	· Can a tribunal apply the Charter to their enabling statutes?

	DISSENT
	· (McLachlin J) *dissent*: Charter is “not some holy grail” & “all law and law-makers that touch the people must conform” to the Charter = has the power to consider Q of Law *didn’t like narrow question of “power to interpret law”*
· LAMER: all do!
· LAFOREST: some do, some don’t

	RATIO
	· COURT did NOT have power to apply Charter s. 15 to its own legislation because it didn’t have explicit/implicit power to consider questions of law
· ROLE: to screen complaints, NOT to adjudicate them => so no power to consider constitutional validity


Nova Scotia (Workers’ Compensation Board) v. Martin
( 2003) SCC
	FACTS
	· Workers comp. legislation & regs excluded chronic pain sufferers from receiving permanent benefits
· Martin challenged discrimination on basis of disability under Charter § 15 => WC Appeals Tribunal (denied at first level)
· Appeals Tribunal held it had (1) jurisdiction to hear Charter complaint & (2) Found statutory exclusion violated § 15, not saved by § 1 =>  did not give effect to the legislation 
· WCB sought JD; reversed later

	ISSUE
	· Agency Jurisdiction over the Charter; could the Tribunal not give effect to legislation it felt violated the Charter?

	HOLD
	· (unanimous decision) => Appeals tribunal decision upheld *have jurisdiction over Charter*

	REASON
	· Canadians are entitled to assert rights and freedoms in most accessible forum *without having to go to parallel proceeding in other courts*
· Administrative review provides record for judicial review; *Charter does not operate in a vacuum, tribunals have their own important contextual knowledge to bring to the situation*
· Decisions reviewed on a correctness standard (*tension: if tribunals are “informed and expert” why not apply pragmatic & functional test?) = so risk of giving them this power is not so great, b/c very reviewable
Procedure: 
· (1) Look to enabling statute for explicit or implicit jurisdiction to consider ANY questions of law  (NOT: whether the legislature INTENDED you to have this power) => THEN: Presumed to include questions of constitutional validity 
· = No need to distinguish between “general” and “limited” questions of law (as in Cooper)

· (2) Have either:
a) Explicit jurisdiction = in enabling statute’s terms

b) Implicit jurisdiction = look at statute as a whole *necessary to consider questions of law for the tribunal to do its job?? (i.e. tribunal’s statutory mandate & is addressing Q of law necessary to fulfill this mandate?, adjudicative in nature, practical considerations, capacity to consider Q of law—i.e. legally trained? *KEY: leg. intended to give them jurisdiction over Q of law?)

*note: practical considerations CANNOT override a clear implication form the statute itself*

· (3) Burden of rebutting presumption of jurisdiction rests with party challenging it.  Look for:
· Explicit withdrawal of authority to decide constitutional questions (i.e. ATA)
· Clear implication in statutory scheme (i.e. two tribunals in statute and one clearly does, so implication that other doesn’t “explicit anticipation that someone else cannot”)
Application:
· Step 1: Appeals Tribunal = explicit jurisdiction over Qs of law; Presumed to include Charter questions & Presumption not rebutted
*Discussion of factors re: implied juris.: power to decide law, adjudicative in nature, leg. intent to create comprehensive scheme *practical considerations are of little weight in the face of clear legislative intent*
· Step 2: on the merits: statute infringed Charter & not saved

	RATIO
	· COOPER dissent succeeds => tribunals have the power to address questions of constitutional validity (either through explicit jurisdiction over Q of law, or implicit jurisdiction)
· KEY: ability to do so must be grounded in the INTENTION OF THE LEGISLATURE
· Canadians must be able to assert their rights in the most accessible forums


· Paul decision; released on the same day 
· Forestry ministry seized the logs; responded that he had an Aboriginal right to cut down trees for the purposes of shelter, therefore

· (1)  the code that he violated doesn’t apply to him b/c violated his underlying Aboriginal right

· (2) a provincially created tribunal should be able to consider aboriginal rights questions 

· COURT: tribunals have the power to consider the Constitution and this includes the power to consider Q’s re: Aboriginal title & s.35 *KEY: if have to do so in the course of carrying out your provincial mandate, then it is w/in their jurisdiction*

SITUATION IN BC: ATA
· TENSION: The BC Administrative Tribunals Act
· Omnibus statute that mandated that tribunals no longer have jurisdiction over the Charter *drafted legislation to insulate statutes from agency scrutiny on constitutional matters*
· Rationale: courts are more expert on Charter questions, to deal with in tribunals is costly and drains resources

· BUT: do they even have the power to do this? Supremacy of Charter = must have regard for Charter, regardless of legislative intent! Isn’t authority to apply Charter a necessary implication of authority to consider questions of law?

· ISSUE: do ATA §§ 43-45 constitute clear legislative intent to prevent some tribunals from considering the Charter?
· 44/45 are either/or; if silent on 44 or 45; then the default under the CL is should have jurisdiction as long as lined up under Martin

· In BC, s.44 applies to most tribunals

· In favour: efficiency, purpose of tribunals is about dispute resolution (vs. legal craftwork considering complex questions of law), complicating factors (i.e. may then have to have a 

· lawyer with them) *over-judicialize the process*

· Against: should these issues be included in other arenas, access,

BC ADMINISTRATIVE TRIBUNALS ACT
1. The Statute => Statutory Reform in BC

The Judicial Review Procedural Act
· (Recall from remedies chapter) Statutory modification to / replacement of old prerogative writs

BC JRPA *KEY FEATURES*
· (1) *simplified application features* Section 2: application for JD

· Do an application for JD (instead of using old writ categories)

· 2(1) app for JD is an originating app and must be brought by petition

· 2(2)(a) may grant relief... *note: not granting anything new, just rolling it all into one*

· 2(2)(b) => only relief you can get*narrowing the kind of declarations and injunctions you can get* (b/c only kind you can get are public law declarations/injunctions; NOT private law)

· (2) *simplified remedies* =. s.5: powers to reconsider (reconsideration without direction is NOT something they could do before, BUT can now!) = can give more direction/instructions around reconsideration

· (3) Clarify who might be parties (i.e. decision makers whose exercise of statutory authority is questioned = parties)

· (4) address the inability for JD review mechanisms to challenge interlocutory orders and to resolve interim issues

· = expand range of JD to “any exercise of statutory power”

· However, s.10: nothing in here that changes you can never get money damages on JD

· (5) Generally provide for a right to appeal

The Administrative Tribunals Act (ATA)*omnibus statute*
· MAJOR reform!

· Lots of reform around: i.e. UK, super appeal tribunal

· More emphasis on streamline and accountability/merit based appointment processes

· The Administrative Justice Project

· Administrative Justice Office (website)

· Created in 2002; to try and re-jig admin law in the province

· Part of an over-arching new approach to gov’t & courts

· Idea: that admin law had grown organically without a collective plan (result: overloaded, overlap)

· Core services & service delivery reviews (2001-2002)

· Looked at all: functions, statutes => where could the structure be rationalized? (rational, cost savings) Is this something the gov’t should even be doing? (i.e. move to courts? Private?) Accountability, efficiency, effectiveness

· White Paper: On Balance (2002) => Also tried to articulate over-arching ideas re: what admin law should do

· Model Documents, Tool Kit => i.e.: how to write good reasons that has a better chance of being upheld on JD

· SDM Powers Review (2009 - )

· Statutory Decision Makers’ review: applies to all DM’s that are not tribunals (i.e. bureaucrats)

· ATA in force June 30, 2004

ATA: The White Paper
· “administrative tribunals were established, often as an alternative to the courts, for the purpose of providing informal, accessible and efficient mechanisms for decision making and dispute resolution. In recent years, competition for scarce public resources, the so-called judicialization of tribunals and the limited institutional capacity of some tribunals to respond to increased workloads and pressures for greater accountability have all contributed to uncertainties, costs and delays - challenges that are similar to those now facing the very institutions and processes tribunals were intended to replace.”
· Over-judicialized and slowing things down! Even though created to avoid the burdens of courts

· Backgrd to this paper => ideas: No transparency: too many tribunals! People don’t know where to go

· General Recommendations
· Improve quality & timeliness of initial decisions *make initial review solid enough so that JD is not the defacto next step.*

· More & earlier chances for informal review & reconsideration *trying to keep it out of the courts*

· More statutory power to tribunals over early DR 

· Greater certainty & finality = eliminating unnecessary reviews & appeals
· Establish / restructure tribunals in view of workloads: large enough to develop specialized knowledge & expertise?

· Structure tribunal mandates around specialized professional/technical expertise, not legal principles (stepping away from designing tribunals like courts)

· Increasing Accountability of tribunals; management framework, open & transparent appointment process

· Clear restriction of Charter jurisdiction unless explicit in enabling statute

The Focus of the ATA
· Overall, streamlined and increased efficiency: considered mostly a good thing *political effect; contentious!*

· Independence, accountability, appointments (i.e. merit based)
· Institutional design & statutory powers for tribunals (so that they had the pwrs they needed, but lmtd to areas)
· Dispute Resolution (more outside court)
· Charter & Human Rights Jurisdiction
· Standard of Review
ATA: How it works
· Does not create a new tribunal

· Provincial legislation – federal tribunals not affected

· Provision applies only if tribunal’s enabling legislation adopts (see chart) +> so selectively applied *not “one-size fits all” framework

Key ATA provisions
· Definitions 

· Decision: includes a determination, an order or other decision

· Dispute resolution process: means a confidential and w/out prejudice process est. by the tribunal to facilitate the settlement of one or more issues in dispute

· Trying to put into different structures => key: facilitating settlement! “going off the track”

· Privative clause: ouster and finality clause required

· Tribunal: a tribunal to which some or all of the provision of this Act are made applicable under the tribunal’s enabling Act

· Appointments: §§ 2 – 10 => understand the general idea: 

· 2: chair *term position and merit-based process* (new!)

· *7: if a member resigns/appointment expires, can continue their role until the work on their plate is done! (important b/c prevents you from being “squeezed out before you make what may be an unpopular ruling)

· *8: termination FOR CAUSE (no more at-pleasure appointments if this section applies)

· General reform provisions: §§ 11 – 61 => Menu of statutory powers

· §§ 11 – 14 : have a general pwr to make own procedural rules, but MUST be publicly available

· may make procedural rules & must make them publicly available

· Standardization & tribunal empowerment   §§ 15 – 61 : practice directives to try and achieve consistency 

· E.g., notice requirements, time limits

· Case management tools (i.e. power over own procedures, s.31, compel witness => now have tools to make powers more effective, interim orders, orders for costs-47)

· Tribunal powers = clearer authority to control hearing (adjourn, dismiss, contempt orders)

· Consensual DR promoted

· parties’ rights protected more *Notice of hearings and decision, Right to counsel, Right to summons & examine witnesses (sometimes)*

ATA: on the Charter and Human Rights §§ 43 – 46.3: 
· 43(2) : loop mechanism => tribunal can say that this is a Q of law that is outside our expertise, so can refer it to the court (avoids a JD at the end) *Like a “mini-reference”*

· 44(1) : no jurisdiction over constitutional questions

· 45(1) : no jurisdiction over Charter questions

· 46: if 44/45 don’t apply, then do have jurisdiction (ONLY ONES: Securities Commission & labour relations board)

· 46.1: can apply to decline application of HR code (i.e. basically refers it to the HR tribunal *idea: HR expertise should be concentrated in HR tribunal*)

· CLEAR LEGISLATIVE INTENT TO REMOVE JURISDICTION OVER CONSTITUTIONAL/CHARTER Q’s
· PROS: tribunals do not have expertise in these areas, purpose of tribunals is to quickly respond to disputes, Charter can be used as “obstructionist” tools for litigants with deep pockets, about dispute resolution not Charter arguments, tempers concern re: over-judicialization
· CONS: massive barrier of access in complaints to the Charter, Charter should apply always & to everyone regardless of forum, ways of giving litigants more resources to make Charter challenges
ATA: on standard of review §§ 57 – 59=> very controversial among practitioners
· GOAL: (1) codify pre-Dunsmuir SoR (2) short-cut SoR analysis
· 57: time limit for JD (before: no statute of limitations b/c was an equitable remedy)

· 58: mandated standard of review (note: pre-Dunsmuir, when 2 and no more expertise most important factor)

· If contains a privative clause: tribunal to be considered an expert tribunal for all matters which it has exclusive jurisdiction => SO: 
· (1) SoR “patently unreasonable”
· (2) Procedural fairness: Q => acted fairly? *correctness in a holistic PoV* (open Q: does acting fairly” = baker 5 factors of procedural fairness?)
· (3) other matters: correctness
· 58(3) for discretionary decisions => defines PU
· 59: if no privative clause 

· SoR: correctness, except discretion, finding of fact and procedural fairness
· *UNPOPULAR*

· 58 only applies to strong privative clause, what happens if you have a weak privative clause? Awkward! 
· *no patent unreasonableness anywhere else!*
· What about the other Pushpanathan factors? *purpose of statute & nature of question not dealt with*
· Defines PU in terms of discretionary decisions, but not generally...
2. Critiques & Implications: Administrative Law: The Khosa decision & the ATA §§ 58-59
Problematic Provisions
· S.57: 60 day time-limit to apply for JD (i.e. under the Limitations Act, it is 2 YEARS!)

· S.44/45: limit tribunal’s ability to deal with constitutional/Charter questions *TENSION: legislative supremacy & making justice more accessible*

· 58/59: attempts to codify the pre-Dunsmuir SoR & short-cut the SoR

· “privative clause” defined in the ATA => not open to review by a court
· Post-Dunsmuir: tribunals have to adjudicate with the standard of PU = what do they apply?
· PU only defined in terms of discretionary decisions...
KHOSA decision and the ATA (obiter for ATA but important)
· Standard of review decision; Complex decision *Rothstein concurrence => difficult to understand*

Comparison of Federal Court Act (s.18.1) & ATA (s.58)
	Federal Court Act, RSC 1985 s.18.1
	Administrative Tribunals Act, SBC 2004, s.58

	Grounds of review
(4) The Federal Court may grant relief under subsection (3) if it is satisfied that the federal board, commission or other tribunal

(a) acted without jurisdiction, acted beyond its jurisdiction or refused to exercise its jurisdiction;

(b) failed to observe a principle of natural justice, procedural fairness or other procedure that it was required by law to observe;

(c) erred in law in making a decision or an order, whether or not the error appears on the face of the record;

(d) based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it;

(e) acted, or failed to act, by reason of fraud or perjured evidence; or

(f) acted in any other way that was contrary to law.


	Standard of review if tribunal's enabling Act has privative clause

58  (1) If the tribunal's enabling Act contains a privative clause, relative to the courts the tribunal must be considered to be an expert tribunal in relation to all matters over which it has exclusive jurisdiction.

(2) In a judicial review proceeding relating to expert tribunals under subsection (1)

(a) a finding of fact or law or an exercise of discretion by the tribunal in respect of a matter over which it has exclusive jurisdiction under a privative clause must not be interfered with unless it is patently unreasonable,

(b) questions about the application of common law rules of natural justice and procedural fairness must be decided having regard to whether, in all of the circumstances, the tribunal acted fairly, and

(c) for all matters other than those identified in paragraphs (a) and (b), the standard of review to be applied to the tribunal's decision is correctness.

(3) For the purposes of subsection (2) (a), a discretionary decision is patently unreasonable if the discretion

(a) is exercised arbitrarily or in bad faith,

(b) is exercised for an improper purpose,

(c) is based entirely or predominantly on irrelevant factors, or

(d) fails to take statutory requirements into account.


· ATA: LEGISLATES THE SoR =>  if you have __ kind of Q, the SoR is ___

· So if s.58 applies, what do you do? Do Pushpanathan or apply the standards in the statute?
· FCA: is it trying to accomplish the same goal? *different: requires a SoR analysis (& not for the ATA)

· So, if this applies => what do you do?
Khosa v Canada (C&I) 
[SCC 2009] 
	FACTS
	· Khosa = permanent resident  

· While street racing, convicted of criminal negligence causing death = removal order per IRPA § 36 (if you are charged with this crime, face a removal order)

· Appeal to IAD, but IAD denies special relief on H&C grounds (stressed that he was not prepared to admit to speed racing, stressed the seriousness of speed racing)

· Fed. Ct. applies PU standard, upholds IAD

· FCA applies reasonableness simpliciter (not PU, b/c of the absence of a privative clause), allows appeal b/c of fixation with speed racing which was not reasonable

	PROCED.
HISTORY
	· Khosa sought judicial review of the IAD’s decision before the Federal Court, pursuant to s. 18.1 of the Federal Court Act. Applying a standard of PU, the application was dismissed

· The majority of the Federal Court of Appeal allowed the appeal, this time applying a reasonableness simpliciter standard of review  (because of absence of privative clause)

· Fed. CA found IAD’s decision turned on findings about the “possibility of rehabilitation”, but IAD did not have particular expertise w/ respect to this criminal law concept.
· The Minister of Citizenship and Immigration sought and was granted leave to appeal the Federal Court of Appeal’s decision to the Supreme Court of Canada. It argued that s. 18.1 of the Federal Court Act establishes a legislated standard of review that displaces the common law altogether.

	ISSUE
	· Standard of Review; did 18.1 displace the CL & legislate a SoR? Interplay b/w ACTS and CL SoR

· Role of privative clauses

	HOLD
	· SCC majority applies reasonableness standard; 7:1 upholds IAD → Khosa loses

	REASON
	Binnie J (for majority) on standard of review
· **Where there’s JR legislation, analyze it first** (court can legislate SoR w/in constitutional limits, BUT have to read it in context & flexibly)

· Read in context – Fed Ct Act § 18.1 has to be read flexibly – applying standard of review analysis *THEN: STILL have to apply SoR analysis, 18.1 provides grounds for review, but not a SoR!*
· Grounds of review versus standard of review: ¶¶ 41-51 => If we didn’t make this distinction, then decisions would be arbitrary
· § 18.1 creates threshold grounds of review – still have to analyze under CL standard of review

· ¶ 36:“in my view, the language of §18.1 generally sets out threshold grounds which permit but do not require the court to grant relief.  Whether or not the court should exercise its discretion in favour of the application will depend … [T]he general principles of judicial review dealt with in Dunsmuir provide elements of the appropriate judicial basis for its exercise.”
· ¶¶ 50-51: Legislature can expressly oust common law standard of review analysis BUT courts: strong language abt the courts role & its resistance re: being pushed out of the SoR*

· Won’t interpret grounds of review as standard of review
· Will apply Dunsmuir
· Will assume courts have discretion to make determinations about s/o/r
· Standard of review analysis ¶¶ 52-58 

· (1) look to precedent (similar enough, along Dunsmuir) *Here: Reasonableness*
· (2) *optional here, b/c settled at step 1* factor test Privative? Purpose? = Result: reasonableness
· Application ¶¶ 59-67

· “Reasonableness is “single standard” that takes its color from the context” => is a bucket, but depending on context, can get there from a range of places *i.e. more than 1 outcome that could be reasonable*
· FACTORS: “justification, transparency & intelligibility” require court to look at reasons
· IAD decision was reasonable

	
	Khosa: Rothstein J concurring *says things no one else has “dared” to say out loud!*
· Same result: IAD not overturned => But based on § 18.1(4)(d) analysis; was a finding of fact we were looking at, so question was “was this finding of fact perverse or capricious?”*

· Disagreements:

· Federal Court Act § 18.1 ousts common law standard of review analysis
· Only use Dunsmuir where there’s a strong privative clause
· Privative clause = determinative – expertise ≠ free-standing basis for deference (contra Pezim) *no more “excuse” for wiggle room; court should stop involving itself unnecessarily in JD*
· ¶70:  “The central issue in this case is whether the FCA expressly, or by necessary implication, provides the standards of review to be applied on judicial review, and if so, whether this displaces the common law standard of review analysis recently articulated in Dunsmuir. … In my view, courts must give effect to the legislature’s words and cannot superimpose on them a duplicative common law analysis.”

· Rejects distinction b/w grounds and standard of review => majority is doing this because they want to maintain jurisdiction & to do so cannot take legislative intent seriously
· Majority’s insistence that Dunsmuir applies where legislative intent has prescribed a SoR is illogical (because Dunsmuir asks to look for legislative intent)
· ¶ 72: Where Parliament wanted a deferential standard, it used clear & unambiguous language.  Where it didn’t want deference, it didn’t use that language.

· So: if no privative clause, SoR should be correctness; if didn’t give it a privative clause, then expertise is should not be used as a way to remove deference
· ¶ 79: it is only with the enactment of privative clauses … that the legislature evinced an intent to oust, or at the very least restrict, the court’s review role.”

· Expertise is reason behind privative clause, not a freestanding basis for deference.

· Privative clause = deference, no privative clause = no deference
· ¶¶ 89-90: Treat tribunals without (strong) privative clauses like lower courts:

· Defer on questions of fact or mixed fact & law that can’t be separated
· Don’t defer (i.e. correctness standard) where
· Question of law can be extricated (b/c of importance of universality on Q’s of law) + No privative clause
· ¶¶ 74, 97-98: only do s/o/r analysis if Privative clause + Statute doesn’t prescribe SoR *DUNSMUIR DOES NOT APPLY!*

· ¶¶117-127: Rejects majority’s grounds of review / standards of review distinction

· E.g., §18.1(4)(d) granting judicial review where tribunal “based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it” = This is what the standard is supposed to be!
· **“There is no justification for imposing a duplicative c. law analysis where the statute expressly provides for the s/o/r.”** (as is the case here)
· ¶¶78, 74: 

· “the majority appears to understand the judicial review of administrative decisions as automatically engaging a judicial-legislative tension, which the s/o/r analysis seeks to resolve.”
· “Standard of review developed as a means to reconcile the tension that privative clauses [only] create between the rule of law and legislative supremacy.” *so w/out PC, NO TENSION*

	RATIO
	· 1. Example of post-Dunsmuir standard of review analysis (by majority => conventional, makes sense)
· 2. Relationship between statutory terms (e.g., in ATA) & common law standard of review *raised by Rothstein => statute tries to set out SoR => what should court do?*
· 3. Relative importance of privative clause versus expertise in post-Dunsmuir standard of review
SUMMARIES:
· Khosa: expertise or the privative clause?
· Binnie ¶¶21-26:
· With or without privative clause, tribunals entitled to some deference if legislature intended to allocate question to tribunal
· Might be more than one right answer, even on legal questions
· Rothstein ¶¶ 76-98:
· Without privative clause, s/o/r on questions of law is correctness.  Court’s view of “expertise” irrelevant
· Rejects Pezim, Pushpanathan, Dunsmuir for not taking legislative intent seriously enough
· Khosa: the common law & the BC ATA
· Binnie ¶¶ 19, 50-51:
· Procrustean beds = bad *courts are better*
· Even “PU” in BC  continues to evolve through broader admin law cases
· ATA specifies s/o/r but not content of that s/o/r (so: up to the courts to determine)
· Rothstein ¶¶ 99-116:
· What Procrustean bed? ATA not more rigid than 2 bucket CL options post-Dunsmuir  
· BC legislator would be troubled by majority’s judgment


QUESTION: does the ATA oust the CL OR do CL ides of reasonableness from Dunsmuir import into the ATA?
(1) BINNIE: CL influences ATA
· CL injects: flexibility, context & nuance; otherwise statute overly rigid standard that does not take into account differences b/w tribunals *reasonableness = “single standard colored by context”*
(2) ROTHSTEIN: Clear legislative intent of ATA outs CL
· Express codification of SoR *court must stick to what legislature intended*
PUBLIC INQUIRIES
Text: Public Inquiries:

Accountability and the Public Inquiry
· Arar Inquiry => *demands that the Canadian gov’t be made accountable for what happened* = Meaning of accountability?

· A) in LAW: (1) assessing liability (2) imposing enforceable orders => directed at wrongdoing defined by norms of behaviour, but is a retrospective analysis in an adversarial context
· B) Other types of accountability: more about wanting answers to questions vs. assigning liability
· Purpose: An investigation, findings of fact and statements of opinion *not enforceable & no legal consequences*
· Function: making gov’t operations transparent and responsible to the public & operate through the context of administrative principles
· Types of Public Inquiries (public b/c directed at the actions of public authorities/officials; *public interest test*)
· (1) POLICY: study of broad issues or social/regulatory concern => purpose: lead to changes in law and policy

· (2) INVESTIGATIVE: uncovering and reporting on the facts of an event/serious which (a) people were seriously harmed (b) constitute alleged public misconduct

· *common: that investigative and policy inquiries are combined (i.e. Arar)* => typically set out in the “terms of reference” (i.e. phase 1 and phase 2)

· Policy Phase (typically phase 2)
· Characteristics: raise few legal issues, prospective, open to political/policy input (i.e. no strict rules of evidence), broad-based & general impact

· NO fair process protections at CL (i.e. right to consult) instead, more like a formalized consultative process

· Success: typically measured by whether the recommendations are adopted (in this, combined inquiries have an advantage b/c of the immediacy and specificity of the issues addressed)

· However: can have an important impact even if not adopted: i.e. generation of research, mobilize public participation

· Investigative Phase (typically phase 1)
· Purpose: to uncover the truth (= concerned with historical facts) => wide ranging investigative powers

· Effect: inform the public – large effect on public opinion

· Balancing: accountability vs. what is at stake for individuals involved (potential harm)

· (1) Balancing the rights of individuals facing criminal charges (≠ cannot making findings of liability)

· However: can compel testimony and document production => so: an advantage over criminal trials, so must ensure that these cannot be used to “get around” Charter rights

· Phillips: witnesses are compellable at public inquiries even if may be subject to prosecution, so long as the inquiry serves a legitimate public purpose *sufficiently protected under s.7 & 13* KEY: recognition of important public role played by inquiries

· (2) Balancing the reputational interests of individuals

· Krever Commission: the potential harm to reputation justified procedural protections at CL (i.e. adequate notice)

· However, inquiries can make findings of “misconduct” which are distinct form criminal/civil liability *importance of the wording of conclusions

· Blencoe: “reputation” is not included under s.7

Public Inquiries and Administrative Law Principles**are exercises in delegated gov’t authority**
· (1) Establishing an Inquiry
· Delegation of authority: appointed pursuant statutory provisions & typically initiated by an order-in-council

· *Inquiry Statutes: (1) set out nature of matters subject to inquiry (2) grant powers of compulsion authorizing summons witness, document productions, etc. (3) extension of procedural protections 

· Appoint a person to conduct the inquiry; typically a sitting/retired judge

· Terms of Reference: set out by Cabinet 

· *gov’t exercises a significant degree of control over how far-reaching the inquiry is* 

· Are BINDING; but can be modified by the executive at their discretion

· Interpretation of ToF by the commission = subject to JD (i.e. Cornal Public Inquiry, JD found the commission’s interpretation of “jurisdictional question” incorrect and unreasonable)

· Independence & Bias *key for its credibility & effectiveness*
· Judicial independence does not extend to the inquiry, BUT important as a matter of integrity
· Somalia Inquiry: independence challenged => but the power for the executive to change the term of reference maintained = *concern re: gov’t power to interfere w/ inquiries*
· However: these have not materialized, *gov’t = aware that interfering can undermine their credibility & result in a “political firestorm”
· Appointment of a particular individual as commissioner may be challenged on the grds of bias (i.e. this actually occurred in the Gomery Inquiry *reasonable apprehension of bias?*)
· *more flexible rules of evidence = more relaxed standard of bias is appropriate
· Constitutional Issues: *gov’t decision to appoint inquiry/ToF = open to constitutional challenge*
· Common: jurisdiction/ultra vires- provincial inquiry over federal matters? & bound by the Charter
· (2) Procedural Fairness
· Investigative process = not always subject to CL procedural fairness Basis: *prelim* (Indian Head)

· HOWEVER: are subject to the duty of fairness in Admin law

· WHY? (1) can compel witnesses (2) carries significant consequences (3) usually operate like judicial hearings = so easy/appropriate

· Particular requirements = Depend on CONTEXT
· Important issues:

· (a) INQUISITORIAL PROCESS: investigate, but in an impartial and non-prosecutorial fashion *procedural rules to govern the process*

· (b) STANDING: who are the parties? “direct and substantial interest” & are “levels” of standing  (i.e. so far as affects their interest)

· (c) REPRESENTATION: generally accepted; and if subject to an investigation, it is a statutory right *more controversial: are witnesses entitled to representation? Can be expensive! = decided on a case-by=case basis*

· (d) NOTICE & OPP. to RESPOND: if may be findings of misconduct against you => must be given notice & opp. to call further evidence & make submissions

· (e) DISCLOSURE: *however, can conflict w/ competing interests in confidentiality & non-disclosure => if contested, must prove either (i) demand is unconstitutional (ii) evidence is outside ToF (iii) statutory authorization is not broad enough

· Differentiate b/w: disclosure to public and disclosure to the inquiry (i.e. can have “closed sessions”)

· Typically, in the absence of explicit statutory authority, inquiries unable to compel disclosure falling under privilege or judicial immunity

· (f) PUBLIC: important for social purposes, however for reasons of national security, may be closed *difficulty: may threaten its credibility, so options of i.e. offering public summaries of info in closed session

· (3) Substantive Review *merits of delegated decision-making*
· Can the findings be challenged on JD?
· (1) “decisions” are subject to JD

· (2) what is the standard of review? (i.e. in Somalia: PU)

· (3) Application

· (4) remedy (i.e. declaration of invalidity)

· Typical grounds: exceeded jurisdiction (Stevens v. Canada), review findings of misconduct (Somalia)
Public Inquiries and Public Benefit
· Chretien: criticized inquiries for being of little value & needlessly ruining reputations

· Question: have they become over-judicialized and expensive? => BUT benefit: enhance accountability!

Braidwood Inquiry: Executive Summary & Recommendations 

· Intro & Commission of Inquiry
· Subject: conducted energy weapons => inquire & report on the use of these weapons by provincially regulated law enforcement agencies
· Review current rules, policies and procedures & studies, reports and evaluations and finally, make recommendations
· TOPIC: Review of the type of weapon and its regulatory framework
· i.e. under CC, classified as a prohibited weapon, but sold and used by law enforcement agencies without regulatory approval or certification; no periodic testing required, and in BC, no regulation/legislation deals specifically with these weapons (left up to the individual police forces)
· Generally: regarding policies & training materials found a “troubling” lack of consistency among agencies => lack of leadership at the provincial level in developing province-wide standards
· Training materials: confusions about the distinction b/w “how” and “when” & too much of a dependence on the manufacturer’s training materials
· Use of the weapon: inconsistent reporting = probably underreported but show that use is on the rise and that it is used in a varied array of circumstances, including when a subject was “passively resisting”
· Review of the types of injuries that resulted after use
· Summary of the medical risks (medical specialist testified at the commission) => since 2030, 25 people in Canada have died, can cause heart spasms and difficulty breathing
· Medical practitioners stressed the importance of de-escalating rather than aggravating/escalating by applying a weapon
· Recommendations
· Supports the use of the weapons BUT only conditionally, if significant changes are made in the way they are deployed
· Seriousness/Behaviour Threshold; Current threshold (“active resistance”) is too low; causing bodily harm or RG that will cause BH
· No repeated use; must reassess situation first
· Provincial gov’t should exercise legislative authority to set province wide-standards
· i.e. should legislate mandatory periodically testes
· strengthen reporting requirements
· next contract with RCMP should require compliance with the rules
· complete future reviews
Guest Lecturer—Keith Hamilton

Commissions of Inquiry => Temporary; don’t det. rights/entitlements => but can make findings of misconduct
Types:
(1) Policy/Advisory

· Est. by feds/prov by order in council (approved by cabinet)

· Can make recommendations (i.e. one that recommended the legalization of soft drugs)

· Two extremes: sometimes result in change (i.e. Braidwood), other times, nothing occurs

(2) Investigative

· Different types: i.e. sponsorship scandal , results from disasters, wrongful convictions, 

· Usually appointed when there is no other satisfactory procedure available

· Difference in dynamics b/w a parliamentary committee (i.e. no effective subpoena powers)

· So: these routes are often not adequate, so with enough public pressure, the gov’t may begin an inquiry

· Important factor: the need to restore public confidence; public’s need for accountability

· Serious underlying systemic problems can often be uncovered
· I.e. the Frank Paul Inquiry => the VPD policed themselves = policy paper on whether they police should investigate themselves, and recommended that they should not allowed to (=> indep. civilian,  to prevent a conflict of interest, or even imply the perception of one) *also, issue of homelessness/drugs*

Public Inquiry Act

· Much better than its predecessor because more effectively lays out rights, procedure, etc.

· Govt’: will chose a commissioner (usually a judge) & give them “terms of reference” (i.e. purpose of commission) 

Process:
· 1) get established, get a sense of what your job is (i.e. from the “terms of reference”)

· 2) who should be given “participant status”

· People can be invited to apply  (i.e. like standing)

· BC Public Inquiry Act: s.11 => demonstrates what you have to show

· i.e. in Braidwood, abt 11 people were, organizations involved, officers involved, often public interest groups want to be involved

· 3) Who pays for their lawyers?

· Federally: an organized process *importance of getting a lot of different perspectives in public inquiries*

· 4) Accumulating the evidence you need, a variety of ways:

· A) evidentiary hearings, people summoned & required to produce documents and subject to cross-examination *Rules of procedure will be drafted to govern the process*

· 5) Once get into the policy findings => every commission is different

· some (electoral boundaries commission) held community meetings

· at some, a variety of medical experts can testify (at the Braidwood inquiry)

· usually requires requesting relevant information from appropriate agencies (i.e. request usage of tasers)

Dangers:
· People’s reputations at risk, so importance of procedural fairness

· BC act => addresses concerns; i.e. hearing can be private, non-publication order, jury deliberations are secret

· Comes up most often when an inquiry is looking into the conduct of individuals and could ultimately make finds of “misconduct” *controversial* => BALANCE:
· Cannot rule on criminal/civil liability => LACK lvl of safeguards that exist in these types of cases

· BUT ALSO want to ensure that everyone testifies openly *so evidence won’t be used against you, but to make larger picture, policy changes*

· 1997 Kreever => what is “misconduct”  (defined it) *Discussed the importance of commissions having this authority*

· BC: s.11(2) -> must give reasonable notice of allegations & an opportunity to respond (if abt to find misconduct)

· Potential Jurisdictional Issues: I.e. Braidwood => Could only look into the conduct of individ. officers, but not their overall policies *BUT: If Prov. Inquiry wants to make recommendations about a federal agency, can ask the AG, etc.

What is the consequence? Goal in the end?
· A report! (long! 3/400 pages)

· PURPOSE: usually located in the terms of reference, but typically:

· (1) ascertain what happened

· (2) educate the public

· (3) hold gov’t agencies accountable

· (4) prevent future similar incidences/problems 

RULEMAKING
Delegation as a Tool  *still a part of Administrative Law*

Key Concepts:
· KEY: POWER to do so = from statute & given to GiC/Cabinet, i.e. “may make regulations”
· PURPOSE: do so set policy, but EXPLAIN HOW STATUTES WILL ACTUALLY WORK
· BIGGER PICTURE: legislature = BROAD legislation & Executive: fills in details of regulatory structure with rule-making power
· Rules/Guidelines = “Hard” law versus “soft” law

· Soft = guidelines, policy statements etc. *not legally binding, but informative, so take it seriously*
· Advantages: much more easily adaptable to changing circumstances (no time-consuming and costly procedural steps) *power does not have to be expressly provided for in a statute*

· Hard = binding (i.e. rules/regs) *power must be given through statute*
Distinctions:
· Contrast rule making with adjudication/dispute resolution => instead of after the fact, set up prospective rules *systematic vs. individual*
·  striking a balance b/w the 2 => need for: consistency/certainty vs. flexibility => Rules- versus principles-based approaches
· [Detailed, certain, predictable, centralized] vs. [general, flexible, unpredictable, delegated]
· *important b/c chapter does not distinguish enough b/w regulation and rules *but there is a difference:
· Regulations: usually made by GiC & rules: made by administrative agency (not politicians) (i.e. a regulation could give the agency rule making ability) *rationale: most expertise, move faster*

Why delegate Rule making power?
· Legislature will delegate through a statute the power to fill in the details regarding policy and broad principles for action
· REASONS: 
· 1. Expertise (lawmakers cannot be expected to have the knowledge!) 
· 2.Lack of time & Information (legislators set up a framework, then assumes agency can address current issues)
· 3. Flexibility (never have complete info about the future; can change as new info arises)
· 4. Costs (much less expensive to draft & enact)
· Issue arises: how are you expected to reasonably oversee these rules if you lack all of these?
· Underlying values: Trust (i.e. Securities vs. social-welfare agencies), Reliance, Best interests, Public good / general welfare, Risks of delegation: the Principal-Agent Problem
· BAKER = demonstrated how soft law can impact people’s lives => i.e. Minister issues guidelines setting out bases for which immigration officers should make decisions on H&C grds
RISK OF DELEGATING: 

· principle/agent problem *cannot trust 100% that they will do what you would have* => Two dimensions:
· (1) DISCONNECT: Agent (admin actor) does not follow wishes of the principal (legislature) *leg & exec*
· (2) PUBLIC ACCOUNTABILITY: Agent (leg/admin actor) does not respect wishes/best interests of ult. principal (public) *gov’t & public*
· Expansion of risks:
· Dangerous placing such a large degree of trust
· Difficult to ensure that the agent is actually acting in his/her best interests
· Difficulty monitoring how the power is exercises
· KEY: (1) agent may follow its own view/values (2) make seek to further their own best interests
· Controlling the risks of delegation, 4 approaches:
· 1. Structural Controls *controlling the body that will exercise the discretion*
· Choosing the body the legislature trusts to exercise delegated powers – e.g., Cabinet, Nature of ministry – Environment or Natural Resources? (overall task will shape the rules developed) Industry body? Arm’s length (independent) admin agency?
· Controlling resources: i.e. limiting their resources
· 2. Legislative oversight *directly examine/control the rules/soft law*
· Reviewing rules & soft law: Regulations versus rules; Cabinet, Minister, or Committee review; Power to approve, disapprove, amend *who does it will affect your results & what kind of power (i.e. veto/approval?)
· Challenges: (1) Resource, expertise, information constraints (2) Oversight may exacerbate inefficiency: delay (3) May simply defer (or intervene too much) (4) Public accountability?
· 3. Judicial review of substance *courts supervise*
· Characteristics: 3rd party direct control (in theory, also independent) *only applies to certain areas: Upholds rule of law – e.g., jurisdiction, Charter BUT: Standard of review framework = more consistent interpretations across time
· PURPOSE: (1) keep agent within its boundaries (2) control agent where it makes mistakes (3) standardize the review framework
· Limits: (1) “Legislative” decisions unreviewable *i.e. jurisdiction*  (2) Regulations, soft law difficult to review *judicial restraint (Thorne’s Hardware)*
· DISADVANTAGES RE POLICY REVIEW: Random , Biased toward parties with resources, Courts’ lack of expertise, time consuming & expensive, Deferential standard, Principal – agent problem (another one; between courts and the legislature/gov’t => own policy aims!), Accountability/legitimacy problem
· 4. Process requirements  *require agency to go through before developing a rule*
· Consultation thought to (1) Produce better information, reduce mistakes (2) Identify public priorities (3) Be fairer: reduce interest group influence *increased legitimacy, close to direct democracy*
· *i.e. if don’t have anything else to “pull on” (for example, lack expertise)* = RANGE of ideas
· Mechanism: deliberation/dialogue => for more considered, nuanced policies & Produce shared ideas, understandings
· KEY: Transparency, openness, scrutiny
· BUT: Costly and slow, interest group domination, whether have a meaningful impact is questioned, uninformed/imperfect public
Controlling the risks: general approach in Canada
· No CL procedural fairness requirements for “legislative” decisions *so: courts cannot intervene* (Inuit Tapirisat)
· No CL procedural requirements on the making of rules (i.e. no requirements)
· No omnibus process statute (like the US statute which does this)
· BUT:   do have some specific statutory requirements – e.g., notice & comment in Securities Act
· Better outcomes?  More deference by cts? Importance of giving reasons!
Thorne’s Hardware Ltd. v. Canada 
(1983 SCC)

	FACTS
	· Federal cabinet passed Order-in-Council extending limits of the Port of Saint John
· New boundaries encompassed Thorne Hardware’s (Irving) facilities
· TH now had to pay harbour dues for the first time since construction of the facilities
· Challenged the OiC on the basis that: (1) bad faith (2) not w/in scope of Cabinet’s powers under the Act

	STATUTE
	National Harbours Board Act

· 7. (1) The Board, for the purpose of and as provided for in this Act, has jurisdiction over the following harbours: … Saint John … (2) The boundaries of the harbours of … Saint John … are as described in the schedule, or as may be determined from time to time by order of the Governor in Council …  
· 14. (1) The Governor in Council may make by-laws, not inconsistent with the provisions of this Act, for the direction, conduct and government of the Board and its employees, and the administration, management and control of the several harbours, works and property under its jurisdiction including …(e) the imposition and collection of tolls on vessels or aircraft entering, using or leaving any of the harbours
RESULT: By-law B-1—the Tariff of Harbour Dues (extended toll area)

	ISSUE
	· Is TH obliged to pay the harbour dues?

· Can the OiC be quashed? Based on being outside their jurisdiction? Bad faith? (are these relevant?)

	HOLD
	· OiC is lawful; TH obliged to pay

	REASON
	Dickson J. for the court
· Decisions involving public convenience and general policy are final, not reviewable in judicial proceedings
· Decisions made by Governor-in-Council pursuant to a statute are reviewable for jurisdictional error and procedural error *but if acting w/in jurisdiction, cannot look at this (II. Bad faith argument)*
· *Quashing an OIC on these grds requires an “egregious case”*  (leaves open door to review for procedural/ jurisdictional error ONLY)
Application:
· National Harbour Board within jurisdiction (bad faith argument failed)
· Court declines to investigate Cabinet’s motives => “Governments do not publish reasons for their decisions; governments may be moved by any number of political, economic, social or partisan considerations.”
· This was policy decision & LOTS of reasons existed: Upgraded systems for larger vessels, Increasing revenues one reason, not the only reason (i.e. as boats got larger, need more space for boats to dock) 
· Sound procedure: not denied opportunity to be heard

	RATIO
	· (1) Will not investigate motives => refused to investigate allegations of bad faith *gov’t can be motivated by different reasons, obvious they had RG, so cannot inquire into the validity of those beliefs*
· KEY: In the purely political realm => remedy is with the ballot box
· (2) While it is possible to strike down an OiC on “jurisdictional or other compelling grounds” it was take an egregious case to warrant such action


· NOTE: should not have brought up “procedural error/fairness” b/c has NOTHING to do with rulemaking!

· Standard of Review??? (egregious?) => not clear after this case!

· How would you determine the procedure to decide if it is in the court’s jurisdiction to review?

· Statutory interpretation? Standard of review? => FORD: clear that it is simply statutory interpretation!! Doesn’t understand why anyone would apply the SoR!
Enbridge Gas Distribution Inc. v. Ontario (Energy Board)
 (2005 Ont. CA)

	FACTS
	· Gas Distribution Access Rule (GDAR) created by Ontario Energy Board, following consultation process
· Allows gas vendors (not distributors) to choose how to bill consumers => distributors unhappy!
· Gas distributors challenge GDAR: (1) Re substance: beyond OEB powers (2) Re procedure: OEB’s cost/benefit analysis inadequate; procedure inadequate

	STATUTE
	Ontario Energy Board Act: Board’s rulemaking powers

· 44(1) The Board may make rules, …
· (b) governing the conduct of a gas distributor as such conduct relates to any person, …

· (i) selling or offering to sell gas to a consumer,

· (d) establishing conditions of access to transmission, distribution and storage services provided by a gas transmitter, gas distributor or storage company.

Notice and Comment Provisions (basis of procedural challenge)
Ontario Energy Board Act §§ 45(1) to (8)

· 1.Notice of proposed rule to persons 
· 2.Content of notice:

(a)
proposed rule or summary of it;


(b)
concise statement of purpose of proposed rule;


(c)
invitation to make written representations;


(d)
time limit for making written representations;


(e)
description of anticipated costs & benefits 

· 3.Same process for changes based on feedback
· 4.OEB can only make rule at end of process, after considering all representations

	ISSUE
	· What is the applicable Standard of Review??

· (1) Substantive: rules beyond the Board’s powers? (2) Procedure: Was procedure followed adequate?

	HOLD
	· Yes in their power & procedure was adequate


	Procedural Challenge => Steps taken by OEB:
· Dec ’99: Notice of pending consultations
· Feb 6 ’01: Proposal to make rule (with draft)
· Oral & written consultation process
· June 19 ’02: Panel Report to OEB with advice
· June 28 ’02: Notice of proposed changes (w draft)
· Consultation process
· Oct 9 ’02: Panel supplementary report to OEB
· Oct 11 ’02: Notice of additional proposed changes & call for written representations (Oct 31 deadline)
· Dec 11 ’02: Final rule
Appellants say:
· No 2nd notice of anticipated costs & benefits – in general or re billing specifically = Not able to make full representations; OEB escapes “intellectual discipline” (¶ 43)
· COURT DISAGREES.
· Unworkable to require C:B analysis at this level
· Not a requirement to give reasons
· The standard: did information provided accord reas. opportunity to make written submissions?
· Evidence of considerable participation
	

	RATIO
	Process requirements & JD 
· Around a notice and comment rulemaking process: can still mount a challenge, court will look at the same kinds of questions (i.e. opportunity to get input; sort of a procedural question) => if something was wrong, it could invalidate the rule

· FORD: DO NOT USE the SoR analysis => it is PURELY STATUTORY INTERPRETATION RE: JURISDICTION


**With jurisdiction = the standard is ALWAYS correctness**

DISCRETION
What is discretion? 

· CONTROVERSY: nature of the legal regime to monitor the exercise of executive pwrs!*
· Baker @ ¶52: The concept of discretion refers to decisions where the law does not dictate a specific outcome, or where the decision-maker is given a choice of options within a statutorily imposed set of boundaries. As K. C. Davis wrote in Discretionary Justice (1969), at p. 4: “A public officer has discretion whenever the effective limits on his power leave him free to make a choice among possible courses of action or inaction.”
· BAKER = Tried to streamline discretion (before Baker, discretion as a completely different thing!)
Basic Pointers on Discretion
· The dichotomy: law vs. discretion => continuously undermined
· LEGAL: controlled by legal principles and subjected to judicial oversight?
· POLITICAL (including discretion?): exercised in a legal void and subjected only to political controls?
· Discretion vs. delegation (rulemaking) *we only have to know adjudicative discretion*
· Roncarelli v. Duplessis & traditional “abuse of discretion” => Baker, Suresh, & modern standard of review; The ATA 
How to recognize discretion in statutory language
· 1. Authorizes administrative action and/or decision aimed at individual or small group *Authorization*
· 2. Language of “may” vs. shall
· 3. Delegate broad powers, often through vague language => E.g., council may make provisions for “good government” or “good rule”
· 4. Objective grant of power *gets discretion, but court gets to determine what is “necessary”*
· GIC may make such regulations “as are necessary”
· Reviewing court can determine if regs necessary 
· 5. Subjective grant of power *broader, deeper discretion*
· GIC may make such regulations “as are deemed necessary” or “advisable” or “expedient”
· Tribunal may take into account what is relevant “in its opinion”
· Presumption of deference from reviewing court
Discretion: why / why not?
· Legislature delegates power for executive to decide:
· Individual cases *Foreseeability/flexibility/expertise problems => need room to make necessary choices*
· Roncarelli, Baker, Suresh fit here => adjudicative  (NOT rule-making cases, which we don’t have to know)

· Translating/Adopting general norms => “bylaws/orders/rules” – better term is “delegation”(NOT DISCRETION)
· Judicial dilemma: discretion ≠ law
· *arbitrariness* How much discretion is too much? (i.e. Dicey, any discretion = lawlessness; contrary to the RoL vs. discretion as an instrument that allows the welfare state to reach legitimate objectives)
· Is discretion law? Can it be part of a legal framework (i.e. under legal control)? Or is it the opposite of law?
Roncarelli v. Duplessis
(1959)  SCC

	FACTS
	· R owned profitable restaurant in Montreal 
· Sued premier D for damage caused by cancellation of license 
· License had been cancelled by Liquor Commissioner on D’s orders
· R was member of JW sect and had acted as bailsman for close to 400 of his fellow members arrested for illegally distributing pamphlets  *considered it a privilege that he was able to take away*
· D believed R was “abusing the privilege” of  license to undermine public values 

	STATUTE
	· §5: The exercise of the functions, duties and powers of the Quebec Liquor Commission shall be vested in one person alone, named by the LG-in-C, with the title of Manager.  
· §35: The Commission may cancel any permit at its discretion.

	ISSUE
	· (1) The powers were supposed to be invested in one person, can they be dictated to another?

· (2) Is the exercise of discretion bound by principle of the RoL?

	HOLD
	· MAJ: (1) Dictating pwr is ok (2) discretion is lmtd by legal principles

	REASON
	Rand for Majority
· Even in unfettered discretion, implied limits exist 
· Citizen has right to religion and cancellation was for improper purpose 
· Commission was public service, created to serve the purpose of the statute and owed a public duty to R *counter to the argument that the regime itself was a privilege!*
· The requirement of permit had important consequences for holder 

· (1) being dictated to is OK: “…[I]t appears that the action taken by [Mr. Archambault] as the general manager and sole member of the Commission was dictated by Mr. Duplessis as Attorney-General and Prime Minister of the province…and as representing the provincial government his decision became automatically that of Mr. Archambault and the Commission.”
· (2) discretion & the rule of law
· “In public regulation of this sort there is no such thing as absolute and untrammelled “discretion”, that is that action can be taken on any ground or for any reason that can be suggested to the mind of the administrator; no legislative Act can, without express language, be taken to contemplate an unlimited arbitrary power exercisable for any purpose, however capricious or irrelevant, regardless of the nature or purpose of the statute.…”
Cartwright J dissenting
· No guidance or rules in the statute, expressly or implicitly
· Legislature intends open-ended, unfettered delegation of discretion in licensing regime *NO legislative intent to limit the discretion*
· No pre-existing right to a license, nor to keep it, if it can be cancelled at any time
· Commission’s function is purely administrative, not judicial or quasi-judicial *politics not law*
·  on discretion & the rule of law: *here: had unfettered discretion*
· “On a consideration of these sections/remainder of the Act I am unable to find that the Legislature has, either expressly or by necessary implication, laid down any rules to guide the commission as to the circ. under which it may refuse to grant a permit or may cancel a permit already granted.”

	RATIO
	· *REAL BRAKE IN THE LAW:  legal principles must prevail *no such thing as untrammelled and absolute discretion *DISCRETION IS LMTD BY LEGAL PRINCIPLES => (1) legit purpose (2) take into account affect*


· Before this case: would look at the statute and if the discretion was broad, would respect the legislature’s intent and NOT intervene!
· RESULT: the first part of bringing discretion into “law” and a world that can be understood in law
Types of arbitrariness in Roncarelli => *lots of different ways to critique the exercise of discretion*
· Vague statutory language 
· Overbroad delegation of discretionary power
· No separation of powers
· Override of statute’s purpose 
· Acting under dictation / influence
· Private will, not public purpose
· Bad faith
· Lack of reasons
· Failure to hear the other side
· Violation of rights
· Violation of legitimate expectations
· Domination of a minority—Jehovah’s Witnesses
· [Judicial?]
Traditional “abuse of discretion” doctrine, ~1959 to  ~1999 *Baker => underlying idea = considerable deference*
· discretion: ultimately political, so we will stay out, EXCEPT FOR THESE NARROW CIRC:
· 1. Improper purpose and/or considerations

· 2. Bad faith

· 3. Dictation/influence

· 4. Wrongful delegation of powers

· 5. Fettering of discretion (deciding in advance)

· 6. (Unreasonableness; so arbitrary, absurd or capricious that compels some kind of response *but alone: not enough*)

The Continued Oscillation *law/discretion dichotomy maintained*
· Traditional abuse of discretion grounds distinct from Standard of Review
· Hands off by courts, but for diff. reasons: not deference, but *politics* “OUTSIDE THE REALM OF THE LAW”
· Different definition of “unreasonableness”
· Erodes distinction b/w substance of discretionary decision & legal limits (jurisdiction); so turns into a jurisdictional argument, i.e. if are in bad faith, are not within your jurisdiction

· CHALLENGE: Nicholson (1979) rejects categorical approach re: distinction b/w law & discretion– makes above approach unsustainable = challenged the basis for justifying that law and discretion should be controlled differently

Baker v. Canada (Minister of Citizenship and Immigration) 
(1999) SCC

	FACTS
	· *broad grant of discretion (subjective) & an exemption to a normal rule*

	STATUTE
	Immigration Act, R.S.C., 1985, c. I-2

· 114.(2)The Governor in Council may, by regulation, authorize the Minister to exempt any person from any regulation … or otherwise facilitate the admission of any person where the Minister is satisfied that the person should be exempted from that regulation or that the person's admission should be facilitated owing to the existence of compassionate or humanitarian considerations.

	ARGUE-
MENTS
	· Baker wants: (1) SoR = correctness (2) discretion exercised in accord w Convention (3) Minister should apply best interests of the child as primary consideration in H & C decisions *attacked HOW discretion was exercised, was in substance WRONG/unreasonable => novel & bold argument!*
· Respondent argues: (1) Convention not implemented in Canadian law (2) requiring interpretation in accord w Convention improperly interferes w broad discretion (3) interferes with fed / prov division of powers

	ISSUE
	· Was this discretion exercised properly? Are there grounds to “overturn” this exercise of discretion?

	HOLD
	· YES => appeal granted

	REASON
	L’Heureux-Dubé: 

· Traditional grounds of review = 2 core ideas:
· 1. Decision maker must be given the leeway to exercise the conferred discretionary power; BUT…
· 2. Must act within certain limits
· There is therefore NO STRICT DICHOTOMY between discretionary and non-discretionary decisions = why is it in its own separate box? 
· “…though discretionary decisions will generally be given considerable respect, that discretion must be exercised in accordance with the boundaries imposed in the statute, the principles of the rule of law, the principles of administrative law, the fundamental values of Canadian society, & the principles of the C.”

· Why use the P&F approach (as it then was) – i.e., Pushpanathan?  => should NOT be seen as reducing the lvl of deference given o discretionary decisions, but instead, use b/c CAN ACCOMMODATE :
· the specificity of discretionary powers
· intensity of review of discretionary decisions
· both pure Qs of law & extremely subjective grants of discretion 
Application: SoR = reasonableness (after reviewing 4 Pushpanathan factors) => was decision unreasonable? 

· YES:  Manner in which decision reached is inconsistent with values underlying grant of discretion

· Statute, International Law, Ministerial Guidelines 
· Basis for finding of unreasonableness:

· Approach taken is unreasonable; conflicts with interpretation of H&C values
· Decision is completely dismissive of children’s interests => Failed to give this factor “serious weight” (¶65) or “substantial weight” (¶75)

	RATIO
	· Rolls discretion into the SoR analysis *NOW PART OF STANDARD OF REVIEW*
· Marked the end of law / discretion dichotomy *Discretion moved into a “space controlled by law”
· Substance of discretion can be subject to reasonableness standard, not only old P.U.
· Softened dichotomy between procedure & substance *recognized that procedure affects substance!*


· Note: could have disposed of case based on RAB BUT => wanted to deal with discretion!

· PROBLEM: supposed to be “in accordance with the boundaries of administrative law” (so some new cases have tried to pull in the old law of discretion—i.e. distinct categories—through this phrase)

· Ford: SoR will rarely ever be correctness for discretion (typically: reasonableness)

· KEY: really only changed the approach for grds of review closely connected to the statute’s object/purpose or irrelevant considerations (i.e. not those which rely on fact, such as bad faith, wrongful delegation, etc.)

Suresh v. Canada (Minister of Citizenship and Immigration)
(2002) SCC

	FACTS
	· *Broad grant of statutory discretion* => objective at first, then exception if satisfy minister subjectively

	STATUTE
	· 19. (1) No person shall be granted admission who is a member of any of the following classes:  … (f) persons who there are reasonable grounds to believe...

· (ii) have engaged in terrorism, or 

· (iii) are or were members of an organization that there are reasonable grounds to believe is or was engaged in terrorism,

except persons who have satisfied the Minister that their admission would not be detrimental to the national interest …
· 53. (1) Notwithstanding subsections 52(2) and (3), no person who is determined under this Act or the regulations to be a Convention refugee … shall be removed from Canada to a country where the person’s life or freedom would be threatened for reasons of race, religion, nationality, membership in a particular social group or political opinion unless 

· (b) the person is a member of an inadmissible class described in paragraph 19(1) … (f) … and the Minister is of the opinion that the person constitutes a danger to the security of Canada;

	ISSUE
	· Limits of the exercise of discretion: can factors be re-weighed?

	HOLD
	· Disagrees with Baker: do not re-weigh

	REASON
	The Question of “Weight” and Discretion
· Baker: you can re-weigh considerations after SoR standard is determined  => Suresh says “no”

· Reviewing court: LMTD  to ensuring that only relevant considerations have been taken into account = no new “weighing” process allowed *weighing is for the decision-maker ALONE*

	RATIO
	· Modifies Baker *Cannot re-weigh factors = lmtd to ensuring only relevant considerations are taken into account


· In Baker; did a SoR analysis & re-weighed all of the factors & subsequently, it was felt that they did not take it seriously enough that it was discretionary *CANNOT RE-WEIGH the FACTORS*

· RESULT: difficult to reconcile => b/c difference b/w reasonable & unreasonable = much easier if you can re-weigh!

The ATA and discretion **SoR for review of discretion = P.U.**
· §§ 58(3) & 59(4): … a discretionary decision is patently unreasonable if the discretion
· (a) is exercised arbitrarily or in bad faith,
· (b) is exercised for an improper purpose,
· (c) is based entirely or predominantly on irrelevant factors, or
· (d) fails to take statutory requirements into account.
What if statute = right of appeal OR decision is privative/preclusive? *ONE factor => NOT determinative, but suggests reasonableness*


(1) standard of review => DUNSMUIR: correctness OR reasonableness


Precedent important => i.e. done it before? If don’t standard of review becomes unmanageable), how much can a legislature oust the courts through a strong privative clause? (brought this up again) 


*real test: expertise of the tribunal = may be better tailored (so: main concern should be this, or legislative intent? => unresolved)


(2) Was the standard met in the circumstances?





REMEDIES & LEGITIMACY OF JUDICIAL REVIEW


3 sources of review power *how does a court get involved?


(1) original jurisdiction (sue through ordinary civil law; reference re: constitutional Q)


(2) right of appeal from statute  (i.e. in enabling statute, right of appeal to courts)


(3) *inherent judicial review jurisdiction* => broader than what may be conferred by statute


Remedial powers => based on general principles of JR: balancing tension b/w private rights & public interest





ADMINISTRATIVE LAW’S MAIN CONCERNS





PROCEDURAL FAIRNESS


THRESHOLD Q: does this decision attract a procedural right? *entitled to procedural fairness at all?*


CONTENT, if entitled, how much?


(Baker) 5 factors => nature of decision & process followed, nature of statutory scheme (i.e. final?), importance of decision to individual effected (rights, or what abt interests?), legitimate expectations of the parties, procedure chosen by the tribunal 


*(1) lvl of procedural fairness => (2) specific procedures required *CONTENT* (i.e. notice, disclosure, participation, hearing, evidence, counsel, reasons) *how closely should resemble a court?*


Look at: the legislation => specific, or “umbrella” (i.e. Administrative Tribunals Act) *statute > CL*


Bias & Independence: individual? Or systematic/institutional?


Institutional decision-making => i.e. can one adjudicator be entrusted to do the investigation?





SUBSTANTIVE FAIRNESS: 


*looking at decision itself* How large of an error must be made? => standard applied to the decision in Q


(A) standard of correctness *strictness: if don’t agree, then can intervene*


(B) standard of reasonableness


PUSHPANATHAN factors: presence/absence of privative clause, expertise, purpose of provision and Act as a whole, nature of the problem





INHERENT JURISDICTION = THREE IMPORTANT ISSUES: (1) right forum? (2) proper grounds—procedural or substantive (3) remedy





Regulatory bodies to govern different aspects of social relationships


Are creatures of statute; created by “enabling statutes” that make tribunals (everything that it can or cannot do: based on the statute)


Decisions are delegated down to others *lots of options => what problem is this administrative body going to deal with and what resources will it need?


OPTIONS: Power resides in a bureaucrat, city-hall/politically elected members of a board, Build an actual tribunal (formal) *classic: labour relations board*, or Peer-based structures (self-regulatory body)


Check and balances? *rule of law, accountability* => tension b/w democracy and expertise


3 different approaches


Understanding substantive legal principles that govern administrative law i.e. procedural fairness, when a court can intervene and substitute an administrator’s decision (substantive review)


context really matters => depends on what tribunal you are dealing with


understanding theoretical tensions embedded in AL (democracy/RoL, democracy, expertise, discretion & RoL)








Expertise, expediency, access & independence





2. RESULT = how much deference is given to original decision maker


=> deference = "respectful attention to reasons"





CL => can supply "omission" of the legislature through statutory interpretaion and can influence the principles of fundamental justice under s.7 (Suresh)








Constitution





Legislation











3. Deference quantified in a SoR applied to decision


- CORRECTNESS = little/no deference


- UN/REASONABLE = more deference





1.  Pragmatic & Functional


*who (courts or original decision maker) is better placed to make the determination at issue?*





CHARTER:


 can override


explicit legislation











LEGISLATION (statutes, regulations, guidelines): 


can explicitly override CL protection via clear statutory language => must be explcicit or necessary to oust procedural protection *Charter protection under s.7.*





COMMON LAW: can "supply omission" of the legislature through statutory omission  => SO: court finding fairness is required = CL decision 
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1

