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	BACKGROUND ON SECURITIES MARKETS 


Securities are sold to raise funds 
Debt Financing – borrowing finds by offering lenders fixed periodic payments (interest) on the amounts loaned and the promise to pay back the amount loaned w/in specific period of time 

Equity Financing – selling right to share (shareholder gets right to (be considered for) dividends; and then right to net proceeds after sale of biz assets)
Common Types of Securities: 

A. Debt Finance 

· Trade Credits – buying on credit, appear as “accounts payable”

· Bank Loan 
· Short term – a revolving line of credit allows the amount of loan to fluctuate up and down as need requires w/ a limit on the max amount of the loan

· Long term loan – given on terms that provide the bank w/ some protection against loss, bank takes a security interest in certain assets of borrower so it can seize them in event of bankruptcy
· Commercial Papers – carries an obligation on the part of the issuer to pay a specified amount (face value) on a specified date (maturity date) 
· Bonds- evidence of indebtedness which are secured by taking a security interest in one of more assets of the borrower (Debentures – evidence of unsecured indebtedness) 

Special Features: 

i. Call – feature in a bond, that allows the borrower to purchase the bond after a specified date for a specified price (can refinance if i fall)
ii. Sinking funds – provide for a fund to build up each year to redeem some portion of the bonds before maturity or to meet the obligation to pay at maturity 

iii. Convertible – right to convert the bond into shares of the borrower 

iv. Warrant – a right to buy securities (shares) from the issuer of the warrant for a specified price (exercise price) during specified period of time. 

B.   Equity Finance 
· Share Capital 

· Shares entitle the owners to the share in distribution of company’s profits (like interest payment on borrowed funds) – dividends

· Shares also entitle the owner to the share in proceeds, net of the payment of debts, on the sale of the assets of the company

· Common Shares 

a. The right to vote  - on election of directors and major corp. decisions 
b. The right to dividends – if declared (no obligation to pay dividends) 

· “stock dividends” – dividends paid in the form of shares of the company  

c. The liquidation right – common shares are entitled to share pro rata any proceeds of the liquidation (after other claims) 
· Preferred Shares 

Given preference w/ respect to the distribution of dividends and often also to the proceeds of liquidation

· non voting usually 

b. Cumulative (vs. Non-cumulative) – if in a year dividends are either not declared or not sufficient to pay the full amount of the annual preferred dividend on the preferred shares, the amount unpaid carries over into the next year
c. Participating (vs. Non- participating) – participate in dividends beyond the specified preferred amount they are to receive in any given year. 
d. Redemption/Call Provision – allows the company to buy back the shares from shareholders at some future date for a specified price (if want to refinance)

e.  Retraction Rights – permits the shareholder to tender the share to the company and the company has to buy back at some priced specified in advance. 
· Restricted Shares – like common, have a right to pro rata share in dividends and on distribution of the proceeds of liquidation, but voting is restricted. (allow to raise money w/o giving up control, allow to raise more capital for the same share structure) 
· Rights – raising funds by granting rights to existing shareholders to buy additional shares in the company. Holders of a specified number of rights will have the right to buy a share in the company for a predetermined price w/ in a period of time. 

· Assures the company that it will raise the mount of capital it is seeking though the issuance of additional shares. 

· The rights to buy shares are normally tradable 

· the company is sometimes required by its articles to give right when issuing additional shares

· Options
Stock Market Options

· Call option – right to buy 

· Put option – the right to sell 

Employee Stock Options  

· Employee stock options are usually non tradable 

· Units in a Limited Partnership 

· In a partnership each partner is personally liable for any debts incurred by business, but some have limited liability – limited to investments of the limited partner

· Often investment is effected through sale of units

· Tax advantages for using units in LP instead of shares in corporation: a loss of LP can be used now to reduce taxes and not in some point in future when the business becomes profitable
· Start-up phase often involves initial losses that may not be recouped
· Units- bundles of securities that are sold together (preferred shares and warrants) 
· Units in Business Trusts 

· Business Trusts – a trust that is set up for the purpose of carrying on business or for the purpose of investment 

· Express trust – one or more persons intended to create, involves one or more persons as “settlors” who put the title to property in trust in the hands of “trustees” with instructions that the trustees hold the ppty for the benefit of other persons who are referred to as beneficiaries. 

· Trust is not recognized as a separate person – trustees who have the title to the assets and who can transact the business wrt those assets on behalf of beneficiaries.

· Investors can invest by setting funds on trustees who are charged w/ a duty to manage those funds on behalf of beneficiaries (investors)

· Investor beneficial interests can be divided into units 

· Since trustee has the authority to deal w/ the assets, it is the trustees who would be liable wrt contracts or torts 
· Two main sources of liability for investors: 

1. right of trustees to be indemnified for their losses by beneficiaries in some situations

2. possibility that the trustees will also be considered agents of the investors in some situations

Mutual Funds – they pool investments from various investors and invest the funds in a portfolio of securities, allowing investors to obtain diversified portfolio at a lower cost. Provide investors w/ expertise through mutual fund managers (can be set up as trusts ( tax advantages)  

· open-end fund has no limit on the number of investment units sold and investors can redeem their investments directly from the fund (give securities and get cash in return) 

· closed-end fund has a limited number of investment units and investors can’t surrender their securities to the fund, have to sell in the mkt. 

Real Estate Investment Trust (REIT)– invest in real estate related investments like land, mortgage loans, loans for construction, real estate equities. Funds come from sale of trust units and issuance of debt securities. 
Resource Trust – revenue comes fro production or sale of commodities such as fossil fuel, minerals, metals, timber, or their byproducts. 

· oil and gas royalties – developers acquire license for extraction from landowners in exchange for royalties. Landowners often sell the royalty rights for lump sum. Trustees would acquire royalty rights from the landowners and receive the royalties on behalf of the beneficiary investors. 

Utility Trusts – main source of income comes from operation of utilities that provide services such as pipelines, telecommunications, light, power, water. 

Business Trusts – income from operating business 

· avoid double taxation of corporate income 

· units are sold to public, and funds raised invested in an entity that carries on business operations as a loan to a business. The terms of the loan allow for most of the before interest expense income of the operating entity to be distributed to the trustees as interest thereby reducing the taxable income of the operating entity. 
· Can be modified by inserting one or more LL entities btwn the trust fund and the operating entity: LP is often used 
· Trustees own interest in LP and LP owns equity in operating entity: 

Securitization Trusts - units in trust are sold as part of securitization assets

· Securitization – sale of securities that produce a return on investment from the cash flows generated by specific assets. 

· Created securities are “asset-backed securities” 

Income Deposit Securities – w/ interest payments on the debt absorbing most of the profit before payment of interest on the debt could lead to the debt being treated as equity ( interest on debt would be non-deductible and the corporation would have to pay tax on the pre-interest profit. 

( income deposit security developed as an alternative to business income trust 
· an income deposit security consists of two securities – common shares and subordinate notes of the issuer. 

C.   Government Securities

· fed., provincial and municipal gov’t raise funds though securities + taxes

· Gov’t of Canada sells: bonds, treasury Bills, Canada Savings Bonds 

· Bonds can be short and long term

D.   Derivative Securities 

Derivative security – security that derives its value from other underlying variables such as price of security or commodity or level of an index, such as stock exchange index. 

· warrants – examples of derivative security, it derives its value from a value of a share . If share price goes up, the value of the warrant goes up. (also options and rights) 

· derivatives are very risky: holding a warrant is riskier  because it subjects one to much greater % gain or loss than holding a share. 

· But derivatives can be used to hedge against risk 

Stock Index options – option on a set of stocks that make up the stock index. 

Interest Rate Caps – a derivative security can be sued by borrowers for protection against interest rate fluctuations in a floating rate loan. Interest rate cap specifies a max level to which the interest rate on a floating-rate loan can rise. If it goes above, the seller of the cap pays the difference = interest on the loan – interest of the cap 

E.    Asset Backed Securities 
· involves taking a pool of assets that will produce a cash flow and selling interests in that cash flow to investors (ex. accounts receivable, mortgage payments due to a bank, lease payments) 

· a company could sell units to investors that would represent a % interest in the cash flows generated by the accounts receivable 

	THE PURPOSE OF SECURITIES REGULATION 


Investor Protection, Confidence in the Mkt, and the Efficient Allocation of Resources 

Main objectives of security regulation: investor protection and optimal allocation of financial resources 

Investor protection: 

· investors are permitted to incur a loss, but the loss has to be genuine economic loss 

· price at which the investor purchases or sell a security should be a fair estimate of the value of the future cash flows 

Optimal allocation of financial resources: 

· promote efficiency of cap mkts 

· two related objectives 

i. ensure that capital mkts facilitate the mobility and transferability of fin resources 

ii. provide facilities for continuing valuation of fin assets 

· the optimal allocation of fin resources should be achieved by the maintenance of a free and open securities mkt 

· conditions: perfect knowledge of the mkt and mkt opportunities for both seller and buyer, free access to the mkt, complete mobility of financial resources 

· these conditions do not exist, but the goal is long run economic objectives 

there is a link btwn investor protection and optimal allocation of fin resources: Ex. disclosure is vital to investing public and necessary to make more satisfactory allocation of resources. 
SUMMARY of PURPOSE of security regulation

· “good regulation” instills public confidence and promotes an efficient capital market by ensuring that investors are informed (disclosure) and regulating the conduct of securities market participants (including brokers, dealer, advisors, underwriters, portfolio mngrs.)
Investor confidence and market efficiency are mutually reinforcing: 
· Foster capital markets that are efficient and that warrant investor confidence
· Protect and inform investors, so capital markets are fair and efficient… 

· …Efficiency: optimal allocation of financial resources—investors provide money to companies that require liquidity at a fair price (correlation between what the share costs and what its worth); and shareholders can turn around and sell in the market at a fair price

Disclosure of good information is the bedrock: information must be disclosed, disseminated into the market, and absorbed by market participants, reflected in the price 

· [recall all the assumptions built into this efficient market theory]
Adverse selection: if buyers are unable to distinguish btwn high and low quality products ( will not be willing to pay higher price for higher quality ( lower quality products drive out higher ( not profitable to offer the hither quality products (misallocation of fin resources; inefficiency) 
Confidence in the Mkt as Solution to the Problem of Adverse Selection: 
Increase in confidence in info ( investors willing to pay more for securities (trust that the more expensive ones are worth it, i.e., that price reflects value) ( higher quality securities benefit ( more financial resources in higher quality securities (valuable activities) ( improved allocation of resources ( increase in savings and investment of savings in securities 

· increasing confidence requires providing additional info and improving accuracy of info 

Efficient Mkt Theory (EMT): mkt are efficient. 

Weak Form EMT – patterns are hard to discern 

· can’t rely on market share price to tell you value or to predict future performance
Strong Form EMT – instantaneously the info that is out there publicly is absorbed
· price of share is perfect indicator of value of the co
Semi-strong Form EMT – correlation between share price & what its worth

· prices generally & fairly quickly reflect the info available about the co 

Most analyst are at semi-strong form EMT

Problems w/ EMT: 

Human irrationality – there are various ways in which humans are fallible & not fully rational 

· over-confidence (that will never happen to me); cognitive biases / see what we want to see / filter out the bad (delay selling bc don’t want to see our losses); psychology (ppl are blue on Monday and trade less)
Joint Hypothesis Problem – have to compensate for systematic risk (general fluctuations in the economy affect share price, not just company operations)… but this is uncertain business
Noise Traders – people who don’t know what the stock is really worth and are not trading on the basis of fundamentals 

· a lot of Canadian companies tend to be family businesses who own controlling number of shares ( buy and sell not on efficiency but on other reasons

	CONSTITUTIONAL DIVISION OF POWERS HISTORY PURPOSE AND SOURCES OF SEC REGULATION 


· trading in securities is primarily under provincial law (s.92: property & civil rights)
· even when overlapping but not conflicting occurred btwn fed (eg, s.91 POGG) and provincial, the court upheld provincial law 

· this is because of regulatory gap that could be created by not upholding provincial law when there is no fed law 
· 2 constitutional cases reinforce that provincial autonomy wrt securities legislation is important:

R v McKenzie

Facts: dealer in Toronto says Man. Sec com has no jurisdiction over its Ont. Firm

Court: the trade happened in Man, where investor is (offer & acceptance); Man Sec Com jurisdiction is triggered

· But the dealer in Ont is subject to the rules / sec com in every province that they sell in

· In this sense, the Man Sec Com can “reach” over to Ontario

Note: Re (admin) Liability to the Commission - now with the Passport System, it’s the primary regulator that is supposed to take you to task, and the host regulators aren’t supposed to double-slam you

Re (civil) Liability to Individuals –still liable in the province where the investor is… you may be sued & have to defend in each & every province where your investors live
Multiple Access v McCutcheon

Facts: alleged insider trading; there were both fed & prov acts with provisions re insider trading

Court: neither provision is ultra vires; and they don’t conflict so can live together (if they actually conflicted there would be federal paramountcy)
	SOURCES OF PROVINCIAL SECURITIES REGULATION (SECURITIES LAW) 


Provincial and Territorial Securities Acts – passed by each province dealing directly w/ sec regulation, they set out skeletal framework for the regulation; Details and policy are in regulations or rules pursuant to powers granted by these acts

Provincial Regulation and Rules:
· regulations not used much in sec law (bc just like for the Act, need GG to sign off and it takes a long time)
· the Sec Acts give powers to sec commissions to make rules (admin law), the power is broad
· advantage: speed; more responsive & effective rules (bc they are experts who better understand) 
· the rule making power is subject to procedural requirements (vary among jurisdictions):
i. review and comment process for making and amending rules 
ii. must publish a rule it proposes to make and give 90 days for comments 
iii. material change to the rule ( publish and provide period for comments
iv. In BC the consent of the Minister is required for making or repealing a rule 
Note: this comes out of Ainsley and Pezim, where court found that if the commission is making rules, need some process of accountability 
National Instrument – all 13 sec commissions develop these co-operatively and all provinces incorporate into their law (BC does it via rules—use notice & comment process to incorp into law)… then has binding power
Multi-lateral Instrument ​– not all provinces joined in issuing particular instrument (e.g., the Passport System—Ontario is out… see below)
Policy Stmts – issued by sec administrators in Canada indicating how they interpret the legislation, regulations or rules and provide guidance to mkt participants in complying w/ them. 

· also provide guidance as to how sec administrators are likely to exercise discretion

Staff Notice – provided by sec commissions, contain info to those who deal w/ sec regulation on regular basis. – intended to assist reporting issuers to understand staff’s view of specific fin issues 

Memoranda of Understanding – entered btwn different sec admins in Canada or w/ foreign sec admins 

· all must be forwarded to the Minister who must approve or reject MOU w/in 60 days 

Commission Rulings – important source of law. They can be appealed to courts and courts decisions of appeal are another important source of law, so are penal sanctions. 

· court decisions involving application of criminal code provisions or applying common law may also be another important source of sec law

Blanket Orders – sec commission used to issue these, and they would apply to anyone who would fit the terms of the order (same facts) and didn’t need to go to the admin to get a separate order – saved time

· their validity was questioned 

· now same orders and same facts are addressed through making of a rule or instrument  
DELEGATION TO SELF-REGULATION ORGS (SROS) and Exchanges (if you are SRO or Exchange, comm. can “recognize” you and delegate some authority (off-load some responsibility); delegated authority comes with obligations)

Part IV of BCSA authorizes this delegation

· The regulatory regime should make appropriate use of Self-Regulatory Organizations (SROs) that exercise some direct oversight responsibility for their respective areas of competence, to the extent appropriate to the size and complexity of the markets.

· The regulator should require an SRO to meet appropriate standards before allowing the organization to exercise its authority.
· SROs should be subject to the ongoing oversight of the regulator and should observe standards of fairness and confidentiality when exercising powers and delegated responsibilities.

A Self Regulatory Organization (SRO) is a non-governmental organization. Its purpose is to regulate operations, standards of practice, and business conduct of its members and their representatives, with a view to promoting the protection of investors and the public interest. The BCSC currently recognizes two SROs: the Investment Industry Regulatory Organization of Canada (IIROC) [dealers have to register with IIROC] and Mutual Fund Dealers Association
The Role of SROs

SROs can be a valuable complement to the regulator in achieving the objectives of securities regulation.

There can be substantial benefits from self-regulation:

• SROs may require the observance of ethical standards which go beyond government regulations;

• SROs may offer considerable depth and expertise regarding market operations and practices, and may be able to respond more quickly and flexibly than the government authority to changing market conditions.

SROs should undertake those regulatory responsibilities which they have incentives to perform

most efficiently. The actions of SROs will often be limited by applicable contracts and rules.
Exchanges
The BCSC has the statutory power to recognize stock exchanges. This recognition allows the exchanges to operate and sets out the terms and conditions under which the exchanges are regulated (perform SRO function). 
· exchanges pass by-laws and rules to govern the qualification and continued fitness of members 

· set out requirements for listing 

· conditions to be met by listed issuers to maintain their listing 

· govern the manner in which trading is conducted 

· also issue policy stmts providing guidelines as to how they will exercise the discretion 
COMMISSIONERS AND ADMINISTRATORS 

Commissions are two-tiered structures:

(1) panel of commissioners

· acts as a tribunal; makes orders and rulings

(2) the staff that administers the law, headed by executive director (Brenda Leon)

· administers the law; reads prospectuses, etc; has an enforcement division that does investigations
Harmonization
CSA (Canadian Securities Administrators) – the 13 regulators get together to talk about interprovincial co-operation – eg: 
1) develop uniform securities legislation project: harmonize the common provisions; aim is to get a skeleton act that everyone agrees with, then provinces can make different rules if necessary 

(2) Passport System (MI 11-102): started late 2004—now all provinces but Ontario have signed on
· system where every mkt participant (applies to both issuers and registrants (dealers) has to deal w/ (and comply with the rules of) just one single regulator  – 
· a company in BC wanting to sell stock in Ontario, BC would be called the primary regulator and Ontario is the host. 
· Primary regulator is where the co head office is, where the business is operating. Responsible for overseeing the registrant

· Host regulator has to defer to primary regulators jurisdiction & signing-off—can’t re-review what primary regulator decides 
E.g., A BC company registers (or does IPO) in BC, host regulators accept this registration (or, signs off on your prospectus). [but the co still pay fees w all the provincial sec comm in which it sells]. 
· When dealing with Ont, still use old mutual recognition system (MJDS): Ont will ‘recognize’ what other province did but still needs to sign, may add their own stipulations

· In BC, it is Part 19.1 of BCSA that gives BCSC the power to delegate their powers (when they are host regulator) to another province as primary regulator

· Admin liability: the host regulator is the only prov Sec Comm to take you to task; won’t get double-slammed by other prov Sec Comm (but can still take complaints, and if primary regulator not dealing satisfactorily with the problem (eg misrep), they can take a kick at you)
· Civil liability: passport system doesn’t change anything—if you sell in all provinces, individuals can file civil action against you in all the different provinces (you’ll have to go province-to-province to deal with this)

Advantages: 

· avoid inconsistent requirements which impede efficiency in sec mkt undermining the whole purpose of sec regulation
· retain attention to regional concerns (might be lost with fed regulator)
· forestalls the call for a unified federal legislation?
Disadvantages:
· for the passport system to be effective different provincial regulation has to be harmonized (80% of capital mkt in Ontario ( don’t really care about others) 

· still a lot of uncertainty and rules that aren’t harmonized:
· what is harmonization—is uniformity in principles enough or need same rules 

· If you have the same rules across jurisdictions, you are guaranteed more stability, same principles guarantees more flexibility for local legislation (BC wants principles) 

Single national regulator better? (Wise Person Committee 2003)
· Would eliminate duplication of efforts (13 commissions doing very similar work!)

· Lessen the costs: better for small biz, better for consumers

· Would help the enforcement issues
MJDS – Ontario, USA
· Mutual recognition that the two systems are alike; if Canadian issuer gets ok from US regulator, Canada accepts it and vice versa

· but still needs to sign, may add their own stipulations
IOSCO 
· trying to harmonize securities internationally but not really a major player 

· major player in bargaining; try to exchange info and surveillance of int’l sec TX
· nothing they do is binding though

What is subject to securities law?

The distribution of securities.

Who is regulated?

(1) Registrants [brokers, dealers, holders for beneficial owners (eg Mutual Fund)]

(2) Reporting issuers = received a receipt for your prospectus (able to sell or do sell to public); or merge with a reporting issuer [so, not all issuers subject to sec law]

· And only their public issues…

· Not the securities they offer & distribute under exemptions
When is regulation triggered?

· Going public (IPO or any subsequent prospectus offering) 

· Material changes (need timely disclosure)

· Passage of time (periodic disclosure)

· Special transactions, like TOB, insider trading

Enforcement

Part 18 BCSA – Enforcement

I. Civil Actions – individual investor can sue you in court
Primary market: ss.131, 132, 135, 136, 137 [see my 2006 Act, provisions unchanged]
· 131 – liability for misrep in prospectus

· 132 – liability for misrep in TOB or issuer bid circular or notice of change

· 135 – right of action for failure to deliver documents

· 136 – liability for insider trading, tipping & recommending

· 137 – action by Commission on behalf of an issuer

Secondary market: 
140.3 - Where a responsible issuer (or a person with actual, implied or apparent authority to act on behalf of a responsible issuer) releases a document that contains a misrepresentation, a person who acquires or disposes of the issuer's security during the period between the time when the document was released, and the time when the misrepresentation contained in the document was publicly corrected has, without regard to whether the person relied on the misrepresentation, a right of action for damages against:
· The responsible issuer
· Each director of the issuer at the time the doc was released
· Each officer who authorized, permitted or acquiesced in the release of the doc
· Each influential person [control person, promoter, insider, investment fund advisor] who knowingly influenced those who made the misrep
· Each expert [incl. accountant, auditor, lawyer], where the misrep is also in the expert report that is in the doc
______________________________________________________________________________________
II. Quasi-Criminal Actions (has to go thru Crown prosecutor)—not used often
[Note: if the breach fits under any of the offenses specified here, then the Commission isn’t supposed to pursue an action—leave it to the Crown; but might be able to argue they have to do specific things (like CTO, de-license) in order to protect the public—see below, s.155.2 – 157]
s.155(1) – Offences generally: a person who does any of the following commits an offense:

· (a) failure to file / provide/ deliver any required doc

· (b) contravene any of: 

· s.57.2 – no insider trading & tipping
· s.87, 87.1 – make requisite insider reports (87.1-even as temporary insider must file insider report)

· s.57.3 – no front-running (trading at same time as someone trading on material information)
· s.57.5 – no obstruction of justice (eg, Conrad Black)
· s.57.6 – not complying with an undertaking to comply with the 3rd party sent in to clean-house
· s.61 – don’t distribute unless exempt or file prospectus
· s.85(b) – reporting issuer must make timely disclosure of material changes

[Note: s.85(a) - …make period disclosure – is not included here]

· s.148 – maintain confidentiality (essentially “gags” witnesses & prevents counsel for appellant from interviewing them?)

· s.168.1 – no false or misleading statements to the Commission

s.155(4) – if a company commits an offence under s.155(1), an employee, officer, director or agent of that company who authorizes, permits or acquiesces in the offence commits the same offence whether or not that person is convicted of the offence

Penalties

s.155(2) – committing offence under s.155(1) gets you: up to $3 mil in fines, or up to 3 yrs imprisonment, or both

155(5) – special penalty provisions for breaching the insider trading & tipping & front-running provisions (ss.57, 57.2, 57.3)
- prohibited transactions relating to trading ( 


a. not less than profit made from all persons from the contravention; and 


b. no more than the greater of: (i)$3mil, (ii)triple the profit made by all persons by contravention 

s.155.1 – [new] – court can force you to (a) compensate or pay restitution to another person; or (b) pay your ill-gotten gains to the Commission
s.155.2 – 157 – Commission, if it believes its in the public interest, can apply to the Supreme Court for an order to, eg, CTO, de-license, etc… even if a penalty has already been imposed

______________________________________________________________________________________
III. Regulatory Actions (by the Commission)

s.161(1) – Public interest – if the Commission or the executive director considers it to be in the public interest, then (after a hearing) they can order: (long list) 
· comply with / cease contravening; cease trading; resign as director/officer; never act as director/officer again; de-license, etc. 
s.162 – administrative penalty – (only available to Commission, not Exec Director)

· if Commission, after a hearing, determines that a person has contravened a specific provision of Act or regulations or a decision, and Commission considers it in public interest, may order that person to pay the Commission an administrative penalty of not more than $1 million for each contravention

s.163 – after being filed with SupCt registry, Commission’s decision has the same force & effect as a judgment of the SC
s.165 – you can appeal to the Commission to review anything the executive director does to you
s.166 – you can appeal to the Commission to review anything that an SRO or Exchange does to you under delegated authority
s.167 – you can appeal to the Court of Appeal to review a decision of the Commission 
Common Law re Use of s.161 Public Interest

· [in BC its most often used for prospectus issues; in Ont its used for disclosure issues]
· concern bc if no violation of statute, how to determine if Commission is abusing its powers 
Asbestos Shdr v. OSC

· the power is broad but not unlimited

· in exercising, consider the purposes of the Act: investor protection & fair, efficient markets

· the point is to effect preventative measures (forward-looking); not punitive (backward-looking)
Re Cartany

· standard of review is reasonableness
· but Commission can make an example of you (eg with larger than usual fines)—general deterrence is an allowable basis for using public interest power
Siddiqi
· list of factors for Commission to consider in exercising public interest power & determining sanctions:

· seriousness of conduct;

· harm to investor;

· how much were they unjustly enriched;

· history of bad conduct;

· risk in keeping them in market;

· precedent: judgments / penalties in past cases;

· need for deterrence
​_____________________________________________________________________________________
Part 17 BCSA – Investigations & Audits (by exec director, Commission, or appointed investigator)
s.141 – provision of info - executive director can require list of people to produce docs & records (registrants/dealers; issuers; D & O of issuers; clearing agency; transfer agent, etc.)

s.141.1-141.3 – compliance reviews - executive director can order a compliance review of issuers/exchanges/SROs/dealers; can seize records, inquire into affairs 

(141.1 & 141.2: Exchanges/SROs/dealers; 141.3: reporting issuers)
s.142 – investigation order - Commission can appoint an investigator to investigate anyone (in respect of matters relating to trades in BC, or in respect of matters in BC relating to trades in another jurisdiction)—

· recall: under Passport, BC Sec Comm is dealing with issuers whose biz is in BC
s.147 – investigation order by Minister of Finance – and so can Minister appoint an investigator
s.143 - power of investigator - the appointed investigator may, wrt the person being investigated, inquire into / inspect / examine:
· any ppty, assets, things owned, acquired or disposed of by investigated person 

· relationship that may at any time exist by reason of investments, control, etc (any other relationship) 

· if satisfied its necessary for public interest, investigator is authorized to
· enter business premises of registrant, SRO, exchange during business hours, for inspection of records ppty, assets, things used in business
· (if its other than main place of biz, need reasonable & probable grounds, and on application by the Commission) 

· require production of records, ppty, assets and to inspect them 

s.144 - Investigator’s power to compel evidence – has same power as SupCt in civil trials to: compel witness to give evidence on oath or in other manner, produce records & things

· failure to do so ( liable to be committed for contempt (as if breach of an order by SupCt)
· witness giving evidence at an investigation may be represented by a counsel 

S.148 - Evidence not to be disclosed - Person mustn’t disclose any info obtained or sought or name of any witness examined, despite Freedom of Info and Protection of Privacy Act. 

· maintain confidentiality (essentially “gags” witnesses & prevents counsel for appellant from interviewing them?)
s.153 - Examination of financial affairs - the Commission may appoint a person to conduct inspection of financial affairs of SRO, exchange, registrant, reporting issuer and prepare financial and other stmts

· this person may examine all trades, securities, contract, cash and records

· the person investigated may be required to pay fees or charges for examination 

s.169.1 - info collection and sharing - Commission may collect & use info from: exchange, SRO, issuer, registrant, law enforcement agency, gov’t; may also disclose this info to them

 s.15 Revenue and Expenditures

1. revenue received from administrative penalties under s.162,  fines under s.155 must be paid to commission 

2. commission is to expend money for any costs for administration and enforcement of this act, or operation of the commission 

3. money received under ss.155.1(b), 157(1)(b), 161(1)(g) or 162 only for educating securities mkt participants 

4. commission can’t expend money from ss.155.1(b), 157(1)(b), or 161(1)(g) until after 3 yrs. 

s.15.1 Claim for Wrongful Benefit 

1. commission must notify public when it receives money from ss.155.1(b), 157(1)(b)

2. a person who makes claim for these money must file to SC w/in 3 yrs, and a copy of claim to commission 

3. when commission receives a copy of claim, it should pay all money to court, gets back what left over 

4. after 3 yrs from notification of public under (1) commission retains the money 
Initial Public Offerings: 

Some IPO players
IPO players – issuer; lead underwriter; underwriting syndicate; company auditors; financial printer (makes copies of prospectus); secondary sellers (existing shdrs who want to get out pre IPO); roadshow consultant (media-type); transfer agent (delivers the shares to legal holders, 3 days after close)
Lead Underwriter – they buy issuers securities bc know who to call to sell
Different kinds of ways to structure a deal w/ lead underwriter 

Bought deal – underwriter takes the whole mkt risk; issuer gets certainty
Best efforts basis – use their best efforts to sell all the shares, if the underwriter doesn’t sell all the shares the issuer is stuck w/ them 

Underwriting Syndicate – gets involved at the last minute (they all would have contract w/ the issuer) 

· Lead underwriter takes the largest fee, and bare the most responsibility 
· A lead underwriter would have to do the necessary due diligence – underwriter tries to make sure the company is what it says it is, going through management, books, etc. 

YBM Magnex
When issue a prospectus all officers have to sign that all in the prospectus is true
· the underwriter has to sign that to the best of its knowledge (lower standard) everything in this prospectus is true. 

In this case, lower standard did not let the underwriter off the hook. 

· Underwriters have an obligation to obtain info and to actively investigate, not rely on the companies work. They should be almost adversarial toward to their issuers. 

· It might be hard to be adversarial as all other underwriters want to be the lead underwriter, and sometimes the timeline doesn’t allow for deep investigation. Often there are also power issues w/in the firm as first year associates would do the due diligence. 

Banking Groups – subset of a syndicate, you can further share a risk w/ the banking group, but they are not a part of the syndicate. (Banking group has a contract w/ an underwriter and not the issuer)
Transfer Agent - delivers the shares to legal holders, 3 days after close
Clearing House – often the legal/registered owner of the shares and the investor becomes the beneficial owner of the shares
· They keep the records of who beneficial owners are

· There are 3 clearing houses in Canada: Canadian Depository for Securities, Canadian Derivative Clearing House, Canadian Payments Association 

	THE PROSPECTUS PROCESS 


Prospectus – provides information relevant to assessing the value of the securities 

· purpose: to allow scrutiny by regulators before public starts to rely on it, to reduce information asymmetry
· must contain full, true and plain disclosure of all material facts relating to the securities being offered 
Long Form requires: (s.63(b)-prelim substantially same as final, but no final issue price)
i. The number and type of securities offered

ii. The method of distribution including P to public; underwriting discounts or commissions; and proceeds to the issuer

iii. The use of proceeds of the issuance

iv. The name and structure of the corporation or other form of business org. 

v. Description of issuer’s business and development of business in past 3 yrs

vi. Attributes of securities offered 

vii. Names, occupation (5yr), ownership of securities (issuer/subsidiaries), executive compensation of directors and executive officers

viii. Indebtedness of directors or exec officers to the issuer (or issuer is guarantor) 

ix. Info on principal shareholders 

x. Factors that make purchase a risk or speculation 

xi. Arrangement w/ underwriters 

· also has to contain recent financial stmts; MD&A, certificates; right to withdraw (w/in 2 days of receiving final prospectus - cool-off); statement that right to rescind and get damages if misrepresentation
BCSA Part 9 (ss.61-65, 72); ss.66-71 replaced by NI 41-101 

s.61 Prospectus required: Unless exempt, can’t distribute security unless filed preliminary prospectus and a prospectus in required form, got receipt
s.62 Voluntary filing: can file even if not distributing, if want to become reporting issuer 

s.63 Content of prospectus: full true and plain disclosure of all material facts re securities. Must contain stmts that purchaser has the right to w/draw (2 day cool-off), and right to rescind and get damages if misrepresentation (w/in lim time) 

s.64 (1) additional filing requirements can be imposed, if in public interest (note: regulator has some discretion to assess the merit of securities offered). (2) prospectus from another jurisdiction is acceptable if full, true and plain disclosure. 

s.65 Receipt exec director must issue a receipt for preliminary prospectus ASAP, must issue receipt for prospectus, unless against public interest, but still has to give opportunity to be heard. 

s.72 Order to provide info re distribution: if another person makes distribution of previously issued securities and can’t get info to comply w/ part 9 ( exec director can order issuer to provide it. Also can be exempt if can’t get all signatures, etc. (made efforts, no one would be prejudiced) 

NI 41-101

Re Amendments during prospectus process:
s.6.5(1) after receipt for prelim prospectus, before receipt of final: any material adverse change ( file an amendment w/in 10 days after the change. Receipt for amendment.
s.6.6(1) after receipt of final prospectus, before end of distribution: any material change ( file an amendment w/in 10 days after the change. Receipt for amendment. 
· See Danier Leather: prospectus contained forecast; during distribution period, unexpected bad weather led to evidence that forecast wouldn’t be met; the courts saw the change in weather as a material fact not a material change and so Danier did not have obligation to update its prospectus
Certificates:
s.5.2 – dated the same date as prospectus

s.5.4(1) - signed by CEO & CFO, 2 directors (or, if issuer only has 3 directors, by all 3)
· Stating: “this is full, true and plain disclosure of all material facts…”

s.5.9&5.11 - signed by each underwriter & promoter (not as high standard)

· Stating: “to best of my knowledge & belief this is…” 
______________________________________________________________________________________
Material Fact – fact that significantly affects, or would reasonably be expected to have a significant effect on, the mkt price or value of the securities 

· generally just includes verifiable existing facts (future predictions can be abused)
· but can include future oriented financial information (FOFI)which is based on assumptions about the future econ conditions (misrepresentation would be hard to prove since have to prove that assumptions were unreasonable at the time they were made) 

Material Change – changes in the business, operations, or capital of the issuer that would reasonably be expected to have a significant effect on the mkt price or value or security 

Prospectus required when: TX involves a security, it’s a trade, it’s a distribution  [unless exempt]
Distribution – (a) a trade of security in an issuer that hasen’t been previously issued [always new stock; unless deeming provision]
(eg Deemed distributions: Resale of securities purchased under an exemption are deemed to be distribution, e.g.: Sale by exempt purchasers to un-exempt trigger “distribution” and prospectus requirement, unless meet the resale rules)
Trade – a disposition of a security for valuable consideration [not a gift] – but doesn’t incl when you give shares to someone to hold as collateral for a debt 
· covers both primary & secondary markets

· includes trader who receives orders to buy or sell the security
· so basically anything an owner or trader does to move securities for consideration
Security – Pacific Coast – common enterprise test [initial payment, induced by reps leading to expectation of future returns, risk, efforts of 3rd party critical to success of enterprise]
BCSA s.1: 

(a), (c), (d): plain vanilla securities

(a) any instrument in writing commonly known as security
(d) bonds, debenture, note or other evidence of indebtedness, share, stock, unit, unit certificate, participation certificate, certificate of share or interest, subscription 

(c) also covers docs constituting evidence of option, subscription or other interest in security 

- warrants and rights

- stock options 

(b) catch all: a document evidencing title to, or an interest in, the capital, assets, property, profits, earnings or royalties of a person
(f) convertible debt

(g) profit sharing agreement (*exam?)

(l) investment K

Investment Contract:


	SEC v. C.M. Joiner Leasing Corporation 

	F: tried to assign lease in the land w/ promise that the company would drill a test well on or near the ppty to test for oil production potential of the land covered by lease

	I: whether this was sale of “security”?
	R: - this is selling a security, not just selling an interest in land

· purchasers are betting on finding oil too
· Purposive approach – don’t use statutory interpretation to interpret “security” too narrowly – need to be flexible to promote the purpose of the act
· Playing with other ppls money comes with obligations! 

	H: against D


	SEC v. W.J. Howey Co. [*Hawaii broadens the test here]

	F:  Citrus groves in Florida, patrons of hotel could buy single row of citrus trees, service contract to take care of trees, pick oranges, sell them, etc. they weren’t separately fenced, didn’t own oranges in particular row, but a % overall

	I: whether land contract and service contract amounted to “investment contract”? 
	R: Common Enterprise Test: 
· person invests money 

· in a common enterprise 

· profits are expected solely form 3rd party efforts 

definition should be interpreted flexibly 

	H: against D 


	State of Hawaii v. Hawaii Mkt Center Inc. [*this court criticizes itself in Howey]

	F: store in which only members can shop. Founder members -  buy an appliance above its mkt value. 2 different levels of membership: higher level get commission for joiners and priority. A pyramid scheme 

	I: whether this was an “investment contract”? 
	R: Howey as narrow (wrt “solely”) and mechanical wasn’t followed 
· more purposive and broad approach is to look at the econ reality of transaction 

Risk Capital Approach: 

· offeree furnished initial value (put $ in) 

· all or some of value subject to risk of the enterprise 

· furnishing of the initial value was induced by promises/representations leading to expectation of profit 

· person who furnished value doesn’t have practical control over enterprise; its success depends significantly on 3rd party efforts 

	H: against D 


	Pacific Coast Coin Exchange v. O.S.C. [*CAN case: endorses both Howey & Hawaii]

	F: sold silver coins on a margin, could only re-sell though Pacific Coast. On the proceeds they were trading in silver futures and weren’t maintaining full reserve for margin. If everyone sold at the same time ( trouble

	I: were they dealing in “securities”? 
	R: Accept US law Howey, Hawaii and Joiner Leasing 
Meaning of ‘solely’ in Howey: question whether the efforts of third party are undeniably significant to the success of the enterprise
Meaning of “common enterprise”: where the investor advances money while the success of the enterprise depends on the promoter 

- broad purposive approach to the definition of “security” , in the context of econ reality, to fulfill the statue’s purpose 

	H: against D, dissent: the risk was solely on solvency of PS ( no difference from other commercial contracts 


TIMING OF DISTRIBUTION PROCESS 

BCSA Part 11 (s.78,81-4) Circulation of Materials 

s.78 Waiting Period: interval btwn receipt for preliminary prospectus and receipt for final prospectus. 

· during this period dealer or issuer may Solicit expressions of interest, but can’t do deal/sell
· case law: do pitch on how great BIZ is but not security
· road show, start a list of subscribers
s.81 Defective preliminary prospectuses if exec director finds that preliminary prospectus doesn’t comply, may order to cease activities under until revisions filed and sent to each recipient on the record. 

s.82 Material given on distribution from the date when get receipt for distribution, may give out the prospectus, reference to it, etc. 

s.83 Obligation to send prospectus a dealer (or issuer who deals) who gets an order for security must send to purchaser the latest prospectus filed and amendments, before entering into agreement or no later than second day after
s.84 Exemption order by commission or executive director commission or exec director may provide exemption form this Part (on application or by themselves) if not prejudicial to public interest

s.83(3) Cool-off period: agreement is not binding on purchaser, if written notice (w/in 2 days of receiving final prospectus) showing intention of purchaser not to be bound. 
NI 41-101 Distribution period: distribution under the prospectus can continue for 12 mo from date of final receipt (default, can specify a shorter period in prospectus, or apply to have time extended)
Passport System
MI 11-102 Part 3 - Prospectus
· every province has to accept your prospectus and you have to pay fees in every jurisdiction 

· but only one province has to do actual vetting– principal regulator, all others just agree

· principal regulator is the jurisdiction where the issuer’s head office located, or where the most substantial connection 

NI 44-101 - Short Form Prospectus Distributions

Can use if:

· reporting issuer (i.e., have filed a final prospectus, so can distribute securities);

· up-to-date with disclosure obligations;

· have current financial statements;

· listed on an exchange (not alternative listing systems like Pink Sheets)

Faster: shorter review process

Cheaper: less printing costs, don’t have to include annual financial statements & material change reports—incorporate by reference, “info available on SEDAR” 

· so, use if have done an IPO and want to distribute again

· Passport System applies

NI 44-102 – Shelf Distributions

· Skeleton of short form prospectus

· The securities mentioned in the prospectus can sit there for 25 mo; then when want to issue some or all of the securities mentioned, just do a supplement

· To be cost effective, has to be some probability will actually issue

· [useful in face of take-over… poison pill]
CONSEQUENCES OF FAILURE TO FILE OR DELIVER PROSPECTUS 

Failure to deliver prospectus
· Penal sanctions – (quasi-crim) included in the s.155 list of offenses; liable for fine or imprisonment or both (not more than $3mil, not more than 3 years)
· Administrative sanctions – s.162 – for breach s.61 - Commission can make an order directing compliance w/ delivery obligation, order to cease trade, denial of exemptions, a reprimand or suspension, cancellation or restriction of registration for trading 
· Statutory Civil sanctions – s.135 - purchaser has a right of action for rescission or damages against the dealer, subject to limitation period (w/in 180 days of the date of transaction, for damages, after the purchaser first had knowledge of the fact) 
Failure to file prospectus 

· Penal sanctions – (quasi-crim) included in the s.155 list of offenses, as above 
· Administrative sanctions – s.162 – for breach s.83 - Commission can order to cease trade until prospectus is filed and receipt obtained, denial of exemptions, order that a person resign from any position as a director or officer, or be prohibited from becoming or acting as a director or officer of the issuer, reprimand, suspension, cancellation or restriction of a registrant’s registration 
· Statutory Civil sanctions - s.135 - action for rescission or damages, as above 
· Common law remedies – declaration that the contract is void and be entitled to recover the price paid for the securities. The action could be based on the general principle of contract law that a contract expressly or impliedly prohibited by statue is void (may be tough in BC)
CONSEQUENCES FOR MISREP (untrue statement or omission of mat fact) IN PROSPECTUS 

· Administrative sanctions – s.162 – for breach of s.163 (must provide full, plain, true disclosure of all material facts
· Civil sanctions:
(1) Primary market - For purchaser who bought the securities during the distribution period:

· s.131 – deemed to have relied; have right to action for damages or rescission if… [see below]
(2) Secondary market - For purchaser who bought the securities after the distribution period [but before the misrep was corrected] (so its on SEDAR with a misrep):

· s.140.3 – deemed to have relied; have right to action for damages
· Common law remedies – contract, tort… see below (not displaced by stat civil liability—*EXAM: if don’t succeed under statute, go to CL)
a. Contractual Claims: need to say the K of purchase & sale incorporated the info in prospectus; sue for breach of K if misrepresentation in the prospectus 

· if honest mistake, no damages just rescind K
b. Tort Claims: 


1. Fraud 



- old case - Derry v. Peek: if want to sue has to be fraud [narrow!!]
- now:

2. Negligent misrepresentation 

- Hedley Byrne – can get damages in tort on the basis of negligent misstatement 
- Queen v. Cognos needed to establish:

· duty of care: “special relationship”, [control/invitor; foreseeable]
· representations were untrue or misleading,
· representor acted negligently in making them, 
· representee reliance (in reasonable manner), 
· which was detrimental (damages) 
Statutory Civil Liability Expands on Common Law Liability 

- it goes considerably beyond common law 

1. it sets out a list of persons who owe a duty (so, no difficulty in establishing duty) 

2. expressly applies to misstatements or omissions 

3. it assumes reliance & negligence & causation (makes them defences) ( reduces P’s burden of proof 

More Detail:
BCSA Part 16 (primary market liability for MISREP IN PROSPECTUS) [also for misrep in TOB/issuer circular (132) or offering memo (132.1)]
s.131(1): if prospectus contains misrepresentation, person who purchased security offered off the prospectus during distribution period in prospectus
(a) is deemed to have relied (if it was a misrep at time of purchase) 

(b) has right for damages against: 

issuer; 
underwriters; 
every director; 
every person who consented to disclosed info (e.g. expert); every person who signed (in BC, incl. promoter)
s.131(3): if you purchased the security from issuer or underwriter, can choose rescission OR damages

s.131(4): re person who consented to disclosed info (expert)—liable only for misrep in their report
Note:
132.1: if offering memorandum contains a misrep, investor who purchased off it is similarly deemed to rely and has right of action for damages against: issuer, every D & O of issuer at date doc released; every person who signed doc [or, can choose rescission instead of damages wrt issuer]
What the plaintiff must show 


i. a purchase of security offered under the prospectus 


ii. the purchase was made during the period of the distribution

iii. there was a misrepresentation in the prospectus

· misrepresentation includes untrue stmts of a material fact, omission of fact, captures ‘half truths”, forecast  
Pearson v. Boliden (BCCA, 2002)

Facts: Prospectus for mining co, didn’t disclose eruption on tailings damn during distribution period; a bunch of purchasers who bought during distribution period brought class action

Issue: who can get in on the action under the BCSA (limitation periods in other prov. Expired)
Recall: the province where you live is where sale/trade happened—that is the province of jurisdiction

· non-BC and non-Can ppl couldn’t get in on the action

· early sellers not allowed in either (not sure why!)

· secondary market purchasers, even though bought from other ppl (not issuer) during distribution period, not allowed in [Note: this is not true now! All people who buy during the distribution period, whether primary market purchaser (ie., directly from issuer) or secondary markety purchaser (ie., from another investor) have access so s.131]
Defences: 

D can avoid liability by showing that: 

1. person who purchase the security had knowledge of the misrepresentation 
· all Ds can use this defense
2. he didn’t consent to the filing of prospectus and gave reasonable general notice of withdrawal of consent w/ reasons for it, prior to the purchase of securities by P 

· all persons but issuer or control person
3. stmts were not made by him / stmts not fairly represented in prospectus (but reasonably believed it would be fairly rep and when I found out I withdrew consent)
· all persons but issuer… but intended for expert
4. due diligence defence: he made reasonable investigation to provide reasonable grounds to believe there was no misrepresentation 

· all persons but issuer (strict liability)
5. depreciation in value of security was not caused by misrepresentation 131(10)
· all persons
SO: 
Issuer: (1) or (5)

Director, Underwriter, Person signing, Expert: all

Control person: can’t use (2)

Damages: 

s.131(13) - amount of damages cannot exceed the price at which it was purchased 
s.131(9) - the underwriter is not liable for more than the total public offering price (s.1.9)
s.131(11) - joint and several liability (s.1.11) 
Limitation Period for civil remedies under Part 16: 

s.140 – (1) action for rescission: within 180 days of the TX giving rise to the cause of action; 
(2) other actions: before the earlier of: (a) 180 days after P first had knowledge of the facts giving rise to the cause of action; and (b) 3 years after the date of the TX giving rise to the cause of action 
DUE DILIGENCE DEFENCE 

· can protect in advance by conducting reasonable investigation to provide reasonable grounds for a belief that the prospectus doesn’t contain a misrepresentation 

· counsel for the issuer, underwriter, officers and directors, employees of the underwriter and experts are involved in conducting due diligence to assure that prospectus is accurate and complete 
	Escott v. BarCris 

	F: CEO and CFO didn’t know English, their prospectus had a lot of misrepresentations mainly regarding contracts and risks involved. 

	I: are directors liable if they didn’t understand prospectus? Can they rely on experts? Who else is liable? 
	R: - auditors are only experts to a part of prospectus (finance, etc) 

· Directors are liable as in a position to know enough to know the prospectus wasn’t true. Doesn’t matter if can’t read. 

· if rely ( can’t believe it’s true unless conducted due diligence 

· it doesn’t matter when you became a director. If you signed ( you are liable 

· underwriter is liable, since lawyer didn’t do good due diligence 
· other underwriters are liable if they rely on the lead underwriter, have to do their own due diligence 

	H: for P – found liable: auditors, directors, new director, underwriters 
Rule: can’t just rely on others, with no reasonable investigation yourself


	Feit v. Leasco 

	F: Leasco failed to disclose “surplus” of Feit in their takeover bid circular, which may cause shareholders of Feit not to realize the value they were giving up 

	I: what is required for due diligence defense? 
	R: - issuer and directors were liable  

· a completely independent and duplicate investigation is not required, but D were expected to examine docs that were readily available 

· reasonable investigation will vary w/ the degree of involvement of the individual, his expertise, his access to pertinent info ( different standard for outside directors 

	H: for P 


	Kerr v.  Leather 

	F: overstated forecast of sales in prospectus (during distribution period, internal review discovered bad weather, noone buying jackets), but CEO etc believed could hit target anyway

	I: whether prospectus needed update? Whats oblig. For forecast? 
	- unusual weather conditions treated as material fact not material change (from trial to SCC)

trial – need to update prospectus wrt material facts for whole distrib.period

- materiality is an objective (in shoes of reas.investor) not subjective test

CA – no, only update wrt material change

- subjective element to materiality (use biz judgement)

SCC – during distribution, just update wrt material change

- don’t rely on biz judge as to whether or not to disclose material change / fact – statute says do it, so do it

	H: for D 


BCSA Part 16.1 - Secondary Market Liability—
(1) misrep; and (2) failure on timely disclosure

(1) Misrepresentation

s.140.3(1),(2) – where issuer (or someone with actual or implied authority to speak for issuer) releases a doc (or makes public oral statement) with misrep and person acquires or disposes of securities during that time (when misrep occurred & before its corrected) to their detriment (need damages), then deemed to rely and can sue for damages: 
a. issuer
b. person with actual, implied or apparent authority to speak on behalf of issuer, who made the misrep


c. other key ppl (goes beyond s.131): 
· each D at time doc released; 
· each O (so long as authorized or acquiesced in the misrep); 
· “influential persons” (i.e., control person, promoter, insider) who knowingly influenced those who made the misrep or acquiesced in the misrep; 
· experts (i.e., auditor, lawyer) 
Where can the misrep be:
· “document” = any written communication, the content of which would reasonably be expected to affect the market price or value of issuer’s securities

· anywhere, including prospectus, press release, company email, oral statement in circumstances where reasonable person would believe it was disclosure (conference but not urinal (in a “document (incl. core)” or “public oral statement”)

· “core document” prospectus, TOB circular, director’s circular, issuer bid circular, MD&A, AIF, financials, etc.

What the plaintiff must show for misrepresentation

i. purchase or disposition of securities during time when there was a misrep


ii. to their detriment (need damages)
iii. for non-core docs, that the D knew / deliberately avoided knowing of misrep / was neg wrt releasing the doc or knowing of the misrep [don’t have to show this when D is an expert or it’s a core doc—lesser burden for these]
· so P has to show this for secondary market misrep, whereas for primary market misrep it is D that has to show this if wants a defense 

Also: Anti-strike suit measures: need leave of the court before bring your action for second’y market liability

· court wants to see (1) action brought in good faith

· (2) reasonable possibility it will be found for P
Causation
· P not required to show link btwn loss and failure to disclose, but D can reduce damages if they show some amount are attributable to change in mkt price that is unrelated to omission or misrepresentations

Defenses

140.4(5) – purchaser know of the misrep
140.4(6) – due diligence: D conduced reasonable investigation, and didn’t believe it was a misrep
140.4(13) – non-expert D not liable for any part of an expert’s report in the doc that contains a misrep, when this non-expert D didn’t know there was a misrep in the report
140.4(14) – expert not liable for their report (containing a misrep) if they withdrew their written consent before the doc was released

140.4(15) – D not liable if didn’t know document would be released

140.4(16) – D not liable for the misrep if the misrep was also in a doc already filed with the Commission 
140.4(17) – D not liable if the misrep was made without the person’s knowledge or consent; and if you became aware of the misrep, you notified the BOD of the responsible issuer – if no correction was reported w/in two days you reported to the Commission
Damages (steps taken to control suits in Canada) [this applies to timely disclosure too]
Liability Limits (140.7): Liability is capped by regulation—greater of: 

· issuer: greater of $1 mil, or 5% of value of the co

· director or officer: greater of $25K and 50% aggregate compensation
· influential person who is individual: greater of $25,000, or 50% of the compensation earned during the yr the misrep happened

· experts: greater of $1 mil or amount of compensation they got during the yr the misrep happened

Damage award = the lesser of the aggregate of damages and the defined liability limits above
Proportional liability: directors are deeply involved so fully liable, but if less involved may be only eg 10% liable

See limitation period below
(2) Failure to make timely disclosure of mat change (required under BCSA s.85(b)—see more on this below, under Continuous Disclosure obligations)
s.140.3(4) – where the issuer fails to make a timely disclosure, person who acquires or disposes of security between the time when the mat change was required to be disclosed and the subsequent disclosure of that change, has (irrespective of whether relied) a right of action for damages against:

· the issuer 

· any person acting on behalf of the issuer who authorized or acquiesced in the failure

· each D & O of the issuer who authorized or acquiesced in the failure

· each influential person who knowingly influenced
What Plaintiff must show for failure of timely disclosure: 

i. purchase or disposition of securities btwn time that material change occurred (and should have been disclosed), and when it was disclosed


ii. to their detriment (need damages)

iii. that the D knew / deliberately blind / was negligent - that material change occurred / that failure to disclose mat change occurred [don’t have to show this when D is the issuer or an officer of the issuer]

Also: Anti-strike suit measures: need leave of the court before bring your action for second’y market liability

· court wants to see (1) action brought in good faith

· (2) reasonable possibility it will be found for P
Causation
· P not required to show link btwn loss and failure to disclose, but D can reduce damages if they show some amount are attributable to change in mkt price that is unrelated to failure to disclose material change
Damages [see above]—same 
Liability Limits (140.7) [see above]—same 

Defenses

140.4(5) – purchaser know of the material change

140.4(6) – due diligence: D conduced reasonable investigation, and didn’t believe a failure to make timely disclosure would occur

140.4(17) – D not liable if the failure to make timely disclosure was made without the person’s knowledge or consent; and if you became aware of the failure, you notified the BOD of the responsible issuer – if no correction was reported w/in two days you reported to the Commission
Limitation period for actions under s.140.3

140.94
(1) for misrep in doc or public oral statement: no later than earlier of (i) 3 years after doc released / statement made; and (ii) 6 mo after the issuance of a news release disclosing that leave has been granted to commence action; 

(2) for failure to make timely disclosure: no later than earlier of (i) 3 years after the date when supposed to be disclosed; and (ii) 6 mo after the issuance of a news release disclosing that leave has been granted to commence action.
	CONTINIOUS DISCLOSURE 


BCSA s.85 Continuous Disclosure

s.85 a reporting issuer must: [note: go private if want out of these obligations!]
a. provide prescribed periodic disclosure re business and affairs [PERIODIC DISCLOSURE]
b. provide disclosure of a material change [TIMELY DISCLOSURE]


c. provide other prescribed disclosure 

That is all that is in the Act—go to rules… big one is: NI 51-102

NI 54-101 – how person on mailing list is to communicate with / pass the materials along to beneficial holders

Sanctions 

For failure wrt PERIODIC disclosure
Administrative – s.161 public interest; s.162 for breaching any provision of Act – Sec Comm can CTO; prevent you from being D / O of any issuer; pull license of registered dealer; etc.

For failure wrt TIMELY disclosure

Quasi-criminal – [for 85(b) (TIMELY) only] – s.155 - fine or imprisonment or both

Administrative – s.161 public interest; s.162 for breaching any provision of Act – Sec Comm can CTO; prevent you from being D / O of any issuer; pull license of registered dealer; etc.

Secondary Market Civil Liability – s.140.3(4) – individual can sue you (issuer, agent, D&O, influential person) for damages
Periodic Disclosure – s.85(a)
NI 51-102 Part IV – lists periodic disclosure requirements:
(1) FINANCIAL STATEMENTS 

Annual financial stmts: 

· file 90 days after end of financial year 
· must be prepared in accourd with GAAP (note: in 2012 will be IFRS)

· must be externally audited & approved by BoD (or its audit committee)

· notes have to include any changes to accounting policies; related party TX; acquisitions; debt, etc. 

Interim financial stmts: 

· filed 45 days after each quarter (quarter = 3, 6, 9 and 12 months after the end of previous financial year) 

· must be prepared in accourd with GAAP (note: in 2012 will be IFRS)

· needn’t be audited, but they are commonly reviewed by auditors 

· if not ( should include notice they weren’t audited
Delivery of Financial Stmts: 

· reporting issuer must annually send request form to its registered & beneficial owners allowing them to request a copy of annual and interim fin stmts ( then, must send a copy w/in 10 days from receiving request 

Exemptions: s.91 available where commission is of the opinion it wouldn’t be prejudicial to the public interest
· eg., perhaps want Deviation from GAAP: where it is not reasonably practicable for issuer to revise, also where it is justified by considerations that outweigh the desirability of uniform adherence to GAAP 

(2) MD&A (Management Discussion and Analysis)

· annual and quarterly fin stmts must be accompanied by MD&A
· narrative, “plain lang” explanation from management’s perspective of how the reporting issuer performed during the fin year or interim period, so that investors understand what financials show & don’t show; also:

· discuss future prospects (a lot of optimism, but has to be reasonable); discuss trends and risks, quality and potential viability of reporting issuer’s earnings and cash flow to help investors determine if past performance is indicative of future performance [MD&A is more forward-looking than AIF]
· must disclose any material information that may not be reflected in financials (not statutorily defined) = anything you are aware of that might reasonably be believed to affect the prospects of your company / market value of securities, even if outside your co (eg, military coup in Indonesia where u have mine)
· has to be approved by BoD or audit committee 

· request form for MD&A to be sent to shareholders; MD&A delivered w/in 10 days of reply 

(3) Annual Information Form (AIF)

· must file w/in 90 days of financial year end

· draws together all info provided by issuer (like prospectus, fin stmts, MD&A, material change reports) on annual basis; ‘plain language’ 

· again focus is on material info about issuer and business at the end of recent fin year, in context of past and future developments, risks and other external factor that may impact issuer 

· Form 51-102F2 outlines the matters to be addressed: 

· Description of business: products & services, special skill and knowledge, competitive conditions, new products, intangible properties, cycles, econ dependence on major contracts, patents, formulas, trade secrets, environmental protection, employees, foreign operations, inter-corporate relations

· 3 year history of business, significant acquisitions in the year, dividends, legal proceedings, info on D&O, conflicts of interest 

· Specific requirements for issuers mineral projects, oil&gas activities, outstanding asset backed securities 

(4) Certification Forms wrt the annual filings (financials, MD&A, AIF)
· CEO & CFO must file certifications that:

· (a) the annual filings don’t contain untrue material facts, and don’t omit material fact

· (b) the financials fairly present the financial conditions of the co (ie, not just that they comply w/ GAAP—that they aren’t misleading

· (c) management has put in an internal control system

(5) Proxy related materials

(1) management must send out a Notice of Annual General Meeting…
(2) …which is accompanied by a Form of Proxy – 
· Must disclose in bold: who is soliciting the vote; if its management, who management wants you to vote for (and you can only vote yes or no); state your right to have someone other than management attend and vote for you (you write that person’s name down)

(3) …and also accompanied by a management Proxy Information Circular*****
*****exempt from having to file Proxy Info Circular: Reporting issuer with fewer than 15 shareholders; and Dissident shareholder soliciting proxy
· Must disclose: salaries (incl bonuses) and interests of CEO, CFO and the 3 next highly paid management; info on director compensation; and

· Must include disclosure from NI 58-101 – governance practices – disclose if director’s are “independent” or not (as defined in NI 51-110, s.1.4)—
“independent” = no direct or indirect material relation to the issuer that could reasonably be expected to interfere with your independent judgment 

· The following are deemed to have a material relation with issuer (and subsid & parent are included under “issuer” for this def’n): 
· Executive officers & employees, and their immediate family members (spouse, kids);

· person receiving $75,000 in direct compensation over a 12 mo. period in past 3 years;

· auditor
· despite these deeming provisions, if the material relation ended before March 30, 2004 (or in the case of material relation with subsid or parent, before June 30, 2005) then its not a material relation
NP 58-201 – corp gov guidelines – eg, BOD should have majority of indep directors; chair should be indep; should have a code of biz conduct & ethics

Pacifica Papers

Facts: Norske locked-up 60% of shdr of Pacifica before the shareholder vote; other shdr (Cerebrus) said this means the outcome is already pre-determined and it should be illegal bc they have no meaningful vote
Court: no, vote is still meaningful, bc nothing is guaranteed until vote happens

Rule: lock-up agreements do not force you to then vote in favor of the TX (though you may get sued for breach of the lock-up K if you vote against)
· Proxies are revocable until the actual vote
(6) Business acquisition report 

· NI 51-102 requires issuer to file BAR w/in 75 days of completing significant acquisition

· describes: business acquired, effect on issuer, consideration paid, source of funds, plans for material changes in issuer, or acquired, prior valuations of acquired business,

· included fin stmts, interim stmts of acquired business 

· pro forma fin stmt showing the effect of acquisition 

(7) Insider report – more on this below
· serve as a deterrent to insider trading ( increases investor confidence in sec mkt 

· insiders have to file reports of ownership and trading in securities 

· w/in 10 days of becoming an insider, disclosing any direct or indirect beneficial ownership 

· when insider’s beneficial ownership changes (ie, any trades) ( required to file report w/in 10 days of the end of the month in which the change occurred 

· insiders include D&O, subsidiaries, persons having >10% of voting rights 

· issuer is also an insider when holds own shares 
Timely Disclosure – s.85(b) 
Disclosure of material changes. Intended to provide investors w/ access to up-to-date info (which is equal to the access enjoyed by insiders), to improve the valuation of securities 

Material Change – “market impact test” – (see Pezim)
(a) change in the business, operations or capital of the issuer that would reasonably be expected to have a significant effect on the mkt price or value of any of the securities of the reporting issuer; or 
(b) a decision by BOD (or officers, when they believe probable BOD will go along) to implement a change like this 

Eg: acquiring another biz = material change

· say its scheduled to happen Jan 1, 09 but BOD decides to do it on June 30, 08—

· disclosure obligation arises June 30, 08

NI 51-201 – Timely Disclosure
Reporting issuer must disclose material change by:

(i) filing a press release “as soon as practicable” (Pezim- means diff things in diff contexts); and 

(ii) filing a report of the material change within 10 days (maybe sooner if context requires, Pezim) 
File on SEDAR (System for Electronic Document Analysis and Retrieval) 
May be able to delay - if immediate release of info would be unduly detrimental to the company’s interest, the company can be permitted to delay disclosure, but it must make a confidential filing with the sec. commission (after 10 day period should advise the commission if the info is still confidential) 
Pezim (SCC)
Facts: mining company went public, lots of gold anticipated on 1st test; on 2nd test less gold; Pezim (insider) sold his shares and then disclosed the results of the 2nd mining test

BCSC went after him under public interest powers for (a) insider trading; and (b) failure of timely disclosure of material change (i.e., the 2nd mining results—only (b) went to court (they settled on (a))
Court: found against Pezim—he had to stop trading for a year and pay small fine (note: these days he’d get millions in fines and prolly jail)
Ratio: no bright-line test for material change (used to be that if only under 10% impact, not material change)

· use market impact test: likely to significantly move your stock price

· material fact is broader than material change—the latter are facts internal to the functioning of your co that have changed
· “as soon as practicable” means different things in different contexts

	YBM Magnex International Inc. 

	F: Company formed a Special Committee to investigate money laundering, but didn’t disclose in docs like AIF its own particular risks of doing business in Eastern Europe (there was an FBI investigation linking their co to Russion mobster)—just said that every company there is subject to some risks. [Also had a prospectus in the works.] Action based on statutory civil liability was settled; OSC pursued breach of timely disclosure: 

	I: failure to update AIF with material change? 


	Ont Sec Com: found them liable bc material change not disclosed [they saw the material change as the investigation; should have updated AIF]

Court: also found liable for failure to disclose material change; refined test for when future event constitutes material change:
Materiality– anything that can reasonably be expected to have an effect on market price 
Test for determining the materiality of future events: 
Probability Magnitude Test : what is the probability that it is going to happen and what is the magnitude of that happening (balance it off) 
· in this case, materiality occurred at the point that the future risk crystallized: when the auditor temporarily withdrew her opinion waiting for a clean bill of health

· then, the probably that the auditor would not want to give an audit opinion was high, and the magnitude/seriousness of consequences was high (i.e., risk of not being able to file, get a CTO, and without prospectus no funds for acquisition)

	H: against the issuer


Exempt Market

Theory for having an exempt market:

· some TX don’t present the same risk to investors—should be able to do them quickly

· in BC, 80% of market activity happens in exempt market!

Note: Reporting issuers that have sold public issues under a prospectus can also do TX in the exempt market

· eg, bc their exempt issue is sold only to purchasers that don’t need the info in a prospectus [see below]

· then, all those exempt purchasers can re-sell to each other or anyone within the bubble—not regulated by securities law

· its only if these investors want to sell outside of the bubble that the sale is deemed a “distribution” and they will either have to get company to provide a prospectus, or can meet the Resale Rules [see below]

Ex: XYZ needs to raise $10 mil though sale of common shares. It can issue a prospectus or sell under exemption: 

· might sell the whole $10 mil to an insurance company – transaction is exempt because insurance company is sophisticated investor
· but if insurance company wants to sell, it is distribution ( need prospectus
· but if XYZ is a reporting issuer (and thus provides continuous disclosure (fin stmt, annual info forms, proxy circulars, material change reports)) ( insurance company could hold the securities for the time required by the Act, and then sell outside of the closed system, w/o prospectus or exemption 


Primary Market – Exemption for Issuer from Prospectus Requirement
A. POLICY
Rationale for Exemptions for Issuer’s Distribution – basic idea: cost of issuing prospectus would exceed the benefit
I. Purchasers are the sort of ppl who don’t need to know
· Sophisticated investors

· high degree of investment expertise ( can determine info they need, know where to find it and how to assess it. 

· practical experience and legal advice to safeguard 

· ( no need to protect them 

· Includes: banks, insurance companies, gov’t, pension funds, mutual funds, investment and securities companies 

· Large purchasers

· have more incentive & means to gather info and assess the value of securities 

· large investments ( can demand information

· required to have some evidence that the investor has obtained expert advice

· Wealthy investors 

· not necessarily sophisticated, but more likely to have investment portfolios and so investment knowledge 

· better position to bear a loss

· Common Bonds 

· promoter, insider (D & O), senior officer, controlling shareholder, close relative 

· close bond makes it more likely they know or can get the info 

· less likely to be taken advantage of 

II. No new info 

Rights offering – offer your shdrs the right to purchaser more shares
· shrdr was already provided info when bought the securities (if no prospectus, was a valid exemption) 

· there may be need to provide new info, re the use of proceeds from rights offering ( rights offering exemption may be qualified by the requirement to issue some info

Stock dividends – instead of giving your shdr a cash dividend, give them more shares
· if received the original shares under prospectus ( no need for new one

· no funds put in by investor ( no increase in risk of loss

Reinvestment plans – similar as above
· plans are offered to shareholders to allow them to direct cash dividends or interest to be reinvested in securities of the issuer 

Takeover bids and amalgamations 

· info on takeover bids would be provided in takeover bid circular (so don’t need to duplicate this disclosure in a prospectus) 

· amalgamation: corporate law requires shareholder approval based on disclosure in a proxy circular (similar info to that in prospectus) 

III. Safe investments 

· bonds of national, state or provincial governments—default risk is low because gov’t usually has a tax base on which it can raise revenue to meet the bond payment obligations

· RRSPs

IV. Small number of investors and small monetary value 

· one time trade to one or two investors 

· risk is small and group of investors identifiable?
V. Small business/ Venture Capital 

· bc regulatory cost of going to market is otherwise too big (economy of scale: costs more for smaller issuers)
VI. Regulated under another regulatory regime

· eg, banks, other financial institutions, insurance contracts w/ investment aspect 

VII. Well-seasoned issuers 

· have lots of info out there bc of continuous disclosure requirements

VIII. Charities, religious, educational groups 
· to promote specific investment or activities 
B. LAW
BCSA Part 10 (ss.73-77) Exemptions form Prospectus Requirements
· provides generic requirements, so instead look to NI 45-106 for the specific requirements
NI 45-106 
A. Capital raising exemptions – private placements
B. Transaction Exemptions

And others, see below

Part 2, Division1: Capital Raising Exemptions – issuer doesn’t need to file prospectus if distributing:
1. Rights Offering – issuer doesn’t need to file prospectus for distrib of rights to existing shdr, but:

· In case there is some info relevant to investor, requirement for written notice sent to a regulator (date, amount, nature, conditions of trade, net proceeds) who has 10 days to object 

2. Reinvestment Plans – issuer doesn’t need to file prospectus if distributes Reinv. Plan if:

· the plan is available to every security holder to whom the dividends are available (they are getting securities instead of money dividend)
· (small amounts, small risk; prearranged plan)

3. Accredited Investor – main exemption for private placements – issuer doesn’t need prospectus if sells to accredited investor (requires a degree of financial sophistication) 

· applies only if purchasing as principal (e.g., can sell to CIBC as exempt purchaser, but not if CIBC is just acting as agent for other non-accredited investors—no back-door underwriting) 

· purchasers subject to both seasoning and holding periods 

· Accredited investor includes: 
a. Exempt Institutions – banks, trust companies, insurance companies, Business Development Bank of Canada, fed or municipal corporations, public board or commission; foreign national, federal state, provincial, territorial or municipal gov’t, institutional investor, pension fund regulated by fed. 

b. Registered Dealers and Advisors – must have a designated partner, director or officer, who has passed certain courses dealing w/ securities and have specified amount of previous experience in the business. 

· holding period applies
c. Significant Income or Wealth – three categories: 

· You or spouse assets exceed $5 mil;

· You or spouse have liquid assets / cash exceed $1 mil;

· As individual, your annual income for two recent years exceed $200 K (or you & spouse together: $300K) 
d. Designated Accredited Investors (exempt purchasers) – sophisticated investors bc of investment expertise and quantity they want to purchase. They can apply to commission, factors: size of investment funds managed, expertise of the staff employed

· have to purchase as principal and hold periods apply

e. Investment Funds – eg, mutual funds 
f. Registered Charities – registered under Income Tax Act , as long as they receive investment advice form a registered advisor 
4. Private Issuers don’t need to file prospectus when:
· you are not a reporting issuer

· your securities are beneficially owned by no more than 50 persons [are closely held] 

· your securities will have a legend (they are subject to restrictions on transfer) 

· their securities will be distributed only to exempt purchasers who buy as principal 

· exempt purchasers: officers, employees, directors, founders, control persons, their relatives w/ 5 degrees of separation, close business associates, accredited investor, legal persons owned by them, their trusts or estate, person that is not the public [essentially, you can solicit from an individual person, but you can’t offer sale to general public]. 

5. Family, Friends and Business Associates – issuer doesn’t need prospectus if sells to these ppl, who purchaser for themselves as principal (basically a pal, someone you wouldn’t screw over):

· founders; control people; D & O of issuer; plus
· their family (spouse, parents, grdparents, kids), friends & close biz associates

· there is a cap (something like 200ppl per issue)

6. Affiliates – issuer doesn’t need prospectus if sell to parent or sister co. (controlled by the same person) 
· wouldn’t take advantage, or have a remedy under breach of fiduciary duty 

7. Offering Memorandum- issuer doesn’t need prospectus if uses an offering memo

· slim disclosure document, contains a disclaimer; not filed with or vetted by the regulator, send it to investors with a risk acknowledgment form. States that it doesn’t contain misrepresentations, and signed by 2 directors and promoter 

· useful for LOCAL BC highly risky / exploratory small cos 
· the purchaser must be either an ‘eligible investor’ [net assets alone or with a spouse exceed 400K…etc.]
· recall: civilly liable for misrep in this doc (s.132.1)

8. Minimum Amount Investment - issuer doesn’t need prospectus if sell to someone investing at least $150,000 cash
· can’t pool small investors together to meet this threshold
Part 2, Division 2: Transaction Exemptions [certain situations where you’ll be distributing securities via a TX but you don’t need to issue a prospectus]
· Business Combination or Reorganization – issuer doesn’t need prospectus if distribution happens pursuant to: amalgamation, merger, reorganization, arrangement

· info would come in an information circular or similar disclosure doc that is provided, and transaction is subject to shareholder approval 

· Asset Acquisition – where the transaction involved is a purchase of securities in exchange for assets of the investor, if fair mkt value of assets is not less than $150,000 (same as min amount exemption above) 

· Securities for Debt – securities are issued by a reporting issuer to a creditor to settle a debt of that reporting issuer. 

· Issuer Acquisition or Redemption – purchase by an issuer of its securities (if prospectus were to be required, it would be required by the vendor securityholder—absurd) 
· Takeover Bids and Issuer Bids  - where an offeror in a takeover bid offers securities of its own issue in exchange for the securities of another issuer. 

· requires production of a takeover bid circular (info about the nature of takeover bid) 
· Since the takeover bid circular has to include prospectus level disclosure, where securities are offered in a bid, it is treated as prospectus. 

C. Investment Fund Exemptions – eg, mutual fund buying a bunch of your stock
D. Employee, Executive Officer, Director and Consultant Exemptions – don’t need prospectus if issuer distributes shares to them as compensation; can’t be coercive
E. Control Block Exemptions – NI 45-102 s.2.8 - control person (20% beneficial ownership) who sells to another control person—exempt from prospectus requirement if meet these conditions:

· seasoning period: issuer has been a reporting issuer for at least 4 mo.; control person must have held for at least 4 mo., no extraordinary efforts to sell or commission or consideration; must have no reasonable grounds for thinking issuer in default; and must give 7 days advance notice of intention to sell, via insider report on SEDI) 
· if control person sells to anyone other than another control person, must issue a prospectus—

· unless meet the exemption in NI 45-106 Part IV Control Block Distribution—control person has to be an Eligible Institutional Investor and file reports under the Early Warning Systyem (NI 62-103); not be trading on inside info; don’t possess effective control of issuer (either alone or joint & in concert; no D & O have been selected by the control person; a hold period wouldn’t be required if it were not a control distribution; no unusual efforts, or commission, or consideration; file a letter 10 days after the distribution.
F. Exemption Order from Commission – BCSA s.76 – if commission or executive director decides it would not be contrary to public interest; not used often
G. TSX-V – if the distributed shares are to be listed on TSX-V: 

· exempt from prospectus (if they are up to date w/ their filings), bc TSX-V has its own listing requirements / its own short-form prospectus requirement 
H. Other – issuer doesn’t need prospectus if issuing:
· a security as a collateral for debt – because there is no actual distribution (creditor doesn’t take ownership of shares)

· negotiable promissory notes 

· supposedly safe securities like: short term convertible bonds – guaranteed by banks; mortgages; life insurance; RRSP’s, RRIF
Secondary Market – Exemption from Prospectus for Re-sale outside of Exempt Market

Securities that are purchased under issuer’s exemption:

· the purchaser can re-sell those exempt securities to anyone who is within the exempt market bubble

· eg. Issuer sold to director’s mom (#5, Family) and rich ppl (#3, Accred. Invest)—mom & rich ppl can sell to each other and to other Accred Investors & Family/Friends of the issuer… no problem, securities law is not triggered

· but when mom & rich ppl want to re-sell their exempt securities outside of the exempt market bubble to the public, the re-sale is deemed “distribution” and so subject to prospectus requirement
· avoid this by either: (a) getting the issuer to file a prospectus; or (b) meeting the re-sale rules—can only do this if it is securities of a reporting issuer
NI-45-102 s.2.5 Resale Rules (to be exempt from prospectus when sell outside of bubble)
s.2.5 - not to be deemed a “distribution”, the resale has to be w/in the following conditions: 
i. Seasoning Period - The issuer is a reporting issuer and has been for 4 months before the trade
· bc then all sorts of info will be available to the public:

· reporting issuers are required to provide continuous disclosure in form of financial stmt, annual info forms, mngt discussion and analysis, proxy circulars, business acquisition reports, material change and insider trading reports 
ii. Hold Period - A period of 4 months has elapsed since the date of issuer’s exempt distribution o 

· this is to avoid “backdoor underwriting” (can’t buy under exemption and shortly after sell to non-exempt as a way of by-passing prospectus process) 

iii. Legend - The security certificate of ownership stmt must bear a legend setting out the hold period

· assures that hold period is satisfied 
iv. Not a re-sale to public by a control person
· separate rules apply—see above “Control Block Exemption” 

v. No extraordinary or unusual effort to sell; no extraordinary commission or consideration
· Trade should be on the basis on info already out there (and filed & reviewed by Sec Comm), not on basis of private individual’s biased representations 
· Discourages promotional campaigns that pressure investors and make representations other than in statutorily required docs
vi. If the selling security holder is an insider or officer of the issuer:

· They must have no reasonable grounds to think the issuer is in default of sec legislation
s.2.6 -  same requirements for TX like biz combo or reorg, but no hold period / legend: if a company converted its exempt class of shares into another class it is still exempt (if meet the req. in 2.5 but for hold period); and if 2 cos merge and both had exempt shares then the new amalco shares are still exempt
· If the shdr then wants to sell these “new” exempt shares outside of the bubble w/out prospectus, have to meet same requirements as listed above in s.2.5?
Note: exemptions from s.2.6 for certain TX: e.g. exemption for shares acquired in TOB or issuer bid (bc have a circular); exemption for acquiring underlying security via a convertible debt that has already been qualified by a prospectus. 

	INSIDER TRADING 


The idea is that no trader should have an advantage by virtue of his inside position. Continuous disclosure intended to provide info in support of secondary mkt trading, such that every trader ideally should have the same info (efficient market). 

· But some issuer info may not be disclosed bc confidential (recall this is an exception in provisions on material change) 

· And even when info is disclosed, it takes time for it to disseminate to the mkt 

( Access to issuer info may not be equal ( insiders have access to undisclosed info 

Canadian legislation reflects the view that it is improper to make trading profits based on the superior access to info. 

· Kimber Commission: insider trading tends to—destroy efficient, free and open mkt, exposing investor to risk of , eg, selling too low when there is favorable material info undisclosed, or vice versa; reduce investor confidence in mkt place, and so investor discounts the prices that are willing to pay for securities (disruption of market efficiency) 

· Note that only “insiders” can trade legally; whereas much broader “special relationship” are prohibited from illegal trading & tipping

Consider the Policy Debates:

· Policy rationale for entirely banning

· fairness to all investors, 

· market efficiency of all info available, 

· public confidence in market, 

· fiduciary duty to shareholders (corporate side)

· Policy rationale for allowing sometimes – directors & officers who have direct stake/interest in company are good for the company so want to encourage them to be involved

· Policy rationale for always legal – 

· Info disseminates faster where insider actually trades, not announce 1st 

· Insider trading in real estate is legal so should also be legal in securities

· Corporate law does good enough job of protecting shareholders

· Insiders have perks and one of them should be insider trading

[Gillen finds legalizing insider trading impt, but bulk of sec reg thinks it’s wrong]

A. Insiders Can Trade Legally
· If trade is not the result of material undisclosed information; and

· file the requisite disclosure

s.1 – “insider” means -
· a D or O of issuer

· a D or O of a subsidiary of an issuer

· a D or O of a corp that is an insider of an issuer

· a person who has beneficial ownership of, or (direct or indirect) control over, more than 10% of the voting rights attached to issuer’s outstanding stock

· a person in a prescribed class – includes lawyers, underwriters in a deal, brokers

s.87 Insider reports 

(2) Insider of issuer must w/in prescribed time after becoming an insider (i.e., 10 days), file an insider report in required form (on SEDI), disclosing: 

a. direct/indirect beneficial ownership or control over securities of issuer 

b. any interest in transaction related to financial instrument (rights/obligations)

(3) insider is not required to file under (2) if, when becoming insider, he didn’t have such direct/indirect beneficial ownership or control, or any rights or obligations w/ related financial instrument. 

(5) if insider then changes their beneficial ownership / trades in any of the issuer’s shares, he must file (another) insider report w/in prescribed time (10 days). 

(6) if issuer X is an insider of Y, then X’s D&O are deemed insider of Y (and deemed to have been for the prev 6 months, or less if not a D/O for that long), and must follow (2) and (5) 
s.87.1 - Even a temporary insider must file discloser of any TX while they are insider

s.91 – Commission or exec director has discretion to order a person exempt from requirements of the Act
B. Illegal Insider Trading & Tipping
s.3 – “special relationship” means: 

(a) ‘insiders’, ‘affiliates, and ‘associates’ of: (i) reporting issuer; (ii) a persons proposing to make a TOB; or (iii) a person proposing to become a party to amalg, arrangement, etc. or to acquire subst portion of the reporting issuer

· Insider – (see above) a D or O of issuer; a D or O of subsidiary; a person who has control or direction over securities carrying more than 10% of the voting rights of the issuer’s outstanding voting securities; a director or senior officer of a company that is an insider; prescribed ppl like lawyer, underwriter, broker 

· Affiliate – s.1(2) - a subsidiary of the issuer; or any other issuer that is subject to common control 

· Associate- s.1 - partner of reporting issuer; a trust or estate in which reporting issuer has substantial beneficial interest; an issuer in which the reporting issuer has beneficial ownership of more than 10%; a relative of one of these ppl 

(b) a person engaging or proposing to engage in any biz or prof activity with or on behalf of the reporting issuer (or with a person described in (a)(ii) or (iii);
(c) directors, officers and employees of the reporting issuer (or of the persons in (a)(ii) or (iii) or (b));

(d) person who knows of material fact/change acquired while in special relationship, even if no longer in special relationship 
(f) tipee who knows of material fact/change acquired from person at the time the person was in relationship above, and when tippee knew or reasonably ought to have known of special relationship.
s.57.2(2) – no trading on material undisclosed info – a person in a “special relationship” with an issuer must not trade any securities of the issuer, if they know of a material fact or change that has not been generally disclosed 
· So the elements: (a) a TX; (b) a special relation; (c) know of material fact or change; (d) that has not been generally disclosed
s.57.2(3) – no tipping of material undisclosed info – a person in a “special relationship” with an issuer must not inform another person of any material fact or change that has not been generally disclosed, unless doing so is necessary in the course of biz of the issuer or that person in special relation

· So the elements: (a) a special relation; (b) know of material fact or change; (c) that has not been generally disclosed; and (d) inform another person of that info 
s.57.2(4) - a person proposing a take-over or amalg, etc. with an issuer who is aware of any material fact or change that has not been generally disclosed, must not inform another person of that material info, unless doing so is necessary to effect the acquisition / combo
s.57.2(5) – no recommending - a person in a “special relationship” with an issuer who is aware of any material fact or change that has not been generally disclosed, must not encourage another person to enter into a TX with securities of the issuer (applies to brokers)
s.57.3 – no “front-running” – if you are connected to an investor (defined as someone intending to do a trade) and you know that their trade can be reasonably expected to affect the market price of the securities, then you can’t: 
· (3) trade in those securities; 
· (4) tip others about this (unless in the necessary course of biz); 
· (5) or recommend to others that they purchase / sell in those securities 
Royal Trustco
Facts: faced with a TOB, CEO & CFO wanted to defend; so they met with a large shdr and got them on-side by disclosing non-public info.; they argue its not tipping bc in the necessary course of biz

Issue: is this tipping under s.57.2(3)
Held: yes, its tipping; not in the necessary course of biz
C. Enforcement of the Prohibition:

Criminal Code – s.382.1 – prohibits trading on & informing of insider info: see below
Quasi-Criminal (penal) Sanction – Crown must prove breach BARD
s.155(1) – breach of 57.2 or 57.3 is included in list of offenses [recall: Crown has to prove elements BARD]
s.155(5) – may still get imprisonment (for not more than 3 years) under s.155(2), but the fine is calculated differently: 

· it is not less than the profits made by all persons bc of the contravention; and

· not more than (i) $3 mill; or (ii) triple the profits made by all persons bc of the contravention

s.155.1 – court can make an order for these monies to go towards compensation of the injured person, or to the Commission
Possible Administrative Sanction? [not supposed to if listed under s.155(1), but may…]
s.161 – public interest

s.162 – admin penalty for breach
s.155.2 – 157 – Commission, if it believes its in the public interest, can apply to the Supreme Court for an order to, eg, CTO, prohibit from being D/O, de-license, remove any exemptions enjoyed, etc… even if a quasi-crim penalty has already been imposed

s.137 – action by Commission on behalf of issuer –
· if applicant (Commission or security holder) has reasonable grounds to think issuer has cause of action under s.136.1(1) but issuer has refused to pursue within 60 days written request by applicant, the Supreme Court can make an order authorizing the applicant to commence or continue an action under s.136.1(1)
Civil Liability

s.136 – liability for insider trading, tipping & recommending – 

· if issuer or person in special relation with issuer contravenes s.57.2

· and you lose money on a trade that happened: between the time of the insider trade/tip and the time that the undisclosed material info gets disclosed

· you have a right of action for damages against issuer or person in special relation with issuer

· amount payable to you is the lesser of: the losses you incurred; and an amount determined by the regulations

Eg, you buy shares from the insider for $100, insider is selling off now bc knows some info about how the share price will drop in the next few days; so you bought your shares at an inflated price and want insider to disgorge their profits [think about how hard damages would be to show if you are a few ppl removed from this insider out there in the secondary market]
s.136.1 – accounting for benefits – 

· (1) if you are insider, affiliate or associate of issuer and you breach 57.2, then you must pay issuer: the amount of benefit that you (and all persons) received as result of the contravention

· (2) if you breach 57.3, you must pay to the investor: the amount of benefit that you (and all persons) received as result of the contravention

Due Diligence defense for liability under s.136 or 136.1

136.2 – not liable if before doing the trade / tip / recommendation, you concluded, after reasonable investigation, that there were no reasonable grounds to believe that the material fact / change had not been generally disclosed
General Defenses for liability under s.57.2 or 57.3

s.57.4(1) – at the time of the trade, you reasonably believed that “the other party” [if in secondary market, have to reasonably believe “the market”] knew of the material info
s.57.4(2) – same as above, but wrt tipping & recommending (whether under s.57.2 or 57.3)
s.57.4(3) – the TX is pursuant to an automatic reinvestment plan, etc, that you agreed to participate in before obtaining knowledge of the material info
s.57.4(4) – you are just an agent working under specific, unsolicited instructions of a principal [agent may know the info, but its ok if they don’t tip or solicity]
s.57.4(5) – no issuer liability if none of the directing minds of the corp had knowledge (or is acting on recommendation from someone who does have the inside material knowledge) [this is weird bc insider trading is all about individual profit]
	Re Donnini (2005 Ont.CA)  - try to defense: that the fact/change was objectively not material

	F: D was head institutional trader and part-owner of Yorkton, which arranged financing for tech company KCA. But still needed more money, so CEO of Yorkton suggested 2nd financing to KCA’s CFO and D. D traded on same day 1mil shares, through “jitneyed” process (concealed). SEC charged D w/ insider trading.  SEC imposed severe penalties of 15 yrs suspension and $186 thou investigation and hearing costs. D. argued the 2nd financing wasn’t material fact bc so speculative, not certain it would happen

	I: Whether D was guilty of insider trading, were the sanctions appropriate? 
	"Material fact" is defined in s. 1 of the Act: a fact that would reasonably be expected to have a significant effect on the market price or value of the securities

- court used the “probability & magnitude” test:

- magnitude: 2nd financing would have affected share price big time

- probability: key was that D was a senior trader and in a good position to assess the probability

R: so, even a contingent event can be material fact that, if undisclosed and traded on, will make you guilty of insider trading
Note: if Donnini had a good case for honest mistake about materiality, he might get off [but on these facts, eg subsequent trading behaviour on the sly] prolly not gonna fly

 

	H: for SEC in part (15 yr suspension, but lower costs—found the SEC fine excessive)


Lewis v Fingold – try to defend by arguing that you had an honest belief the info was not material
Facts: Lewis was insider who knew that stock prices were going down; he sold his shares. But he argues that he had faith the co would pull through so info was not material; he was just selling his shares bc in a pinch for money

Issue: can you have reasonable mistaken belief about materiality?
Court: yes

· objectively it was material fact

· but Lewis had genuine, reasonable belief that the info not material

· credibility is relevant

Harper – again: attempt to defend by arguing that you had an honest belief the info was not material
Facts: insider of mining co, saw negative results and sold his shares; used same arg as Fingold… genuine, reasonable belief that info not material [to evidence reasonableness, he said he relied on one optimistic expert (but other 6 experts were not optimistic, and meanwhile Harper was pumping up his stock and selling)]
Court: not buying his story

· and even if genuine, not reasonable belief: can’t cherry pick your experts

Conner – attempt to defend by arguing you assumed the info was generally disclosed – 57.4(1) defense
Facts: insider issued a press release at 4:30pm and then traded the first thing next morning

Court: can’t assume market had time to absorb the info that quickly
Rule: must wait a day before assuming info is generally disclosed
The CRIMINAL CODE Insider Trading Prohibition [added in 2004] 
· ups the jail time
· in some ways, catches more than the Sec Act, because: applies to any issuer (not just reporting issuer); catches persons that have “a connection” with an issuer (not just persons in special relationship)

· but in some ways is a higher standard than Sec Act (catches less), because: mens rea requirement—intentional use of the material info

· so, can be liable under CC and not BCSA or vice versa (eg, Code might catch shdr with less than 10% shareholdings (and who doesn’t otherwise fit in def’n of special relationship)… so where minority shareholder may not have a remedy under CL or BCSA, it may be possible to bring an action under the CC
· CC provision may not be easy to enforce and not really effective but it serves following objective: 

· sending signal that insider trading is unacceptable 

· stigma attached and severe sentencing may lead to consents by offenders to imposition of regulatory sanctions under the provincial acts

· organizations would have incentive to implement compliance programs 

s.382.1 prohibits trading on and informing of insider info 

s.382.1(1) trading Elements of the offence: 

1) a person has insider info because of a connection 

2) and they buy/sell directly/indirectly, 
3) knowingly using inside info 

1. Connection Test: 

a. possess info as a shareholder; or 

b. in course of their business; or
c. course of proposed transaction; or 

d. employment, office, duties, occupation; or 

e. from a person who possesses info in a manner referred to in a-d. 
Penal Sanctions: 

· for s.382.1(1) trading  - indictable offence w/ up to 10 yrs imprisonment (2-5 in provincial) 

· for s.382.1(2) informing – either indictable w/ up to 5 yrs or summary conviction. 

Potential Liability for an Organization: 

Organizations (incl. issuer itself; law firm; accounting firm) is party to the offence if:

- one of its senior officers (incl low levels of managmt in the org): 

- acting w/in the authority
- and with intent to benefit the organization: 

· is a party to the offence; 

· or, directs the work of others to commit an offence; 

· or, knows of the offence and fails to take all reasonable measures to the offense 

Sentencing: Fine or probation order 

· considers advantages realized by organization in result of the offence 
· degree of planning involved 

· whether organization attempted to conceal its assets to show it is not able to pay a fine 

· the impact the sentence would have on economic viability of the organization and continued employment of its employees 

· regulatory penalties imposed on organization 

also look at: 

· steps taken to reduce the likelihood of it committing an offence (get credit if have good compliance structure in the organization)  

	TAKEOVER BIDS


BCSA Part 13 – all that is left: ss.92, 98, 99, 114, 115
MI 62-104 Take-over bids & Issuer bids – harmonizes all TOB regulations but for Ontario
What is a takeover bid? Change in control of the business by 3rd party share purchase
s.92 – “take over bid” means any direct or indirect offer (to acquire a security) (a) made by person other than the issuer of the security; and (b) within a prescribed class of offers to acquire

MI 62-104 - s.1.1 – “take over bid” means an offer to acquire outstanding voting or equity securities of a class, made to any person who is in the local jurisdiction, where the securities subject to the offer, together with the offeror's securities, constitute in aggregate 20% or more of the outstanding securities of that class of securities at the date of the offer to acquire… but does not include an offer to acquire made pursuant to a step in an amalgamation, merger or reorganization that requires shareholder vote
Note: change in control can happen in ways other than TOB—e.g., amalgamation; 3rd party asset purchase; proxy context launched by dissident shareholders to change BOD

What is a Takeover?  Change in control via:

1. Proxy contest - dissident shareholders get proxy votes together ( change BoD

2. Amalgamation- two companies are combined to form new corporation 

3. Asset purchase by 3P – usu friendly – how could it be hostile?
4. Share purchase by 3P (purchase control block or extend general tender offer) – friendly(when there are benefits from combining two companies) or hostile (BoD doesn’t support takeover, bidder makes a takeover bid)

Terminology:  BIDDER (or OFFEROR) and TARGET companies

Takeover bid – is a general offer to shareholders to purchase shares of a particular issuer (can be cash offer, shares of the bidder, shares/cash) 

Motivations for takeovers: highlighting a few of Gillen’s points

1. Inefficient management – most often cited in favor of takeovers: the “market for corporate control”  

· If inefficient management may cause low stock price, which makes the co attractive for takeovers—change management and increase value of co (hubris – you think you can do better)
· Note: on this rationale, a context that encourages TOBs itself helps to keep managers in line
2. Market power – you want to take over your competitor, build an empire – may raise competition/antitrust worries

3. Synergy of businesses – you think combined assets are worth more than the assets separated  

4. Tax considerations (short term – e.g., apply loss to profits) – may raise alarm bells about accounting gamesmanship without reference to underlying wisdom of transaction  

5. Others include Undervaluation; Looting 
Reasons for Takeover Bid Regulation: highlight a few of Gillen’s points

Why regulate, if TOBs are a good thing?

1. key worry: takeovers are about power; don’t want powerful cos always raiding small, vulnerable cos; don’t want control shareholders gaining at expense of dispersed minority shdrs

2. if didn’t mandate disclosure, it may not happen (then, insufficient information, esp. re unknown bidders) 
3.  
make sure shdrs treated equally—particularly because bidder is trying to communicate directly with shareholders, esp. in hostile takeover situation; and they are often dispersed 
· eg, prevent: first come first served offers = undue pressure on shareholders to tender early – when making offer for less than all shares; tender offer often @ better than fair market value so pressure to tender quickly, even w/o full info 
· eg, prevent: higher consideration for control block shares

· eg, time limits: bid open for 35 days; time to withdraw securities deposited under a bid
3. encourage competing offers, so that shareholders will get the best price the market will bear

· eg, prevent: Lock-up of tendered shares = can’t “break the engagement”, so competing offers discouraged.
4. make sure D & O of target are doing their job & acting in best interests of corp—they are in a conflict of interest (want to keep job; don’t want dilution bc of their stock interests in the co)

· eg, require disclosure; require appointment of special committees with indep. directors

NP 62-202 – primary objectives of TOB regulation: (1) protect target co shareholders; (2) provide even-handed context; allow target shareholders to make free & fully informed decisions; fair & efficient capital markets
The Rules
(1) when fall within def’n of TOB, must follow the rules in MI 62-104

· basic rules: 

· offeror & target directors’ disclosure circulars; 

· preclusion of “1st come, 1st served” acquisitions’ 

· right to withdraw at anytime within the 35 days and until paid

· payment of equal consideration for shares tendered

· specific exemptions are available

(2) might fall within def’n of TOB because caught by the anit-avoidance provisions:

· when looking at whether threshold is met, include: 

· shares held by those with whom you are acting jointly or in concert; 

· rights to acquire future securities included 

· indirect acquisitions

· side-deals to sweeten the offer

(3) anyone caught by the early warning provision, must follow reporting rules

· “eligible institutional investor” has simpler, more streamlined monthly report
Note: the rules in MI62-104 for “offerors” apply to persons making a TOB, an issuer bid or an offer to acquire

Prevent Creeping Take-over: keep tabs on 10% holders:
MI 62-104 – RULES FOR EARLY WARNING REPORTING 
s.5.2 – if your acquisition of securities of a class takes you to 10% beneficial ownership of outstanding sec of that class, you must promptly file a news release and, within 2 days of the acquisition, file a report (containing info as required by NI 62-103)

· And each time you (or anyone acting jointly & in concert) acquire an additional 2% you have to file another news release & report

· And if there is any change in material facts contained in the report, you have to file another news release & report

NP 62-103 – “eligible institutional investors” don’t have to file the above early warning reports

· “eligible institutional investors” = (i) financial institutions, pension funds, big institutional investors; (ii) passive shareholders: shareholders who might meet the threshold of 10% but whose acquisitions are made with no intention of taking over or getting involved in management (acting passively)
· Still have to file a monthly report, but its much simpler & more streamlined (keep them abrest of your holdings)
· If you default on the monthly report, you have to go back to the early warning report system
MI 62-104 – RULES FOR TOB & ISSUER BID
s.2.8 - offeror must make the bid to all holders (of the class that is subject to the bid) by sending the bid to each holder in the local jurisdiction

s.2.9 – TOB offeror must commence the bid [35 day clock starts ticking] by: 
· (a) publication in major daily newspaper [enables hostile, surprise bids—but then still have to send to shareholders w/in 2 days after receiving shareholder list]; or 
· (b) sending the bid to securityholders as per s.2.8 

· [issuer bid offeror has to commence bid by (b) sending bid to securityholders]
s.2.10 – Offeror’s Circular - offeror must prepare and send their bid in form specified in 62-104F1

· Must be certified by CEO & CFO

· Include info useful to shareholders in deciding whether to tender (bidder’s name, their ownership of target shares, method & time of pmt, source of funds, arrangements with BOD of target, intentions to buy in the mkt, material changes & facts re target)

· File on SEDAR

· If terms of offer are varied, have to amend the circular and have to ensure bid remains open for 10 days thereafter (so may have to extend bid)
BCSA s.132 - civil liability for misrep in TOB or issuer bid circular

s.2.23 – offeror must offer identical consideration to all securityholders (of the class of shares sought)
· If offeror “ups” the price before expiration of bid, everyone gets the higher price (irrespective of when tender)

s.2.24 – offeror can’t make collateral agreements that have the effect of offering greater consideration to some shareholders

s.2.2 & 2.3 – restrictions on offeror’s acquisitions in open market while TOB/issuer bid is open
s.2.28 – offeror must allow the securities to be deposited under the TOB/issuer bid for at least 35 days from date bid commenced
s.2.29 – offeror can’t take up the securities deposited until 35 days expires

s.2.30 – securityholder can withdraw their securities deposited under the TOB/issuer bid at any time before the 35 days (or before shares are taken up/paid for by offeror—must be taken up within 10 days of expiration of bid)

s.2.26 – proportionate take up & payment – if more shares are deposited than the offeror said they planned to purchase, then offeror must take up the shares pro rate (even if this means fractional shares)
· Have to take equal amount from all who tender—no 1st come, 1st served
s.2.27- if it’s a (whole or part) cash offer, offeror must make adequate financing arrangements before commence bid

s.2.17 – Directors’ Circular – If a TOB has been made, BOD of target must prepare & send Directors’ Circular, not later than 15 days after the date of the bid commenced, to each shareholder being offered the bid (in form specified in 62-104F3)

· Must recommend that securityholders accept or reject the bid; or can abstain from any recommendation—but in any case, must provide reasons for the BOD position

· Must be certified by CEO & CFO

· Must include disclosure about any target D & O interests in the deal; what they plan to do with their own shares in the target

· Must disclose any planned defenses—eg, SRP, looking for white knight
· If any changes to info in the circular that reasonably expected to affect the decision of securityholders, must file a news release and send notice of the change to every securityholder
· If an expert report is incl in Directors’ Circular, the expert’s written consent must be filed with the Circular

In practice: common to appoint a Special Committee comprised of independent directors [see defn above] to evaluate the merits of the bid; they hire their own lawyers & financial advisors so they get independent advice
Anti-Avoidance: include certain shares in calculation of your beneficial ownership [for TOB & Early Warning thresholds]
MI 62-104 
s.1.8 – in determining offeror’s beneficial ownership of securities, include:

· The shares beneficially owned by anyone acting jointly or in concert with the offeror (the securities are deemed to be owned by each offeror)
· Securities or rights convertible (within 60 days of the time the convertible security purchased) into securities of the class at issue (include them as though they were converted)
· Indirect ownership is included (basket/catch-all clause) [so, eg, can’t transfer your shares to a holding company to get out of the threshold; or, you and your subsid each hold 10%]

· No “linked bids” (to discourage side-deals; want equal consideration): if you had any side-deal with certain securityholders (within 90 days of what is identified as commencement of your TOB), have to consider these shares as beneficially owned by you as well

[Note: s.1.8 says you are NOT beneficial owner solely bc there is an agreement to tender]

s.1.9 – “acting jointly or in concert” = it’s a question of fact; but also deeming & presuming provisions:

Deemed to be acting jointly
· (a) anyone who, as result of a K or understanding with the offeror, acquires or offers to acquire securities of the same class subject to the bid

· (b) an affiliate of offeror [sister co, parent co]—(eg. Policy: because corp entities in same group can be expected to have similar goals)
Presumed to be acting jointly – can rebut with evidence
· (a) anyone who, as result of a K or understanding with the offeror, intends to exercise voting rights (attaching to the securities of class subject to offer) in concert with the offeror

· (b) an associate of offeror [partner of reporting issuer; a trust or estate in which reporting issuer has substantial beneficial interest; an issuer in which the reporting issuer has beneficial ownership of more than 10%; a relative of one of these ppl]—(eg. Policy: because individual spouses have mionds of their own)
Exemptions to TOB Rules—don’t need to send out a TOB circular if:
Normal course purchases – bid for less than 5% of outstanding shares of an issuer (not within 12 mo period of already having done so); you are buying on a published market (an exchange); and you are paying market price

Private K exemption– purchasing from less than 5 people through a private agreement; no general bid made to all the ppl in the class; offering at no more than 15% premium; published market
Target is a non-reporting issuer – no more than 50 shareholders in the class of shares sought; no published market (target isn’t public)
Foreign – if less than 10% of holders of the class (of target shares) are resident in Can; and published market is outside Can; and the holders who are in Can are able to participate in the bid on equal terms [idea is that the main foreign jurisdiction will regulate this]

De minimus / limited relevance to jurisdiction – if buying the target’s shares from less than 50 people in BC (and those ppl comprise les than 2% of owners of class); and they can participate in the bid on equal terms [same idea as above]

General – apply for discretionary exemption from Exec Director of Commission
Exemptions to Issuer Bid Rules 
Some are same as above:

Normal course purchase

Private K

De minimus

Foreign 

General – apply for exemption from Exec Director of Commission
Specific to Issuer Bid:
Stock exchange bids – if you are a listed co on TSX you are exempt from issuer bid circular

Prearrangement acquisitions - There were rights attached to the shares from the start, either for issuer to redeem, or for shareholder to redeem [these redemptions could trigger the 20%]
Employee exemption - Issuer bid is exempt if, under stock option plan, buy-back from current or former employee

Liabilities for Failure to Follow the TOB and Issuer Bid Rules 

Regulatory Action by Commission

-s.162 – for any breach of provision of Act

-s.161 – public interest
Civil Liability
-s.114 – investor can make application to the Commission



-can direct compliance; can restrain the bid;


-can require to amend or vary bid circular

-s.115 – investor can make application to Court 



-can compensate people who suffered damages



-can rescind transaction (so it’s like you never gave your shares to the offeror)



-can require a trial of the issue



-can issue injunctions 

If you sell directly to the bidder under at TOB (“primary market liability”)
-s.132 – liability for misrepresentation in TOB circular or issuer bid circular
-investors can sue you directly and get: recission against offeror; or damages against: the offeror; every D & O at the time; every person who signed a certificate; and every person who consented to the filing. 
-s.135 – right of action for failure to deliver TOB circular or issuer bid circular: investor can sue for damages or recission against the offeror who failed to comply
If you bought shares from other investors (in secondary market), but on the basis of info in the TOB or issuer circular:
-s140.3 – can sue for misrep in TOB or issuer circular (these are core docs) 

Note-if target shareholder wants to challenge against defensive maneuvers then you’re under corporate law

-bit for a poison pill you do have other options: 


-161 – public interest (prof: like a bucket provision) 

Defence Tactics to TOB

White Knight – get someone else to make a better / competing bid 
· Strike a special committee, set up data room; sweeten deal with break fee

· [note: management wants to find someone that will be on their side, keep them on]

Break Fee – if deal with White Knight doesn’t go through
Sale of Crown Jewel – sell off or transfer valuable assets to make it a less attractive target
Issuer Bid – issuer makes bid for its shares; essentially is competing bid with offeror’s
Show Stopper – delay via court (seek an injunction, everything is delayed for a few weeks, dick move) (may be in form of alleged competition law violation, or takeover bid regulation)
Poison Pill
· Have in place a “shareholder rights plan”, already approved by shareholders. If the bidder gets % (20%) it triggers shareholders’ right to buy shares at a low price. ( dilutes holdings (bidder’s 20% turns into a measly 4%)—[used to encourage bidder to enter negotiations, to stall, since the plan can’t last forever or invalid]

· Or, sometimes the additional perk given to existing shareholders is a debt instrument / bond—offeror won’t be pleased with the additional liabilities

Validity of TOB Defences
Interpret defenses with goal of TOB regulation in mind:
NP 62-202: (1) Protect target shareholders; (2) be neutral & fair; provide even-handed context
· Best Interest test: Look at whether the defensive tactic protect & benefit target shareholders, or is it just to entrench management (Teck Corp v Millar)
· if it’s a reasonable offer, probably the only good defense is creating competition / auction

· Proportionality test: is the defense tactic reasonable in relation to the threat posed; entitled to use business judgment (Producers Pipeline)

· Ideally: get shareholder approval

· use combo of best interest & proportionality

	Producers Pipeline Inc. – use reasonable biz judgment when use defense

	F: Saskoil made a bid for PP, which put a tactical shareholder rights plan as defence: every shareholder could buy 10 additional shares for ½ price in occurrence of triggering event. Was extended from 4 months to a year and never approved by shareholders. PP made an issuer bid and Saskoil said it was oppressive 

	I: whether the tactics used were oppressive? 
	R: it was not reasonable to put tactical SRP to SHs, not giving them a chance to choose and accept the takeover bid ( amounts to SH coercion 
Used business judgment rule – means adopted must be reasonable in relation to threat posed 

· defensive tactics should be put to shareholder approval if possible 

· can’t use defensive tactic that results in SH being deprived of ability to respond to takeover bid 

· 

	H: for Saskoil 


	C.W. Shareholdings v. WIC Communications (1998) Ontario

	F: CW made a bid for WIC , who used break up fee and asset purchase plan. Found a white knight Shaw and made a break up fee offer and right to buy crown jewel radio feed, which didn’t  have SH approval. 

	I: whether BoD of target made oppressive tactics ? 
	R: used NP 62-202 and found it was in interest of SH of target as it was max SH wealth, as Shaw bid was higher 

· a higher break fee could be permissible if that is what is necessary to get a competing bid. They are ok if not killing competing bid

· same as to Crown Jewel – necessary to make competing bid 

· in this industry there are only 3 players ( these tactics weren’t likely to kill competitive bidding 

· also have to consider process: 

· whether there was a special committee 

· overall commercial balance 

· how deep was discount for crown jewel 

· whether competing bid ended up better for SHs

· directors have a duty to act honestly and in GF, diligence and skill of reasonably prudent person 

· best interest of SH in whole and active and reasonable steps to stimulate an auction and bet best bid for SHs 

· should deal w/ conflict of interest (committee, advisors) 

	H: for WIC 
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