
	Case
	Matter
	Details
	Rules

	1) Sahyoun v Ho
	Strike/ Amend Pleadings
	F: Application to compel P to amend NoCC so it accords with Rules.

Court: Purpose of NoCC is:
· to define the issues of fact and law to be determined by the court;

· Identify the material facts for each cause of action relied upon by the pleading party;

· Set out the P’s right or title, the D’s wrongful conduct and the resulting damages (relief sought).
· NoCC should enable D to know claim against him

· Legal basis for the claim now must now include identification by name of the cause of action or statute relied on by the plaintiff.

Result: Here, P listed numerous statutes and authorities, but did not link them to the facts or Ds in a way that identified the cause of action. Ps were ordered to prepare an amended NoCC that accorded with the Rules and the principles in the judgment.
	9-5

	2) National Leasing v Top West
	Defective Pleadings
	F: D filed statement of defence (Response to NoCC) and counterclaim that was a garbled mess. P applied to strike out pleadings. 

Court: ***If there’s a hope of a defence, court isn’t going to eliminate D’s right to submit a defence

Result: There may be a glimmer of a defence, but no possible counterclaim on the pleadings as filed (strikes counterclaim). D invited to amend Statement of Defence.
	9-5

	3) Rose v RCMP
	Defective Pleadings
	F: P claimed numerous Ds had been conducting Invasive Brain Computer Interface Technology

Court: Pleadings set out potential cause of action, but strikes out pleadings b/c they do not set out who did what, when, where or how. Relief claimed bears no relationship to the allegations. No point allowing P to amend.
***Example where court found pleadings did not set out reasonable cause of action, and were frivolous, vexatious and embarrassing
	9-5(1) (a), (b) & (c)

	4) Camp v South Coast BC Transportation Authority 
	Particulars
	F: D sought numerous particulars of the damages claimed by P

Court: Purpose of particulars 

· is to inform other side of nature of the case, prevent other side from being taken by surprise, enable other side to know what evidence is required, limit generality of pleadings, limit issues to be tried, and to tie hands of the party so new issues can’t be raised

· Test for whether particulars should be ordered: whether, “it is necessary to delineate the issues b/w the parties” w/ reference to purpose of particulars

· Matters subject to evidence and assessment (not existing fact) not appropriate for an order for particulars

Result: particulars of actual costs incurred to date ordered
	3-7 (22)

	5) Orazio v Ciulla
	Service
	F: odd case where D’s usual lawyer and P’s lawyer shared office space. D’s usual lawyer advised him of P’s writ, handed D a copy, D handed it back and didn’t tell current lawyer. Later D claimed he wasn’t served properly

Test for personal service: delivery must occur under circs which enable the Court to conclude that he knew, or reasonably should have known, what it was.
	4-1 to 3

	6) Wang v Wang
	Service
	F: one party served in restaurant, claimed he was drunk and didn’t remember but photos of him reviewing the docs (yes service). One party served while driving; process server said he had papers for her, and stuck them on her windshield, she had no memory of it (no reasonable person would realize this was service)

Court applied Orazio in determining whether service was effected - would a reasonable person have an opportunity to realize that they were being served w/ legal documents
	4-1 to 3

	7) Luu v Wang
	Alternative Service (AS)
	F: P had obtained order for AS. D sought to have it set aside. P’s process server had attended D’s home 3 times but was unable to serve (once thought he was speaking to D through door but it was D’s father; D was out of town) 

Court

· “impracticable” (in the Rules) means that serving personally will be so onerous or expensive as to be more trouble/expense than is justifiable in the circs
· Consider: $ value of claim, evidence of costs, difficulty or steps taken to serve D abroad (China) 

Result: P here failed to present necessary evidence supporting ‘impracticability’ to justify AS. P also couldn’t show that D couldn’t be found or was evading service.
	4 - 4

	8) Swetlishnoff v Swetlishnoff 
	Renewal of NoCC
	F: P commenced an action, did not serve w/in 12 months, D sought to have action dismissed. 

Court: Test for renewal of NoCC
· Was the application to renew brought promptly?

· Did D have notice of the claim despite not being served? 

· Has D suffered prejudice? (prejudice - more than delay, must interfere w/ D’s ability to mount defence)
· Was the failure to serve attributable to D’s actions?

· Note: Overarching objective is to see that justice is done
· In this case, application to renew not brought promptly (last claim had expired 3 years ago); Ds did not have notice of the claim; D has suffered prejudice b/c of declining health; failure to serve not attributable to D’s conduct, P deliberately decided not to pursue the claim

Result:  no reason to renew, action dismissed
	3 - 2

	9) Weldon v Agrium
	Renewal of NoCC
	Issue: to what degree will court consider merits of the claim on application to renew?
F: claim was renewed once by a Master then served in the renewal period. Ds applied to have claim set aside b/c claim was barred by Limitation Act and delay prejudiced Ds (one witness had died, difficulty finding documents).Chambers judge considered and applied Swetlishnoff factors. D’s contended that merits of claim is another factor to be considered, especially where claim is “bound to fail” b/c of limitation period.

· Court may consider merits when a claim is bound to fail. However, where evidence is required to conclude claim is w/o merit, application for renewal not the time to consider if app is bound to fail.
Result: would not serve justice to determine merits issue at this stage; limitation issue not clear on its face
	3 - 2

	10) Director of Civil Forfeiture v Doe I 
	Default Judgement
	F: P obtained default judgement against D, which included term that Ds could apply to have the order set aside w/in 42 days of service. D asked court if they could file a defence. P argued D didn’t bring necessary application to set aside default judgment in time permitted.

Court: Test for Setting Aside Default Judgment (non-exhaustive list)
1. Did D wilfully fail to file a response to the claim?
2. Was the application to set aside the default judgement filed as soon as reasonably possible?
3. Is there a meritorious defence?
4. Are the factors established through affidavit evidence?
· Failure to address one factor in the test does not necessarily mean application to set aside will fail.

Result: D did not technically bring application, but intent to do so is clear. Failure to apply was a deficiency. Court allowed extension of time to apply to set aside default judgment.
	3-8

	11) Director of Civil Forfeiture v Doe II 
	Default Judgement
	F: same facts as Doe I, but here court decides issue of whether to set default judgment aside. 

Court: D’s did not satisfy first or third factor, and did not file admissible evidence explaining why no response was filed. D’s also failed to file a worthy defence (can’t simply rely on P’s Burden of Proof)

· Where D provides no evidence to explain why no response was filed, court assumes service of the claim was deliberately disregarded (and denies application to set aside default judgment)
· This failure alone is fatal to the application. Default judgment not set aside.
	3-8

	12) TJA v RKM 
	Amending Pleadings
	F: P brought defamation claim against D. D sought to have the claim struck out – failed. D applied to amend their Response to include the defences of truth, qualified and absolute privilege.
Test for allowing amendments (under prior Rules)

· Amendments are allowed unless prejudice can be demonstrated by the opposite party or that amendment will be useless.

· Liberal amendments allowed to ensure the real issues are determined in the litigation (i.e. there is a decision on the merits).
· Amendment will only be disallowed as “useless” in the clearest of cases where the pleading discloses no reasonable claim or defence

Result:  amendments were allowed
	6 - 1

	13) Bedoret v Badham
	Add a party
	F: P received advice from ICBC to file his claim against the owner of the vehicle, instead of ICBC. P did that, and after limitation period expire, the owner denied any involvement. P then sought to add ICBC as a party, but ICBC would not consent.

Court: Factors to be considered in an application to add a party 
· Extent of the delay in bringing the party into the action;

· The reason for and explanation of the delay;

· Degree of prejudice caused by delay 
· Extent of the connection b/w the existing claims and the proposed new cause of action.
· Here, delay was modest (caused by ICBC), some reasonable delay caused by P having to investigate, prejudice to P would be significant, and existing claim and proposed CoA directly related

Result: ICBC was added as a party and the claim against the owner of the car was discontinued.
	6-2

	14) Broom v Royal Centre
	Substitution of a Party
	F: P slipped and fell in mall; couldn’t determine party responsible, named ‘john doe’ and described them as party responsible for maintenance of the rug that P tripped on
I: Whether changing ‘John Doe’ to ‘Maintenance Co’ is an amendment (6-1, no leave req’d) or a substitution of party (6-2, leave req’d)?

Court: distinguished ‘misnomer’ (can be addressed through amendment 6-1) from change of party (6-2)

· Misnomer occurs where someone deliberately misnames a party, but describes the party in sufficient detail to indicate who the true party is (the change in this case is a misnomer)

· If you do not name or describe party in sufficient detail, substitution under 6-2 req’d
	6-1 vs 6-2

	15) Tiemstra v ICBC
	Class Actions
	F: ICBC implemented policy to automatically reject certain claims. P brought class action contending this policy led to potential claims of around $500 which were not worthwhile for any one P to pursue. Court rejected certification, P appealed.

BCCA: there was a common q, but even if it was found that ICBC shouldn’t have arbitrarily rejected those claims, each P would have to pursue re-assessment from ICBC on their own.

· Is class proceeding the most efficient means of dealing with the issues?

· Certification as class action should resolve significant feature of the litigation
Result: Class proceeding not most efficient in this case
	

	16) Rumley v BC
	Class Actions
	F: students abused over a lengthy period of time. Ps brought a class action on behalf of abused students and “secondary abuse victims.”  Certification was denied, Ps appealed

BCCA: In relation to abused students, court considered….

1) Whether there was a common issue – Yes, negligence of school 

2) Whether a class action was the most efficient and practical means of resolving the issues – Yes in relation to sexual abuse claims, but not in relation to non-sexual abuse claims (limitation period issue)

Results: The common issue related to the sexual abuse claims was permitted to proceed. Claims by secondary victims raised issues of proximity and foreseeability which were individual questions, not common. No certification.
	

	17) Laidar v Lindt & Sprungli 
	Third Party proceedings
	F: P leased property to D who wanted to use property to sell and distribute chocolate. After lease was entered, D realized zoning did not permit this use. P sued for rent. D counterclaimed for breach of lease and misrepr’n. D brought third party claim against leasing agents. D’s leasing agent brought “fourth” party claim against Blakes and others for failing in duty towards the D.

Issue: whether fourth-party claim could be brought against Blakes

BCCA: third party claims is barred where (Adams)
1) claim against third party is legally attributable to the P because of agency relationship

2) claim against third party is for failing to assist P in mitigating damages. (could be raised as a defence by P)

· Where the claim against a 3rd party may not be the responsibility of P, the claim will be permitted to stand. 
· Where P is responsible for their own loss, no claim for contribution or indemnity only reduction in damages (Adams)
· Third party claim may be permitted where D can show that third party owed them a separate duty, not owed to P (McNaughton v Baker)

Result: BCCA upheld chambers decisions disallowing “fourth party claim” against Blakes. Leasing agent hadn’t argued that Blakes owed them a separate duty. Since Blakes were agents of D, under the principles in Adams, any failure by them was attributable to D; such failure could be addressed as a defence to the claim itself.
	3 - 5

	18) Steveston Seafood Auction v Bahi 
	Third Party Proceedings
	*Case applies principles set out in Laidar**
F: P claimed its bookkeeper defrauded it of $860k. P claimed against accountants for failing to discover it. Accountants sought to third party the bookkeeper and directors of P, arguing they owed D separate duties. Proposed third parties argued that allegations were in D’s capacity acting for P and should be raised as a defence.

Court: Test for granting leave to bring the third party claim is analogous to R. 9-5

· 3rd parties must establish that the 3rd party notice discloses no cause of action and is bound to fail.
· Facts pleaded are assumed to be true. 
Result: Thus, third party notice was allowed to proceed (b/c separate duty, and breach were pleaded)
	3-5

	19) Tucker v Asleson
	Allocation of liability under Negligence Act
	F: Liability for MVA was apportioned 1/3 to mother (driving), 1/3 to Crown for failure to sand road and 1/3 to other driver. Mother’s insurer settled. On appeal 2nd driver’s liability overturned ( Crown 2/3 at fault. Crown argued that P’s settlement with mother/insurer severed J&S liability
Court: distinguished b/w joint and concurrent tortfeasors

· Joint tortfeasors act in concert with common purpose, one is principal of or vicariously liable for the other, and have joint duty imposed on them.

( release of one releases all of them
· Concurrent tortfeasors are those that act separately but whose torts together contribute to the damage caused. (the case here)

( release of one does not release the others; they may seek indemnity from others
	

	20) BC Ferry v T & N
	Impact of settlement on D’s ability to seek contribution
	F: third party sought to have the third party notice struck out b/c P had released it in settlement. Normally the third party would have to remain in to have its share of fault determined so D could seek contribution and indemnity for their fault. But in the settlement, P agreed not to seek to recover any of the loss attributable to the third party from the D and to advise the court that it waived any amt from the D attributable to the third party.

Court: if a P seeks only the portion of loss attributable to D, then D has no right of contribution from anyone else.
	

	21) Parti v Pokorny
	Case Planning
	F: ICBC applied for transcript of CPC after for precedential and training purposes. Should ICBC get transcript?

Court: Purpose of CPC is to have a full and candid discussion of important aspects of an action. Court wary of unguarded comments at CPCs being used against parties; also, some privilege attaches to settlement negotiation. There should be ‘compelling ground’ to order transcripts of CPC
	5-1 to 3

	22) Stock
brugger v Bigney 
	Case Planning
	A case plan order can now be filed by consent, which accords with the objectives of the Rules.
	5-3

	23) GWL v WR Grace
	Disclosure
	I: whether D had deliberately concealed docs and provided an insufficient list of docs
· D had provided a list with 621 itemized docs and 460 boxes of evidence with no description of contents. Ps were provided access to boxes but they were very disorganized

· In application, fact emerged that there was a 25,000 page “master list” of 12 million docs and a list of 40,000 privileged docs. The 12 million docs reduced to 1mln producible docs, which were the ones in the boxes
· P sought to have D’s statement of defence struck out for having misled the court. 
· The court refused to strike out the defence finding that there was no deception as there was no specific list of the 1 mln docs in the 460 boxes.
Court ordered the existing list to be produced and with some description. The rules require that a list provide an ordered enumeration of the docs; and some description of all relevant docus. Grouping is allowed. The list must provide a meaningful, reliable and complete disclosure, and effective aid to retrieving the docs on inspection.

Result: D was required to list all relevant docs, and provide an affidavit verifying the list.
	7 - 1

	24) Myers v Elman (Eng)
	Professional & ethical obligations re: doc disclosure.
	F: Client swore false affidavit of docs. Solicitor found guilty of professional misconduct for allowing the affidavit to be sworn
· client cannot be expected to know the scope of disclosure obligations
· counsel has duty to oversee disclosure process and investigate as far as possible to ensure that proper disclosure is made
Note: Under the new rules, counsel have an ethical obligation to ensure all docs that may prove or disprove a material fact are disclosed at “Stage 1”, as well as any further disclosure ordered or agreed to at “Stage 2”.
	7 - 1

	25) Kaladjian v Jose 
	Doc disclosure
	F: MVA. Issue at trial was damages, and to what degree P’s prior injuries contributed. P provided her medical records in evidence, but D wanted her MSP claim history. P refused since it would not prove/disprove a material fact. D instead sought non-party disclosure from province MSP. Order for MSP disclosure denied b/c P had already provided her doctor’s records and there was no indication that she saw any other doctors. Privacy is important.

Court: Test for non-party disclosure under 7-1(18)

· At Stage 1 Disclosure requirements under 7-1(1): material fact. Broader disclosure available under 7-1(11) to (14) (“Stage 2 Disclosure”)
· Purpose of the new two step disclosure process is to give effect to objectives (ie. proportionality)

· Court notes different standards b/w discoveries (relevance standard) and doc disclosure (materiality). Parties can explore further docs of potential relevance at discovery stage
· To obtain broader “relevance” disclosure under 7-1(11) or (18), party must provide some evidence in showing why docs are necessary to the litigation
	7 - 1(18)

	26) XY, LLC v. Canadian Topsires Selection
	Document disclosure
	F: P was aware that in a prior action, D had failed to produce material docs and some had been deliberately altered.  Thus, P (XY) applied for disclosure of all relevant docs w/o having described them with particularity as required for “tier two” disclosure.
Court: discusses diff b/w “materiality” and “relevance” in doc disclosure, and the “two tier” disclosure process.
· Court considers whether a ‘relevance’ standard still exists in common law

· Requirement to identify docs w/ “reasonable” specificity is a flexible standard. May be difficult to identify in some circs (ie. fraud, conspiracy). Evidence may not be available. XFD may help, but not necessary to do this before doc disclosure.

· Duty of counsel to ensure proper doc disclosure is made.

Result: In this case, Anton Piller order had already safeguarded many of the docs that P worried D would destroy. Any further docs would have to be reviewed by D’s solicitors – P could tell them what further docs they were seeking and solicitors could ensure they are produced.
	7-1(11)

	27) Dufault v Stevens
	Third party disclosure under old Rules
	F: P sought records from hospital and MSP for her own medical records; D wanted contemporaneous disclosure.
BCCA: 

· In seeking non-party disclosure, still have to show why you should get it (is it material?) 

· If standard met, court may order production unless privileged or if interests of the non-party may be embarrassed or adversely effected. 
· In order to determine whether court should refuse production b/c of non-party’s interest, court must

(a) weigh the probative value of the doc against the negative affect on the non-party, and 
(b) determine whether it is more just to require production or not.

Here, the court holds D should have production of the docs as there was no claim that the hospital may be embarrassed by production.  The only potential embarrassment was the P’s and that’s not an appropriate basis for refusing production.
	7 - 1(18)

	28) Hodgkinson v Simms
	Exception to Disclosure - Solicitor Brief Privilege
	F: P’s solicitor did research and obtained copies of a doc. D knew it existed and sought disclosure. P resisted on basis that D could obtain themselves if they wanted, and getting it from P would reveal their strategy. D argued that original doc wasn’t privileged so P’s copy shouldn’t be.

BCCA:

· Full disclosure is important, preserves goals to prevent ambush and foster settlement

· Test for solicitor brief privilege: whether the doc or communication was brought into existence with the dominant purpose to obtain legal advice or aid in the conduct of the litigation 
· Where a lawyer exercises legal knowledge, skill, judgment and industry to assemble a collection of relevant docs for litigation, privilege will attach. That is held to be the case even though the originals are not privileged.  The privilege arises from the selection process.
	

	29) Shaughnessy Golf & CC
	Disclosure - Litigation Privilege
	F: fire burned down golf course club house. Insurers had conduct of litigation, claimed litigation privilege over adjuster reports. Ds argued that the reports had not been created for litigation as their dominant purpose
BCCA:  Rule - litigation privilege attaches to docs created for dominant purpose of litigation
Result: some of the reports were not created with the dominant purpose of litigation, privilege did not apply to those
	

	30) Keefer Laundry v Pellerin
	Privilege
	F: descriptions of the docs wasn’t sufficient to determine whether solicitor client privilege applied

Court: provided review of the types of privilege

· Party asserting privilege bears the onus of establishing it; should file affidavit evidence in support.

· solicitor-client privilege: communication b/w lawyer and client that entails seeking or giving legal advice, and is intended to be confidential. 
· litigation privilege: applies to communication and documents btw clients and 3rd parties where dominant purpose is litigation. To establish it, must show litigation was ongoing or reasonably contemplated when the doc was created; and the dominant purpose of the doc was litigation, based on an examination of all of the circs and the evidence filed in support of the claim of privilege. 
· lawyers brief privilege: relates to lawyer’s strategy and preparation for litigation. Privileged if lawyer was exercising professional skill and judgement in assembling the docs (See Hodgkinson)
	

	31) Leung v Hanna
	Listing Privileged Docs
	F: Privileged doc list included 8 of 10 docs described as having been initialled by the handling solicitor. P applied for more information

Court: 
· Each privileged doc must be listed separately. R. 7-1(7) limits the description required to that information which would not reveal privileged info (ie. mustn’t provide descriptions or dates of the docs). 

· If party thinks privilege has been improperly claimed, can apply under 7-1 (20) for court to review the doc
· Court will err on side of maintaining privilege (rather than aid plaintiff)
	7-1(7)

	32) Hunt v T&N
	Disclosure
	F: asbestos litigation. P wanted to provide D’s documents to parties in the US for use in litigation there. D would not provide docs w/out condition that they would not be shared
BCCA: 
· implied undertaking of confidentiality wrt docs disclosed in course of litigation
· Now, if party wishes to use docs for purpose other than use in the proceedings must obtain owner’s permission or leave of court (‘use in the proceedings’ incl showing doc to witnesses, experts)
	

	33) Kendall v Sun Life
	Examination for Discovery
	F: D’s lawyer objected to so many questions at XFD that P’s lawyer walked out. P applied for more time for XFD.

Court:

· Court held it would be in rare circs that the court would allow continuation of XFD when the party discontinues XFD unilaterally. But court was sympathetic to P, since D’s lawyer had been so obstructive and disruptive at initial discovery, implied that client didn’t have to answer q’s.

· Scope of XFD is very broad; it’s defined by the pleadings which may be amended. It’s a cross-examination so Counsel must not unduly interfere or interrupt examination
· Counsel shouldn’t object unless Q is clearly not relevant, necessary to resolve ambiguity in Q or prevent injustice

Result: Court found D counsel’s conduct defeated the purpose of the XFD and ordered a fresh start (7hrs)
	7 - 2

	34) Campbell v McDougall
	Application to extend XfD
	F: Personal injury case. P had two actions and consented to two full XFD’s. One of the D’s applied for 2.5hrs additional time on basis of new circs (P’s new medical information and new employment)
Court: Given that new circs had arisen, and P was going to be examined for 7+7hrs anyways, it would not be ‘out of proportion’ to grant the additional time. 

· Normally court will not grant leave to exceed time limit when new info arises, but in this case they felt that the additional 2.5 hours wasn’t out of proportion.
Note to self: Important to apply factors listed 7-2(3)
	7-2(3)

	35) Allarco Broadcasting v Duke
	
	Prior to enactment of revised Rules limiting XFD, X’sFD could go on for days. Demonstrates counsel’s lack of appreciation for what is relevant/appropriate. Counsel used to use XFD to determine what case was about. Transcripts from XFD would rarely get used in trial.  Costs are a major consideration!
	

	36) First Majestic v Davila
	XFD where multiple parties
	F: P was added to proceedings after pleadings and was denied XFD of D. All Ps had same lawyer
Court:  When there are multiple Ps or Ds w/ a common interest it is not necessary for each of them to have a right to make examinations. Parties who have a commonality of interest should be able to cooperate and share XFD time
	7-2

	37) Rainbow Industrial
	XFD of corp
	F: P wanted to examine a junior person in the organization, D said no they should discover a more senior person.

Court: while P has the right of choice in the first instance to select the representative of a corporation, a substitution may be required where necessary to achieve justice and fairness.
	7-2(5)

	38) Westcoast Transmission v Interprovincial Steel
	XFD of corp
	F: after two discoveries, one of whom was nominated by the other party, P still didn’t have enough info. P wanted to examine another rep of the company.
Court disallowed further XFD b/c P knew all the players and should’ve known the examinee nominated by D was not the most knowledgeable
· The relevant question is whether adequate or satisfactory discovery has been or can be obtained from the representative put forward. The test is objective, not subjective; whether there has been a full inquiry of the issues either upon witness’s testimony or witness informing himself/herself
· To show XFD is unsatisfactory must demonstrate questions have not been answered or answers given are incomplete, unresponsive or ambiguous
	

	39) Fraser River Pile
	XFD – discussions b/w solicitor and client
	· Counsel should not seek an adjournment during XFD
· Where discovery is 1 day or less, counsel should not talk to their witnesses

· If discovery is to be longer than one day, counsel may discuss all issues relating to the case, including evidence, at the conclusion of the day provided counsel has advised the other side of his or her intention to do so in advance; 
· Counsel should not seek an adjournment during the XFD to discuss evidence that was given by the witness.
( Now in Code of Professional Conduct  (5.4-2)
	

	40) Roitman v Chan 
	Interrogatories
	· governing principle for interrogatories should be practicality. Court should encourage selection of the tool which would achieve the best result for the least effort & cost (proportionality)

· interrogatories must be relevant to a matter in issue

· interrogatories should not: be in the nature of cross-examination; include a demand for discovery of documents; duplicate particulars; be used to obtain names of witnesses

· narrower in scope than XFD
· purpose - enable a party delivering them to obtain admissions of fact in order to establish case and provide foundation for XFD
	7-3

	41) Sinclair v March
	Pre Trial Exam’n of Witnesses
	F: In considering request for pre-trial examination of a witness, court acknowledged that witness could provide material evidence, but questioned whether he had already provided or neglected to provide a responsive statement

Court: Test - where a person has material evidence to give but has refused or neglected to give a responsive statement or has given conflicting evidence (basically same as in 7-3(3))

· Clear refusal to provide responsive opinionated information is sufficient to open the door to the exercise of discretion under the Rules and to consider whether opinions may be elicited upon pre-trial examination 
· Opinions relating to first hand experience of facts would be subject to the rule. 
· P is entitled to know the facts and opinions formed by the physician during his treatment of her
	7-5

	42) Delgamuukw 
	Pre Trial Exam’n of Witnesses
	F: application by D that expert retained by Ps be examined under oath

Court: application allowed b/c expert had only answered parts of 29 of the 110 questions given to him, that constituted unresponsive witness
	7-5

	43) Campbell v McDougal 
	Deposition
	F: application by D to have their expert testify by deposition before going to Africa for 6 month sabbatical

Court: application dismissed - interests of justice required attendance by video conferencing instead of deposition
· factors considered:  importance of witness, likely scope of cross examination, possibility for objections and prejudice to P in having to conduct deposition before trial
	7-8

	44) Moll v Parmar 
	Physical Exam’n
	· Independent Medical Exam’n (IME) are available to ensure reasonable equality b/w the parties in preparing a case for trial. Granting of IME’s is discretionary.
· To obtain a subsequent/second IME:  there must be some question or matter that could not be dealt with at an earlier examination. (Not available simply to bolster an earlier opinion of another expert). 

· Subsequent IME’s should be reserved for cases involving exceptional circumstances
	7-6

	45) Jones v Donaghey
	Physical Exam’n
	· BCCA confirms that medical exams are only available where the physical/mental condition of a person is at issue (consistent w/ rules)
	7-6

	46) Hurn v McLellan 
	Admissions
	F: application by D to amend pleadings to withdraw admission of liability in motor vehicle case

Court: test for withdrawing admission:  

· whether there is a triable issue which, in the interests of justice, should be determined on the merits and not disposed of by an admission of fact

Result: application denied - prejudice to P, would cause delay in trial and P has planned case around admission for > 1yr. P’s ability to investigate is now hampered by passage of time.
	7-7(5)

	47) Piso v Thomas 
	Admissions
	F: application by P to withdraw deemed admissions resulting from his counsel’s failure to respond to Notice to Admit, scope of notice was extensive

· application granted - admission resulted from inadvertence, application to withdraw brought in a timely fashion and there were significant issues to be tried
· if refusal of leave to withdraw will deny a party opportunity to have their claim heard on the merits, withdrawal will be allowed so long as it is brought in a timely fashion
	7-7(5)

	48) MTU v Kuehne & Nagel 
	Chambers - evidence
	F: Where P carried on business was a key issue re jurisdiction. Chambers judge relied on counsel’s unsworn statement that client carried on business in BC. D objected
Court: There’s a discretion in the rules to allow court to accept other evidence (ie. unsworn statements by counsel)

· however, they should not be relied on to establish new facts, not w/i the personal knowledge of counsel, or facts which are of singular importance to the outcome of the application.  

· Unsworn statements could be used to explain/amplify affidavit materials, but has to be w/in personal knowledge of person
	22-1 (4)

	49)

Southpaw v Asian Coast 
	Chambers – convert petition to action
	F: application by petitioners to convert oppression petition into an action
Court:

· test for conversion of petition to an action is whether there are bona fide triable issues b/w the parties that cannot be resolved on a summary basis
· factors to consider: (a) undesirability of multiple proceedings, (b) desirability of avoiding unnecessary costs & delay, (c) whether credibility is an issue, (d) need to have full grasp of evidence, and (e) interests of justice
	22-1(7)

	50) Pye v Pye
	Masters
	F: Appeal considering whether a master has jurisdiction to make final orders. The order at issue was made, by consent at a judicial case conference as to the status of certain property as a family asset.

BCCA:
(1) the order was w/in the jurisdiction of the master; 
(2) masters have the jurisdiction to grant final orders, subject to constitutional limitations and the restrictions imposed by practice directive (where no contested issue of fact or law needs to be determined) 
(3) The limit of the rule is that masters may not determine contested disputes or decide appeals by weighing evidence.
	

	51) Tate v Hennessy
	Affidavits
	F: application for service ex juris in which hearsay evidence was given but source was not identified

BCCA set aside order on appeal.

· hearsay evidence must identify grounds for information or belief
	22 - 2(13)

	52) Haughian v Jiwa
	Affidavits
	F: D applied to strike certain portions of the affidavits filed by P in the summary trial application

Court: 

· Affidavit evidence in summary trial subject to rules of evidence applicable at trial. Affidavits should be confined to facts and should not include personal opinion, editorial comment or argument (limited hearsay allowed)
· The use that the party can put to their own discovery is limited 
· Court has power to strike inadmissible evidence from affidavits
	22-2 (13)

	53) Bache Hasley v Charles 
	Applications
	F: on application in chambers P obtained order that the defence be struck out and P recover judgement against the D. On appeal, D contended that the court had no jurisdiction to grant judgement since judgement was not sought in the form of the motion

Court: set aside judgment on basis that no notice for relief

· P must set out relief sought in NoA; D shouldn’t be left to guess
	8-1

	54) Zecher v Josh
	Application – legal basis
	F: D made Application for documents including P’s calculation of wage loss. Application dismissed because of deficiencies in the application material (didn’t set out detailed legal basis, just referenced rules)
· form of the NOA is intended to provide the court and the opposing party with full disclosure of the argument to be made in chambers
· NOA must set out detailed request for what is sought

· Legal basis should include rules, CL and analysis
	8-1

	55) Haghdust v BCLC
	Summary Judgement
	F: Ps claimed against BCLC for jackpot winnings denied to them b/c of enrolment in a voluntary self exclusion program. Ds apply for summary judgement saying their claim was precluded by program, or 2) illegality. P’s said there’s a triable issue.
Court: application dismissed - Ps not bound to fail
· While the matters raised were largely legal, they were novel, not settled by authoritative jurisprudence and raised factual components.
· The issues should be determined on full factual record. 
	9-6

	56) Int’l Taoist Church 
	Summary Judgment - Evidence
	· It is inconceivable that a P could overcome a filed defence and obtain summary judgment in the absence of sworn evidence that proves the claim.

· also inconceivable that a D could obtain summary judgment w/o presenting sworn evidence establishing that the claim is w/o merit.
· Where no evidence before the chambers judge, have to dismiss the application for summary judgment b/c of the absence of sworn evidence establishing that the claim was without merit.
	9 - 6 (3)

	57) Inspiration Mgmt 
	Summary Trial
	BCCA: held that further process was required (cross-examination on affidavit), but case was suitable for resolution by summary trial. “unresolved issues of fact are within a sufficiently narrow compass to make management of the case by summary trial a preferred alternative to trial ”.

Factors relevant to determine suitability:

· general considerations: amount involved, complexity, urgency, any prejudice arising from delay, costs of taking case to trial in relation to amt involved, course of the proceedings, any other relevant matter
· sufficiency of the evidence

· caution against litigating in slices, unless resolution of critical issue may lead to settlement
· conflicts in evidence - a judge shouldn’t decide an issue on the basis of conflicting affidavits however other evidence may allow judge to resolve the conflict

· other potential factors
	9-7

	58) Western Delta Lands 
	Summary Trial
	F: D applied, before the summary trial, for an order dismissing the P’s summary trial application on suitability grounds.
Court: while suitability can be determined on a preliminary basis, such motions are unlikely to succeed unless the summary trial is likely to take a considerable time or where suitability is obvious.

· In this case, D failed to establish lack of suitability notwithstanding some complexity and significant amounts claimed; matter was fairly urgent.
	9-7

	59) Charest v Poch 
	Summary Trial
	F: Application for summary trial and question of suitability heard concurrently.

· Fact that P would amend pleadings is irrelevant

· Can’t allow one party’s delay (unpreparedness) to frustrate ST procedure.

· The fact that application raises issues of credibility on essential issues will not be a bar where those issues can be resolved by reference to other materials.
	9-7

	60) Hunt v Carey 
	Striking Pleadings - Plain and Obvious Test
	· purpose is not to ask whether P will succeed, but whether pleadings disclose a radical defect making it plain and obvious P will not succeed

· pleadings will be struck where it is plain and obvious that the claim discloses no reasonable cause of action

examples:  claim not known to law, material facts required to establish claim not in pleadings and could not be plead in amendment
	9-5 (1)(a)

	61) Willow v Chong
	Striking Pleadings 
	F: Ps (traditional Chinese medicine doctor and affiliated college) brought claims against Ds relating to issues surrounding the closure of the plaintiff college. Some Ds brought independent applications to strike portions of the NOCC.
Held: Applications granted. The claims against gov’t agencies could not found a proper action outside of the administrative law context and were an impermissible collateral attack. The Claims disclosed no reasonable claim under 9-5(1)(a) as they were not properly pleaded (incomplete causes of action).
· Also an abuse of process (there was a collateral action).  
· Ps were not granted leave to amend pleadings due to the nature of the proceedings and the extent of the omissions in material facts.
· Under Rule 9-5(1)(b), a pleading is unnecessary, frivolous or vexatious:
• if it does not go to establishing P’s cause of action; 

• if it does not advance any claim known in law;

• where it is obvious that an action cannot succeed; or 

• where it would serve no useful purpose and would be a waste of the court’s time and public resources.
· If a pleading is so confusing that it is difficult to understand what is pleaded, it may also be unnecessary, frivolous or vexatious.
	9-5 (1)

	62) William v BC
	Special Case
	F: court directed parties to state a case but parties were not able to agree on facts to be stated
Held: case was not appropriate for determination under Rule 9-3 because:
· no question of law that could dispose the central issue in the case
· claim depended on complex issues of fact, on which parties could not agree
· case was important and should not proceed on assumed facts
Note: in general, a court is required to act judicially (not advisory, consultative) so will not ordinarily consider hypothetical questions based on assumed facts (but could exceptionally where determination of hypothetical question will have a conclusive effect)
	9-3

	63) Harfield v Dominion of Canada 
	Proceedings on a Point of Law
	F: P wanted court to determine whether insurance policy excluded coverage for loss caused by insane person
Court: 
· The point of law arose from the pleadings, no req’t to determine facts, and the determination would decide a substantial issue in the action (save time, expense and energy) 
	9-4

	64) AG v Wale 
	Pre Trial Injunctions
	BCCA: Test for granting injunctions
(1) is there a fair (arguable) question to be tried

(2) does the balance of convenience favour granting or refusing the injunction

· Balancing convenience – where one party may suffer irreparable harm if the injunction is granted, and the other if it is not, the court will generally default to “preserving the status quo”.

· Irreparable harm – is essentially equated with the adequacy of damages.  It does not require “clear proof”, but rather, mere doubt as to the adequacy of damages is sufficient.
· overall test is whether it is just and equitable in all of the circumstances to grant an injunction.
	10-4

	65) CBC v CKPG TV
	Pre-Trial Injunctions
	F: CBC sought injunction to prevent affiliates from substituting local commercials for regional ads. Balance of convenience favoured refusing injunction
BCCA: Clarified meaning of “fair question to be tried”; provides factors to assess Balance of Convenience

(1) first prong of test is ‘fair question to be tried’, not is there a prima facie (strong) case ( Lower evidentiary burden

(2) factors for balance of convenience

· adequacy of damages

· likelihood that if damages are awarded they will be paid

· preservation of contested property

· other factors affecting whether harm from granting or refusing injunction would be irreparable

· which of the parties has acted to alter the status quo

· strength of applicant’s case

· factors affecting public interest

· factors affecting balance of justice or convenience

· must weigh the factors
	10-4

	66) Vieweger v Rush, SCC
	Injunctions – Undertaking as to Damages
	F: P claimed a supplier was actually its partner and was bound by K to leave equipment at construction site; obtained injunctions giving effect to this. Turned out D was not bound by K, so P was liable for damages, and had made undertaking. P argued that:  damages were only payable pursuant to the undertaking if the P had acted improperly in obtaining the injunction and damages should not be payable b/c there were ‘special circumstances’ such as misrepresentation
SCC: Rejected P’s arguments and ordered damages.

· Rule: when an undertaking is given and the case fails there is a presumed inquiry into damages unless there are special circumstances (need more than order was obtained in good faith)
Examples: where public body acts in public interest to preserve status quo or where A has succeeded on merits but has engaged in misconduct disqualifying seeking damages
	10-4

	67) Aetna v Feigelman, SCC
	Mareva Injunction
	F: P sought and obtained injunction prohibiting D from removing assets from Manitoba, including funds recovered in P’s receivership. D was about to transfer the funds to its HQ in another province in ordinary course of business.

SCC reviews whether Mareva injunction should’ve been granted
(1) General principle in Canada that a litigant should not be permitted to seize assets of a D before judgment.
(2) Test for Mareva injunction
· strong prima facie case

· Persuasive evidence that (a) party is or there is real risk that the party will remove assets from the jurisdiction to avoid the possibility of a judgement or (b) that the respondent is dissipating assets in a manner outside of the usual course of business

(3) removal of assets from one province to another is not as concerning as removing them from the country
(4) funds were to be transferred in the ordinary course of business, not to avoid judgement ( no Mareva injunction
	10-4

	68) Reynolds v Harmanis
	Mareva Injunction
	F: P was resident of BC, claimed for breach of a partnership agreement. D had moved to Australia. P couldn’t produce the written K that the claim was based on
Court: P failed to establish a strong prima facie case. No evidence of imminent dissipation.

· Mareva injunction can’t be granted where the order will be entirely extraterritorial in effect (either D or assets have to be in the jurisdiction)
· note:  must not allow ‘litigious blackmail’ through Mareva injunction
	10-4

	69) Silver Standard v Joint Stock 
	Mareva Injunction
	F: P had loaned money to D including advancing money on its behalf to C. P instituted action to recover debt from D, and also sought injunction barring C from repaying D. D applied and had order set aside on basis of effect on ‘innocent third party’ and payments were being made in ordinary course of business
BCCA: dismissed appeal
· Although P had a very strong case, on account of all the circs it was not appropriate to order a Mareva inj

· Test:  whether it was fair and just in the circumstances to interfered with D’s assets (AG Wale)
	10-4

	70) Anton Piller
	Anton Piller Orders
	F: manufacturer discovered D distributor was offering P’s confidential information to competitors. P worried D would destroy evidence. 

Court:

· Order requires D to give P access to premises. If party doesn’t comply, found in contempt unless order is set aside.
· Test for Anton Piller:
1. extremely strong prima facie case

2. very serious potential damage to P 

3. clear evidence that Ds have incriminating evidence and real possibility evidence it will be destroyed if they have notice of application

· additional safeguards:

· party which has obtained the order expected to act w/ circumspection

· subject of order should be given opportunity to consult counsel

· service and execution should be supervised by independent solicitor

Our courts have emphasized:

(1) importance of a limited order which identifies material to be preserved in detail
(2) role of independent supervising solicitor in ensuring that privileged material is preserved but not disclosed
	10-4

	71) Knowles v Peter
	Pre Judgement Garnishing Orders
	F: P obtained garnishing order based on affidavit which described nature of the cause as ‘debt on a chattel mortgage’

Held:  The garnishing order was struck. Attachment of debts before judgment is an extraordinary process.  Meticulous observance of the requirements of the statute is required. The statute required a description of the nature of the cause of action which the court held to mean a “succinct and informative statement”. The affidavit did not describe a cause of action, but rather a form of security.
	

	72) R v Mohan
	Expert Reports
	Admissibility of Export Reports: depends on:
· Relevance

· Necessity in assisting the trier of fact

· A properly qualified expert

· The absence of any exclusionary rule (excluding evidence)
	

	73) Yewdale v ICBC
	Expert Reports
	F: Application for a ruling on the admissibility of all or part of 5 experts' reports produced by P.
Court: Key principles applicable to expert reports:
· Opinion evidence is only admissible if it is of assistance in matters outside of the ordinary experience of the trier of fact.

· Expert opinion must be limited to the stated area of expertise.

· The expert must not make conclusions of fact on issues in dispute.

· Experts must be independent not advocates

· Experts must not express opinions on the law.
Result: The reports were mostly rejected because they made conclusions that are for the court, or are “self-evident” and of no assistance
	11-6

	74) Vancouver CC v Phillips
	Expert Reports
	F: report was revised on 10 occasions with considerable advice from counsel. Report was substantially rewritten by counsel and became partisan and one sided
Court: Experts may revise reports on advice from counsel but expert must remain independent and objective. Not appropriate for counsel to make suggestions wrt substance of expert’s opinion
	11-2

	75) Turpin v Manufacturers Life
	Expert Reports
	F: P objected to D’s expert on basis that qualification not set out, and/or not related to opinion

Court:

· Qualifications must be related specifically to the opinion to be given.
· Opinion can’t decide the ultimate issue – that’s for the trier of fact

· Expert can’t refer to “literature”; have to actually list documents reviewed

· not appropriate to use bold and italicized fonts to emphasize portions of the report which benefit the party which retained the expert – akin to advocacy (violates duty in 11-2)
Result: in this case, expert’s opinion was not directly related to expertise/qualification. 
	11-6

	76) Delgamuukw
	Expert’s file, how to deal with privilege
	F: expert reports were disclosed w/ substantial portions blacked out for privilege. D sought clear copies
Held: Clear copies were ordered to be produced
· The court cites Vancouver Community College and holds that an expert called to testify must produce all documents which are or have been in the expert’s possession, including draft reports and other communications, relevant to matters of substance or credibility.
· Solicitor’s brief privilege should be preserved to the greatest extent possible, but not at the expense of the integrity of the trial process. It’s waived in respect of matters of substance once the expert is called to give evidence:

· Docs or communications (incl oral) that relate to the substance of the evidence or credibility must be disclosed.
· Comments of counsel that do not relate to the substance or credibility of the evidence may remain privileged.
· Materials that must be disclosed include: letters of instruction; fee agreements; written communications from party or its agents or lawyers relating to the assignment; memoranda and drafts; suggestions from others; any other written material which has or might have been considered in preparing the report
· A claim for privilege must be made by providing a reasonable description of the document.
	11-6(8)

	77) Surrey Credit Union v Wilson
	Expert reports
	F: Application for ruling on admissibility of expert report. D objected to report b/c it contained opinion evidence outside the expertise or qualifications of the expert; argument rather than opinion; and large irrelevant passages.   

Court: The report was not satisfactory in its present form (too long and contained too many objectionable opinions).  However, it could be rewritten to adhere to the principles enunciated by the court.

· Evidence of an accepted standard w/in a profession is technical info that would be of assistance to the court.
· expert can give evidence as to whether a standard was adhered to or breached based on hypothetical or assumed facts
· expert may not give an opinion on the legal duty, make conclusions or arguments of fact or law
	11-6

	78) Giles v Westminster
	Costs
	F: Ps brought claims that were dismissed. Ordered to pay 80 - 90% of Ds’ costs. P said they shouldn’t have to pay b/c it was a test case, inability as individuals to bear the financial burden of costs, and that this would raise issues as to access to justice
BCCA: court noted purposes of costs and that costs orders are discretionary
· deterring frivolous actions or defences

· encouraging a reduction of duration and expense of litigation

· encouraging settlement where possible

· discouraging doubtful cases or defences
· P’s did not overcome the onus on them to show that cost were not appropriate (b/c of access to justice issue or that it was a “test case”). Costs order upheld.

· If case is a “test case” or if there are legitimate ‘access to justice’ issues, court may withhold costs order
	14-1

	79) Lee v Jarvie 
	Costs
	What happens where success is divided?

· P was only successful in proving some of heads of damages pleaded.

· The BCCA examined whether the change in the language of the new Rule 14-1(15) from “issue” to “matter” changes the analysis.
· Appeal was granted – the question is unresolved.
	14-1

	80) Rana v Nagra
	Special Costs
	Court held P’s conduct in this case was reprehensible and deserving of rebuke. Conduct included:
· They pursued doubtful and unmeritorious claims (including getting a CPL filed against property not at issue), solely to put pressure on D’s
· provided false, exaggerated or misleading sworn evidence
· made serious allegations of fraud and misappropriation without producing any evidence to support them

· Ps failed to produce document relevant to their claim in a timely manner, prejudicing Ds’ ability to meet the case brought against them.
	14-1

	81) Integrated Contractors v Leduc
	Security for Costs
	F: P was a contractor, claimed it did work but was not paid by D. D filed a response and brought counterclaim for failure to perform K and for delaying the project. P and eng firm sought security for costs in respect of counterclaim

Court: Basis for ordering security is in the BCA and inherent jurisdiction of court
· Test for Security for Costs
(1) applicant must make out a prima facie case that respondent would not be able to pay costs if claim fails

(2) respondent may defeat claim by showing it has exigible assets that would satisfy an award of costs or there is no arguable defence to the claim

(3) respondent may also resist order on basis that an order for security will deprive respondent of ability to pursue a valid claim, D’s counterclaim is ‘sufficiently intertwined’ with D’s defence of main claim, or financial hardship is due to actions of applicant

· Court held the prima facie test was satisfied b/c D had few assets, likely wouldn’t be able to pay. 

· However, eng firm had raised no arguable defence - test not met for them. Court accepted that posting security for costs may prevent D from proceeding with its counterclaim, and counterclaim inherently intertwined with D’s defence of original claim. The court considered it unfair to deprive the counterclaimant of its ability to fully respond to the claim brought by P by ordering security for costs.
	

	82) Han v Cho
	Security for costs
	F: Application by Ds against personal Ps for security for costs in fraud claim. Ps resided outside the jurisdiction (in Korea).

Court: no evidence of special circs that would require security for costs
· a distinction should be drawn b/w individuals and companies
· For ind’ls, the inherent jurisdiction to order security for costs should be exercised cautiously, sparingly, and under very special circumstances.
· The onus is on the applicant to establish that he or she will be unable to recover costs.
· The fact that P resides outside the jurisdiction, has no assets in the jurisdiction or is impecunious is not sufficient in itself.
· Security for costs may be awarded against an individual where a weak claim, a previous failure to pay costs or refusal to obey a court order.

· Considerations include: merits of the claim or defence, the ability to order a lesser amount of security, delay in bringing an application for security, ability to recover costs
	

	83) Ward v Klaus
	Offers to Settle
	F: P was awarded damages at trial substantially less than an offer. D sought order that P be deprived of costs and D entitled to costs as of date of offer. P had assessed her damages at a much higher amount and had made other offers to settle for less than assessed amount
Court:

(1) P would not be completely impoverished if required to pay costs but it would significantly reduce the value of her judgment. D was likely indemnified by insurer (kind of improper consideration)
(2) forcing P to pay costs was too great a penalty since it wasn’t unreasonable for her to reject the offers
(3) While the difference b/w the offer and ultimate award was a matter to consider, it was not determinative.
(4) When considering whether offer should have been accepted, review is undertaken w/out regard to ultimate outcome. Final outcome is relevant to the reasonableness of the offers

Result:  court awards P costs to the date of first offer and then each party to bear its own costs after
	9-1

	84) Halvorsen v BC
	Court Orders
	F: form of order was vague and uncertain. Order referenced reasons for decision.

BCCA: 

(1) responsibility of the parties, with assistance of registrar, to prepare orders that give definitive expression to the decisions of the courts
(2) should be clear, complete and intelligible on their face. Must be susceptible of performance. 

(3) Should not require resort to extrinsic sources, such as to the pleadings, evidence, or reasons for the decisions
	13-1

	85) Abermin v Granges Exploration
	Appeal from a Master
	F: underlying action for fraud, misrep, professional negligence. P made assignment into bankruptcy, D applied for security for costs. P sought adjournment of application on undertaking from trustee to be responsible for costs. Master adjourned matter.
Court: confirmed Master’s order, dismissed appeal
· An appeal from a master’s order in a purely interlocutory matter can only be entertained if the order was CLEARLY WRONG (correctness standard)
· But, interlocutory rulings by a master which are final orders or which raise questions vital to the final issues, require a rehearing on appeal (not de novo, but on the same evidence that was before the master; can substitute discretion. Unless there is an order permitting new evidence, the appeal proceeds on the record that was before the master.)
	23-6(8)

	86) Ralph’s Auto Supply v Ken Ransford
	Appeal from a master
	· questions whether Abermin should be reversed (as in Ontario), and same standard for appeal should apply to all masters/judges
· OntCA concluded that there shouldn’t be a different standard of appeal from masters than from judges b/c that was routed in an out-moded sense of hierarchy, and also b/c role of masters in Ont had expanded
· BC maintained status quo, felt bound by Abermind.
· Difficulty in Abermin approach -  determining whether a matter is interlocutory or final
	23-6(8)

	87) Rahmatian v HFH Video Biz, BCCA 1991
	Appeal from a judge
	F: at the conclusion of P’s case, D made a motion for non-suit (“no evidence motion”). It was dismissed. Before proceeding to call the defence, D filed a notice of appeal. At the appeal, P took a jurisdictional objection on the ground that there is no order to appeal against. (CA agreed)

HELD (BCCA): A ruling by a TJ (on a no evidence motion) is not an order or judgment of the court and cannot be appealed until after the trial has been completed. 
· A ruling (ie. on evidence) is part of the trial process and is not appealable until after the trial has been completed. Of course, such a motion, if successful, results in a dismissal of the action from which P can appeal as of right.
But see Power case below
	

	88) Power Consolidated v BC Resources, BCCA 1988
	Appeal from a judge
	F: application for leave to appeal from a decision holding that disclosure of part of a letter did not waive privilege as to the remainder of the letter. 

HELD (BCCA): Test for leave to appeal (now applies to limited appeal orders) - factors considered: 

(1) whether the point on appeal is of significance to the practice or to the action itself (2)
(3) whether the appeal is prima facie meritorious or, on the other hand, whether it is frivolous; (question is not whether the appeal will succeed but whether the points raised are arguable?) 

(4) whether the appeal will unduly hinder the progress of the action.

· QUESTION: is it in the interests of justice that leave be granted?

Result: leave was granted. Point was of significance to the practice, raising questions of law as to the waiver of privilege, may be significant to the action, appeared to have some merit and it was agreed that an appeal would not unduly hinder the progress of the action.
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