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Criminal – Prof. Nikos Harris – Fall 2015 – John Trueman	
Elements of the offence
Actus reus (conduct, circumstances, causation) + mens rea + identity of accused + facts alleged in charging sheet
Constitution and Charter
Criminal law jurisdiction – s 91(27): prohibition + penalty + public purpose (incl peace, order, security, health, morality) – Margarine Reference
Oakes: (1) pressing and substantial objective; (2) rational connection; (3) minimal impairment; (4) proportionality
[bookmark: _GoBack]Sharpe: problematic areas: (1) self-produced products of imagination held privately; (2) images of legal activity held by participants; - problem: disproportionality – Oakes step 4; solution: read in two new defenses
Section 7: (1) vagueness (‘zone of risk’); (2) arbitrariness (connection between effects and objective); (3) overbroad (interferes with conduct that has no connection to objective – scope of arbitrariness); (4) gross disproportionality (must not do more harm than purpose)
Heywood: overbroad – person convicted of criminal offence was prohibited from being in a public park, even without children present
Victoria (City) v Adams: overbroad – law prohibited tent city structures that protected life and could easily be removed
Bedford: no shifting purposes – prostitution law was about controlling nuisance, not protecting women; overbroad: ‘living on avails’ doesn’t distinguish between exploitation and bodyguards/drivers; grossly disproportionate – harm to prostitutes safety disproportionate to nuisance 
Fundamental justice applies to procedure and substance; e.g. no jail for morally innocent (absolute liability) – Re BC Motor Vehicle Act
Interpreting Criminal Code
Code should be interpreted in a purposive manner, and strict construction (giving accused benefit of doubt) applied only if ambiguity remains – Pare (murder and indecent assault were part of one continuous sequence of events forming single transaction)
Ordinary meaning – Clark (accused of masturbating in “public place” = “place to which public have access” = physical not visual access)
Onus / reasonable doubt – presumption of innocence Charter 11(d) 
Reasonable doubt has specific legal meaning; it is an error to instruct jury to use it in “ordinary, natural every day sense” – Lifchus 
Intertwined with presumption of innocence; rests on prosecution throughout trial; doubt not based on sympathy or prejudice, but on reason and common sense; logically connected to evidence or absence; not proof to absolute certainty; not an imaginary or frivolous doubt - Lifchus
Reverse onus violates Charter s 11(d) right to presumption of innocence – Oakes (failed rational connection); 
may be justified under s 1 – Keegstra (defense to hate speech is proof that statement was true) 
W(D) formula: accused’s credibility: (1) if you believe accused, acquit; (2) if you do not believe accused but have reasonable doubt, acquit; (3) if not left in doubt by accused’s evidence, ask whether, on basis of evidence you do accept, you are convinced beyond reasonable doubt of guilt – R v W.(D). cited in R v J.H.S.
Directed verdict: Crown must adduce some evidence of culpability for every essential definitional element of the crime – Charemski
Witnesses with significant credibility problem: Vetrovec witness – will not use evidence to convict without significant corroborating evidence
Anecdotal flaws come together to create reasonable doubt: Kyllo (memory flaws, flawed description, possibly contaminated DNA sample)
Identity
Identity of accused must be proven beyond a reasonable doubt – Sheppard
Charging sheet
Necessary to allow full answer and defense. Give accused more focussed understanding of incident. Details form essential elements.
Where a charge need not specify, but does so, the offence as specified must be proven – Saunders
Actus reus
Omissions: an undertaking giving rise to criminal negligence must be clearly made and with binding intent, not implied from circumstance – Browne
Concurrence between intent and act: continuous transaction - coincidence at any point is sufficient, but need to be able to draw inference that they coincide – Cooper (accused became angry, grabbed victim by throat and shook her; awoke and found her dead)
Factual causation: were you a necessary part of the chain of events?  Is there any link?  “But for” test.
Legal causation = factual causation +  moral/policy decision to hold someone responsible in criminal law
Legal causation must be “beyond de minimus” – Smithers – replaced by Maybin “significant contributing cause” test
Intervening event: Test is “significant contributing cause”; aids to assessment: (1) reasonable foreseeability (beating someone unconscious and leaving on shoreline where tide would come in), (2) intentional, independent act (needs to be independent from crime – not other member of group of perps) – Maybin 


Principal offender CC 21(1)(a) / aiding CC 21(1)(b) / abetting FCC 21(1)(c)
Aiding: helping the principal offender – purpose must be to aid, and act must actually aid – mens rea minimal (sell chems to known meth cooker)
Abetting: encouraging, counseling, or procuring someone to commit offence
Crown can pursue multiple theories, as long as not speculative, and method not specified in charging sheet – Thatcher
Defense entitled to notice of multiple theories, but cannot claim lack of notice if it introduced the alternative theory – Pickton 
Mere presence is not sufficient for aiding and abetting, so long as (1) no help provided; (2) no pre-existing duty to help – Dunlop & Sylvester
If accompanied by prior knowledge, encouragement (acting as lookout, preventing escape), presence can be evidence of A/A – Dunlop/Sylvester
Aiding and abetting charges cannot be based on recklessness mens rea; more peripheral the involvement, more direct mens rea required – Roach 
Co-principals: if prior knowledge and intent for lesser crime, and you do not stop when others take it further, you are co-guilty – H(LI)
Test: (1) was offence agreed to?; (2) what was mens rea when actus reus was partaken?; (3) was there continued participation? – H(LI)
Mens rea
Subjective: aware (not desire) engaging in conduct - Hibbert; Objective: would reasonable person know / marked departure from what RP would do
Presumption of a subjective mens rea in criminal offence: ADH
Can infer that people intend the natural consequences of their actions: Walle
Wilful blindness: (1) accused (not RP) strongly suspects something and (2) deliberately asks no questions to avoid gaining knowledge - Briscoe
Recklessness: accused aware of risk but proceeded and subjectively took the chance
Available: (1) expressly; (2) Parl seems to cast broad net (Buzzanga); (3) default in subjective offences; not (1) specific intent, (2) intentionally, knowingly, wilfully, for the purpose of, etc.) – Buzzanga, (3) not for child pornography – Lamb 
Specific intent: focussed, narrow intent, like possession of narcotic for purpose of trafficking – more complex thought and reasoning – Tatton
Fault standards
Strict liability between mens rea and absolute liability – can include criminal liability for negligence – mistake of fact is defence – Sault Ste Marie
Test: (1) should accused have been aware of problem? (2) did they have sufficient systems to avoid infraction – onus on accused – Slt Ste Marie
No absolute liability if imprisonment possible – s 7 violation – higher penalty and stigma, higher fault must be – Re BC Motor Vehicle Act
Onus is on accused to show on balance of probabilities that they took all reasonable steps – Sault Ste Marie
Officially induced error defense: (1) error of law / mixed F/L; (2) accused considered legal consequences; (3) advice from appropriate official; (4) advice reasonable; (5) advice erroneous; (6) person relied on advice in committing act – Levis (City) v Tetreault
Modified objective standard: marked departure from what reasonable person would do; in situation of driver, but not personal traits – Beatty
Single momentary error not sufficient to establish fault – Roy
Subjective foresight required for murder – Vaillancourt and theft – Martineau – issue is stigma and sentence (Martineau) – no ‘ought’ - Logan
Not required for: (1) careless use of firearm (Durham); (2) aggravated assault, robbery, firearm offences (Mills)
“unlawfully causing bodily harm” must (1) underlying offence fault (at least SL); (2) objective foresight of non-trivial bodily harm – DeSousa
Unlawful act manslaughter – (1) mens rea for underlying offence; (2) objective foresight non-trivial bodily harm (not death) - Creighton 
Criminal negligence requires ‘marked departure’ from standards of reasonable person – Creighton 
Specific offences
Fraud: (1) prohibited act: deceit, falsehood, fraudulent means; (2) deprivation: actual loss or placing interests at risk
    Mens rea: (1) subjective knowledge of act; (2) subjective knowledge that act could have consequence of deprivation – recklessness OK – Theroux
Drug possession: (1) substance, (2) identity, (3) substance in possession of accused, (4) possession contrary to act, (5) mens rea: knowledge of possession, knowledge of substance possessed, intent to possess, control of the substance – Muthuthevar; possession defined CC s 4(3)
Wrongful convictions 
Marshall – systemic failures: police and prosecutor set up Marshall; Crown didn’t disclose evidence; Crown accepted at face value what they got from police; defense lawyers didn’t seek disclosure; Marshall couldn’t benefit from parole because it wants remorse
Unconstitutional to extradite to country where they would face death, because of risk of wrongful conviction - Burns and Raffay
Crown must disclose before trial all relevant and non-privileged evidence - Stinchcomb
Roles
Purpose of criminal prosecution is not to obtain conviction; counsel have duty to present all available facts; public duty – Boucher
Prosecutorial discretion not reviewable unless conflict of interest, personal beliefs, arbitrariness – Anderson 
Crown must turn over entire investigative file to defense, not just material Crown will use – except clearly irrelevant, privileged – Stinchcombe
Judicial bias: “what would a reasonable, informed person think” – Committee for Justice and Liberty




