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Intentional Torts

· D must subjectively know they are engaging in the prohibited conduct but need not know that the conduct is prohibited.
· The action must be intentional and voluntary (Smith and Stone).
· Intent can be imputed or transferred.
Battery

· Intentional interference with another:

· (a) Without consent;

· (b) Where the interference is offensive or harmful to a reasonable person.

· P has onus of proving then D has onus of proving absence of intention.

· D is responsible for unintended secondary harm inflicted in the act of a primary intentional act of harm (Bettel and Yim).

· The onus of proving consent is on D, even in cases of sexual battery (Non-Marine Underwriters).
False Imprisonment

· If P can freely choose another path without restraint or threat of force/violence, there is no false imprisonment (Byrd and Jones).

· The route of escape must be reasonable.

· False imprisonment can be made out when a person is unlawfully using the authority of their position to restrain a person by threat of consequence (Campbell and Kresge).

Malicious Prosecution (Nelles v. Ontaro)
· (1) Proceedings must have been initiated by D.

· (2) Proceedings must have terminated in favour of P.

· (3) Absence of reasonable and probable cause.

· (a) Must be an actual belief on the part of the prosecutor.

· (b) The belief must be reasonable.

· Assumes the facts are true.

· (4) Malice or ulterior primary purpose.

· (5) P must have suffered loss or damages.

· Crown prosecutor only has immunity when acting in his or her quasi-judicial role. It does not existence when acting outside of that; malice brings us outside the role.

Protection of Privacy
· Occurs when the reasonable use and enjoyment of a person’s property is undermined (Motherwell).

· (1) D knew or ought to have know act would violate privacy (Hollinsworth).

· (2) Must be done without a claim of right – an honest belief in the existence of a state of affairs, which, if they existed, would be a legal justification (Hollinsworth).

Defences

Consent
· Agreeing to have one’s movement restricted cannot be false imprisonment (Heard and Weardale).

Justification (Ward and Vancouver)
· If police officer has reasonable and probable ground to believe that someone was going to commit a crime and arrests him or her, it will not be false imprisonment.

· (1) PO must subjectively believe there are reasonable and probable grounds for arresting P for a particular offence.

· (2) The belief must be reasonable.

· Perfect knowledge is not required, but mere suspicion is not enough.

· Someone can be lawfully arrested for a short “investigative detention” on reasonable suspicion but PO cannot do a full search and the time period must be short.
Defamation

P must prove on BOP:

· (1) The impugned statements were defamatory.
· Test: Would the words tend to lower P in the estimation of right-thinking members of society generally (Sims and Stretch)?
· What does the audience know? What can be derived from the statement?
· The literal meaning may be defamatory.

· Legal or true innuendo – existence of well know facts makes what seems an innocent statement defamatory.

· False or popular innuendo – ordinary person would infer something without knowledge of extra facts.

· (2) They made reference to P (direct or indirect).

· The statements can be reasonably associated with P.

· Indirect Test: (1) Can the statement be regarded as referring to P (is there a reasonable link)? (2) Does the article lead the reasonable people who know P to conclude that it refers to him? London Express.
· (3) They were published or defamatory.

· Told to at least one person.

Defences – D must prove on BOP:

Justification 

· Once P proves that D’s statements were defamatory, they are presumed to be false and the burden is on D to prove otherwise on BOP.
· Look for the sting of the defamation – is the sting true (Williams)?

Absolute Privilege

· Parliamentary proceedings and judicial/quasi-judicial proceedings protected by absolute privilege.

· Is the body quasi-judicial (decision making powers/determine legal rights) or merely administrative in nature (Hung and Gardner)?

Qualified Privilege (Hill v. Church of Scientology)

· (1) Was it qualified privilege?

· (a) You have a responsibility or duty to make the statement;

· (b) The audience has a duty or responsibility to receive the statement.

· (2) Was the privilege exceeded/ do the exceptions apply?

· Scope - The comments must be within the scope of the legal, moral or ethical duty.

· The scope depends on whether reasonable steps to confirm statements were taken, how wide the dissemination was and the level of detail.
· Malice – Ulterior motive or purpose. Knowingly speaking dishonesty or showing reckless disregard for the truth.

Consent

· If P invited or elicited the comments and reasonably anticipated the defamatory comments, it is a full defence (Jones and Brooks).
Fair Comment (WIC Radio v. Simpson)

· (1) The comment must be on a matter of public interest;

· Relates to any type of policy issue – easy to satisfy.

· (2) The comment must be based on fact;

· (3) The comment, though it can include inferences of fact, must be recognizable as comment;

· (4) Could any honest person, however opinionated or prejudiced, express the opinion based on the relevant facts?

· The honesty belief limits it somewhat but it basically defeats any limitation.

· (5) Even if the above are satisfied, it can be defeated if P proves D was subjectively actuated by express malice.

Damages in Negligence

· There is no cap because the damage to reputation can be ongoing (Hill and Scientology)

· Otherwise, D could do a cost-benefit analysis and make a business decision to defame.

Conspiracy (Hunt and Carey Canada)

Agreement by lawful means

· (1) Genuine agreement.

· (2) Predominate purpose is to injure P

· (3) Resulting damages.

Agreement by unlawful means

· (1) Agreement.

· (2) Unlawful means – breach of statute.

· (3) No predominate purpose threshold.

· (4) Conduct is directed towards P and others and the likelihood of injury is known by D or should have been known in the circumstances.
Violation of Privacy (Watts v. Klaemt)
· (1) A person must willfully violate your privacy.

· (a) Intention to do the act.

· (b) Knew or ought to have known it was breaching the person’s privacy.

· (2) The privacy must be reasonable in the circumstances.

· Nature and numbers of incidents are considered.

Defences for Intentional Torts

· Duress is not a defence but goes to damages (Gilbert and Stone).
· Provocation may mitigate damages. Would a reasonable person in D’s position have lost control? Also it must be immediately prior to the act (Miska and Sivec).
· A mistake of law is not a defence but may mitigate damages. A mistake of fact can negate intent (Hodgkinson).
Lawful Defence of Self and Property (Watts and Klaemt)
· (1) Person in question must have been a threat.

· (2) The response must be proportionate with the danger 

Consent

· Consent will be vitiated if obtained through exercising the power of authority and consent would not have otherwise been obtained (Norberg and Wynrib).

· Fraud can vitiate consent if:

· (1) D was aware of and responsible for P’s misapprehension.

· (2) It was causative of person’s decision.

· (3) It goes to the nature and quality of the act.
Implied Consent

· Players in sports implicitly consent to the ordinary risks as long as the play is fair and according to the rules and the blows are given in sport and not maliciously (Wright and McLean).

· Actions that fall outside the normal degree of accepted risk in the sport are outside the scope of implied consent (Agar and Canning).

Consent to Treatment and Counseling

· Healthcare professional has burden of proving consent on BOP.

· Patient’s consent must be based on a full and frank disclosure of the nature of the procedure and its risks.

· If consent has not been limited and the conditions could not have been reasonably foreseen, medical necessity can imply consent. However, if there is an opportunity to get consent, it must be had (Marshall and Curry).

· The doctrine of informed consent does not extend to informed refusal (Malette and Shulman).

Self-Defence

· D must established on BOP:

· (1) He or she honestly believed that an assault was imminent;

· (2) The amount of force used to avert the risk was reasonable in all of the circumstances.

· D does not have to measure his self-defensive blows with exactitude (Wackett and Calder).
Negligence

Duty of Care
· (1) DOC; (2) SOC; (3) Causation; (4) Actual loss; (5) Remoteness of damage.
Cooper

· (0) Is a DOC established or analogous to an established DOC?

· Keep in mind talking about as between class of which D is a member and class of which P is a member.

· (1)(a) Was the harm reasonably foreseeable?

· Need not prove the specific injury was reasonably foreseeable but that the class of persons within proximity may be injured in some way (Donaldson).

· (b) Was there proximity?

· Consider expectations, representations, and reliance.

· How close and direct is the relationship (Hill and Hamilton)?

· (2) Consider social/legal policy considerations that might negate or limit the DOC outside of the relationship of the parties in question.

· (a) Policy as it relates to proximity.

· (b) Broader policy issues.

Duty to Rescue

· There is an obligation if D innocently or negligently creates P’s perilous situation.

· Otherwise, there is no legal duty to take positive action (Osterlind).

· However, once a rescue has begun, the rescuer has the duty to perform it as a reasonable person in the circumstances would (Matthews).

Standard of Care

The Reasonable Person Test

· It is a modified objective test. Professional standards inform the test and all circumstances are considered (Arland and Taylor).

· What would a reasonable person in the circumstances have done?

Factors Considered in Determining Breach

· As the risk and potential severity or injury increases, so does the SOC (Bolton and Stone).

· As the risk of harm increases, so does the SOC (Paris and Stepney).
· Depends on the specifics of the situation (one-eyed P).

· There is a duty to take reasonable measures to prevent or minimize damage. Difficulty and cost of avoidance are considered. P must prove there was a reasonably practical alternative D failed to adopt (Vaughn).

· Social utility is a factor (Law Estate).

Causation

· Divisible loss – use but-for test.

· Indivisible loss – use material contribution test.

But-For Test

· A causal link between the alleged negligence and the loss must be established (Kauffman).

· Must be a substantial contribution (Resurfice).

· Would P have died/been injured anyway (Barnett)?

Learned Intermediary

· Cannot escape liability by claiming P cannot prove intermediary would have provided information even if they were informed by manufacturer (Hollis).

Material Contribution

· Was the conduct a sufficient condition / a material contribution? Used when but-for would work unfairness (Walker Estate).

· It is a material contribution if it falls outside the de minimis range.

· (1) Is it impossible for P to prove causation with the but-for test because of factors beyond his control?

· Scientific or behavioral issue where it is impossible to pinpoint exact cause (Resurfice).

· Independent sufficient clauses (Lambton and Mellish).

· (2) Did D breach SOC and do the injuries fall within the ambit of risk created by D’s breach?

· Argue Resurfice wrongly decided.

Independent Insufficient Clauses

· No one factor would have caused the loss on its own.

· If contribution is outside of de minimis range, D will be fully liable regardless of crumbling skull (Athey; Nowlan). Of course, this does affect damages.
Liability of Public Authorities

(1) Duty of Care (about general facts and not specifics)
· Apply Cooper test:

· (1)(a) Was the harm reasonably foreseeable?

· Yes. 

· (b) Was there proximity?

· Is a person in that class of persons at a reasonably foreseeable risk of being injured (Donaldson)?

· Yes.

· (2) Is there policy consideration that might negate or limit DOC?

· Start with the presumption government is a normal D. Can this be rebutted with exclusion exceptions (Just)?

· Was the action of the government general policy or operational (Just)?

· If operation then there is a DOC

· If policy, there is no DOC.

· The policy decision must have been made in the bona fide exercise of it.
(2) Standard of Care 

· Is the scope of the program narrow or broad (Just)?

· The definition of scope may be a high-level policy decision.

· A narrow scope of the program will lower the SOC.

· Once a DOC has been established, the government must operate the program reasonably in the circumstances.

· This must be assessed in light of the budgetary concerns and availability of qualified people.

· Pay attention to probability and severity of harm (Bolton and Stone) and social utility (Watt).

· Balance the risk against the measure necessary to eliminate the risk and the end to be achieved (Watt).

· (3) Causation, remoteness of damage, actual loss, and defences apply normally.

Vicarious Liability (KLB v. BC)
· (1) P must demonstrate the relationship between tortfeasor and person against whom liability is sought to make a claim for vicarious liability possible.

· (2) P must demonstrate that the tort is sufficiently connected to the tortfeasor’s assigned tasks that the tort can be regarded as a materialization of the risks created by the enterprise.

· (3) Is the tortfeasor an employee or independent contractor? How independent is the action taken by the tortfeasor?

Negligent Misrepresentation (Hercules and Ernst & Young)
Duty of Care

· (1) Reasonable reliance test – (a) D ought reasonably to foresee that P will rely on his/her representation; and

· (b) Reliance by P would, in the particular circumstances be reasonable. Factors:
· D had a direct or indirect financial interest in the transaction in respect of which the representation was made.

· D was a professional or someone who possessed special skill, judgment, or knowledge.

· The advice or information was provided in the course of D’s business.

· The information or advice was given deliberately and not on a social occasion.

· The information or advice was given in a response to a specific enquiry or request.

· (2) Is this an area where we want limitations? If so, extra criteria.

· Explain why or why not– make a policy argument for each side focusing on (i) why we want liability and (ii) the risk of indeterminate liability to an indeterminate class.

· (a) D knew the identity of P or class of P’s who would rely;

· (b) The reliance related to the particular transaction in issue.

· Narrow criteria – a statement prepared for a $10,000 transaction could not be relied upon for a $100,000 transaction, for example.

· Then proceed with SOC, causation, remoteness of damages and actual loss.

Nuisance (Heyes and Vancouver)
· (1) Is there a nuisance?

· (2) Was it a private nuisance with special damages to P?

· (3) Defence of statutory authority.
· (a) The project must have been authorized by the legislature or Parliament.

· (b) Nuisance must be the inevitable consequence.

· If you can do it another way, it is not inevitable.

Product Liability

Duty of Care

· Easily established based on Hollis and Resurfice.

· (1)(a) The harm was reasonable foreseeable. (b) Proximity. (2) No policy reasons against and strong policy reasons for. Cooper.

Standard of Care

· There is a continuing duty to warn. The higher the inherent risk the higher the standard (Hollis).

· Pay attention to probability and severity of harm (Bolton and Stone) and social utility (Watt).

Causation

· Product liability uses a subjective rather than a modified objective test (Hollis).

· Would P have used the product anyway?

· A manufacturer cannot escape liability by proving that learned intermediary, if they had the information, would hypothetically not have discharged their duty to warn (Hollis).

· But-for is the presumed test. Material contribution is reserved for special cases (Resurfice).

Defences in Negligence

Contributory Negligence

· (0) First perform standard negligence analysis. The relevant party must owe a DOC to be contributory negligent.

· (1) Did P fail to take a precaution that a reasonable person in the circumstances would have taken (Gagnon)?

· (2) Did the failure to take the precaution contribute to the damage incurred (Gagnon)?

· D must prove that a reasonable person in P’s position would not have acted as P did in the situation, accounting for the stress of an emergency (Walls and Mussens).

· The consequences of the contributory negligence must have been reasonably foreseeable (Mortimer and Cameron; Cempel and Harrison).

Voluntary Assumption of Risk

· A complete defence.

· If you consent to a dangerous activity you cannot then sue for negligence.

· It must be real consent – an express or implied bargain (Dube and Labar).

· P must have known of virtually certain risk of harm and bargained away his/her legal right to sue (Dube and Labar).

· Did the consent absolve D of his/her DOC?

· Watts and Klaemt may have loosened the above standard. The degree of risk of harm and express bargain requirements both appear to less strict in the wake of the case.
Inevitable Accident

· You cannot prove D breached SOC is another way to look at it.

· There is a presumption that there was not an inevitable accident that must be displaced (Rintoul).

· The onus is on D to prove that there was a breached SOC on the part of a 3rd party that gave rise to an inevitable accident (Rintoul).

· Be sure to go through DOC analysis first and causation analysis after.

Ex Turpi Causa (Watts and Klaemt)
· (1) P must have engaged in a course of conduct or intended course of conduct that is clearly reprehensible, typically in breach of CC.

· (2) There must be some connection between the criminal activity and the injury or loss.

· (3) In addition, the court must be satisfied that the conduct is sufficiently reprehensible and a sufficiently close connection to disentitle P for the assistance of court of law.

· (4) The defence is limited to someone using the court system to protect his or her illegal windfall and does not apply to injuries sustained in the course of illegal activity.
Damages

Compensatory Damages

· Aim is to put P where they were before.

· Pecuniary – tangible financial losses resulting from injury.

· Non-pecuniary – compensation for pain and suffering.

· P has duty to mitigate.

Pecuniary Loss – Future Care (Andrews)
· An estimate of what care will be needed and for how long is made.

· There is a reasonableness aspect.

· Social costs are considered in choosing between reasonable alternatives.

· However, costs cannot require the choice of an unreasonable alternative.

· Life expectancy after the accident is used.

· Expenses that would be incurred in good health are deducted to avoid double counting.

Pecuniary Loss – Lost Earning Capacity (Andrews)
· Life expectancy before the accident is used.

· Earning potential viewed as a capital asset.

· Level of earnings and length of working life is considered.

Non-Pecuniary Loss (Andrews)
· Functional approach – awarded to make life more enjoyable by compensating for pain and suffering. Aimed at making life, as much as possible, like it was before the accident.

· Not sympathy related!

· The award must be fair and reasonable.

· Non-pecuniary losses are currently capped at $300,000.

Punitive Damages (Hills and Scientology)
· Takes into account how large compensation damages are.

· If extra measures are desired, punitive damages can be awarded.

· Was D’s misconduct so outrageous that punitive damages were rationally required to act as deterrence?
Apportioning Damages

· The apportionment is based on responsibility. A party with an ongoing duty will has a greater responsibility and thusly will be held liable for a greater share of damages (Mortimer and Cameron).

· It is based on the degree of fault and blameworthiness NOT of the degree of causation (Cempel and Harrison Hot Springs).

· Who is more responsible on a moral/practical level? Who departed more from SOC?

Remoteness of Damages

· (1) The tort must be a cause in fact of the damage.

· However, factual causation is not enough. There must be sufficient legal causation to award damages.

· (2) Is the damage the type or kind that any reasonable person might foresee (Assiniboine)?

· It must be a real risk – something that a reasonable person would not brush aside as far-fetched (Mustapha).

· The precise manner in which the damage occurs need not be foreseeable but there must be foreseeability in the general sense (Assiniboine).

· The thin skull rule applies (Marcanato and Franklin).

· Physiological injuries (Mustapha)
· The law expects a reasonable fortitude of citizens and will not impose liability for considerable frailty.

· The thin skull rule is not invoked until it is demonstrated that a reasonable person would have suffered some mental injury.

· At that point, the thin skull rule can be invoked and D will be liable for the full extent of the mental injury.

Damages from Charter Breach (Ward and Vancouver)

· s. 24 of the Charter allows court to award any remedy appropriate in the circumstances.

· Narrow application – did D violate the Charter rights of P?

· To implicate police officers, the Charter right must have been violated maliciously.
