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CASE: architect gets thrown out of club and his arm breaks. Lawyer: (a) checks for limitation periods; (b) assess whether there is a realistic case; (c) find what court to take it to; (d) file a writ - officially commence the lawsuit. The plaintiff files  a Statement of Claim - setting out the basics of the plaintiffs case; (e) Serve copies of the claim to all people who need it; (f) Defendants go see their lawyers and file Statement of Defense - a basic response to the plaintiff.  Llitigation process starts unfolding that possibly lead up to the trial. (g) Settlement discussions to avoid trial expenses and unpredictable court proceedings; (h) Chambers (not required): go before a judge and get something decided before the trial that needs to be - no witnesses - preliminary issues litigated. Statement of Claim makes no sense so the judge instructs them to rewrite it. Judge could also throws it out; (i) Discovery process: each side shows their cards in terms of what documents they have that may be relevant to the litigation. List the documents that you are not disclosing. Large penalities! (j) Examinations for Discovery: in an informal (not court) setting, sides will meet to interview other sides’ witnesses - everyone is under oath - you just want to get their side and tie them down - DO NOT confront until trial; (k) Trial  if there is no settlement. 

The onus of proof is on the plaintiff: Did bouncers apply force to the plaintiff? Did these persons cause the injuries? Did the bouncers intend to apply force to the plaintiff? The defendent may not just pick apart the plaintiff’s case, but may also put forward certain defenses. (l) The judge will then make a ruling (eg: defendents are liable); (m) Determine/estimate damages; (n) Court costs: losing party usually has to pay portion of winning party’s legal fees. (o) Appeal process. 

INTENTIONAL TORTS

Differences between criminal and tort proceedings: (a) Conceptionally different: in criminal sphere you have violated the state; (b) Could be much easier to prove something in a civil tort proceeding. Burden of proof in criminal trials is beyond reasonable doubt. In civil proceedings you can force person to testify; (c) Different result: it is about damages, not punishment, etc. 

INTENTIONAL TORT: a requirement that the plaintiff demonstrate the defendant subjectively knew they were engaging in conduct prohibited by the tort. They do NOT have to know the act is prohibited/illegal. Intent is about what that person intended to do: what was their desire in bringing about the results or consequences of his or her act. You must address whether or not it was voluntary conduct: defendant must have exercised control over his or her physical actions. 

A person is liable if his conduct is both voluntary and intentional. As for the voluntary: did he exercise control over his actions? As for the intent: his desire to bring about the results or consequences of his act.
PROVING INTENT: (a) motive; (b) admissions; (c) common sense presumption: people usually intend the consequences of their acts.

Imputed Intent: intent includes not only desired consequences of an act, but also those unintended consequences that are certain to result from it.

Transferred Intent: is invoked when a person intends to commit an intentional tort against one party, but unintentionally commits an intentional tort against the plaintiff. ALSO applies when D intends to commit one type of intentional tort against P but unintentionally commits another. 

Motive: the reason behind the intentional conduct - intent is desire to bring about a consequence. If you hit someone there are reasons for it: greed, anger. Motive is generally not an element of the cause of action. But motive can be important in a tort case: (a) by helping to prove identity; (b) can be relevant to proving intent. Motive does not have to be proven, but it can help the case. *** 

Duress: you really didn’t think you had a choice (I needed to trespass on someone’s land in order to hide from an axe murderer). “Morally I had no choice under the circumstances.” Here, you did jump in the land voluntarily, but the circumstances will be considered in mitigating the damages. Duress will neither negate volititon and intent nor serve as a defense. 

Provocation: “I lost control after being insulted.” Does it negate intent? No but can mitigate damages. Limitations: (a) provocation must come from plaintiff; (b) has to have occurred at the time or shortly after the assault; (c) some defences have “reasonableness” requirement. Can’t just fly off the handle - Being insulted must have been such that would have caused a reasonable person to lose control. In provocation, the focus is on the DEFENDANT. In Miska v. Sivec the conduct of P to be capable of being considered provocation must have been such as to cause D to lose his power of self control and must have occurred at the time of or shortly before the assault. (NOT night before).

Mistakes can be barriers in proving intent. A mistake occurs when D intends the consequences of his act, but those consequences have different factual or legal significance than the contemplated (wolf hunters shoot a dog they thought was wolf) - this mistake does not negate liability but may mitigate damages. In Hodgkinson case, someone was trying to break in a gov’t office - DM applied force to remove him. The court found he didn’t have the authority to remove him. 
Accident: used to refer to any situation in which D unintentionally and without negligence injured P. A defendent can NOT be held liable for injuries caused by accident. Difference between mistake and accident is absence of intent. Note: this is accident without negligence.

Battery: involves physical assault: “an intentional physical interference with another person in 2 circumstances: (a) without consent; (b) interference was offensive or harmful.” Measurements based on what the “reasonable” person would have thought was offensive. 

Malette “P may recover battery even if she has suffered no physical harm” (blood transfusions).

Morgan: D may be held liable for battery for intentionally interfering with anything P is carrying. 

Can you bring lawsuit for battery: (a) there must be physical injuries;  (b) can he afford to pay? (c) must be important to you in principle - I want a judgment. 

Bettel v. Yim case: Once you intend to physically interfere, you are responsible for all the conduct and damages that result.

Issues: (a) Has a tort of battery been established? (b) Is store owner responsible for injuries? Acknowledge: a tort of battery has taken place in form of shaking, as admitted by the store owner - there are no obvious defenses here. As for the headbutt, did the owner intend to do the damage that resulted? POLICY - practical level - how difficult to prove if he meant for the head to contact. “Thin skull rule”: you hit a person with a thin skull and person has a concussion. Doctrine is you take the victim as you find him. Defendant’s admitted purposes of grabbing and shaking P does NOT fall into any accepted defenses of battery (consent, self-defense, defense of property, necessity, legal authority). 

Scalera v. Oppenheim: Onus is on D of proving consent.

Bus driver engages in non-consensual sex with female. Her insurance company excludes liability arising from intentionally caused injuries. Issue: who has onus of proving/disproving the consent issue? In tort cases, having the onus can be very important. There are 2 aspects to consent: (a) did P consent? (b) D may have thought P was consenting. Arguments put forward as  to why should the onus be on P for consent: (policy matters): (a) generally P has to prove onus...why make it easier for P here? (b) other nations (England) taking this route; (c) there will be lots of unjust lawsuits come forward because P will think it will be easy to win. Court  rejects these arguments and says onus should be on D (practical/policy): (a) D is going to have lots of information to put forward as evidence; (b) danger of placing special, unjustitifed burdens on victims of sexual encounters; (c) putting onus on P would be conducive to tendency to blaming the victim...leading to under-reporting to sexual offenses. 

False Imprisonment
Premised on broader common law notion of protecting your integrity and a notion of freedom of movement. Someone has made a complete restriction on your freedom of movement. Defense: legal justification (eg: if officer had authority to arrest you). 3 elements: (a) volition; (b) intent; (c) total restraint. 

Byrd v. Jones: False Imprisonment only covers complete restrictions.

there is an obstruction of movement - a convenience issue, not a complete restriction on your liberty. Court says false imprisonment intended to apply on complete restrictions - not just convenience issues. There is a dissent: Why bother writing a dissent? (a) May go to SCC; (b) Dissent may go to discuss broader issues containing a discussion that can be used in making other laws or other cases; (c) Writing a dissent is pursuant to their oath of office to judge according to the law. What about reasonable route of escape? The law seems to say if  you can get out of alleged confinement it is not FI (within limits). 

Campbell v. Kresge: Intention to confine is key with respect to determining liability. Once badge comes out she is told to come with him to avoid embarrassment. “Limited time period” but at some point she argues she was within complete confinement. Assumption here is that there no legal justification for imprisoning her. Question is whether the officer intended to confine her. Consider that he thought he had a slam dunk but didn’t know that his informant would not be there when they got inside the store. The officer flashing his badge was an important factor in the decision (power imbalance). In the end the court finds that she thought she reasonably had no choice. She was not consenting to go with the Corporal but was going with him out of fear. 

Note: a person may be liable in false imprisonment not only for restraining, but also for ordering another person to do so. If store manager yells, “stop that man, he is a thief!” - both he and officer are responsible for imprisonment. BUT if manager only provides info to officer, the officer alone is responsible. 

Herd Case: Agrees to work in coal mine in certain conditions but was not permitted to leave by his bosses. Court finds that staying down was a term of his employment (conditions he agreed to) and he could not say it was against his will. The court makes clear that if danger were an issue, it would be a different story (conditions). Consider: if man gets into express train and doors are locked...he is NOT entitled to call for doors to be opened - he must abide by terms on which he has entered train. 

Malicious Prosecution

If a case is brought against you and it is found it had little or no merit.

Consider: Impact that criminal charges have: your reputation can be ruined - finances in tatters. 

MP is concerned with indirect interferences, namely those resulting from improper initiation of criminal proceedings against person. Plaintiff must establish he has suffered loss or harm.Consider: Role of Crown in criminal proceedings. Every lawyer has duties to public, court, and communities. Crown has additional duties: (a) public has entrusted them to bring prosecutions; (b) goal of prosecutor see justice is done; (c) you advocate as part of public interest. 

Context for MP: client has been charged, has been acquitted. MP is very difficult to do: (a) expensive; (b) many procedural steps; (c) standards to reach are difficult; (d) many people are acquitted on technicality.

Four necessary elements: (a) Proceedings must be initiated by defen - Crown brought case against a person; (b) proceedings must terminated in favor of plaintiff; (c) absence of reasonable and probable cause - pros  must have had an honest belief in guilt of accused: ask “would a reasonable prosecutor have thought there was reasonable case; (d) malice, or a primary purpose other than that of carrying the law into effect - improper purpose...deliberate and improper use of office of “minister of justice.” Malice would involve, for example, withholding evidence (etc) and obstructing justice. 

Reasonable cause: an honest belief in guilt of accused based upon full conviction, founded on reasonable grounds, of the existence of state of dircumstances....to lead to conclusion that person was probably guility...” There must be both ACTUAL belief on part of the prosecutor and that belief must be reasonable in the circumstances. (For judge to decide - NOT jury).

Immunity: Politcians can be offered immunity but not outside. Partial immunity: sometimes PM’s and presidents cannot be sued civily. 

Should prosecutors have immunity? YES: (a) encourages public trust and confidence in the impartiality of the prosecutor; (b) anything but would act as “chilling effect” of Crown to exercise discretion - the chance of being sued could persuade prosecutor to dump cases;   (c) open the chance of threatening. NO: (a) public confidence could suffer if it is shielded from liability; (b) principle of equality under the law; (c) regard must be had for victim of malicious prosecution - wrongdoer won’t be held accountable - why have a right (in Charter) and not a remedy? (d) we are not talking about mistakes - the standards are high - there is no threat of junk lawsuits. 

PROTECTION OF PRIVACY

There are Charter protections for privacy-related issues, though not mentioned specifically (p.99).***

Protected piecemeal: homeowners will succeed in trespass to land against someone who has planted listening device on property, but not against individual who intercepts conversations without entering their land. Rather, point out and emphasize connections and relations with existing torts.

Motherwell v. Motherwell: Court: phone calls (you have to pick up before you know who it is) considered nuisance, while the mail was not (you don’t have to open it). On phone aspect, it was brought into a privacy element. 

Hollinsworth v. BCTV: Video has been made during hair transplant, he gave permission to show video in teaching circumstances. The plaintiff awared $15000 in damages. Privacy Act cites violation of privacy as a “tort, actionable without proof of damage, for a person, wilfully and without a  claim of right, to violate the privacy of another.” Wilful implies an intention to do an act which the person doing the act knew or should have known  would violate the privacy of another person - NOT merely any intentional  act that has the effect of violating privacy. KEY distinction.*** Appeal is dismissed. BCTV not liable in defamation because it had not made a false statement. 

Violation of privacy actionable: (a) willfully - intention to do an act which person knew or should have known would violate privacy; (b) without a claim of right: an honest belief in a state of affairs, which, if it existed, would be a legal justif or excuse. 

Consent
Can be used as a defense.

Gives rise to a number of legal issues: can you presume someone consented to something? Is there scope you can put on consent? What  level of knowledge do you have to have to give consent? Are there circumstances where apparent consent might be vitiated (taken away; never having existed)? Does common law say you can’t consent to certain things?

If plaintiff cannot establish absence of consent, NO TORT!

In order to establish defense of consent, D must prove that P agreed to the act giving rise to the tort. 

Implied Consent and the point at which a certain conduct will be outside the scope of that consent. Question: if you agree to participate in a sporting activity is there implied consent for the conduct activity? You get a broken leg and want to sue - by participating have you impliedly given your consent to conduct that is common? There is no specific statement - but there is there implied consent? Many activities are outside the scope of implied consent: ones that are aimed at causing injury (hockey). How premeditated is the conduct and how far outside the bounds of accepted activity in the sport is it? 

Wright v. McLean: Consent is a full defense - not a partial defense. In sport where there is no malice or anger combatants take the ordinary risks of the activity that they are engaged in - but only when play is fair, within the rules and if no malice. 

Mudballs are thrown and someone gets hurt with a rock.

Elliott v. Amphitheatre: spectator hit by hockey puck. Plaintiff absolved of liability...nothing spectator as amateur hockey player aware of the risks.

Agar v. Canning: (Exceeding Consent) Two hockey players: P tried to  hook him, D took stick and hit him in face leaving P unconscious. How does the court analyze this case in terms of implied consent and conduct that goes beyond that consent? Factors in crossing the line: (a) definite resolve in causing injury to another; (b) if it is unintentional injury due to frequent breaking of rules that is type of activity that should be pursuant to civil action. Lack of pleading provocation may have been strategic: the provoked element may undermine P’s case - when you claim provocation you are saying that you are in control and know what you are doing. (Notes: judge affirms normality of behavior - commonly occuring physical contact - that result in penalties). Hitting P with stick goes beyond limit marking exemption from liability - but damages reduced by one third because of great provocation. 

Exceeded Consent: In R. v. Jobidon, the SCC held combatants’ consent is vitiated if they “intentionally apply force causing serious hurt or non-trivial bodily harm to each other.” In a later case, SCC clarified its position: “...consent will ony be negated if accused both intends and causes serious bodily harm. 

Competency to Consent: in order for consent to be valid person giving it must be capable of appreciating the nature and consequences of the act to which it applies (age, physical/mental illness, intoxication). Issue addresses person’s ability to understand the info relevant to the issue. Consent of person under 14 does not fly in sexual assault. 

How Genuine is the Consent? Circumstanes when there appears to be some apparent consent, but the law looks at the circumstances but it is not genuine and so D can not raise it as a defense. Example....

Consent by fraud: Bungee operator says the cord does not go near the ground and doesn’t tell you there are accidents. You say “yes” but your consent is based upon that fraudulent statement “vitiated by fraud.” Consent based on fraud not necessarily to vitiate consent. You must establish: (a) False statement; (b) False representation base of the consent (eg: you didn’t say I’m doing it no matter what?); (c) D must have known they were being fraudulent; (d) Fraud must have gone to a material issue, not a collateral one: “Is this fraud going to the nature and quality of the act?” Material: doctor sexually abuses patient who consented to medical examination. Collateral: someone has sex with another based on fraudulent representation of wealth or status. 

**SCC now finds fraud as to harmful consequences of accused’s act can vitiate plaintiff’s consent. R v. Cuerrier where he knew he was HIV positive and slept with two women. If to negate consent: (a) Crown had to prove dishonesty - including lying and/or non-disclosure; (b) dishonesty had to result in deprivaton - including actual harm or significant risk; (c) Crown has to prove dishonesty induced complaintants to consent when they otherwise would not have done so.

Viciated Consent Test: (a) Was consent obtained voluntarily? (b) Did you expose the sexual partner to a serious risk of bodily harm? 

Mistake: the fact that P’s consent was induced by a mistaken belief will vitiate the consent only if D was responsible for creating P’s misapprehension. 

Duress: Latter v. Braddel --> doctor inspects the housemaid. 

Viciating Consent by Reason of Power Imbalance: We may have apparent consent but what were the circumstances involved? Was P in position to exercise his/her free will? Norberg v. Wineberg*** A doctor and patient - there is exchange - he says he will give her drugs for sexual services. Can she sue for battery and other tort actions? He raises the consent issue. Court looks behind that: patient drug addicted - there is an expectation that doctor will not abuse position of trust. Consent here is vitiated. Consent only obtained because of person’s authority.

Public Policy Limit: There are some limits to using the consent argument. Consider harm brought, etc. A fight on the street with violence is something that there can be no extent to. Layered example: MM v. KK: D had sex with 15 year old foster daughter. Court rejected consent of defense bec it was dependent on D wrongdoing. 

Consent to Treatment and Counselling

Healthcare practioners must obtain consent to initiate any physical exam, test, procedure, surgery, or counselling. However, suing a doctor, including cases of battery is NOT easily done. Doctors are very organized in defending themselves...retain entire law firms...CMIA is their insurance scheme...and they are prepared to litigate all the way to the SCC...rarely settling. 

Rule: consent must relate to specific procedure or treatment. 

There are questions on whether doctors are entitled to do a procedure in the first place - not just malpractice. If you don’t properly consent, it is a form of battery. It all comes down to the issue of consent. 

Consent must be given voluntarily: yet the legal definition of volition is broad. Patients who reluctantly consent to treatment because they have been threatened with firing from a job or expulsion from school have still voluntarily consented. 

*Note: patients who reluctantly consent to treatment because they have been threatened with termination from a job or expulsion from school will STILL be held to have voluntarily consented. 

Consent can be explicit (signing form), and also be implicit (you were told about operation, you said you understand, you come for the operation the next day). 

Informed Consent: Did person understand nature of intervention? Did they understand basic risks? Did they understand alternatives? 

Exceptions: (1) Emergency when person could die and cannot give consent reasonably. Although next of kin may be consulted their consent irrelevant; (2) If you are doing necessary follow-up procedures in operation ---> you implicitly consent to follow up. 

Marshall v. Curry: (Testicle removed during hernia operation). Rule: In the ordinary case where there is an opportunity to obtain the consent of the patient must be had. Consent may also be implied from the conversation preceding an operation or from the antecedent circumstances. Found: Surgeon discovered conditions which neither party had anticipated, and which he could not have reasonably foreseen, and that in removing the testicle he acted in interest of his patient and protection of his health...” Medically necessary. Surgeon had no prior limitation from patient. 

Malette v. Shulman: The doctrine of informed consent does not extend to informed refusal. Patients have right to control their bodies.

(JW got blood transition despite doctor seeing her card saying she did not want a blood transfustion under any circumstances). Theoretical question: how strong is a person’s autonomy...can we override them? AND if a person refuses treatment, does it also have to be informed consent? Doctor’s case: (a) No evidence that card represented current intent; (b) no evidence that construction applied to present life-threatening circumstances; (c) At time she signed the card, was she fully informed of risks...was this an informed decision? (d) Was there religious peer pressure? What about informed NON treatment?  Person can refuse on any grounds - supremacy of patient’s right of his own body. Held: Card constituted valid restriction of surgeon’s right to treat the patient and administration of blood. The written direction contained in the card was not properly disregarded on basis that circumstances prohibited verification of that decision as an informed choice.

Burden of Proof and Consent Forms: Consent may be given orally or in writing. BUT: a signed consent form provides only some evidence, not conclusive, of consent. ISSUE: did patient understand nature of procedures and risks, and consented to them?

Self-Defence
In situations where you defend yourself, it is complete defense. If D wants to invoke self-defense he must establish that: (a) he reasonably believed the assault was imminent; (b) you used reasonable amount of force to avert risk; (c) there was no reasonable alternative. These rules have objective and subjective requirements. If you fail on any of these three, the defense fails. Objective requirement: would reasonable person also think like the accused did? 

Wackett v. Calder: You don’t have to respond with complete “nicety” when being attacked.

(Encounter in a beer parlour). Plaintiff had some level of blame and on evidence was attacking one of the defendants. But, was there a reasonable alternative? Was there too much force used? Trial judge finds that self-defense does not apply and CA overturns it. Dissenting judge says, “we aren’t to retry, the trial judge made factual findings and we should give deference to these findings.” Appeal Courts often say, in issues of law, they are strict with trial judges. On issues of fact they give deference to findings of trial judges. Generally overturn findings of fact that are patently unreasonable. CA emphasizes one point of law: you don’t have to measure with “complete nicety” when being attacked. CA also said trial judge overlooked evidence that A were turning away to re-enter hotel when R attacked the second time. Also, though there was evidence R was intoxicated, there was no evidence that he was incapable of doing serious physical damage to others ---> different factual conclusions. Objective analysis: has been from perspective of objective “man.” Yet SCC says to look at it from perspective of reasonable person... you must look through eyes of a woman, etc. 

Other points on Self Defence: (a) In determining whether force used was excessive, court should consider nature of force used and the circumstances, not necessarily resultant injuries; (b) Evidence that D was convicted of criminal assault provides strong proof against plea of self-defence in related civil area; (c) D does NOT have to wait for other party to strike a first blow; (d) a person who makes reasonable mistake of fact in acting in self-defence can still rely on the defence.

R v. HANDY Case [Written Assignment Material]

The Plaintiff needs to lead evidence to get over thresholds. The trial judge has to rule on admissability of evidence. TEST: Have to weigh helpfulness against any potential to mislead the trial of fact.

Probative Value: is it helpful to this case? Does trier of fact need to hear it? You can’t just present evidence you’d like to have. Must be material or relevant. You also have to balance that against its potential to mislead a jury. Evidence of prior bad acts: the law is very cautious about presenting other bad acts outside the basis of the claim. Even if you are convicted of something because jury might find you guilty for prejudicial reasons rather than the evidence at hand.

MORAL PREJUDICE: jury evidenced by bad past facts in non-evidentiary way. Total assumption that if you did something bad in past you must have done this one too. “Where there is smoke there is fire.” Also, you might say, I can’t resolve this case...hey...I”ll take you down for that one right here and now. Jury is told: you must put out all other acts! 

REASONING PREJUDICE: Calling evidence about other bad acts might lead jury to lose their focus. 

   General Rule: cannot put prior (bad) acts before a jury. 

    But there are EXCEPTIONS...

Jury would hear about drug dealing in order to help give them an understanding events that lead to a murder. Where does motive come from?

Evidence may have value to the proceeding that doesn’t necessarily say the guy is a bad dude.

Engages in type of activity: what is being alleged now is so similar to past acts - similarity so high that is probative value outweighs it prejudicial nature. Specificity and similarity.

Handy has given us a basic threshold to look at: drawing line between evidence: general propensity versus situation specific propensity. A situation specific propensity: demonstrated propensity to do very similar things in very similar situations. 

How do you define specific acts? Sometimes there will be a mark of Zorro. (Improbability of coincidence). If you have one same exact phrase mentioned at same scene, for example. Factors the court will look at:

Proximity and time between the acts (closer they are in time the more weight);

Extent to which the acts themselves are similar: physical conduct and direct events - are there similarities between the acts?

Number of alleged incidents: if there is evidence in a whole series of events, you might require less similarity. Note: if they are related in a general level, they will not be admissible;

Circumstances surrounding the acts: context in which it happened. 

What could undermine the force of similar evidence? COLLUSION. If there is opportunity for the different witnesses to have spoken together - now there is alternative explanation for the consistency. If there is potential of collusion, what does “gatekeeper”/judge do? If evidence of collusion is so powerful he/she will make evidence inadmissable.

If there is some evidence they may have talked, encouraged the other to bring a claim - should it be allowed? What degree? In Handy, where there is some evidence for the potential for communication that they knew each other, had opportunity to discuss case, that could be important, but...maybe they were both in the doctor’s office. Can’t just eliminate SFE due to potential they could have spoken. 

But if it goes into collusion: someone heard witnesses talking “this was done to me, I need the money, didn’t something similar happen to you?” Maybe they were trying to push someone into it. Not just potential for contact/discussion but there is evidence that they colluded their evidence. Handy says, “where there is an err of reality to claim of collusion, the evidence can be potentially excluded on that basis. Then there is onus on party who wishes to lead evidence that on balance of prob that it is not tainted by collusion. Main issue for getting SFE admitted is the similar fact standard. Second issue is collusion. 

One more example of similar fact evidence 

Credibility of P’s assertion. If P suing surgeon in battery - P knew surgery was controversial, but could be very beneficial. P signed a waiver. P says, we had conversation previous where a couple of things happened: (a) the doctor says, it doesn’t say it in the waiver, but this is the only chance to save your life; (b) P hummed and hawed...doctor became agressive, and pushed him into signing; (c) Doctor said, we read waiver, said it was P’s choice, and then he signed. it. We are concerned about credibility of P’s assertion that this conversation happened the way it did. 

NOW: not part of this case...lawyer finds research on this doctor --> there was another person who met with this doctor...wondered if she should sign it. As she hummed and hawed, the doctor got agressive and pushed her into signing. 

P would like to have her come in to support his credibilty. The jury will see this doctor has modus operandi. P would apply to bring in similiar fact evidence. Law says we don’t bring in prior bad acts - only can bring in if they meet similar fact standard. Compare to incidents to see if they meet the situation specific propensity test (not general). Similarity in what was said - context - how many incidents - unifying event - series of similarities looked at together. 

---------------

IDENTIFICATION SITUATION: Here you don’t know identity of person. If you allege someone burned down your house, he was an arsonist and you want to sue him. You have some evidence (eye witness seeing him on property with matches) tying him to your incident. You’d like to bring in more evidence...that night there were 3 other fires in close proximity. A bag of gas inside a paper bag was used in each fire. At that point you conclude each was done by same person (extreme similiarities). If you found similar fact evidence to be admissible - you can use all evidence to link accused to your house fire. If there was another arson a month later in the same neighborhood with different fire device, it would not be admissible. 

NEGLIGENCE
Don’t want to limit ability to sue to intentional conduct. Most (civil) losses and damages occur because of careless conduct.

How would a reasonable person have acted in those circumstances? Did conduct of defendant fall below that reasonable standard of care?

There are certain areas of the law no so concerned about intent - but comparing to what a reasonable person would have done.

Carelessness whether or not conduct was intentional.

Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do (p.489).
ELEMENTS of  Negligence Action (P usually has burden of first 5, D the sixth)
Duty of care: Threshold issue - D’s don’t owe civil tort responsiblity to everyone in the world. But you owe it to certain people - what is the scope of D’s care? What class of persons could reasonably be affected by carelessness on D’s part? Duty of care often defines the boundaries of negligence: floor layer on basketball court - if player is injured he is liable...if fan runs across and gets hurt...he is not. 

Standard of Care and Its Breach: Must establish standard of care required for D. What is standard of reasonable person that would lay down the floorboards? Do you need magnifying glass? Did the job fall below the standard what is expected from a reasonable floor layer? You may need to go for experts. 

Causation: Key player falls and is out of the game for the season due to his injury. Medical reports say he had a huge knee problem previously - doctors say knee was bound to seize up anyway. There is now a causation issue. You must show damages claimed of can be linked to the negligence. “Cause-in-fact” may have been so slight it won’t be recognized in law.

Remoteness of Damages: Court must determine whether relationship between breach and injury is so tenuous or remote to warrant recovery. In negligence, liability is generally limited to those losses that were foreseeable consequences of D’s negligent act. (In intentional torts, Ds are liable for all consequences of wrongful conduct). 

Actual Loss: P must establish that he or she suffered legally-recognized injuries and losses. 

Defences: After P has established claim. P’s damages may be reduced or eliminated on account of his own conduct (contributory neg). D may also raise general defences (lapse of limitation period).

Dunsmore v. Deshield: Football player’s glasses break and damage his eye. Lenses labelled as “Hardex” and supposed to be contact resistent. They turned out not to be. Theory of lawsuit: (a) Certain people owed that consumer a duty of care - a duty to be cautious - whether someone would have foreseen their negligence would have caused harm. Going after supplier (distributor) and optometrist (who sold glasses). Both of these entities owe a duty of care to the consumer. They would foresee being careless would lead to injury; (b) They breached the standard of care - what reasonable parties would have done in circumstanes of supplier and optometrist. If there is no duty of care...stop here; (c) If we have defined they had a duty and fell below standard of care...did their neglegence actually cause the damage in this case? Can we link their failures to the injury? Two sub-issues: (a) Would person, if knowing they weren’t Hardex, have worn them anyway? (b) Would Hardex glasses have broken in same way?

Judge’s findings of fact: (a) These were not Hardex glasses - mislabeled; (b) This was not a contact game; (c) Optometrist did not test the glasses and relied on supplier’s duty of care; (d) No agreement that optometrist would check the glasses.

Judge’s Analysis: Judge does not focus on duty of care issue much because it is apparent that patients are in the sphere of responsibility. Judge asks: did they breach the standard of care? Did they act as reasonable optometrist and supplier - what did they do - sometimes mistakes are made BUT there is still a good standard of care. Judge is comforted that a testing machine is used: both were required to do their own test. 

Causation: Would this person have played with any glasses? Important that person would have said, “I will use these glasses because they are Hardex.” The more complex issue is whether the non-Hardex status was critical to the breakage - if force would have also broken Hardex there is a causation problem. P must show: (1) Hardex probably wouldn’t have broken, or wouldn’t have broken in the same way; (2) Would have been safer.

Judge looks at expert issue: steel bar test. There is at least something here - a test has been done with force that does not break glasses - draws analogy - but admits the evidence is not perfect: how are Hardex better? Being stepped on? P HAS BURDEN OF PROOF. However, the test shows it can take a fair amount of force and can find Hardex may not have broken. 

DUTY OF CARE

Issue is whether a certain defendant under legal obligation to exercise reasonable care. You are legally liable for any person that is affected by your carelessness. Common law limits that scope - there is a scope of person that you owe reasonable care. You may have acted negligently and affected others - but if they are out of your (sphere) duty of care, there is no lawsuit. 

Donoghue v. Stevenson: Develops test for duty of care.

Prior to this time, there was no overall test for duty of care. This decision formed new legal idea for common law (framework for negligence). Famous quote: “The rule that you are to love your neighbor becomes in law you must not injure your neighbor. Who is my neighbor? The answer seems to be persons who are so closely and directly affected by my act that I ought to reasonably have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called into question.” 

Two ideas: (a) Reasonable foresight - would a reasonable optometrist who sells lenses foresee injury when things are not being properly labelled? (b) Even if there is reasonable foresight ---> You have to be close in proximity - closely and directly affected (Direct and proximate). There also may be a further test: (c) Are there any broad policy reasons that we wouldn’t want to recognize this duty of care? Once you have established DOC, is there public policy reasons (First ask, whether You do this two step analysis, if there is, the presumption is we have a duty of care - BUT - it is necessary to consider whether there are reasons which to negative scope of duty). 

Cooper v. Hobart: This case presents the restated “Canadian” duty of care.
Mortgage corp taking hundreds of millions - money is lost - people are out $180-million. Look around for another party with deeper pockets to get some money. Target: Registrar of Mortgage Brokers - government body responsible for regulation. Registrar shut mortgage corp down. Lawsuit against RMB: they are partially responsible for the losses. Issue: Can you go after gov’t regulatory bodies. Note: there are numerous other gov’t bodies who intervened here (Sec Comms; Real Estate Board). P said RMB had duty of care - public organization there to help protect investors in these companies. P alleges reasonable foreseeability: they could have seen that by not shutting them down there would be damage. P also says there is proximity. P also says negligence of RMB caused the loss suffered - this went on far too long. 

Court says proximity and reasonable forseeability are NOT one and the same thing. If you satisfy both of these tests, you move on to policy consideration. Reasonable forseeability: a supplemental analysis. Proximity: Is there a close  and direct relationship between P and D? Look at expectations, representations, reliance, property/other interests involved - also look at what is just and fair (allows for some policy consideration earlier). Court acknowledges the uncertainty  of proximity test, etc, but should: look at situtations where cases have met this test. Duty of municipality for inspections - you buy house - it is in poor shape. It was reasonable forseeable, there was proximity. Expectation was it got an okay on permits, so everything should be fine. Categories that have been recognized that have had reas fors and proximity: try to analogize to give court some comfort (eg: analogize to city inspector case). 

Court on facts of case: Reasonable forseeability: thinks RF test could have been met here - there is a reasonable argument. Proximity: Court - factors giving rise to proximity must arise from statute under which the Registrar is appointed. If a duty to investors with regulated morgage brokers is to be found, it must be in statute. There is nothing in this statute illustrating a duty to individual investors; rather, focus is on larger public interest. Policy Considerations (uneeded here, but addressed to help understand other considerations): (a) Some of the things RMB does is quasi-judicial; (b) Must act judicially in removing broker’s license, these requirements inconsistent with duty of care to investors; (c) No limit of controlling # of investors or amount of money invested in system; (d) Taxpayers did not agree to assume risk of private loss.

Iacobucci summarized Anns and Cooper, saying P must establish:

That the harm complained of is a reasonably foreseeable consequence of the alleged breach;

That there is sufficient proximity between the parties that it would not be unjust or unfair to impose a duty of care on the D. Expectation, representations, reliance.

There exist no policy reasons to negative or otherwise restrict that duty. Childs says EB shifts to D here.

APPLICATION OF DUTY OF CARE

   (A) Foreseeable Risk of Injury

In Cooper, at time of incident you make assessment whether D would reasonably have foreseen that carelessness on his part would have created: (a) Risk of injury; (b) to the plaintiff. It is not a subjective test: not what D actually foresaw. You have to ask: would reasonable person in circumstances have reasonably foreseen that carelessness would have created risk of injury.... 

The issue of foreseeability of harm is relevant to 3 elements of negligence action: (a) Duty of care; (b) Standard of care; (c) Remoteness of damage. 

A risk may be reasonably forseeable even if it is not “probable.”
We can stamp reasonable foreseeability if: pool in public park and you didn’t put fence structures around it - there would be risk of injury.

Places you can’t stamp RF: you have power plant so you create intricate barb wire structure and handglider comes in and crashes - you could not reasonably foresee. BUT if you built power plant around handgliding area... 

Moule v. NB Electric Power: Example of where too many intermediate steps between negligence and damages negates duty of care.

Installer of power lines with trees. We cannot presume that just because serious injury occurs, that there is negligence. However, the seriousness of the injury may be considered if difficult set of facts before the judge. Sometimes seriousness of injury can indicate how severe the consequences can be if standard of care is not met. Court says lines are dangerous to people and foreseeable that children will climb the trees. Court finds on foreseeable issue: too long of chain of events that led to injury - wasn’t just climbing tree: it was crossing trees, climbing high, hitting rotten branch - the FACTS drove the decision. Too many events had to happen here (almost coincidental). There was no reasonable foreseeability to children getting injured. Even though they knew kids would be playing on the trees. Did not have duty of care to take further steps. If they had done nothing to the tree - it may have been different - but company did take steps by trimming tree (they did have duty of care). Then you look at standard of care: given potential liability - they sheared branches. NOT GUILTY of negligence.

Duty of Care is not the end ---> standard of care. 

Amos v. NB Electric Power: Example of where duty of care established.

This case contrasts with previous: tree was in full leaf and hid the wires. An example of where the facts are important! Practice to trim trees every 4-7 years. Is checking every 4-7 years to fast growing trees by your power lines going to cut it? There was reasonable forseeable here. It was reasonablly foreseeable that someone might climb the tree and so might become in close proximity to an unseen deadly peril. 

  (b) FORESEEABLE PLAINTIFF

Not reasonable foreseeable to anybody - it is to the plaintiff. It is not that you expected this particular person - it asks whether P is in class of persons that should have been in your line of sight. 

STANDARD OF CARE

In typical tort action, you look at Duty of Care. Then you get to most contentious level of tort litigation - defining what standard of care was and did D fall below that standard? You can often apply common sense. Often you have to rely on experts: lumber mill worker loses an arm at equipment. We go into mill and see steps and precautions ...but... you need to know what is standard within a mill -  you can’t just rely on our common sense. Note: the court can disagree with these experts. Ask: What do other situations do? 

What is threshold we use: it is quite clear that it is not a standard of perfection - not what is best possible standard. It is the “reasonable” person in those circumstances - acting in according with general and approved practice. 

You take circumstances that are in issue in particular case: if it is a fence that is set up around the community centre but fence was vandalized and extreme rains making it difficult to rebuild - you take circumstances that D was in. If D contributed to circum - that matters too. 

Arland v. Taylor: Reasonable person is not superhuman - it is what the prudent person would do. He is a person of ordinary intelligence and prudence. He acts in accord with general and approved practice. His conduct is guided by considerations which ordinarily regulate the conduct of human affairs.
Judge to jury: put yourselves into place of person in car:  What precautions would I have taken that he did not? Legal problem: There are different classes of persons - may not use same standard as reasonable person. Some jurors may not have a license. A jury is supposed to think of what the reasonable driver would have done. Found: judges’ instructions not correct, but it didn’t make difference in this case.

Factors Considered in Determining Breach of Standard of Care
There are other factors in reasonable person test. They are relevant to exact setting of the standard. (a) Probability of injury if there is carelessness; (b) Potential severity of injury. These are balanced against private and social costs associated with avoiding the risks. Note P must prove there was a reasonably practicible precaution that D failed to adopt.

 (a) Probability and Severity of the Harm

Bolton v. Stone: If you create a risk that is substantial you must take action.

Cricket balls occasionally went out of stadium onto road and hit someone. Judge: a foreseeable event. BUT he says injury received could or could not be serious - not necessarily resulting in severe harm - small chance of happening. Stat: 6 times in 30 years. Court: when applying RP test, is it really any risk of damage or does it take into account possibility of damage and severity of damage that may result. Court: these are relevant factors in setting standard of care - could also be relevant to duty of care analysis. In assesing what RP would have done under standard of care, it is not any risk, the key is, given the minimal nature of it happening, and the fact that severe harm would not necessarily result, does it require (eg: a net above)? Do not create a risk that is substantial - if you do, you must take action. In this case, there is not a substantial risk of it happening, and if it does, the injuries will not be severe. P not held liable.

Paris v. Stepney Borough Council: We do need to look at specific circumstances. Severity of injury ups the standard. 
Employee had only one eye - should employer provide goggles - what if person had two? This person at greater degree of risk in terms of severity of harm that would result -- so the standard of care was higher. Note: the dissent’s “one for all” - would be more likely today - goggles generally required. It would be contrary to public policy otherwise.

  (b) Cost of Risk Avoidance

Vaughn v. Halifax-Dartmouth Bridge: Defendent has duty to take all reasonable measures to prevent or minimize damage.
Painting of bridge - specks of paint fall on cars - damage. Bridge painters say: in assessing RP standard: we did painting over long period of time - if would be impossible for RP to have avoided it. They say: standard of care to do nothing unless you had unlimited resources. Court: there were inexpensive things they could have done but they didn’t --> warning sings warning dockyard supervisors. Precautions would have involved little expense - it is their duty to prevent damage.

Law Estate v. Simice: Must weigh responsibilities: if physician has to choose between responsibility to his or her individual patient and respbty to medical system as a whole, the former must take precedence.
Issue of doctors not performing CT scan and guy dies. Doctors say we have resource limitations. Court: standard of care included the CT test. Severity of harm to undiagnosed patient against financial harm that will occur to medicare system - one more CT scan. Doctors held liable in negligence. D could have said: you are not minister of health and you cannot set public policy. P had to prove there was a reasonably practicable precaution that D failed to adopt (and he did).

  (c) Social Utility

Generally, courts only consider the social utility of D’s conduct if he or she is a public officer or is employed by a public authority.

Watt v. Hertfordshire County: You must balance risk against the end to be achieved.
Emergency system with truck with hookup that is not perfect. Court: if this was a commercial enterprise based on profit I would set standard of care higher. But given there was balancing between a non-commerical enterprise (something saving people) - I will allow more chances to be taken. BUT there are limits: even if an ambulance can’t shoot past red lights - risk is too great to warn of danger. The saving of a life justifies taking considerable risk.  

CAUSATION

One essential element: show causative relationship between negligence and the injury brought forward. In some fact patterns, causation is an essential issue. Reasons to pay attention: (a) if you fail to establish causation - don’t have an action; (b) technical issue that gets into very difficult factual issues - often experts come in. Even though experts come forward, tell juries to consider expert evidence, but it is not determinative - you should apply your common sense. P needs to establish causation on BOP. 

Differentiate causation-in-fact and causation-in-law: (a) Factual describes basic issue whether one event in some way related to another. “But for” test - doesn’t look into level of cause, but says “did certain event cause chain of events that caused something to happen.” Tell your friend of a sale: he runs to store and gets run over - you are a factual cause. (b) Legal causation: factual is an element but asks not just whether there was a sequence of events, but asks: Is it proper in law to make someone responsible for a certain event? Standard for legal causation tries to limit extremes and say: we are going to have standard where law requires you responsible - do not need to be sole cause. 

“BUT FOR” TEST - seems like factual causation. Not any contribution, but you don’t have to be substantial cause or only cause.  If P’s injury would not have occurred but for D’s negligent act - then that act is a cuase of the injury. His negligence was “causally effective.”

Kaufmann v. Toronto Transit: The causal relation between the alleged negligence and the injury must be made out by the evidence and not left to conjecture.
Unique handrail style on escalator - people pushing above a lady - they fell over down into her - she suffered injuries - went after transit commission - “your design of handrail was causative” - P could not recover from people falling onto them. Court: no evidence anyone tried to grasp handrail - no evidence handrail a contributing cause. Handrail did not contribute to accident and injuries. 

Barnett v. Chelsea & Kensington: Breaching a standard of care does not necessarily mean that the negligence was the cause of an injury. Must establish causation on BOP.
People have arsenic poisoning - process getting to see doctor - doctor says to nurse to tell them to go home and see family doctors later on. It was more severe than he thought - quicker intervention essential. Court: causation problem - standard of treatment for arsenic poisoning would have taken a long time anyway and they would have died. Breached standard of care but negligence was not cause of death. Quicker service would not have made a difference. P failed to establish on BOP that negligence was a cause of death.

Richard v. CNR: Guy backed off back of ferry after someone yelled “we are here!” - he sued because ferry worker untied nylon rope - court concluded the sole, direct, proximate, and effective cause of the accident was P’s rash act of backing off the boat contrary to crew’s attempts to stop him. 

ATTEMPTS TO MODIFY BUT-FOR TEST

(a) Material Contribution

Walker Estate v. York Finch: When you are looking at negligence you use standards available at the time. D’s negligence must make MATERIAL contribution to occurrence of injury. A contributing factor is material if it falls outside the de minimus range.
Received tainted blood - traced it back to donor in high risk group - with standards we know now would have been excluded - now there is testing due to tech advance - basic device used was pamphlets. Trial based on whether Red Cross’ pamphlet was sufficient to meet standard of care. Three pieces of evidence: US version of pamphlet sufficient to trigger donor to decide not to donate. 1983 pamphlet (the one the person had) was very brief and general. 1984 pamphlet has more questions - more likely to influence an at-risk donor - BUT well below standards of US version. Evidence donor continued to donate until 1987 - well after he would have seen 1984 pamphlet. Court: Proper test: did D’s negligence make a material contribution to occurrence of injury. P must prove (a) duty of care; (b) standard of care; (c) D caused injury. US pamphlet met standard of care - Canadians should have been using it. Beyond a minimal issue effect that they were not using that pamphlet (not only one). 

MULTIPLE CAUSES

Two potential causes for injury - hockey player has exercise bike - it falls apart - he cracks his head - can’t play hockey - sues for $3-m - manuf sees his medical records with previous concussions. Without previous concussion, would injury have occured?

Could also be result of multiple participants - attack - who responsible for broken leg? 

(a) Independent Insufficient Causes

Athey v. Leonati: Defendant is only responsible for putting P in the place where he found him before accident. You can have multiple material contributions. Material contribution not necessarily is sole contribution.                         
Injury coming from autoaccident - preexisting back condition - injury from accident - doctor says to do excercises and P gets herniated disk - wants to relate to auto accident - D says you had previous condition. Court: not necessary to establish D was sole cause of injury. Back problems may have made a material contribution, but that is not question asked. IF injuries sustained in motor vehicle accidents caused or contributed to the disc herniation, D is fully liable. BUT if it was necessary to have both accidents and pre-existing back condition for herniation to occur, causation is proven. If, accidents alone a sufficient cause, and pre-existing back condition a sufficient cause, it is for judge to determine on BOP. 


Ruling: combination caused herniation - accidents were lesser role...but were necessary in bringing about herniation. It was 25% outside de minimus range. D FULLY LIABLE!!!

Thin Skull: D liable for injuries even if injuries are unexpectedly severe owing to pre-existing condition.

Crumbling Skull: D is liable for injuries caused, even if they are extreme, but need not compensate P for debilitiating effects of pre-existing condition P would have experienced anyway. D is liable for additional damage but not pre-existing damage.

Nowlan v. Brunswick Construction: Where there are concurrent torts both contributing to the same damage: whether or not damage would have occurred in absence of either cause, the liabilty is joint and several liability and either party causing or conributing to damage is liable for WHOLE damage.
P had rot in his house due to poor architectural plans and contractor workmanship.

(b) Independent Sufficient Causes

Two persons shoot person at the same time - bullets went to similar area - person died. Either bullet would have been sufficient: he’s responsible - no he is! Problem!!

Lambton v. Mellish: If your action would have had a material effect, you are making a significant cause.
Someone playing loud music - someone else playing less noise - leading to nuisance for neighbor. One could say if you took me out of equation, the other’s music would still be noisy - the other guy must be charged. Court: the noise made by each D, taken seperately, amounts to a nuisance. Both defendants ae both responsible for noise as a whole so far as it constitutes a nuisance - each must be restrained with respect of his own share of making the noise. End of fall term.
DEFAMATION
· Based in protection of reputation and overall standing in the community.

· Could be reputation in (a) public as a whole; (b) community; (c) workplace.

· Slander: spoken; libel: written. Several Canadian jurisdictions removed the distinction.

· If there are facts or circumstances extraneous to publication that are known to those receiving the publication and would give the publication a defamatory meaning, P may succeed on bases of “legal innuendo.”

· Legal innuendo may arise if statements make use of slang or tech language that would be known to the particular audience.

Elements of the tort
1. Were statements defamatory?

2. Must be a reference to the plaintiff.

3. Comments have to be published. 

Sim. v Stretch: Definition of defamation: “Would the words tend to lower the reputation of P in the estimation of right-thinking members of society generally?” You must base it on the info they have: “What would they reasonably get out of this [telegram]?”

Somebody is writing P saying give back possessions and items you owe the maid – P says telegram indicates a reasonable person would think HE is broke and borrowing money from the poor maid and didn’t pay her. If P not in position to prove an element of the case D can ask court to dismiss it (Directed Verdict). You can ask: “Is this comment one possible reasonable interpretation of it defamatory?” You don’t weigh the case at this point! 

Reference to P

· P must show on BOP defamatory statement made reference to P.

· But giving enough info can be sufficient in referring to someone without being named (obituary claiming son was born out of wedlock). 

· Individual members of large group cannot succeed in action for defamation unless something in statement identifies particular member.

Knuppfer v. London Express: Two stages in attempting to identify P as the person being defamed: (a) Look at info: can it be regarded as being reasonably referring to P? Is there capability of connection? (b) Would reasonable people who know P come to conclusion it is him?

No express reference in this case: Doesn’t refer exactly to P – P wants to say it reasonably would be understood as referring to him. The more info the more you can narrow it to a certain person, more likely you will be successful in tort action. In this case, it was international organization with thousands of members, and was not specific enough. Step (a) was not satisfied – it was not capable of referring to this person. 

Publication:

· Remarks must be communicated to someone other than P.

· The extent to which it is published.

· Publication satisfied as long as statement is communicated to a third party who understands the statement.

· D can be liable for originating or repeating or printing or allowing it to be printed on premises over which he has control. Note: person must have given authority for remarks to be published; or made remarks to someone who had a moral, legal or social duty to republish those remarks; or republication is a natural and probable consequence of the original publication.

· D cannot be held liable if defamatory remark is overheard by accident.

DEFENSES

1. Justification: applies when D proves that statements, though defamatory, were true. Generally speaking D needs to prove the truth of statements that comprise the “sting” of defamation. Does D have to go exactly to what was alleged?  D must show that the “whole of the defamatory matter is substantially true.”

Williams v. Reason: An example of successful defense of justification.

Publication saying person was not amateur player because he wrote a book about career and was paid for it. New evidence comes forward that he got “boot money” from Adidas – may support theory he was not amateur. D asks court to order new trial based on new evidence. Court says it was not on exact issue (publishing of book) and wouldn’t answer truth of that allegation; in terms of gravity (may be significant to jury). What was the focus of the allegation in this case? It was about person not being amateur – NOT about the book itself. Because that was focus of case, this new evidence could make a difference. Evidence that he had earlier lost his amateur status by being paid like a professional justified the allegation of shamateurism.

2. Absolute Privilege: Sometimes immunity from defamation claims is thought necessary to maintain the independence of those involved and to promote candid speech in public interest. Parliamentary Privilege: legislators should be encouraged to speak freely for public interest. Does NOT protect member who makes or repeats defamatory statements outside assembly. Judicial Proceedings: Privilege extends to anyone involved in a judicial or quasi-judicial proceeding, including the judge, jury, counsel, parties and witnesses. It includes not only the trial proper, but also any proceedings leading up to the trial.

Hung v. Gardiner: Complaints, and in fact the whole process of actions in some administrative boards and tribunals (Law Society) are covered by absolute privilege. Not all administrative boards qualify for privilege ( must be tribunal with decision-making powers.

P is accountant and lawyer – conduct she was involved in generally investigated – administrative body held her supervisor responsible – this organization forwarded allegations against her to Law Society and accountants organizations - these bodies brought no actions against her. Must be some kind of court proceeding – NOT to any administrative board. You must ask: Is entity in issue performing administrative function or decision-making one with attributes similar to courts? Forwarding info to police may not qualify for absolute privilege ( if chief has to decide whether to suspend an officer, he has decision-making powers here and may be covered.

3. Qualified Privilege: Based around idea, that as members of society there are circumstances where (a) You are morally, legally, or socially required to make comments. (b) Recipient must have interest or duty (legal, moral, social) to receive statement; (c) Your comments must be reasonably in regard to duty involved. Eg: If you comment on someone’s ability to be serve as judge…your comments must be within scope. Applies even when statements are untrue – but NOT when made maliciously. 

    Categories: (a) QP applies to statements made by D in protection of his own interests. A person under attack on his character permitted to utter statements in defense – but statements can’t be excessive or irrelevant – no gratuitous insults; (b) Can apply where D publishes relevant statements to protect interests of another person – must show legal/moral/social duty to report; (c) Communications made in furtherance of common interest protected as long as there is reciprocity of interests – reporting problems with candidates for gov’t positions (must have duty); (d) Comments made to protect public interest – political speech; communications among public officials; health; safety; municipal politics. Def statements made by media not covered under rubric of public interest – not under “duty” to report these things. Campbell: lawyer covered in black strip-search comments made because of unique position of lawyers in that context.


It is not just legal/social/moral duty to report, but also person to whom made has corresponding interest/duty to receive it – reciprocity essential.

Hill v. Church of Scientology: The information communicated must be reasonably appropriate in the context of the circumstances existing on the occasion when that info was given. Comments don’t have to be malicious - if they are high-handed and careless they can exceed boundaries of QP.

Church brought form of charge of contempt against prosecutor – he was saying things improper – allegation he misled judge. Prosecutor brought charges of defamation based on statements made on steps outside of courthouse. Does QP apply and if so what are basic rules? Exceptions: (a) Malice: person spoken dishonestly; reckless disregard for truth; or indirect motive or ulterior purpose; (b) Reasonable response to circumstances ( must come within scope. Cannot use response to come out with something wild against person. [QP applies to all documents as part of court process]. Basic elements in this case were not met: they didn’t make comments within reasonable scope. This type of comment fell outside the scope of “reasonable response.” 

4. Fair Comment – matters of public interest - clear limits: (a) Must be comment – not accusation; (b) Must be made honestly and in good faith; (c) Based on true facts; (d) Pertaining to matter of public interest. Defense does not apply to “value” of opinion provided. Eg: If there is going to be a cut in childcare…someone writes article saying premier only cares about corps and not serving needs of poor children. Analysis: (b) What if $$ is going in other program for kids…did this person know that and write anyway? Consider: Are you making comments, or alleging more facts?

5. Consent: Applies when statements have been put into circulation by P himself, or by someone acting on his behalf. Also applies to statements that have been invited or elicited from D at P’s instigation where it is reasonable to conclude P consents to their publication. Consent can be express or implied. 

Jones v. Brooks: The defense of consent applies where you implicitly invite someone to say bad things about you AND had a certain expectation about what they were going to say.

Lawyers suspected municipal authorities were defaming them due to previous dealings – they weren’t getting any new work – lawyers sent out private investigators to get the mayor to say bad things about them. Held that they were inviting the comments AND had a certain expectation about what they were going to say. The defense of consent is deemed to apply. 

REMEDIES

(a) Injunction: P may seek injunction prior to trial to enjoin further publication of statements. Injunctions are difficult: (i) Must be defamatory; (ii) D does not plead justification OR it is impossible for D of justification to succeed. Injunction will not be granted if continued publication of material could be adequately compensated by damages. Limited to situations where impugned statements are clearly defamatory and false. 

(b) Damages: 

Hill v. Church of Scientology: 

Entire group brought forth unfounded allegations against lawyer. We are now at point of damages. Jury charged D immensely. Where you have judgment for jury who decides damages – it can be overturned – but it will not be done lightly. Must be “patently unreasonable” - judge cannot ask, what would I have assigned?

Two broad categories: (a) Compensation (general); (b) Punish/deter (punitive). 

Two categories of GENERAL damages: (a) pecuniary; (b) non-pecuniary. Pecuniary are direct tangible losses that can be easily imputed to P (P broke your leg…you missed work…he pays). Non-pecuniary is compensation for pain and suffering (not lost income). Includes having to be in hospital bed and in pain. Some areas of law say there must be limits on non-pecuniary. 

PUNITIVE are not for compensating P – it is to say this tort was carried out in malicious way and P must be punished, and others need to be deterred. 

Should there be a cap on non-pecuniary damages? Impact on P was severe – it cannot be erased – taint was an issue. Court says can’t cap: (a) People would make business decisions “defaming this person is worth it due to limit” (b) there isn’t a huge problem with enormous awards in this area.

General Damages: (a) Consider standing of person; (b) What is conduct of D before: the publication of the libelous statement was very carefully orchestrated. Orchestration is very important. P was organized and lent an air of authority to their allegations. Considered nature of behavior. (c) Mode and extent of publications; (d) Conduct of D after the fact is significant because D is in unique position to curtail effect of their comments (retraction). 

Aggravated Damages: Related to conduct that met tort and was aggravated by high-handed or aggressive behavior - based under rubric of compensation. More oppressive and humiliating comments the more effect they have. There must be a finding that the D was motivated by actual malice. Takes into account additional harm caused to P’s feelings by D’s outrageous and malicious conduct. 

Punitive Damages: Only rewarded in circumstances where combined award of general and aggravated damages would be insufficient to achieve goal of punishment and deterrence. Applies when Ds misconduct is so malicious, oppressive, and high-handed that it offends the court’s sense of decency. Aim is not to compensate P, but to punish D. No amount of general or aggravated damages would have deterred Scientology ( so it is an appropriate case for an award of punitive damages. Court also considered that as D was bringing allegations, there were indications it may not have been true, yet they proceeded. 

LIABILITY OF PUBLIC AUTHORITIES
Crown Liability Act: government says they can get sued and here are the limits. 

You cannot sue the government when it is working in adjudicative role (eg: licensing liquor licenses – cannot sue of you don’t get license). Crown cannot be sued for purely political reasons: didn’t budget enough for a certain program…too bad. Policy reasons: (a) Basic expertise: decisions often product of intense research - committees; (b) Public policy reasons. Note: governments can raise responsibility for duty of care in certain legislation. If gov’t passes law to improve safety and welfare of youth ( could be potential for duty of care. What if legislation said gov’t must ensure youth have housing and build shelters when necessary? ( Gov’t might be subject of torts suit ( it created a duty of care.

Special Rules for Public Authorities
(a) Legislative and Judicial Functions: Courts believe it is generally inappropriate for them to pass judgment on decisions reached by elected officials and their delegates. Note: no clear position has emerged to determine which boards, tribunals or officials will be granted immunity.

Bradley v. Fisher: Judges acting in their role as judges are free to act within their own convictions, without apprehension of personal consequences to themselves. Judges cannot be compelled to answer in a civil action for their judicial acts.

[Exception ( Provincial Court Act provides a judge can only be held liable in tort if P can establish he acted maliciously and without reasonable and probable grounds].

(b) Crown Immunity: Crown Liability and Proceedings Act ( Crown liable for damages in respect of (a) tort committed by servant of Crown; or (b) breach of duty attaching to ownership, occupation, possession or control of property. 

Limitation periods: shorter than normal ( found in enabling and general legislation and other limiting provisions saying public authority must be notified prior to receiving a writ. There are exceptions, and a person can challenge limits due to circumstances (under medication).

Negligence Liability of Public Authorities.
· Must distinguish if public authority was exercising a statutory public duty or statutory discretionary power. 

· In duty: liability may be imposed if the public authority performed its task carelessly or failed to perform the duty at all. 

· In power: authority had ability but no obligation to act in certain way – court must refrain from substituting its choices for that of legislature.

· Generally, decisions regarding budgetary allotments for departments or government agencies will be classified as policy decisions.

Just v. British Columbia: There is a distinction between policy matters and operational matters. 

Rock falls on highway – kills daughter – severely injures father – law did not say gov’t must maintain and ensure there were no rocks – in jurisdiction, but nothing within specific responsibility. Gov’t found to say they met standard of care by checking it every two weeks. Also: cannot sue gov’t with general powers in the area – there must be statute specifying. 

Categories: (a) Policy: not subject to tort litigation. Deciding whether to put a program in place, and to limit it – these are taken at high levels of government; (b) Operational: subject to tort litigation. Where you create program with certain objective that is not expressly limited ( then it is subject to tort liability – government must do it in a reasonable manner. Wording of legislation is very important. 

Court discussion on lighthouse example: If government decides there is an issue of maintaining lighthouses in certain way, but we think air traffic is much more important, the gov’t can decide to put all funds into air traffic. Courts cannot involve themselves in that [but must be bona fide]. BUT if gov’t decides to inspect lighthouse facilities, the system of inspections must be reasonable and must be made properly. 

Note: Government can bring back the Royal Prerogative when it sees fit. If gov’t says “you only have 24 hours to sue us” – it can stick – they can put in limitations subject to Charter.

Was it purely policy decision? This question is key! If it is operational, there is the possibility of liability. 

Court in this case: there was policy decision made to inspect all slopes and conduct further measures when warranted – gov’t created policy. Found there were no proper findings of fact ( new trial ordered. Note: this is typical type of case that would have settled. 

Drawing distinctions between the two is unsettled. Examples of operational: failure to erect higher median barriers on highway in timely manner – denial of a crabbing license by the Dept of Fisheries on account of an officer’s negligent measurement of Ps boat – failure to anticipate “freeze-up” and apply salt to highways in timely manner. Examples of policy: maintenance of municipal manhole covers – adoption of a particular system for clearing snow and ice from sidewalks – municipality’s decision not to reduce speed limit in school area.

KLB v. British Columbia: Foster parents do not hold themselves out as government agents in their daily activities with their children; nor are they reasonably perceived as such.
Four siblings placed in 2 foster homes where they are abused – two sets of liability: (a) Was government directly liable for this abuse – did they breach duty of care and thus part of causation? (b) Is there some means of tying government into liability of those actually perpetrating abuse? 

Direct Liability (Direct Negligence)

This is not automatic! You have to assess standard of care and what was expected in terms of the standards of the day. Courts also willing to look at practical limitations of what government could have done (didn’t want to break siblings up, etc). Warning flags: files and evidence said there were serious problems with foster parents.  

Government has power to determine level of duty. Protection of Children Act said government at liberty to place children in adequate homes. This legislation gave them “general power,” a duty of care, and also imposed a high standard of care: “as will best meet the needs of the child.” Essentially involved a “careful parent test.” However the SCC said this is NOT ABSOLUTE: does not make government a guarantor against all harm. But it does hold them responsible when RF that govt’s conduct would expose children to the harm of sort they sustained. Government must set up adequate procedures to screen prospective foster parents and monitor homes so that any abuse that does occur can be promptly detected. Held: Government liable to appellant on basis of direct negligence, subject to defense of the limitation period.

[Note: if we were only concerned about money, the case could end here].

Vicarious Liability
To make successful claim for VL, plaintiff must show: (a) Relationship between tortfeasor and government sufficiently close to make claim appropriate; (b) tort is sufficiently connected to tortfeasor’s assigned tasks (eg: was it in course of employment?) Employer-Employee context vicarious liability is common, but not as much in Employer-Independent Contractor context. Ask: “was tortfeasor acting ‘on his own account’ or acting on behalf of employer?” 

How to determine if IC? (a) Level of control the employer has over worker’s activities; (b) does worker provide own equipment; (c) who hires the helpers? (d) whether worker has managerial responsibilities. 

In this case, govt not vicariously liable: (a) Independence of parents: to work as family environment, parents must make day-to-day decisions – govt did not exercise as much control. Parents’ actions too far removed from government. (b) foster parenting takes place in their own home – not facility managed by government; (d) they have complete control over organization and management of their household.

Held: Although foster parents acting in service of a public goal, their actions are too far removed from government to be reasonably perceived as acting “on account of the govt” to justify vicarious liability.

Policy Concerns:

· Gov’t liability unlikely to lead to heightened deterrence.

· Gov’ts cannot regulate foster homes on day-to-day basis.

· May deter govts from placing children in homes in favor of institutions.

· Raise questions of why gov’t should not be vicariously liable for other torts by foster parents (negligent driving causing injury to foster child).

THE GOVERNMENT AS PLAINTIFF

BC v Imperial Tobacco (2005)
BC suing in product liability case – manufacturers owed duty of care to persons who purchasers AND to gov’t who had to pay health care costs. Theory of breach of duty: (a) companies marketed them as “light” and therefore safe, when they knew otherwise; (b) targeting children; (c) marketed product in certain way when they had knowledge product was dangerous. Due to breaches, more people smoke ( more disease ( more costs. 

Larger issue: What is ability of a government to change the individual rules in a tort case? Does gov’t have power to alter rules of case in a case when they are one of the parties and changes to rules benefit them? 

Three contexts: 

(1) Tobacco Litigation Generally
Tobacco companies often target of lawsuits: profitable companies; they peddle deadly product. However, litigation was unsuccessful in 1970s and 1980s – spent lots of money and convinced jury they weren’t dangerous. In the odd case that was successful was overturned on appeal. In 1990s it changed: (a) More info about specific knowledge companies had of their products before labels went on; (b) Traditionally cases done through contingency fees (client doesn’t pay until won) ( firms could not fund these for long periods. Then firms and groups banded together and shared information and shared costs – started making progress. About 40 States in US wanted to sue tobacco companies for increased healthcare costs – hired team of lawsuits and settled for $368-billion. Decided it was paid out over time with increase tax on tobacco products. About $13.6-billion paid out to the law firms. BC followed and tried to sue for increased health costs.

(2) BC Gov’t to use individual law to settle disputes
When you lose a dispute – just legislate that you won. Example: doctors had dispute with gov’t ( sent it to binding arbitration ( found doctors need more money ( gov’t legislated otherwise. TACTIC to use individual law to change the result. Doesn’t this undermine the rule of law and undermine the Charter?
(3) General Nature of Judicial Independence

All of our rights don’t mean anything without judicial independence. (a) Actual bias – openly indicates partiality; (b) Must be perception of fairness. We also require independence on institutional level. Governments have to pay judges – set up legislation on how some cases work ( interaction. JI requires govt to provide: (a) security of tenure: difficult to remove judge; (b) administrative independence: judges must set up processes in courthouse; (c) financial security: independent body to determine what judicial pay level should be. Government cannot even indirectly influence judges. 

What if government passed a law that told judge in some ways how to decide the case? That is the essence of the challenge in this case ( gov’t set up specific rules for this lawsuit: Tobacco Damages and Health Care Costs Recovery Act: changed some usual rules for tort lawsuits and made governments claim easier to prove. Issues are being decided pre-trial – tobacco argued it was unconstitutional. Often appeal courts will address these matters BEFORE hearing case. The first law the gov’t drafted was held unconstitutional and gov’t rewrote it. How was gov’t helped by the law they drafted? (a) Normally gov’t would have to prove duty of care on each individual case. Legislation said government can prove on aggregate level – based on broad statistics. Companies can’t bring statistics to prove individual cases. (b) Causation: would that person have smoked if companies advertised accurately? The companies could have argued that people still choose to smoke despite these ads. Onus of proof usually on P ( leg reverses it ( once proved that P breached duty of care it is presumed that caused people to smoke unless companies show otherwise. (c) Changed limitation periods to allow lawsuit to go forward. 

How does this impact judicial independence? On their ability to make decisions independently ( it should be judge’s right to make any decision without outside influences. (a) JI guarantees judges make decisions on law and justice. (b) Must be free to act free from improper influence from anybody. (c) Government cannot impinge on essential functions of the court ( here, gov’t is telling judge partially how they are to come to their decision (P doesn’t have to prove each case, etc). Gov’t here is telling them how to get to their decision. 

Court’s approach to this issue: (a) Incredible level of deference to the legislation. Language it uses on its role: “primary role of judiciary is to interpret and apply the law”… “has some part in development of law – sometimes develop common law – in const’l democracy it is legislature and not the courts which has the major responsibility of law reform.” “judiciary’s role NOT to apply to law of which it approves…” If laws are fair or pertinent, they should be left to legislators – we are concerned about judicial governance. There is limit to deference: will be some points when gov’t passes leg that interferes with courtroom that JI will be an issue – but on facts of this case, it is not engaged. Difficult standard: “irrational… unfair…or prescribes rules different from those developed at CL” Problem with analysis: These are not unconventional rules – they are ones that favor one party over another. 

If not this argument: it violates constitutional principle of the rule of law. Rule of law can mean different things: equality, etc. Companies said it means that the government cannot confer special privileges on itself unless necessary for effective governance. Also: basic ROL ensures a fair civil trial: government has advantages here! Court says: this has nothing to do with ROL ( it is only general principle applicable in exceptional circumstances. If you want guarantee of fair trial – it is guaranteed in criminal trials. Keep in mind some context: SCC 1995 (RGR Tobacco) – government passed law limiting tobacco advertising – tobacco companies won 5-4. What are general implications? If gov’t can do this in this lawsuit, what about if government loses too many sexual abuse claims…let’s change the rules and make P prove their claim BRD. Would government gain ability to overturn court decisions?

[If you want to bring broad Charter claim, less likely to be successful – better to be specific.] 

PRODUCT LIABILITY

· Suing based on duty of care between manufacturer and customer that uses product. Could also include distributor, person who sells in store, etc.

· When you manufacture product, it is to get it out there to consumer ( duty of care often a strong possibility ( close proximity. 

· Duty of care: usually reasonably foreseeable that if you are careless in manufacturing ( could be risk to P. Especially if there is unsafe aspect. 

· Manufacturer must also warn against misuse of product (Lem v. Borotto).

General areas of product liability.

· Manufacturing with dangerous design: gas tank put in back of car – more potential for explosion in rear-ending. Were there reasonable alternatives?

· Negligently manufacturing: product planned to be built a certain way, but when vehicle came out of factory, brakes not attached. What standards did you have in place to check it? What safety inspections?

· Producing product and failing to warn of its unsafe risks: No general tort saying you can’t produce things that have a risk. There is a duty to warn that product has certain unsafe aspects if used in a certain way and we are providing that info to you. Torts can arise: (a) where company had info that if product was used in certain way it was unsafe – yet failed to warn; (b) Manufacturer reasonably should have made aware of certain info. 

Hollis v. Dow Corning: Manufacturer has duty to warn consumers of dangers inherent in use of their products it which it has knowledge, or ought to have. They should not be able to escape liability for failing to give a warning it was under duty to give by presenting evidence the doctor would not have passed the test onto the patient. Learned intermediary rule is merely an exception to general manufacturer’s duty to warn CONSUMERS.
When did company know of potential or when SHOULD they have known their implants were unsafe? Just because they became unsafe, doesn’t mean there was tort liability. P alleges numerous companies knew and suppressed the information. Company provided some info about potential leakage and rupture focusing on problems during surgery – but nothing of warnings after surgery – even though they had 50 reports of ruptures by 1983. 

Two basic aspects for tort/product liability in duty to warn: (a) manufacturer has duty to warn of dangers in which it has knowledge or ought to have knowledge; (b) Continual duty: you must update your warning or issue new warnings. Likelihood and severity of risk are to be considered – must be reasonably communicated & clearly describe specific dangers that arise from ordinary use. 

Learned intermediary exception: In some circumstances, manufacturer may satisfy its informational duty to the consumer by providing a warning to a learned intermediary. Primary reliance on learned intermediary. The intermediary’s knowledge must approximate that of manufacturer. Applicable when product is highly technical and is intended to be used under supervision of experts OR where nature of product is one where consumer will not realistically receive direct warning from the manufacturer BEFORE using the product. BUT this rule is merely an exception to general manufacturer’s duty to warn consumer.

Court found there was a warning but it was too late. A couple of years previous, they had significant info about ruptures due to violent impact. Dow’s warning to the doctor was inadequate.

Causation: Did Dow’s breach of duty to warn cause injury? (a) Would she have proceeded with surgery even with warning? Test should remain subjective. She said she would not have gone through surgery, if properly warned of risks.  Juries are told, in assessing credibility, to look at demeanor, consistency of evidence, how does their evidence match with outside evidence, does it flow? Judge at trial found she was credible. (b) Would doctor have warned her of risk if Dow properly warned him? Court said question was too hypothetical even though there was ambiguity in doctor’s warning practices. Court found manufacturer should not be able to escape liability for failing to give warning it was under duty to give by presenting evidence the doctor would not have passed to patient. 

Resurfice Corporation v. Hanke: Basic test for causation remains the “but for” test. Material contribution test should only be used in exceptional circumstances when it is impossible to prove injury using “but for” AND P’s injury falls within ambit of risk created within D’s breach of duty of care owed to P: would it offend notions of fairness and justice to deny liability by applying “but for”? Foreseeability depends on what a reasonable person would anticipate – NOT the seriousness of P’s injuries.

Ice resurface machine had tank for gas and tank for hot water – worker put hot water hose into gas tank – vapors hit roof heaters – fire – severe burns. Issue is whether company could have RF this mistake being made – was product manufactured negligently? The more alike the tanks look – the more risk there is. TJ found there were sufficiently different (labeled, different size, etc). Worker said, “I wasn’t confused by design.” But there is evidence other people had been making this mistake. TJ says this is causation issue: even if it was negligently designed P appears to attribute what happened to his mistake. 

Foreseeability: Must create reasonable standards of conduct to prevent creation of reasonably foreseeable risks of harm. Must be diligent – deterrent. Also an issue of moral culpability – did they fall below certain societal standard? Consider general amount of risk and severity of risk. Hanke did not establish it was RF that an operator would mistake the gas and hot water tank. 

Causation: even if negligent design it had no impact on this case – it was worker’s fault. Judge uses “but for” test – the general causation test. CA used “material contribution” test – but SCC said it should only be used in limited (multi-injury) circumstances when: (a) It must be impossible for P to prove Ds negligence caused Ps injury using “but for” [human behavior difficult to quantify how individual would have reacted]; (b) Ps injury must fall within the ambit of risk created by Ds breach. General rule: if it would offend basic notions of fairness and justice to deny liability by applying a “but for” approach. CA erred in suggesting that where there is more than one potential cause of an injury the “material contribution” test MUST be used. But-for: test recognizes compensation for negligent conduct should only be made where “substantial connection” between injury and Ds conduct is present. Policy: “But for” ensures D will not be held liable for Ps injuries where they may very well be due to factors unconnected to D and not the fault of anyone.

UPDATED DUTY OF CARE

Bringing an argument to recognize a new area of law:

· Argue: “it will not open floodgates…or cause confusion.”

· Show many other jurisdictions have moved into this area: “not my idea.”

· Draw from other literature (legal journals; sociological sources).

Growing recognition of serious mistakes the criminal justice system has made:

· Police under pressure to get result – community outrage – focused on one suspect with tunnel vision. 

· Other side: police concerned they can’t do jobs properly – too much oversight – tricks by D counsel getting people off.

· Negligence: Does police officer owe suspect duty of care?

· This discussion is dominated by policy considerations.

Hill v. Hamilton-Wentworth Police: Police are not immune from liability under law of negligence. The tort of negligent investigation exists in Canada. Police officers owe a duty of care to suspects: their conduct during an investigation should be measured against the standard of how a reasonable officer in like circumstances would have acted. The SOC of reasonable officer in like circumstances is flexible and should be applied in manner that gives recognition to discretion inherent in police investigation. To establish cause of action for negligent police action, P must show he suffered compensable damage and a causal connection to a breach of the SOC owed to him. Lawful pains and penalties imposed on a guilty person do not constitute compensable loss.

String of robberies occurring – modus operandi – arrest Hill – police have instinct he is the man – some limited evidence. Problems: his photo is released to the media (potential to taint eyewitnesses); in the photo lineup procedure is flawed…11 caucasians, and one aboriginal picture; laying out before witness “here are your options”; interviewers interviewed together; failed to reinvestigate robberies when new evidence emerge that cast doubt on his arrest. He is convicted – it was overturned on appeal “wrongful conviction.” At different times he spent about 20 months in custody. 

Duty of Care Analysis: must be RF; prox; ( onus switches for policy. No previous SCC case recognized duty arising between police officer and suspect being investigated. *Issue not about general tort liability of police officers and their work. Duty to investigate reasonable in accordance with the limits imposed by law.

· RF obvious here. 

· Proximity not as clear: must be close and direct relp. There is no go-between here. Policy: Court considers policy issues in determining issue of proximity – still in first step. (a) There aren’t a lot of avenues for someone wrongfully investigated and suffered harm to get compensation; (b) Public interest: wrongful convictions engages societal values and interest – lose confidence in justice system; (c) May provide deterrence against wrongful convictions and investigations; (d) Creates a conflict in duty of a police officer: maybe they won’t investigate a person as much…less likely to capture bad person. BUT court says we aren’t taking away police officer’s discretion.

· Broader Policy Arguments: (a) attempting to apply tort liability in a “quasi-judicial” work BUT possibility of holding police liable does not require them to make judgments of legal guilt – police are gathering facts – SOC required to meet duty is not that of reasonable lawyer/judge, but reasonable police officer; (b) rigid rules will take away discretion: won’t be able to be creative or act on instinct BUT court says we can deal with problem in flexible SOC – different threshold of what you can do depending on how far you are on in investigation; (c) Chilling effect: more worried about own liability … BUT court said to strike reasonable balance and evidence from other jurisdictions shows otherwise and officers are not usually personally held liable; (d) Flood of litigation BUT evidence in Ontario and Quebec says otherwise. 

Standard of Care: The reasonable police officer in the circumstances: conduct informed by stage of investigation. Must stay within bounds of reasonableness. SOC not breached because an officer exercises his or her discretion in manner other than that deemed optimal by the reviewing court – a number of choices may be open to officer, all of which may fall within bounds of reasonableness. 

COURT FOUND NEW AREA OF TORT LAW.

Applying law to facts: Investigation was flawed yet did not breach this standard. “Not good police practices” evidence does not establish reasonable officer in 1995 would not have followed similar practices in similar circumstances – nor is it clear that if these incidents had not occurred, Hill would not have been charged and convicted. 

At the time, there was credible evidence supporting the charge: Crime Stoppers tip; ID of officer based on surveillance photo; several eyewitness IDs; belief by police that single person committed all 10 robberies.
UPDATED DUTY OF CARE: Social Host Liability

Childs v. Desormeaux: Social hosts of parties where alcohol is served do not owe a duty of care to public users of highways – unless host’s conduct implicates him or her in the creation or exacerbation of the risk. No duty to monitor guests’ drinking or to prevent them from driving can be imposed. Effectively closes door on any case absent extraordinary circumstances. This case does not apply when hosts are supplying the alcohol to their guests – but it would take extreme fact pattern to break this decision.


Issue: Should these hosts be liable to passengers on the highway?

D hosted party – BYOB – guy drank 12 beers – leaves party – host brought him to his car “hey, are you OK brother?” – Response “no problem” – hosts do little else to prevent him from driving – he hits car head on – victim paralyzed.

Key findings of fact: 3x legal limit – hosts did not know (or ought to have known) that he was unfit to drive – event held to be unforeseeable. 

This decision did not analyze whether or not duties are owed to the guests. Previous social host liability cases not discussed by SCC which was unusual. 

Anns Discussion:

You have to be able to limit the range of situations and relationship which give rise to liability – the vehicle used is the duty of care since Donoghue. The decision in Donoghue was split – concern that people would be able to sue for anything. Concepts: how foreseeable an event is arising from my conduct; relationship of person suing me; if these two questions give rise to liability are there broader policy rationales for excluding liability? 

Application: What, if anything, links party hosts to third-party users of the highway? Basically nothing. No relationship of physical proximity; no K relationship; no relationship of reliance – they never met. Foreseeability: they seem to bring foreseeability into relationship of proximity. Proximity is about relationship between two people. Sometimes, if something is so foreseeable, it may satisfy (1) and (2) of the Anns test (sometimes court say yes, and sometimes no). On issue of RF, the person was not showing signs of intoxication – so not foreseeable outcome. 

Liability for NonFeasance (Inaction)

· Court appears to import that defining event was an omission – failure on part of host to do something that would prevent person from driving.

· Why necessary to discuss on act or omission question? The question of liability for inaction is highly controversial. Court gave a light analysis because they didn’t need to cover the topic – no relationship between host and person driving the highway – it was not foreseeable.

· Question of risk: hosting a party is not an activity that gives rise to risk (strange finding). Court viewed this case as a failure to act. D did not intentionally attract and invite 3rd parties to inherent and obvious risk that he or she created/controls. 

· Common law: reluctant to impose duties on people for their failures to act positively. Reasons: concern for the autonomy of others, like D. No legal precedent in tort law requiring you to help child face-down in puddle.

· Court says host has not created risk and there is no reliance – no reasonable expectation. Hosts did not assume control over supply or service of alcohol, did not serve alcohol to him when visibly impaired. Party hosts have no institutionalized methods of monitoring or enforcing! 
· “Party hosts do not enjoy a paternalistic relationship with their guests, nor are their guests in a position of reduced autonomy that invites control.”
· Sometimes liability for omissions has been found: cases where there was relationship of reliance; paternalistic/teacher-student; commercial context. But these cases were not true omissions – not situations where someone being sued over something which they had no involvement or control – did nothing to give rise to risk. Rather, they were mixed acts and omissions. 

· Courts concerned if you throw omissions into Anns, door will open too wide for people who are not morally culpable as they haven’t done anything. 

· Problem with imposing positive conduct: You don’t want to impose upon them duty to put themselves in harm’s way; or duty to incur costs. 

· Recall: more you are a creator of risk, more you are likely to be liable (foreseeability). [Note: You have no CL duty to rescue someone – but if you attempt to rescue and screw it up you can be sued.]
NEGLIGENT MISREPRESENTATION
· The law in this area is conservative and has particular restrictions.

· Policy reasons: (a) Based on written and oral communication – Charter freedom of expression; (b) Expectations: people in oral communication think they will not be held to it as much – when saying something, they are not as careful – don’t expect as much reliance; (c) Broad Potential Scope: Concern with spreading liability too wide. Do you want liability for indeterminate amount for indeterminate class? (d) Generally damages in area of pure economic loss ( courts more conservative. P had to prove Ds words amounted to breach of fiduciary duty, a breach of K, or deceit. 

· Hedley Byrne: duty of care can arise with respect to careless statements that cause pure economic loss. After Hedley in Canada, courts said neg misrep causing pure economic loss required “special relationship.” Later, in Cognos, the SCC rejected restricted approach that confined duty of care to professionals – not necessary in “special relationship.” 

NM CAUSING PURE ECONOMIC LOSS

Hercules Management v. Ernst & Young: Because of the policy issue of unlimited liability, it is sometimes appropriate to have extra restrictions. Holding auditors liable would amount to unacceptably broad expansion of the bounds of liability ( WIDESPREAD impact. Auditors do not owe duty of care to any known class of potential plaintiffs regardless of the purpose to which they put the reports.

Accountants preparing auditing financial statements – required by statute – allegation statements are false, misleading, fell below standard of care – made things look more favorable than they actually were for company – people bringing action are not general public, they were investors in the company – said audited statements caused them to retain investments and buy more stock in company. 

Court kept Anns, but added some elements. PROXIMITY: Essential issue is whether auditor – shareholder are in reasonable relationship of reliance? General factors: (a) Did speaker RF reliance on what they said? (b) Was reliance reasonable given circumstances? Additional Factors: (c) Did D know identity of P or class of P who would rely? (d) Was loss associated with a specific transaction, eg: not general advice. In order to keep structure proper, keep original 2-factor test, and in second policy Anns stage, look at these additional factors. 

Application: Investors, creditors, potential take-over bidders would all rely. Huge # of people who would reasonably rely on auditors. POLICY: Huge potential liability – but maybe that is good! But there are serious costs to society: doing job as auditor could become impossible if constantly organizing audit to protect yourself – can companies afford it? For these reasons, liability is limited. [Note: Could have adjusted SOC]. 

Reasonable Reliance:

a. Did D have a direct financial interest in transaction?

b. Professional with skill in the area?

c. Was info given deliberately and not on social occasion?

d. Was advice/info given in course of D’s business?

e. Was info given in response to specific enquiry or request?

Identity part of test met. But was it in regard to advice about this particular transaction? NO. This is not a tip-sheet for investors. The purpose for which the audit reports were prepared was the statutory one of allowing shareholders as a group to supervise management and to take decisions with respect to matters concerning the proper overall administration of the corporations. Appellants wrongly argue that purpose was to allow them as individuals to monitor management so as to oversee and protect their investments.

NM AND CONTRACT

(a) Concurrent Liability in Tort and K

BG Checo v. BC Hydro: Dealing with a matter by express K term does not exclude the right to sue in tort. Parties may limit the duty owed in K, but otherwise, right to sue in both concurrently remains. Limitation may not apply where tort is independent of K in sense of falling outside scope of K, and are invalid if there is fraud, mistake, or unconscionability.
(b) Pre-Contractual Misrepresentations

Queen v. Cognos Inc: If you want to K out of tort liability or put an end to statements made pre-K, you must be specific and clear in the language. 

K spoke to certain matter (degree of overlap) but not exact thing the person was promised - offered the job of manager, financial standards, and accepted immediately – moved his family there - signed K which permitted Cognos to terminate employment at any time "without cause" upon one month's notice, or payment of one month's salary in lieu of notice, and to reassign him to another position within the company without reduction in salary. There was found a special relationship and so company and representative under duty of care during interview to exercise reasonable care and diligence in making representations as to employment being offered. Addressing SOC, the court found the appropriate test was reasonable person – does not require person to guarantee accuracy of statements but requires person to exercise care as is reasonable in the circumstances. Held: manager acted negligently.

Hedley requirements for successful claim: (a) Must be DOC based on “special relationship”; (b) rep must be untrue, inaccurate, or misleading; (c) representor must have acting negligently in making rep; (d) representee must have relied in a reasonable manner on the negligent misrepresentation; (e) reliance must been detrimental to representee in sense that damages resulted.
LIABILITY OF EMPLOYERS
Jacobsen v. Nike: Employer-employee SOC higher than that of tavern owner. Special circumstances of P led to more onerous SOC for employer. There is obligation to monitor consumption when employer supplies alcohol to employee. This decision was largely driven by the facts. 

19 year old P – employer had them set up stock at BC Place – provided alcohol – worked long hours – drank beer while working – had some other alcohol later in another place – had accident and became paralyzed – he was instructed to bring his car to work – alcohol available whenever they wanted – no restrictions put on their consumption – hot environment. Judge found he drank about 8 beer at BC Place. 

· Duty of Care: Nike concedes they had basic duty of care. Employer could RF if careless, they could be foreseeable harm. There is obvious proximity. 

· Standard of Care - Major issue: Where should standard of care be within this relationship? SOC owed by employer to employee higher than that owed by invitor to invitee. Judge says tavern SOC not enough – circum of this case (requiring car; providing booze). Tavern SOC: (a) Monitor consumption; (b) make reasonable assumptions from amount consumed that he is likely impaired; (c) take steps to prevent patron from driving when knows/ought to have known person is likely impaired. Because Nike set up risky situation ( more stringent SOC ( be sure nobody drives away! Judge: Even if use more flexible tavern SOC, Nike still fails because they did not monitor consumption. Stewart v. Pettie: company required to take steps to determine if employee was impaired.

Did employer know or should have known he was intoxicated? There is requirement to monitor! Some Nike people said he didn’t appear drunk. Brought in expert witness to get more objective type evidence for person of his weight/height/beer/time ( what general state would person be in those circumstances? Experts called when necessary to assist the trier of fact – they need special knowledge to help draw inference – need additional info others don’t have. There is obligation to monitor consumption when employer supplies alcohol to employee. Company has responsibility for his safety and should not introduce into the workplace conditions that it was RF to put him at risk.

Special circumstances: young – inexperienced drinker – 40 minute drive home ( higher SOC. 

Evidentiary Issue: Sometimes evidence logical for a party to call (eg: how drunk a person was). If they call 5 people working with him, but NOT person who was working closest to him. Sometimes there can be adverse inference made. 

· Contributory Negligence: P should bear some responsibility – he also drank after he left BC Place. Maybe not enough to engage causation issue. Employer 75% responsible; P 25%. Para 55: “…he was under the control of D and did what his supervisors and co-workers were doing: drank while he worked, without restriction as to the amount consumed.” The prevention measures D could have taken were within its control and would not have posed serious burden on it. Even though he could/should have restrained his drinking, once he had consumed so much that he was impaired, his judgment was impaired and he had few alternatives to driving home.

EVIDENTIARY ISSUES IN TORT: WAIVER OF PRIVILEGE
General Rule: Solicitor-client communications are privileged and confidential. Sometimes it comes at expense of search for truth, but conversely we want to encourage people to seek legal advice and be properly represented – confidentiality is necessary ingredient. Not acceptable to have state intruding. 

Exception: Waiver ( you can waive solicitor-client privilege. You can do this expressly/directly, but also implicitly. If you sue lawyer for incompetent legal advice, you are inviting him to defend himself and he may use the information. Based on positions you are taking in proceedings.

Imagine manufacturer designs something a certain way – D is on stand “did you design it carefully?” “Yes I went to see some lawyers and they said my method was great.” This info now becomes part of tort case.

R v. Campbell and Shirose: RCMP must be able to obtain legal advice in connection with criminal investigations without the chilling effect of potential disclosure. Exceptions: communications are criminal; made with view to obtaining legal advice to facilitate the commission of a crime; evidence lawyer became dupe or conspirator; adherence to rule would prevent accused from making full answer and defense. You can implicitly or explicitly waiver SCP. 

Application by D to have drug case thrown out of court – sometimes a judge can throw a case out to preserve broader integrity of justice system – undercover operation to catch drug traffickers – traditionally, police under law could act as purchasers (not criminal possession) – better to aim for high-ranking drug lords by selling (reverse-stings). Problem: police were trafficking – no part of Criminal Code saying it is legal to sell drugs as part of investigation. 


Issue: Was police breaking the law grounds for dismissing this case? 

SCC said just because they broke the law does not mean we have to throw it out. 

Requires an analysis on how they broke the law:

· What was mindset of police officers? Were they being reckless? What steps did they take? Police officer consulted with lawyer from Dept of Justice. “Must advice be sought for knowingly unlawful end?” If uncertain, that is fine.

 Waiver of SCP Analysis:

· Explicit: you may be suing lawyer; you may want to show you were acting in good faith; you may want to prove your state of mind, etc.

· Implicit: through words or conduct you acted in manner that effectively waived privilege. Other side is entitled to see communications. 

· If legal advice intentionally disclosed outside RCMP – even to government department – such disclosure may waive confidentiality.

· Courts are conservative in this area.

· Mere mention of it by police officer in this case, not sufficient for waiver. Info was given in answer to question as well. BUT court changed its reasoning when considered legal submission which said court HAD to rely on it. Court said he IMPLIEDLY waived privilege. Did the advice OK your activity? Was it qualified? Was there contextualization? 

· RELIANCE on it as reason why they should win case is what turned it over.

· Note: not everything in communication turned over! Courts only wanted waiver to go as far as was required to settle the issue of legality of this operation.

Reid v. BC Egg Marketing Board: Just defending yourself and denying you were acting under a certain mindset is NOT sufficient to say you were waiving SCP. Person may waive privilege by making his state of mind as to its legal position material. Waiver can arise when equity demands it (party puts to evidence part of confidential memo ( court can order rest of it be entered); where witness testifies to contents of privileged communication, fairness may require the communication to be produced.

Class action - various tort/K allegations against Board – Board had some communications with their lawyer – individual P going after info – judge is provided with sealed copy of the document. 

Criteria necessary to establish SCP: (a) communication between solicitor and client; (b) which entails seeking or giving of legal advice – not necessary that communication specifically request or offer advice, as long as it can be placed within continuum of communication in which the solicitor tenders advice; (c) and is intended to be confidential by parties. 

· If it was pure policy communication, the court would not have lifted the ban – the other side must show it should not be covered. 

· Improper Purpose: seeking legal advice on how to conduct unlawful acts (I want to rob this store, what is best way to deal with police?) – not protected by SCP. There MUST be convincing evidence the communication facilitated the unlawful act or that solicitor became a dupe or conspirator. 

· Multiple Parties: just because lawyer giving advice to multiple clients does not suggest a waiver of SCP.

· Generally SCP resides with client – he generally has right to waive.

· Waiver: P says the Board through its proceedings impliedly waived SCP attached to communications ( they put mindset (effected by legal advice) at issue. Board denied acting with malice; denied intention to injure Ps. Court: Just defending yourself and denying you were acting under a certain mindset is NOT sufficient to say you were waiving SCP. The Board’s position as pleaded is not dependent on any legal advice the Board may have received. Mr. Whitlock was cross-examined at length about pricing policy and gave answers while NEVER referring to legal advice sought or given. SCP can be waived by implication when issue cannot be tried in absence of evidence of advice party was given ( disclosure absolutely necessary.

SUING UNDER THE CHARTER
Section 9 of Charter: Right to be free from arbitrary detention. What are grounds the state needs to detain you? The basic standard out of s.9: 

(a) Proper grounds -- reasonable and probable grounds that person has committed offense or is about to ( (i) Did police officer subjectively believe person committed or was about to? (ii) Would reasonable police officer in the circumstances have reasonable and probable grounds that person committed offense? (objective) Note: it is not suspicion! 

(b) Investigative Detention: Briefly detain somebody in order to complete investigation. Lower standard: you only need reasonable suspicion.

S. 8 of Charter: Protection against unreasonable searches - zones where you have reasonable expectation of privacy unless state has warrant – must show reasonable and probable grounds that there is evidence. Search powers that flow from arrest: Not just power of state to do searches, but also insists search is reasonable. Strip searches need special grounds.

Ward v. City of Vancouver: You can sue civilly for violations of your Charter rights. S.24(1): court may provide remedy for breach of Charter as it considers appropriate and just under circumstances. Police are not said to “detain” (as in ss.9/10) every suspect they stop for purposes of investigation or interview. Police may detain individual for investigative purposes if there are reasonable grounds to suspect he is connected to crime and such detention is necessary. 

Vancouver lawyer known for suing police and speaking out against police conduct – coincidentally downtown when Chretien in Vancouver – security concerns – PM security interacting with Vancouver police – security put out info that someone preparing to throw pie at PM – give description – police see someone running who matches some parts of description – police detain Ward – he is livid – arrested, strip searched, car searched – continually asked for lawyer and why he was arrested – 4 hours later they let him go with NO charges. 

Brings case based on several grounds: imprisonment; breaches of Charter rights. 

Charter breach - Detention: For detention, there were grounds for investigative detention. Can he be arrested as potential pie-thrower? He does not meet key aspects of description, but court finds grounds for arrest – disturbing the public peace: extremely vocal; discretion due to head of state in town, police can be more cautious. Because actual detention only for screaming, they were only allowed to detain him for as much as it was an ongoing issue – ONLY as long as PM on the scene -- as soon as PM gone, his Charter rights being breached. 

· Court found Ward was not arrest for assault but was being held pending investigation of assault.

· After PM left Ward was unlawfully imprisoned (s.9). 

Charter breach – Strip Search: Ability to carry out different searches depends on circumstances. You have to have basic search – no question. Must ask whether under Charter, a strip search of Ward necessary under circumstances. Policy and Procedure Manual sets guidelines for reasonable search ( Charter violation. 

· SS not in accordance: didn’t commit serious offense; not charged with offense associated with evidence being hidden on body; no weapons involved; no reason to believe he was a danger to prisoners.

Charter breach – Seizure of Vehicle: Would have been further violation if they searched his car. BUT there were no grounds to arrest him, so this was violation under s.8.

Personal Liability of Police Officers: Can sue their general employer – but if you want to additionally sue officers personally, legislation puts it at higher level. Police Act s.21(2): dishonesty, gross negligence, malicious or wilful misconduct OR if cause of action is libel or slander. 

Can you really sue in civil court to get damages for Charter breach? In this case, the court says yes. s.24 of Charter sets out possible remedies for violations. 24(2): Evidence can be inadmissible; s.52: legislation can be struck down; s.24(1): court may provide remedy for breach of Charter as it considers appropriate and just under circumstances.

Damages: Limited in this case. Why? (a) Some things police did were correct; (b) Some bounds they crossed were not willful – did not know if was wrong to continue imprisoning him; (c) Court’s reluctant - this area of law not clearly established – could lead to flux of litigation.

DAMAGES
· Often issue of damages more complex and contentious than the case.

· For intentional torts, you don’t have to demonstrate damages. You do have to show damages for negligence in order to find liability.

· Compensation: to put P in position he would have been in absence of tort. 

Categories of Damages

· Pecuniary Damages: specific dollar amounts that can be attributed to loss, including lost work time, expenses, etc – compensation.

· Non Pecuniary (pain and suffering): change of life enjoyment, etc. Attempt to say you have lost ability to enjoy/do certain things, we are going to provide you with compensation. 

· Punitive: awarded for purposes of deterrence, punishment, denunciation and to relieve wrongdoer of profits made from wrong. Often where D acted with arrogant, high-handed or blatant disregard for Ps safety. 

· Robitaille: D awarded punitive when D medical staff consciously ignored Ps complaint’s about serious injury – forced to play hocked in injured condition. 

· Kraft: D not awarded punitive when anaesthetist played crossword puzzle and didn’t monitor her vital signs ( cardiac arrest.

· Koshel: Punitive damages could be awarded even if Ds act was not directed toward P.

Proving Damages
· Onus generally on P: liability and damages. 

· BUT one emerging area of law that is exception: predicting future problems. Must be real or substantial possibility – could use percentages: 25% of chance from going blind, so you get 25% of cost of blindness.

· Duty to mitigate: P cannot benefit from inaction. If P does not get cast, he can’t get higher damages for his failure to take reasonable steps. 

(a) DAMAGES FOR PERSONAL INJURIES INTRODUCTION

Andrews v. Grand & Toy (1978): Began to change CL position that said you must give payment in lump sum. 

CL said you must have lump sum payment – SCC called it “highly irrational.” Problems with lump sum: inflation; fluctuation on investment; income from it is subject to tax; after judgment new needs of P arise and the present needs are extinguished. However, SCC said it was for legislatures to address. 

What is good about lump sum? It is quick and efficient; gives predictability for and closure for P. 

· No appellate court is allowed to substitute a different figure if it tried the case – it must be satisfied that a wrong principle of law was applied, or the overall amount is a wholly erroneous estimate of the damage.

· Payment Schedule: fixed in advance and cannot be varied; Variable Periodic Payments: may be adjusted as circumstances change. Conditions for variation established at time of settlement.

(b) PECUNIARY LOSS: FUTURE CARE

Andrews v. Grand & Toy (1978): There is duty to be reasonable in determining damages – compensation must not be determined on basis of sympathy or compassion. Focus should be on injuries of innocent party, but fairness to P is achieved by assuring the claims raised against him are legitimate and justifiable. Ability of D to pay has never been regarded as a relevant consideration in assessment of damages

Person going to suffer long-term effects. What time period will you need the long term care? Settled on what # of years were going to be. Question of whether person should be cared for at home (expensive) or in an institution (cheaper). Court says his request to be in his own home is reasonable under these circumstances and preferable. Court also says a majority of these types of cases are covered by insurance.

Note: In Arce, the court concluded that home care for 79 year old medically fragile P with quadraplegia was not reasonable.

Note: In Mandzuk, P was given extra damages to enable him to hire a financial manager – he was incapable of managing his affairs.

(c) PECUNIARY LOSS: LOST EARNING CAPACITY

Andrews v. Grand & Toy (1978): Must calculate loss of earnings as what it would have been without an accident. It was reasonable to assume person would retire as soon as it was open for him to do so on full pension. 

Do you use reduced working life because they now have lower life expectation because of accident – NO – you must calculate what it would have been before accident. 

Contingency Discounts: General practice to take account of contingencies which might have affected future earnings (illness, business depression). But, not all contingencies are adverse. Also, there are many public and private schemes which cushion the individual against adverse contingencies. 

Applying inflation and tax issues: You must factor inflation into the damages – look at longer term rates.  

Duplication: Without accident, food, clothing, and accommodation would have been paid for out of earnings – not an additional type of expense.

Note: Court have disregarded the effect of discriminatory societal forces and assess damages from injured females on basis of male income statistics (Tucker).

(d) CONSIDERATIONS RELEVANT TO BOTH HEADS OF PECUNIARY LOSS

Andrews v. Grand & Toy: You must factor LONG term inflation into the damages calculation.

(e) NON-PECUNIARY LOSS

Andrews v. Grand & Toy: We will take into account broader social loss of unlimited compensation – must be reasonable. Err on side of P in areas of compensation of medical side; but we will put limits on PAIN and suffering and loss of ENJOYMENT of life. Paramount concern for the courts when awarding damages for personal injuries should be to assure that there will be adequate future care.
Set some general limits on damages on pain and suffering and loss of enjoyment of life. There is no medium of exchange on happiness. Non-pecuniary: Functional approach attempts to assess the compensation required to provide the injured person with “reasonable solace for his misfortune” – physical arrangements which can make his life more endurable [not sympathy].

· Loss of a finger would be greater loss of amenities for a pianist. 

· Variations should be made for what a particular individual has lost in the way of amenities and enjoyment of life and for what will function to make up for this loss.

· Upper limit somewhere around $300K (Dawson) for non-pecuniary loss.

· Can on non-pecuniary awards does not apply to defamation.

REMOTENESS OF DAMAGES
· Just because you are linked to damages, should you be held responsible for all of them?

· Matter of law: Remoteness. 

· We are bringing in issues of policy. There are concerns about the scope of liability – it should not be unrestricted. 

· Isn’t it just a causation issue? Ex: Car accident – D ran red light – P’s leg broken – next day P has to stay in hospital – pain and suffering, missed work, etc. BUT on day when they had to go to hospital, they had to go to second interview for job (he had it in the bag). Job was to pay double the salary. Would it be fair to say D is responsible to not get that job, it will take him two more years to get it ( you owe him the difference?
· Causation is concerned with factual connection between breach and loss; remoteness is concerned with the legal connection. 

DIRECTESS v. FORESEEABILITY

(a) Directness Test: Did something directly relate to something else or is it too indirect to find P responsible? 

· Not useful because directness can just be another word for causation analysis.

· Was loss a direct result of D’s carelessness?
(b) Reasonable Foreseeability Test: Idea of holding people responsible for damages that were RF but not beyond that. 

· Car accident example: After accident, because it took them so long to move around, they got depressed ( anti-depressants ( job loss. In order to get to remoteness, you must have all elements of tort established. THEN do assessment whether damages were too remote. 

· Not “what exact damages did you foresee?” Ask: What areas of damages did you reasonably foresee? 

Wagon Mound (#1) v. Overseas Tankship (1961): The essential factor in determining liability is whether the damage is of such a kind as the reasonable man should have foreseen. A man must be considered to be responsible for the probable consequences of his act.

Ship spilling oil in harbor – negligence – oil floats and catches fire – wind pushes fire to dock ( damages. There is causation “but for.” Case sets out that catching fire and going to fire ( too remote ( not in a broad sense RF that oil would burn down wharf. There is liability, but not for the fire! 

· Held: D did not know and could not be reasonably be expected to have known that it was capable of being set on fire when spread on water.

MODIFICATIONS TO FORESEABILITY TEST

(a) The Kind of Injury:

Hughes v. Lord Advocate: A defendant is liable, although the damage may be a good deal greater in extent than what was RF if the injuries do not differ in kind from the injuries that might have resulted from an accident of a foreseeable nature.

Lamp with gas – explosion causes fire – manhole open – kid falls in and gets burned. Explosion was very unexpected – no reasonable expectation. Fire was expected, however! It is not too remote: dangerous situation, and something bad happened. Lord Guest: The fire was possible – burning injuries were RF – reasonable expectation with this type of conduct. Reid: “the injuries suffered by A, though perhaps different in degree, did not differ in kind from injuries which might have resulted from an accident of a foreseeable nature. The cause of this accident was a known source of danger, the lamp, but it behaved in an unpredictable way.”

· Characterization of Ps injury is key.

· Trevison: D entrusted with P’s house key – D’s son stole the house key and set fire to Ps house in order to cover up thefts – court held losses due to fire were too remote from Ds negligent failure to supervise their son.

(b) Thin-Skulled Principle:

· Limitation on remoteness.

· The fact that person had underlying health problems usually not reason to null causation and that is also the case in remoteness.

· If you cause damages to person and because of sickness, etc, damages become much worse, remoteness will usually not be replied. 

· But what about degrees of damage? 

Smith v. Leech Brain (1962): The question is whether D could RF the type of injury which P suffered. You must take your victim as you find him. 

Ps husband a galvanizer – operating crane – piece of molten metal burned his lip – burn treated – sometime later, it began to ulcerate – diagnosed with cancer – treatment destroyed primary growth – cancer spread – he died. Did the burn cause in whole or in part the cancer and the death? Yes.

Marconato v. Franklin (1974): In taking a victim as you find him, you take the victim with all the victim’s peculiar susceptibilities and vulnerabilities. 

Female had injuries due to D’s negligence – pains and stiffness – depressed – had paranoid tendencies before accident – accident triggered major personality change. Held: D to pay damages for all the consequences of her negligence.

· Gray: P recovered damages for her husband’s suicide following a car accident because he had a pre-existing mental health problem. 

(c) Possibility of Injury:

Wagon (#2) v. Overseas Tankship (1967): Pulling back from Wagon #1: “Possibility” is new standard – “the possibilities of damage must be significant enough in a practical sense to require a reasonable man to guard against them.” It is justifiable not to take steps to eliminate real risk if it is small and if the circumstances are such that a reasonable man, careful of the safety of his neighbor, would think it right to neglect it.
Different facts and findings from Wagon#1. Vessels in water getting burned. Legal distinctions. There was possibility of oil catching fire and burning boats – possibility NOT probability. Possibilities may be sufficient. Further factors looked at under remoteness: How difficult to control oil and prevent damages which arose? Important finding is that some risk of fire was present to mind of reasonable man in the shoes of the ship’s chief engineer. 
Assiniboine v. Greater Winnipeg Gas (1973): Probability of injury resulting – probable serious – when serious, the courts will put up with a lot more remoteness. Liability is not escaped just because the danger materializing is not identical with the danger RF and guarded against.

Auto-toboggan ran out of control over snowbank and across parking lot – struck gas riser pipe - driver driving recklessly – gas rose, entered boiler room – explosion – extensive damages to school. Note: Way pipe has been put in is negligent. 

Decision: 

· Was damage RF and recoverable? Flexibility coming in: Danger does not have to be identical with damage suffered. 

· Enough to fix liability if one could foresee in a general way the sort of thing that happened.

· Both for company and rider: it was NOT too remote.

· Concepts being brought back: RF, but now you also apply some features from Bolton v. Stone – looking at damages from Ds perspective: expense of preventing. 

· Should know leaking gas was a threat and real danger – severity of harm that could arise. 

CLASS ACTIONS
· Theory: each P does not have enough at stake to make it worth litigating.

· BC adopted a large part of Ontario Act with one difference: costs. BC opted for no-cost regime.

· Often wealthy companies will fight for precedent – not so worried about losing a bit of cash in this particular case, but don’t want others coming forward.

· Policy: Providing access to justice for plaintiffs. 

· Policy: Companies cheating people out of a few dollars, but becomes millions when applied to many people. Should NOT be allowed!

· Policy: Efficiency – system costly, back-logged. Deal with common issues at once. 

MacLean v. Telus (2006): Sets out five criteria in determining if class action can proceed. If neither liability nor damages can be determined as common issues, it is more appropriate to go to Small Claims. A court must not refuse to certify a proceeding as a class proceeding merely because damages require individual assessment.

Telus cuts off customers from remaining minutes – not exactly a K limit on time they could be used – fair amount of money collectively in unused minutes. Interpretive Principles from court: CPA to be read purposively and generously, due to important purposes: (a) Judicial economy; (b) Access; (c) Alter behavior of wrongdoers.

Five Criteria:

1. Pleadings disclose cause of action: must disclose clear tort. Make sure basic elements of tort can be met. At this stage, assume allegations are true.

2. 2 or more persons in identifiable class: Should be interpreted generously. [Point that out to judge]. Not every member need share same interest in resolution of issue BUT the class should not be unnecessarily broad.

· Held that persons must have outstanding minutes on account.

3. Claims of members raise common issues, whether or not those issues predominate over issues affecting only individual members. Common issue should overwhelm insignificant issues. Touchstone of inquiry is whether proceeding as a class action will avoid duplication of fact-finding or legal analysis. Is the issue a substantial ingredient of each class member’s claim? Issues must be at heart of litigation: BUT NOT necessary the resolution of CI be determinative of liability.

· Held that breaking down cases does not show common K. 

· Various potential oral terms that may have been added.

· Did purchasers read documents? 

· Too many different individual circumstances.

4. Would class proceeding be preferable procedure for fair and efficient resolution of common issues? Balancing process.

5. Need representative P: (a) Would fairly, adequately represent interests of class; (b) Has produced plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of class; (c) Does not have, on common issues, an interest that is in conflict with the interests of the other members. 

· Policy: Class actions have the potential to become monsters of complexity and cost.

Held: Case could break down into substantial individual trials to determine whether individual purchaser’s K was breached and what damages they suffered. Ps cannot point to a K which was common to all of the proposed representative Ps (eg: some had no balance owing). Neither liability nor damages can be determined as common issues ( go to small claims!

Reid v. BC (2003): You have to show specific common issues for a class action be allowed to proceed.

Argument against CA: Common Issues are intrinsically individualistic and would reduce to a series of discrete adjudications for each P. Court: Not enough to have common issues be “we all had torts committed against us.” You have to show specific common issues. Can consider history of relationship with Marketing Board and how the dispute developed ( what is narrative we are dealing with? Can P allege a single issue at the heart of the claim? 

Court did not find common issue, criteria were not met. 

COURSE SUMMARY
· Creating sets of rules, penalties that set standards to make a more just society. These are the bounds you are expected to operate in…

· Deterrence and incentive – provide notice. 

· Sources for these standards: (a) Common Law – convenient because it is difficult to define every little situation that may arise. Also, can’t cut off – may lead to arguments from absence; (b) Statutes; (c) Breach of Charter: societal standards you are expected to operate within; (d) Criminal law – but often is not an effective vehicle for engaging compliance measures – burden in civil cases, BOP, rather than BRD. Often, governments can go after people civilly (eg: Spitzer against Wall Street firms) – more likely to find liability. 

· Class of persons: There are people with culpability, but there are not in particular class of people within scope of liability.

· Causation: It is not just enough that you made any contribution to result – has to be beyond de minimus. THEN ask: even though liability, is damage too remote?
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