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Charge Approval
· (1) Is there a substantial likelihood of conviction (An Application For An Order of Mandamus)?

· Considering credibility and reliability of evidence, as well as available defences.

· (2) Is charge approval in the public interest (An Application For An Order of Mandamus)?
· The Crown has prosecutorial discretion, meaning the decision is not reviewable by the courts, with the exception of an abuse of process (Krieger).
Abuse of Process

· (1) To get charge approval documents, there must be a real and substantial possibility of bad faith or improper motives of the part of Crown (Malik).

· This is proved with existing materials. Mere speculation is not sufficient.

· (2) With use of the documents, accused must prove on a balance of probabilities that the charge approval was done for an improper purpose (Krieger).
The Indictment
· (1) Is there a sufficiently specific charge brought against the accused (Saunders)?

· Must be able to indentify the transaction referred to (s. 581 CC).

· If not, defence can ask Crown for more detail (s. 587 CC).
· Legal jeopardy must be readily ascertainable on the face of the formal proceedings (RG).

·  (2) Has the Crown proved the offence as particularized (Sauders)?

Surplusage

· (3) If the surplusage is outside the scope of the offence as specified in the Criminal Code, it may not need to be proved (JBM).

· (4) This is subject to a prejudice analysis (JBM).

· (a) If the defence can prove it relied on the surplus and took a particular tactic or failed to take certain steps before of it, there will be prejudice.

· (b) If the surplus was clearly a focus of the Crown’s case, there is prejudice.

· Defence would have tailored its case accordingly.

Amending the Indictment

· The Crown can apply to have the indictment change to fit the evidence adduced (s. 601(2) CC) if it is not prejudicial to the accused (Irwin).

· There is a presumption of prejudice when the indictment is changed during trial or on appeal (Irwin).

· The court must consider the following factors (s. 601(4) CC) and their impact of the particular accused (Irwin):

· (a) the matters disclosed by the evidence taken on preliminary inquiry;

· (b) the evidence taken on trial, if any;

· (c) the circumstances of the case;

· (d) whether the accused has been misled or prejudiced in his defence by any variance, error, or omission; and

· s. 601(5) – adjournment may be granted if that would remove the prejudice to the accused.

· (e) whether, having regard to the merits of the case, the proposed amendment can be made without injustice being done.

· Is the transaction/act the same or would the available defences be the same and thus the case be argued in the same way (Irwin).
Bail
· The Crown must show cause for detention of a balance of probabilities unless it is a s. 469 offence (s. 515(6) CC), where the accused has the burden.

· The Crown must demonstrate one of the below or, if the accused has the burden, it must demonstrate the absence of all three (s. 515(10) CC).

· The below must be shown having regard to the personal circumstances of the accused (Parsons).

· (1) Primary ground – Detention is necessary for attendance.

· The accused is more likely to attend if he/she has roots in the jurisdiction (Toronto Star).

· Employment demonstrates roots and a general level of responsibility (Toronto Star).

· The manner in which the accused was brought into custody can be revealing (Toronto Star).

· Is the accused in good or poor health (Parsons)?

· Has the accused attend or not attend on previous charges (Toronto Star)?

· (2) Secondary ground – Detention is necessary for the safety of the public, including whether the accused will attempt to interfere with the administration of justice.

· There must be a substantial likelihood of public risk or interference (Toronto Star).

· An accused that has committed offences, particularly under court order, is more likely to reoffend (Toronto Star).

· To what circumstances will the accused be released (Parsons)?

· The accused’s personality can be factored in (Toronto Star).

· (3) Tertiary ground – Detention is necessary to maintain public confidence in the administration of justice.

· Denying bail under the tertiary ground is rare and exceptional (Bhullar).

· Have regard to the below factors from the point of view a public reasonably informed of the circumstances and with knowledge of the Charter (Bhullar).

· (a) Strength of the Crown’s case;

· (b) The gravity of the offence;

· (c) The circumstances surrounding the commission of the offence, including whether a firearm was used; and

· (d) The fact that the accused is liable for a lengthy prison term or, if a firearm was used, a prison term of three years or more.

Bail Review

· s. 520 CC allows a bail review. If s. 469 offence, bail review requires leave from the chief justice.

Disclosure
· (1) Triggered by a request from the defence, all relevant information must be disclosed.

· While safety and potential interference concerns may delay disclosure, full disclosure must be made to meet s. 7 disclosure requirements (Baxter).

· The Crown cannot contract itself out of disclosure duties (Baxter).

Remedies for Late Disclosure

· (2) The accused must demonstrate that full answer and defence has been violated by demonstrating actual prejudice (Bjelland).

· There is a presumption that late disclosure does cause prejudice (Bjelland).

· (3) If prejudice, court will give remedy that is just and appropriate in the circumstances (Bjelland).

· Balance Charter rights of the accused with society’s interest in adjudicating on the merits.

· Order for further disclosure plus an adjournment.

· Exclusion of evidence.

· Defence must demonstrate that another remedy would not remove the prejudice (Bjelland).

· The accused in custody perhaps.

· Stay of proceedings or a new trial in extreme cases.

· AMIGUITY – does breach of s. 7 require prejudice or is it automatic?

McNeil Application

· The defence can apply under ss. 698 and 700 CC for subpoenas for documents from a third party.

· The Crown must turn over all documents in the investigative file and make reasonable efforts to obtain documents it is in the best position to obtain.

Subpoena

· (1) Prove the document is likely relevant in an application to the court.

· This is not an onerous burden but requires more than mere speculation.

· (2) The court reviews the documents and determines whether they will assist with full answer and defence.

· Stinchcombe level of reasonable possibility should be applied.

· The 3rd party’s privacy interests are accounted for but the accused’s interests will usually prevail. However, this may mean that some editing will occur.
Severance
· (1) There is a strong presumption that severance will not be granted (Suzack).

· (2) Severance must be in the interest of justice (s. 591(3) CC).

· Balance the interest of the accused and society’s interests in adjudicating on the merits, allocation of resources, efficiency, etc.

· It is more difficult to sever once trial has begun (Suzack).

· Factors:

· Can evidence that would not otherwise be admissible against co-accused by limited in use by jury instruction (Suzack)?

· Prejudice to the accused (Last).

· Legal and factual nexus between the counts (Last).

· The use of similar fact evidence (Last).

· The complexity of evidence (Last).

· Does accused intend to testify on one count but not another (Last)?

· Must be subjectively and objectively justifiable.

· The possibility of inconsistent verdicts (Last).

· The desire to avoid multiplicity of proceedings (Last).

· The length of trial (Last).

· The right of the accused to be tried within a reasonable time (Last).

· The existence of antagonistic defences between co-accused (Last).
Rulings
· (1) Notice.

· Counsel files and serves a written argument for appeal.

· (2) Foundation.

· The notice must be founded on law, facts, and materials collected.

· (3) Is a Vukelich hearing necessary?

· TJ has discretion to have a pre-motion hearing during which the party bringing the motion must demonstrate that the motion has a reasonable possibility of success (Vukelich).

· AMIGUITY – it has been applied to s. 8 motions. Can it apply to other motions?

· (4) A motion should not be ruled upon until the merits of the motion can actually be evaluated (Hooites-Meursing).

· For example, a motion that witnesses will give compromised testimony cannot be ruled upon until after the witnesses have given said testimony.
Powers of Search and Arrest
· S. 495 CC analysis has been ruled consistent with ss. 8 and 9 of the Charter.

· An officer may arrest someone without a warrant were, on reasonable grounds, he/she believes the person has committed or is about to commit an indictable offence.

· Once an arrest is made on reasonable grounds, a search for evidence can occur.

Reasonable Grounds

· (1) Did the police officer believe there were reasonable and probable grounds for the arrest (Juan)?

· This is generally easily met.

· (2) Can a reasonable police officer with some level of knowledge and experience conclude that there were reasonable and probable grounds to arrest (Juan)?

Investigative Detention

· An investigative detention must relate to reasonable suspicion that the detained is associated with a specific criminal act, considering all the circumstances (Mann).

· (1) Was the search [degree of search] subjectively necessary for officer safety purposes (Mann)?

· (2) Was the search objectively/reasonably necessary for officer safety purposes (Mann)?

· Can probably apply Juan modified objective standard accounting for knowledge and experience.

Search Warrants

· S. 8 rights against unreasonable search and seizure creates a zone of privacy around the individual (Hunter).

· A search warrant therefore requires judicial authorization (Hunter).

· (1) Information about the alleged crime is collected and presented under oath to the judicial official (Hunter).

· (2) The judicial officer makes an independent assessment to determine if the information meets the standard of reasonable and probable grounds (Restaurant Le).

· There must be an objective basis for concluding that there are reasonable and probable grounds, which is based on compelling and credible information (Le).

· This must be a meaningful assessment. The duty cannot be delegated (Restaurant Le).
· In a highly specialized area, reliable information provided by third parties can meet the independent assessment criteria if the judicial officer can verify reliability and more information would not increase the judicial officer’s understanding of the area (Le).

Class of Offences
Three Classes of Offences

· Summary;
· These must be tried in provincial court. Appeal is to BCSC.
· Indictable;

· These are more serious offences thus there are more serious consequences.

· S. 553 CC offences must be tried in provincial court.

· Other indictable offences have three modes of trial:
· (1) Provincial court judge;

· (2) Supreme court judge;

· (3) Supreme court judge and jury.

· Exception: offences in s. 469 CC must go before a judge and jury unless defence and Crown consent to judge alone.

· Hybrid.

· An important decision is made by Crown to proceed summarily or by way of indictment.

· Summary limitation period is 6 months from event whereas indictable has no limitation period (Dudley).

· Hybrid offences are presumed indictable unless declared otherwise or it proceeds in a summary offence court (Dudley).

· Where the limitation for a summary proceeding expires, the decision becomes a nullity. On a hybrid offence, the Crown can then proceed by indictment (Dudley).

· Exceptions: (1) the accused can demonstrate prejudice; or (2) abuse of process.
Juries
Trier of Fact versus Trier of Law

· TJ can never make a finding of fact for the jury however he/she can give an opinion on a question of fact (Gunning).

· TJ can enter an acquittal but can never direct a guilty verdict. The jury has the power to not apply the law if there conscience does not allow the law’s application (Krieger).

Jury Instructions
· Transcripts are more confusing than helpful (Le).

· Instead, the TJ must instruct the jury on the position of Crown and the defence, the legal issues involved, and the evidence that may be applied in resolving each legal issue (Le).

· This jury direction must be balanced (Le).

· Written instructions are permitted if accompanied by oral instructions (Henry).

· If a portion of instructions is in writing, that portion must be exhaustive on that particular issue (Henry).

· The burden of proof and presumption of innocence should be covered in all written instructions (Henry).

Closing Addresses

· The accused is entitled to full answer and defence, not the most advantageous procedures possible (Rose).

· A breach of s. 7 requires a finding that a procedure prevents a fair trial in the circumstances (Rose).

· While it may be better to have the defence close last, it is not fundamentally unfair (Rose).

Inherent Jurisdiction

· TJ has a broad CL power (inherent jurisdiction) to ensure that justice is done (Rose).

· If the jurisdiction of the judge has not been abrogated by clear statutory language, the judge has inherent jurisdiction (Rose).

Challenging for Cause

· S. 634 CC – guarantees between 4-20 preemptory challenges depending on the offence.

· S. 638(b) CC – allows challenges for cause if there is a realistic potential for jury partiality.

· (1) We begin with the high presumption that jury members are able to set aside their bias (Williams).

· (2) Is there reason to suppose that the jury pool may contain people who are prejudiced and whose prejudice might not be capable of being set aside (Williams)?

· Evidence of widespread racism in the community may be enough, depending on the circumstances (Williams)

· The prejudice must relate to presumptions of criminal activity (Williams).

· (3) If so, counsel/judge ask questions to jury member regarding prejudice.

· Is the particular jury member prejudiced in a way that could affect his/her impartiality (Williams)?

· If so, is the jury member capable of setting that prejudice aside (Williams)?

Unreasonable Delay
· S. 11(b) of the Charter provides that an accused must be tried within a reasonable time.

· The only remedy for a breach is a stay of proceedings (Morin).

· Possible prejudice due to delay:

· If no bail, accused serving time while innocent.

· If bail, stigma and conditions attached.

· Delays may cause loss of evidence.

Test (Morin)
· (1) Is the length of the delay significant?

· If not, the motion should not go further.

· Evaluate from the date of the charge to the time of trial.

· (2) Was a time period waived?

· If the right to unreasonable delay was explicitly waived by the accused then the inquiry stops here.

· (3) What are the reasons for the delay?

· (a) Inherent time requirements.

· The more complicated the case, the longer it can be expected to take to get to trial.

· (b) Actions of the accused.

· Voluntary actions of the accused that caused delay should be accounted for in reasonableness determination.

· Positive steps taken by the defence to expedite the process will increase the chances of a successful motion (Godin).

· Defence unavailability does not kill a motion necessarily. Scheduling requires reasonableness and not perpetual availability (Godin).

· (c) Actions of the Crown.

· Did the Crown cause any of the delays?
· Was the Crown concerned with the s. 11(b) issue?

· (d) Limits on institutional resources.

· Resource limitations will be accounted for but there is a point at which the Crown has failed to meet its obligation to provide a trial within a reasonable time.

· (e) Other reasons for delay.

· (4) Prejudice to the accused.

· What is the impact of the delay on the particular accused?

· Prejudice can be inferred (Godin).

· Has the accused’s right to make full answer and defence been affected?

· Has the accused been affected personally?

Powers of Appellate Court
· S. 675 CC – gives right to appeal on any grounds of law or, with leave of the court, to bring a question of fact or mixed fact and law.

· CA is a statutory court so its powers are derived from statute.

· S. 686 CC – CA can order a new trial or enter an acquittal.

· S. 686(1)(b)(iii) CC – If there is an error, it must be reversible. There must be substantial wrong or miscarriage of justice.

Sources of Error

· Jury – TJ’s legal rulings; TJ’s jury instructions; TJ’s evidence review; unreasonable verdict.

· Judge – Legal ruling; reasons for judgment; unreasonable verdict.
Looking for Legal Errors

· (1) Error of law.

· Evaluate on a standard of correctness (Grouse).

· (2) Error of fact.

· Must be a palpable and overriding error (Grouse).

· (3) Error of mixed fact and law.

· Must be a palpable and overriding error (Grouse).
· (4) Is error of law or fact a reversible error (s. 686(1)(b)(iii) CC)?

· Is there a reasonable possibility that the result would have been different without the error (Austin; Khan)?

· Factors (Khan):

· The importance of the error to the case.

· The general strength of the Crown’s case.

· (5) Misapprehension of evidence.

· (a) The TJ got the evidence wrong; OR

· (b) TJ considered some evidence but neglected to consider other evidence; AND
· (c) It played a substantial part in the TJ’s reasoning (Lohrer; Peers).

· Might it have made a difference (Peers)?

· It must go to substance rather than detail (Lohrer).
· (6) Unreasonable verdict.

· This is a very high standard (Dell).

· Does the evidence reasonably support a conviction?

· Could a reasonably jury, properly instruction, have convicted on this evidence (Dell)?

· CA must be able to articulate a basis upon which it concluded the jury/TJ reached an unreasonable verdict.

· Where the evidence is circumstantial, the TJ must draw a reasonable inference from the facts (Peers).

· The position of counsel at trial can be a significant factor in an appeal, especially where it was in an area where TJ had considerable discretion (Austin).

· Counsel, like the TJ, is there to evaluate all the circumstances. Therefore, it is telling if counsel did not think it was a big deal at trial.

· If there was a clear error, lack of objection is a factor speaking to the error’s importance in the TJ’s reasoning.

The Appeal Process

· (1) File a notice of appeal within 30 days of sentencing;

· Sets out particulars of client, what they were convicted of, and grounds of appeal.

· (2) Order the record from the trial below.

·  (3) Write the factum.

· Condense the transcript into facts and a legal argument.

· There is a 30-page limit, which is difficult to have extended.

· (4) Argue the case before a panel of 3.
