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*** We have criminal procedures to protect fairness to the accused, which is important to fairness in society. They’re also there to assist state and crown. There is a flexibility that allows them to be used sometimes to assist Crown in proving their case.
81) Charge Approval


8An Application for an Order of Mandamas (2000) BCSC – sets out charge approval standard used by BC Crown: 1) substantial likelihood of conviction 2) Is it in the public interest to prosecute? We protect independence of prosecutor by limiting scrutiny of their decision to approve a charge.


9R v Nixon, 2011 SCC (Charron J) – Courts have jurisdiction to control court room tactics, but not prosecutorial discretion (except for abuse of process). Case explores what prosecutorial discretion is. Accused has a right under s. 7 not to have rights infringed by abuse of process – independence of Crown a const’l principle. 1) Defence must show some evidence for court to make threshold determination, then 2) court will scrutinize conduct to determine if there was abuse of process.


10R. v. Malik, Bagri and Reyat (2002) BCSC – Where A wants to make an abuse of process allegation, Crown charging documents will not be routinely disclosed to aid A – only disclosed where A meets the standard of relevance as set out in Murrin: A must demonstrate a real and substantial possibility of bad faith and improper motives on the part of Crown counsel


102) The Indictment


12Criminal Code ss. 581-587, 601, 683(1)(g)


13R v Saunders, 1990 SCC – It is a fundamental principle of criminal law that the offence, as particularized in the charge, must be proved. Can’t amend the charge/particulars where it would cause prejudice and unfairness to A. This would violate purpose of providing particulars, which is to enable A to make FA&D.


14R v R(G) 2005 SCC – Provides further support to notion that A must know the charge against them. Focus is on what Crown alleges. Aids Defence counsel in providing advice to A and Crown in understanding with clarity what further charges may be laid after an acquittal.


14R v JBM, 2000 Man. C.A. – Rule of Surplusage: excepts Crown from having to prove a particular that is a complete surplus from what has to be proved under the CC, unless A can show there is specific prejudice. Very dangerous rule for the defence.


14R. v. Irwin, 1998 Ont CA – Appellate courts have a power to amend indictments, similar to trial courts. Limits are not on nature of the change, but on how it affects A. If amendment will cause prejudice to A, then it cannot be made. Burden is on A to show specific prejudice. Case defines prejudice.


153) Bail


16Criminal Code ss 469 (Jurisdiction of court), 496 (appearance notice), 497 (release from custody by peace officer where no warrant – exceptions/grounds for denying bail), 498 (release from custody by officer in charge where no warrant – exceptions/grounds for denying bail), 499 (Release from custody by officer in charge where arrest made with warrant; additional conditions; ability to modify), 515 (judicial interim release/bail provisions), 679 (C.A. can grant release pending determination of appeal)


18Charter s. 11(e) – 11. Any person charged with an offence has the right (e) not to be denied reasonable bail without just cause;


18Toronto Star Newspapers Ltd. v Canada 2010 SCC – mandatory publication ban rules upheld as integral to safeguarding A’s right to a fair trial and to ensure expeditious bail hearings. Denying bail can have serious impacts on A. A should not be disadvantaged by having to defend publication ban. A’s liberty rights would be infringed if evidence at bail hearing (ie. character evidence) could be made public.


18R v Parsons 2007 BCSC – TJ erred by denying bail on all three grounds. TJ placed too much weight on circs of typical drug trafficker and too little weight on particular circs of A. Case provides example of factors to consider under each ground. Case demonstrates that even if it’s a serious offence and A is seeking detention, you can have flaws and still get bail if concerns can be addressed through conditions.


19R. v. Bhullar 2005 BCCA:  Court clarifies that secondary ground is based on “substantial likelihood” test; other concerns here can be addressed with strict conditions. Tertiary ground depends on all 4 factors listed by Parliament. Strength of case is but one factor, not determinative. Tert grounds should be limited to exceptional circumstances (horrific, strong case, causes pandemonium)


204) Disclosure


21Charter s. 7 – Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.


21R v Baxter 1997 BCCA – Crown can’t contract out of s. 7 Charter disclosure duties. Duty to disclose early so A can make FA&D. Crown has some discretion to delay disclosure for 1) ongoing investigation or 2) to protect safety of witness. In assessing Crown’s late disclosure, court will consider role defence counsel played. Prejudice analysis isn’t necessary where prejudice is obvious (late, critical disclosure). Remedy: new trial


21R v Bjelland 2009 SCC – Where crown is in possession of materials and discloses them just before trial: Adjournment is the ‘normal’ remedy. Exclusion is only available as a remedy where admission of evidence would result in an unfair trial or would otherwise undermine the integrity of the justice system (case sets out examples). Charter mandates use of appropriate remedy – nothing more.


22R. v. McNeil SCC 2009 – CL test for 3rd party disclosure applies in criminal proceedings other than sexual assault cases. Test: 1) likely relevant, 2) if LR, judge decides whether to disclose to A by balancing 3rd party privacy interests against A’s interest in making FA&D. Usually err in favour of disclosure (can use redaction/conditions to safeguard privacy). If Crown is aware there are materials in another gov’t dept that are relevant (ie. police officer’s disciplinary file), then it becomes part of investigative file and it needs to be disclosed. Where defence is unable to obtain relevant info, can come to court to ask Crown to make reasonable efforts to try and obtain info. Crown has duty to see that justice is done. Should disclose everything that’s clearly relevant but duty doesn’t extend to all gov’t materials.


235) Severance


24Criminal Code ss. 589 (non-murder offence can’t be joined with murder count unless they arise out of same transaction, or accused consents), 591 (1) (offences/accused can be joined) (2) (each count treated as a separate indictment) (3) (the court may order severance of the count or the accused if in the interests of justice)


25R v Suzack 1999 OCA – *Multiple accused* Case shows there is strong presumption of keeping joint trials together. Joint trials raise some evidentiary problems / risk of prejudice. In severance app’n, court will consider strong policy reasons in favour of joint trials, any prejudice (can it be dealt with through jury instructions?), whether severance would be in the interest of justice, how early the application was made, and an accused’s ability to call the other accused as a witness if separate trial.


26R. v. Last 2009 SCC - *Multiple counts* TJ has broad discretion, Appeal courts must give much deference. Severance – ultimate q – required in ioj? Case sets out factors that TJ must consider, balance and weigh. TJ can’t assume there are benefits to joint trial, must weigh factors in favour against factors against. Defence must be willing to provide detailed info in favour of severance. TJ can only use jury instructions to deal with prejudice where there are sufficient benefits supporting joint trial.


276) Rulings


29Constitutional Question Act s. 8 – Notice of questions of validity or applicability


29Charter s. 24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.


2924(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.


29R v Vukelich, 1996 BCCA – **Foundation for motion** - TJ has discretion to refuse to fully hear a motion if Defence fails to establish that there is a reasonable prospect of success (“foundation”).


30R. v. Hooites-Meursing 2008 BCCA - **Pre-trial rulings** Usually, motions are decided pre-trial, but sometimes it is an error for TJ to do so. *When abuse of process relates to egregious conduct, TJ can rule before trial begins *When abuse of process relates to trial fairness – a) TJ can rule before trial if unique circs make it so obvious that unfair trial will result (TJ has discretion), otherwise b) TJ has to hear the trial first before ruling on the issue.


317) Powers of Search and Arrest


32Criminal Code s. 495 – (1) Circumstances where P.O. can arrest without warrant (2) Limitation – circs where P.O. should not arrest without warrant (3) P.O. acting under (1) deemed to be acting lawfully


33Charter s. 8: Everyone has the right to be secure against unreasonable search or seizure.


33s. 9: Everyone has the right not to be arbitrarily detained or imprisoned.


33R v Juan, 2007 BCCA – case confirmed that reasonable grounds standard for arrest has a subjective and objective requirement. Subj: did police officer honestly think there was reasonable likelihood that offence has/will occur? Obj: Would a reasonable police officer in those circs with reasonable experience think there was reasonable likelihood…? (H: bit of a dicey case)


33R v Mann, 2004 SCC – **investigative detention / search** Standard to detain is reasonable suspicion that an individual is implicated in the criminal activity under investigation (subj/obj). Standard for search is reasonable belief that officer’s safety or that of others is at risk (subj/obj). Search is limited to a pat-down of individual for weapons.


34Hunter v Southam, 1984 SCC – Meaning of Unreasonable search and seizure. Balance of interests (individual (privacy) vs state (law enforc’t)). S. 8 requires preventive system – prior judicial authorization by neutral person. Not “rubber stamping”. Standard is reasonable and probable grounds.


35Re Restaurant Le Clémenceau Inc., 1987 SCC – Arbiter has a duty to scrutinize facts and whether these result in a reasonable belief – he must be given all the facts necessary to make an informed decision. Can’t merely provide arbiter with “reasonable” conclusion. Unreasonable search results where arbiter is unable to make genuine, informed assessment of the facts.


36R. v. Le, 2006 BCCA - *grow ups stealing hydro* Expert evidence can provide arbiter sufficient evidence to decide there are reasonable grounds on which to grant a valid search warrant. Doesn’t usurp role of arbiter.


368) Class of Offences (hybrid, indictable, etc)


37R. v. Dudley, 2008 SCC *Crown switches from proceeding summarily to indictably* If it’s a hybrid offence and summary is no longer an option, and A doesn’t consent, Crown may prosecute by indictment, even if initially elected summary, except where abuse of process or A was acquitted of summary offence.


379) Juries


38i) Role of Trial Judge


38R v Gunning, 2005 SCC – TJ never has the discretion to instruct jury to find that one element of offence is met/proven. TJ can provide opinion where evidence is very strong, but must be given as advice, not direction, and stress that it’s up to the jury to decide.


38R v Krieger, 2006 SCC  – TJ can never direct jury to convict, even if A plead NG but admits to the crime. Absent a formal concession or a guilty plea the judge cannot take away an element or instruct on verdict


39ii) Review of the Evidence


39R v Le, 1998 BCCA – TJ has a duty to review the evidence. Wide discretion, but TJ must clarify the issues and relate evidence of both Crown and defence to the issues. Particularly where a witness has been inconsistent, TJ needs to give assistance to jury.


39iii) Written Instructions


40R v Henry, 2003 BCCA – TJ can give jury a portion of the charge, but has to follow a careful framework


40iv) Closing Addresses


41Criminal Code s. 651 – (1) Summing up by prosecutor (2) Summing up by accused (3) Accused’s right of reply (4) Prosecutor’s right of reply where more than one accused


41R v Rose, 1998 SCC – **A’s right of reply/right to go last** Case sets out that s. 7 applies to this procedure, Test is whether the procedure violates procedural fairness (not what is most favourable to A), and SC judges may retain some inherent jurisdiction to grant right of reply in extraordinary cases.


42v) Challenging for Cause


42Criminal Code ss. 634-640 – 634 [Peremptory challenges (2) Max #] 635 [Order of Challenges] 638 [Challenge for cause] 639 [court may require challenge for cause in writing; may be denied if not true] 640 [(1) objection that name not on panel, (2)(3) Challenge for cause on other grounds]


43R v Williams, 1998 SCC – Courts need to be very aware of real risk of racial prejudice. Cannot always be set aside by instructions. Have to allow counsel to challenge for cause where there is a ‘realistic potential for partiality’. Case showed it was possible to meet this high threshold using evidence of widespread bias in Canada. Evidence was specific though to bias in criminal context, wrongful convictions, court populations.


4410) Unreasonable Delay


46Charter s. 11(b) – 11. Any person charged with an offence has the right (b) to be tried within a reasonable time;


46R v Morin, 1992 SCC – Case confirmed the basic factors to be considered in s. 11(b) application


46R v Godin, 2009 SCC – Case set out that defence counsel’s unavailability doesn’t necessarily count against them, and showing actual prejudice is important but can also be inferred from length of delay.


4711) Powers of Appellate Court


47Errors of Fact and Law


51Criminal Code ss. 675 (1) Right of appeal of person convicted on indictment; Other special rights of accused to appeal to C.A. set out in (1.1), (2), (2.1-.3), (3), and (4); 676 Right of Crown to Appeal, 678 Notice of Appeal procedures 683 & 686 Powers of the C.A.  812 & 813 Summary Appeals by A & Crown


53R v Grouse, 2004 NSCA – Case summarizes errors of fact, law and mixed fact and law; the standard of review applied; and deference to be given


53Reversible Error


53R v Austin, 2006 OCA – *Reversible Error* Two factors aid in the assessment of errors: 1) Objection from counsel, 2) Questions from the jury. Failing to object during trial could be fatal to your appeal. When jury has a question, TJ has to regive that instruction quite broadly and has to be very responsive to that question.


54R v Khan, 2001 SCC – *Reversible Error* Case analyses meaning of s. 686(1)(b)(iii) – curative proviso. Can be applied to two types of errors. Sets out test: no reasonable possibility that verdict would’ve been different had the error not been made.


55Miscarriages of Justice


55R v Lohrer, 2004 SCC – Law on mistake and miscarriage of justice: 1) TJ is mistaken as to substance of material parts of the evidence, 2) those errors play an essential part in the reasoning process resulting in a convicting. MJ applies even where there was evidence that could reasonable support a conviction.


55Unreasonable Verdicts


55R v Dell, 2005 OCA – Confirms test for unreasonable verdict: The appellate court is to independently examine and assess the evidence and decide whether, on a totality of the evidence, a properly instructed jury, acting judiciously, could have convicted. Great deference given to ToF’s findings on credibility.


56R v Peers, 2009 BCCA – *Example of Unreasonable Verdict* *Example of two step approach: misapp, and unreasonable verdict* Misapprehension is one factor to consider in unreas. verdict analysis. When you consider unreasonable verdict, you have to fix up the trial record (correct misapps)


57R v Beaudry, 2007 SCC [mentioned in Sinclair] – Where TJ draws inappropriate inferences, this can lead to unreasonable verdict. Have to take them out and see if record can still support conviction. If it can, new trial. If it can’t, acquittal. Can have an unreasonable verdict based on unreasonable findings (supported by illogical inferences), but record still supports conviction.


57R v Sinclair, 2011 SCC – Beaudry didn’t alter the main test for unreasonable verdict: whether the ToF could’ve reasonably convicted. Case seems to limit misapprehension to mistakes (as to substance of evidence, forgot relevant evidence, or failed to give proper effect to evidence). Beaudry focuses on whether TJ’s flawed reasoning process (improper inferences) led to unreasonable verdict. There are two types of these flawed reasoning errors. Remedy either acquittal or new trial, depending on circs.


5812) Preliminary Inquiries and Directed Verdicts


59R v Arcuri, 2001 SCC – Confirms that the test at preliminary inquiry is for TJ to determine whether there is sufficient evidence to permit a properly instructed jury, acting reasonably to convict. Where Crown presents direct evidence on each element of offence, then reasonable basis is met. Where circumstantial evidence is presented, TJ must do limited weighing of the whole of the evidence (including defence evidence) to determine if inference evidence suggests is reasonable. All evidence presumed to be credible and reliable.


60Appendix 1: Chart of Offences


61Appendix 2: Charging Provision Tables


62Appendix 3: Errors example




1) Charge Approval
· If the charge isn’t approved, there is no case!
· Usually, police will make a charge recommendation to crown counsel (this is the case in BC)
· There is a separate charge approval process – that by a private person. 
· It’s rarely used, 
· Even if a person starts this process, and obtains a charge, Crown has authority step in and assume the conduct of the prosecution. Crown can decide to stay the proceedings if they do not meet the high threshold for charge approvals. (Mandamus)
· Mandamus sets out charge approval standard used in BC (1. Substantial likelihood of conviction, 2. Is it in the public interest to prosecute)
· Courts retains control over tactics and practice before the court, but not prosecutorial discretion
· Nixon talks about what prosecutorial. discretion is – core elements 
· Limiting scrutiny of Crown’s decision to charge maintains independence of prosecutor – only thinking about the standard and not what people will think (Mandamus)
· #1 Exception to scrutiny: abuse of process (Nixon)
· s. 7 guarantees A’s right to not have rights infringed by abuse of process. (Nixon)
· Independence of Crown is a constitutional principle. (Nixon)
· If Defence alleges abuse of process, 1) Defence must show some evidence for court to make threshold determination that they could possibly find abuse, then 2) court will scrutinize conduct to determine if there was abuse of process. (Nixon)
· Threshold determination met where Crown accepts plea agreement and then repudiates

· In step 2, court should consider whether actual prejudice was caused
· In order to get disclosure of abuse-related documents from Crown, A has to demonstrate: a real and substantial possibility of bad faith and improper motives on the part of Crown counsel (Malik)
· Circs in Malik did not meet this test (Crown tried to bring charges on new evidence eventhough they ought to have known it was inadmissible)
· Where A wants to make an abuse of process allegation, Crown charging documents will not be routinely disclosed to aid A (Malik)

· Defence can attempt to sway their decision to charge by providing information about accused showing he’s innocent (reduces substantial likelihood of conviction)
· # 2 Exception to scrutiny: Public Inquiry. Another exception to Crown scrutiny evolved in BC: in exceptional circumstances where a public inquiry is held, Crown can be required to give evidence on charge approval decision or other decision. Requiring crown to occasionally provide information about their decision for a public inquiry doesn’t impact their independence (compared to regularly requiring them to provide this information in court).

· AG has ultimate power to initiate, conduct and terminate prosecutions (Krieger)
Steps to Challenge a Charge Approval Decision

· You are the defence. You sent a bunch of information to crown to try to convince them not to charge your client. But they decide to charge. You think there was something erroneous about the decision (more than just crown focusing on wrong evidence). Ie crown used improper standard b/c of bias, made political decision, etc.

· First, go to court and tell judge you’re going to make a s. 7 application, but before that you ask to seek disclosure of charge approval information.
· On the topic of disclosure, you present book of materials that show you meet the Reyat threshold. (some real and substantial possibility of bad faith).

· Second, whether or not you get disclosure of crown charging materials, present official abuse of process/s.7 application. 
· Third, in deciding whether to scrutinize the Crown conduct for abuse of process, the court has to consider realistic opportunity of success – threshold determination of whether they could possibly find there was abuse.

· If yes, then court considers whether there has been an abuse of process (have a hearing to decide).

	An Application for an Order of Mandamas (2000) BCSC – sets out charge approval standard used by BC Crown: 1) substantial likelihood of conviction 2) Is it in the public interest to prosecute? We protect independence of prosecutor by limiting scrutiny of their decision to approve a charge.

	Issue: Reviewability of the decision to charge. Can outside parties scrutinise process that Crown uses? Can courts scrutinise?

Discussion:

· There is a separate charge approval process – that by a private person. It’s rarely used, but as Mandamus points out, even if a person starts this process, and obtains a charge, Crown counsel can step in and take the file over and decide whether or not it will proceed (can order a stay). Have to have Crown take it over to make sure proper standards are applied.
· The law is well established that the decision by Crown to direct a stay of proceedings on a private information is not subject to judicial review except perhaps in the case of flagrant impropriety on the part of the Attorney General in directing the stay.

· Current charge approval standard used by crown counsel in BC:

1. Substantial likelihood of conviction (reasonable likelihood in Ontario) 

· Very high standard, not enough to just have a case
· Considers defenses and admissibility of evidence

· Must be satisfied throughout the process (even during trial), not just the charge approval stage
2. Is it in the public interest to prosecute? 

· Ie. may not meet this if person has extenuating circs or has been rehabilitated
· Crown’s has discretion 
· Bona fide application of those criteria cannot amount to flagrant impropriety on behalf of the Attorney General
· Reviewability of decision to charge

· One view: public should be able to scrutinize Crown’s decision to charge. 

· Courts have said: in deciding to charge, Crown is acting in a quasi-judicial process. Crown are not like other lawyers; their duty is not to convict but to ensure that justice is done. They are responsible for maintaining a fair system. They’re acting in a judicial capacity because case won’t go to a judge unless Crown decides to prosecute. 
· For this reason, courts have said it’s a constitutional duty for prosecutors to act independently in this role. 
· An accused has a constitutional right to an independent prosecutor. 
· One way to protect independence of prosecutor is to limit scrutiny of decision to approve a charge.

· We only want Crown thinking about the threshold criteria and whether they’re met. We don’t want them to worry about what other people will think of their decision.

· Can outside parties scrutinise process that Crown uses? Can courts scrutinise?
· General policy that protects against scrutiny of Crown’s decision for the sake of maintaining their independence and fairness in the system.
· BUT policy against scrutiny isn’t absolute. Defence can attempt to sway Crown’s decision to charge by providing Crown with information about Accused. Even if crown approves charge, the charge approval decision is an evolving one, so if new information arises, defence counsel can ask crown counsel to re-assess whether there is a substantial likelihood of conviction.
· Nixon sets out the power to attack the charge approval decision.
Ruling: “There is no basis on which this Court could properly overturn the exercise of prosecutorial discretion in this case.  The stay is valid. 


	R v Nixon, 2011 SCC (Charron J) – Courts have jurisdiction to control court room tactics, but not prosecutorial discretion (except for abuse of process). Case explores what prosecutorial discretion is. Accused has a right under s. 7 not to have rights infringed by abuse of process – independence of Crown a const’l principle. 1) Defence must show some evidence for court to make threshold determination, then 2) court will scrutinize conduct to determine if there was abuse of process.

	 Facts: Motorhome drove through intersection, struck vehicle, killing husband and wife and injuring young son. Driver was heavily intoxicated. Crown counsel at low level, makes decision that there are evidentiary problems with proving criminal charges in this case, and accepts plea to a provincial offence. Agreement was for payment of a fine – no jail time. Associate Deputy Minister (ADM) looks at this decision and says there is a strong case here, and it was unacceptable for crown to accept the plea. ADM directs that the criminal charges be reinstated and cancels the plea. This is the equivalent of a charge approval decision.
Issue:   1) Can there be scrutiny of Crown’s decision to repudiate the plea agreement? 2) On what threshold can it be overturned? 
Discussion:

· Independence of Crown is a constitutional principle. 

· “Subject to the abuse of process doctrine, supervising one litigant’s decision-making process … — is beyond the legitimate reach of the court…. To subject such decisions to political interference, or to judicial supervision, could erode the integrity of our system of prosecution.  ”

· Courts retains control over tactics and practice before the court, but not prosecutorial discretion

· Prosecutorial discretion:

· Is a term of art.  
· Doesn’t refer to just any discretionary decision made by a Crown prosecutor.  
· It refers to the use of those powers that constitute the core of the Attorney General’s office and which are protected from the influence of improper political and other vitiating factors by the principle of independence.
· Core elements:

(a) the discretion whether to bring the prosecution of a charge laid by police; 
(b) the discretion to enter a stay of proceedings in either a private or public prosecution, as codified in the Criminal Code, ss. 579 and 579.1; 
(c) the discretion to accept a guilty plea to a lesser charge; 
(d) the discretion to withdraw from criminal proceedings altogether; and 
(e) the discretion to take control of a private prosecution
· Exception: prosecutorial discretion can only be scrutinized for abuse of process

· Section 7 of the Charter guarantees A’s right to not have rights infringed by abuse of process.
· Conduct was so inappropriate it would cause people to lose confidence in our justice system. It’s not about whether the prosecutor made a poor or unreasonable decision.

· 1) Abuse of Process Application requires threshold determination: Defence has to show that they’ve collected material that demonstrates that there is some basis for the court to possibly find that charge approval decision was based on abuse of process. 
· In this case, court says the fact that crown repudiated plea (which is very unusual) is enough evidence to meet threshold determination
· 2) Once threshold is met, court will scrutinize conduct to determine if there was abuse of process

· Court finds repudiation was 
1) made in the interest of justice, and there was nothing showing that they were abusive or improper.  ADM was acting in good faith. 

2) Did not result in actual prejudice to the accused – didn’t affect A’s ability to make FA&D.

· Remedy: charge to be stayed if there was abuse of process.
Ruling: Court finds threshold determination of abuse of process was met, but they found there was no evidence to support a finding of abuse of process. 



	R. v. Malik, Bagri and Reyat (2002) BCSC – Where A wants to make an abuse of process allegation, Crown charging documents will not be routinely disclosed to aid A – only disclosed where A meets the standard of relevance as set out in Murrin: A must demonstrate a real and substantial possibility of bad faith and improper motives on the part of Crown counsel

	 Facts: 
· Case related to air india bombings. A was originally tried and convicted for deaths in Japan. Later Crown gets new evidence of conspiracy from co-accused and attempts to use this evidence to retry A for deaths in Ireland. Defence said evidence is inadmissible so there really is no new evidence. 

· Defence counsel argues abuse of process and res judicata – can’t use same evidence to try him for two different offences.

· Defence team sought all of the Crown’s internal charging documents. They hoped the material would demonstrate that Crown knew it was the same case but tried to get second charge approved anyways.
Issue: Should Crown be required to routinely disclose charging documents on abuse of process allegations? If not, then on what standard of relevance?
Discussion:

· Court says that according to Murrin, a certain threshold has to be met before you can get disclosure. 
· Have to demonstrate a real and substantial possibility of bad faith and improper motives on the part of Crown counsel  [17]

· In this case, court says circumstances are unusual (Crown not seeking admissibility of evidence used to raise second prosecution), but not sufficient to warrant disclosure. 
“While the Crown’s decision not to seek the admission at trial of evidence relied on in the extradition proceedings may be a factor on the abuse application, it is not a matter which raises a real and substantial possibility of bad faith or improper motives on its part, either when considered alone or with all of the other circumstances.  The conclusions expressed in [other evidence] regarding the utility of the evidence of statements by [the other accuseds] may be relevant to the abuse application.  They do not, however, establish relevance to the Murrin standard. “ [27]
Ruling: Judge says A can proceed with abuse of process application, but declines to grant disclosure of the materials that would assist A in showing that there was a reasonable likelihood of success.


2) The Indictment

WHAT EXACTLY DOES THE CROWN HAVE TO PROVE
· Crown has to prove every element of crime BRD
· Accused not guilty if crown fails to prove one element

What are essential elements of an offence?

1. Criminal Code offence creating section: reveals certain essential elements of the crime
2. Charging Sheet: The charge (“charging sheet”) will usually provide various particulars.

· In addition to basic information like name of accused, time of date, CC provision, etc., the charging sheet will provide more “particulars” (ie. Who was assaulted, particulars of assault, subject matter in question)

Policy reasons why we make a charge specific?
· Criminal law is not intended to be a general value-tested network. We value privacy and liberty. We don’t want state violating these on the basis of suspicion. There needs to be a specific charge and evidence that  justifies the charge
· Practical components: 

· Gives A ability to make FA&D (understand charge and prepare a defence); to know charge against them (R v RG)
· Enables Crown to focus on offence in question

· Prevents Crown from being able to come back on double-jeopardy, or to know when they can retry (R v RG)
Do the specifics/particulars form the essential elements of the offence? Do they have to be proved by Crown?
· Yes. It is a fundamental principle of criminal law that the offence, as particularized in the charge, must be proved (Saunders)
· s. 581(3) “a count shall contain sufficient detail”
·  s. 587(1): A may apply to court to order Crown to provide further particulars. If details are provided, they now become part of the charging sheet (s. 587(3)).
· Exception #1 (s. 583): The fact that some things aren’t present isn’t grounds for objection. 
· However, these factors together with other missing details they may be enough to render charge insufficiently vague. 
· Exception #2: date and exact place are never, except in exceptional circumstances, essential parts of the indictment (ss 583(g), 601(4.1)). They may become essential elements in some cases but CC says in general you can’t hold Crown to these two details.
· Exception #3: Rule of Surplusage: excepts Crown from having to prove a particular that is a complete surplus from what has to be proved under the CC, unless A can show that there is specific prejudice. 
Power to Amend
· Policy: 
· Much of the rules are there to provide flexibility to Crown, and to allow justice system being able to prevent someone “getting off” on a technicality.

· Prejudice – not a technicality
· Important to remember that purpose of particulars is for A to know the charge against them. Focus is on what Crown alleges. (R v RG) 
· S. 601 provides power of Crown to amend the indictment
· S. 601(2) – you can amend, before, during and even after the trial to make it conform with the evidence, (3) at any stage of the proceedings

· No limit in terms of when amendment can be done

· However, power to amend is critically limited by prejudice to A (Saunders)
· The code does list in s. 601(4) a number of considerations that a court must take into account in deciding whether to permit amending of indictment

· Whether A has been misled or prejudiced (601(4)(d))
· Can’t amend where it would cause prejudice and unfairness to A. This would violate purpose of providing particulars, which is to enable A to make FA&D. (saunders)
· Prejudice may be more likely in certain circs than others

1. The farther into the proceedings the amendment is made, the more likelihood there may be prejudice

2. The nature of the change: the more substantial the change is to the indictment, the greater the chance for prejudice.

· This raises the issue: if we know this, isn’t there at some point, certain things that can no longer be changed?

· Ie. Switching the provision you were charged under

· Also 683(1)(g) sets out Power of the Court of Appeal to amend the indictment, so long as no prejudice to A

· Similar power to trial court’s power to amend (Irwin)
· Irwin gives a principled approach – look at the effect of the change on A, not the nature of the change. There are factors to consider, but the test is prejudice
· If amendment will cause prejudice to A, then it cannot be made. A must demonstrate specific prejudice.

· Can actually change the whole charge on appeal, if on the facts, nothing would’ve changed

· Court says in some circs switching the charge after the offence doesn’t actually cause prejudice. But making a small change early may create prejudice.

	Criminal Code ss. 581-587, 601, 683(1)(g)

	 GENERAL PROVISIONS RESPECTING COUNTS

Substance of offence

581. (1) Each count in an indictment shall in general apply to a single transaction and shall contain in substance a statement that the accused or defendant committed an offence therein specified.

(2) Form of statement
(3) A count shall contain sufficient detail of the circumstances of the alleged offence to give to the accused reasonable information with respect to the act or omission to be proved against him and to identify the transaction referred to, but otherwise the absence or insufficiency of details does not vitiate the count.

(4) Indictment for treason

(5) Reference to section (by court in considering whether a count is sufficient)
(6) General provisions not restricted
582 High treason and first degree murder

Certain omissions not grounds for objection

583. …, no count in an indictment is insufficient by reason only that

(a) it does not name the person injured or intended or attempted to be injured;

(b) it does not name the person who owns or has a special property or interest in property mentioned in the count;

(c) it charges an intent to defraud without naming or describing the person whom it was intended to defraud;

(d) it does not set out any writing that is the subject of the charge;

(e) it does not set out the words used where words that are alleged to have been used are the subject of the charge;

(f) it does not specify the means by which the alleged offence was committed;

(g) it does not name or describe with precision any person, place or thing; or

(h) it does not, where the consent of a person, official or authority is required before proceedings may be instituted for an offence, state that the consent has been obtained.

SPECIAL PROVISIONS RESPECTING COUNTS

584 Sufficiency of count charging libel 
585 Sufficiency of count charging perjury, making of a false oath or statement, fabricating evidence, procuring commission of offence
586 Sufficiency of count relating to fraud
PARTICULARS

What may be ordered

587. (1) A court may, where it is satisfied that it is necessary for a fair trial, order the prosecutor to furnish particulars and, without restricting the generality of the foregoing, may order the prosecutor to furnish particulars
(a) of what is relied on in support of a charge of perjury, the making of a false oath or a false statement, fabricating evidence or counselling the commission of any of those offences;

(b) of any false pretence or fraud that is alleged;

(c) of any alleged attempt or conspiracy by fraudulent means;

(d) setting out the passages in a book, pamphlet, newspaper or other printing or writing that are relied on in support of a charge of selling or exhibiting an obscene book, pamphlet, newspaper, printing or writing;

(e) further describing any writing or words that are the subject of a charge;

(f) further describing the means by which an offence is alleged to have been committed; or

(g) further describing a person, place or thing referred to in an indictment.

(2) Court may give regard to evidence in determining whether or not a particular is required,

(3) Where a particular is delivered pursuant to this section,

(a) a copy shall be given without charge to the accused or his counsel;

(b) the particular shall be entered in the record; and

(c) the trial shall proceed in all respects as if the indictment had been amended to conform with the particular.

AMENDMENT
Amending defective indictment or count

601. (1) An objection to an indictment … or to a count in an indictment, for a defect …, shall be taken by motion to quash the indictment or count before the accused enters a plea, and, after the accused has entered a plea, only by leave of the court before which the proceedings take place. The court …may, if … necessary, order the indictment or count to be amended to cure the defect.
Amendment where variance

(2) Subject to this section, a court may, on the trial of an indictment, amend the indictment or a count therein or a particular that is furnished under section 587, to make the indictment, count or particular conform to the evidence, where there is a variance between the evidence and

(a) a count in the indictment as preferred; or

(b) a count in the indictment

(i) as amended, or

(ii) as it would have been if it had been amended in conformity with any particular that has been furnished pursuant to section 587.

Amending indictment

(3) Subject to this section, a court shall, at any stage of the proceedings, amend the indictment or a count therein as may be necessary where it appears..[there are defects of various types]
Matters to be considered by the court

(4) The court shall, in considering whether or not an amendment should be made to the indictment or a count in it, consider
(a) the matters disclosed by the evidence taken on the preliminary inquiry;

(b) the evidence taken on the trial, if any;

(c) the circumstances of the case;

(d) whether the accused has been misled or prejudiced in his defence by any variance, error or omission mentioned in subsection (2) or (3); and

(e) whether, having regard to the merits of the case, the proposed amendment can be made without injustice being done.

(4.1) A variance between the indictment or a count therein and the evidence taken is not material with respect to

(a) the time when the offence is alleged to have been committed, if it is proved that the indictment was preferred within the prescribed period of limitation, if any; or

(b) the place where the subject-matter of the proceedings is alleged to have arisen, if it is proved that it arose within the territorial jurisdiction of the court.

(5) Adjournment if accused prejudiced

(6) Question whether to amend is a question of law

(7) Endorsing indictment

(8) Mistakes not material

(9) Limitation – In amending, court can’t add acts to high treason charge, other offences
(11) This section applies to all proceedings, including preliminary inquiries, with such modifications as the circumstances require.
Powers of Court of Appeal
683. (1) For the purposes of an appeal under this Part, the court of appeal may, where it considers it in the interests of justice,

.
(g) amend the indictment, unless it is of the opinion that the accused has been misled or prejudiced in his defence or appeal.


	R v Saunders, 1990 SCC – It is a fundamental principle of criminal law that the offence, as particularized in the charge, must be proved. Can’t amend the charge/particulars where it would cause prejudice and unfairness to A. This would violate purpose of providing particulars, which is to enable A to make FA&D.

	 Facts: A charged – charging sheet said A was charged with conspiracy to import heroin. Crown said in court that they would prove conspiracy to import heroin. As the evidence started coming out, it was unclear what conspiracy was involved, and if there was one it was to import cocaine. A actually testified and said he was involved in drug conspiracies, but wasn’t involved in conspiracy to import heroin. 
Issue: Whether the TJ erred in instructing the jury on a charge of conspiracy to import heroin that they might convict if they were satisfied BRD that A had conspired to import any narcotic prohibited under the Narcotic Control Act.
Discussion:

· General Rule: Crown usually has to prove the offence as particularized (ie. Breaking an arm, possessing marijuana)

· In this case, Crown made two arguments:

1. It was superfluous. All we had to prove was it was a hard drug. Sure we put heroin, but we don’t have to prove that. Cocaine is still a narcotic that you weren’t allowed to conspire to import. The gravamen of this offence is conspiracy to import hard drugs.

2. If we have to prove the drug, let us switch it in the charge.

· Court: “It is a fundamental principle of criminal law that the offence, as particularized in the charge, must be proved.”
· The Crown chose to particularize the offence in this case as a conspiracy to import heroin.  Having done so, it was obliged to prove the offence thus particularized. 
· To permit the Crown to prove some other offence characterized by different particulars would be to undermine the purpose of providing particulars, which is to permit "the accused to be reasonably informed of the transaction alleged against him, thus giving him the possibility of a full defence and a fair trial
· Crown doesn’t have to put name of drug in particulars – it has to be principled. Crown has to provide sufficient particulars to reasonably permit A to identify the specific transaction. 

Ruling: There must be a new trial “because the Crown chose in this case to particularize the drug involved and failed to prove the conspiracy thus particularized.”

· Can’t just amend the charge once trial is underway and A has already testified.

“It would be unfair and prejudicial to the accused after that course of events to permit an amendment fundamentally and retroactively changing the nature of what the Crown must prove.  For these reasons, it would be inappropriate to grant the amendment sought.”


	R v R(G) 2005 SCC – Provides further support to notion that A must know the charge against them. Focus is on what Crown alleges. Aids Defence counsel in providing advice to A and Crown in understanding with clarity what further charges may be laid after an acquittal.

	 Discussion:

· It is fundamental to a fair trial that an accused knows the charge or charges he or she must meet.  The proper focus is on what the Crown alleges, not on what the accused already knows.  
· The basis of our criminal law is that A is only called upon to meet the charge put forward by the prosecution

· Defence counsel cannot give informed advice to an accused person about defence preparation, trial strategy or a possible guilty plea unless and until the full range of the client’s legal jeopardy can be ascertained.  
· The Crown too must be able to know with clarity after an acquittal what further charges may be laid, if any, without confronting the defence of autrefois acquit or autrefois convict


	R v JBM, 2000 Man. C.A. – Rule of Surplusage: excepts Crown from having to prove a particular that is a complete surplus from what has to be proved under the CC, unless A can show there is specific prejudice. Very dangerous rule for the defence.

	 Facts: Complainant was a participant in a drug addiction program. Complainant left program, signed quasi-contract to keep up with rehabilitation. Complainant returned for a weekend to the program and alleges a sexual assault occurred by A, who was an entry-level staff at the program.  Crown decided to proceed with charge under s. 153(1) CC to show lack of consent, but the way they wrote up the indictment made it seem as though the required elements were both 1) position of trust or authority and 2) relationship of dependency, even though under Criminal Code you only need to prove one of these elements.
TJ: found A was in a position of trust, but never made a finding WRT dependency (though arguable found there wasn’t any dependency since TJ didn’t find there was any authority). A appeals conviction on basis that Crown didn’t prove all the elements in the indictment
Issue: Must the Crown prove all the elements alleged in the indictment, even if one is not an essential element of the offence as detailed in the Criminal Code?
Discussion:

· Rule of Surplusage – an exception to the general rule that Crown must prove offence as particularized; very dangerous to Defence in preparing their case

· Excepts Crown from having to prove a particular that is a complete surplus from what has to be proved under the code
· Something may have looked like an essential element b/c it was in the indictment, but it was surplus and Crown didn’t have to prove it.

· Application of Surplus rule is subject to a prejudice assessment
· Burden is on the Defence to raise prejudice – has to be really specific: “Could you have done something different, and would it have made any difference to the case”.

· What Harris finds frustrating about this rule:  all particulars could be surplusage.
· Surplusage rule seems to apply where it’s very clear, where something in the indictment is far outside of what was required by the offence creating section.

Application: Court applies Surplusage rule and says dependency was outside what Crown had to prove. It was completely surplus to what was in the charge. A had not argued prejudice. If A would’ve done something significant differently, then prejudice could be raised.

Ruling: Appeal dismissed


	R. v. Irwin, 1998 Ont CA – Appellate courts have a power to amend indictments, similar to trial courts. Limits are not on nature of the change, but on how it affects A. If amendment will cause prejudice to A, then it cannot be made. Burden is on A to show specific prejudice. Case defines prejudice.

	 Facts: A gets into an altercation, fighting with someone and falls into third party who gets severely injured. A charged for unlawfully assaulting  the victim. Offence required intent to cause harm to specific victim, but A didn’t have intent – he claimed SD. This was rejected and he was convicted. A appeals b/c Crown didn’t prove that he had requisite MR.
Issue: Do appellate courts have the power to amend an indictment and what limits are on this power?
Discussion:

· S. 683(1)(g) gives the appellate court the power to amend the indictment, when it is in the interests of justice, and so long as C.A. doesn’t think A has been misled or prejudiced in his defence or appeal

· Section doesn’t set out the kinds of defects which may be cured, but C.A. says should be same as power to amend at trial (s. 601)– defects in substance or form, and variations between the evidence and the charge

· S. 601 power to amend at trial: 

· This section contemplates any amendment which makes a charge conform to the evidence. 

· Limits on this power do not relate to the nature of the change to the charge, but in the effect of the amendment on the proceedings and on A’s ability to meet the charge.
· S. 601 does not preclude making an amendment that substitutes one charge for another

· Key test  will the amendment cause prejudice to the accused. If it will, then it cannot be made.

· “I would hold that s. 683(1)(g) permits an amendment on appeal where the amendment cures a variance between the charge laid and the evidence led at trial regardless of whether the amendment materially changes the charge, substitutes a new charge for the initial charge, or adds an additional charge.”

· What prejudice is: [38] “Prejudice in the present context speaks to the effect of the amendment on an accused's ability and opportunity to meet the charge. In deciding whether an amendment should be allowed, the appellate court must consider whether the accused had a full opportunity to meet all issues raised by the charge as amended and whether the defence would have been conducted any differently had the amended charge been before the trial court. 
· “As I see it, had the appellant been charged with unlawfully causing bodily harm, the trial would have proceeded exactly as it did save that there would have been no argument as to the applicability of the doctrine of transferred intent.”

· Again, Burden is on A, and A has to be specific

· As A, you need to indicate to court why you can’t now make FA&D if there is an amendment and how you will be prejudiced by it. On appeal, if you’re trying to amend, have to go back to trial record and say these are things I would’ve done differently.

· Court found A’s defence applied to both charges, so even if A had conducted same defence on new charge, it would’ve failed and outcome would’ve been the same.  A didn’t make any mention of the mens rea – intent to do harm to victim. There was no prejudice to A. (whereas if A had admitted he did the conduct but didn’t mean to hurt the victim, then he’d have been prejudiced under new charge)
Ruling: Appeal dismissed


3) Bail

· Question: whether A will remain in custody or be out on bail between bail hearing (shortly after A is arrested) and trial

· Primarily impacts liberty (Toronto Star)
· Ability to maintain normal life (routines, job, etc.), ability to maintain relationships (with family, friends, community)

· Charter S. 11(e) engaged – right not to be denied reasonable bail
· Bail not an issue where  

· police haven’t even taken them into custody yet, they’ve instead received a summons

· You may have a person who’s arrested, taken into custody, and released by officer in charge (it’s an internal process)

· There’s a “Jp Release” – person is released by a justice of the peace; administrative person who has certain judge like powers

· Bail hearing arises where A is Arrested, taken into custody, not released

· Since we have a presumption of innocence, there is also some presumption of bail.
· Crown usually has burden of showing at least one of the grounds for denying bail is met on BOP (s. 515(5))
· Reverse onus placed on A wrt various offences (s. 515(6))
· Three options at bail hearing:

1. Bail may be uncontested – crown agrees no detention, but wants certain conditions

2. Crown may oppose bail, but “pound the table” – they have serious concerns, but may agree to strict conditions to address the concerns.
3. Crown strongly opposes bail

· At a bail hearing, counsel has to be prepared to make oral submissions
· In a highly contested hearing, counsel has to be confident in the truth of what they’re telling the court and have a record to support it

· May have client swear an affidavit setting out the client’s background (with attached documentary evidence –proof of educational certificate, job letters, letters from people in the community). May highlight problems in the case (ie. Conflicting witness statements).
· Difficult for counsel to put all this together when there’s been a rush to have a bail hearing 

· Toronto Star: Mandatory publication ban rules upheld as integral to safeguarding A’s right to a fair trial and to ensure expeditious bail hearings. Denying bail can have serious impacts on A. A should not be disadvantaged by having to defend publication ban. A’s liberty rights would be infringed if broad bail hearing evidence could be made public.
· Ss. 497-99 – release powers of police officers and officers in charge

· Key provisions relating to judicial interim release: s. 515
GROUNDS FOR DENYING BAIL:

1. Primary Ground: Flight risk - Concern about whether person will show up for trial (s. 515(10)(a))

· Courts generally require fairly significant evidence

· Starting point: Where is A ordinarily resident? Also consider:

· Factors that minimize flight risk:

· Does A have ties to the jurisdiction: community, family, work. (Toronto Star, Parsons)
· Has A demonstrated responsibility in the past (ie. consistently showing up to work)? (TS)
· Factors that elevate flight risk: whether A had been trying to evade police when caught (Parsons)
· A’s health (Parsons)

· Whether A turned himself in

· Weakness of case (Parsons)
· Defence counsel should present detailed evidence about A’s personal circumstances / ties to the jurisdiction
2. Secondary Ground: Public Interest – 
· (s. 515(1)(b)) “protection or safety of the public, including any victim of or witness to the offence, or any person under the age of 18 years, having regard to all the circumstances including any substantial likelihood that the accused will, if released from custody, commit a criminal offence or interfere with the administration of justice;”

· Protection of the public having regard to all the circs, incl. risk that A will commit further offences or obstruct justice (court puts a premium on this factor when it involves violence) 
· “Substantial likelihood” test (Bhullar)

· Must also affect/endanger the protection or safety of the public (Bhullar)

· Critical criteria:

· Showing a sense of responsibility (ie. consistent work record, family connections, own a home, ability to provide surety) (Parsons)– out of character for them to recommit, isolated incident 
· Criminal record – demonstrates to court a certain level of risk, and if any of those offences were committed under any sentencing term or court process where they were instructed not to commit any offences (in violation of a rule) (see s. 515(6)(a)(i)) (Parsons)
· Likeliness they will reoffend: firmly entrenched in criminal lifestyle?  law abiding citizen? Part of a community of persons outside of crime? Physically capable of reoffending? (Parsons)
· Accused’s propensity for violence or propensity to committing offenses

· “credible and trustworthy” evidence of gang associations

· psychological reports could be relevant
· Health condition – may make them less likely to reoffend, less of a safety risk (Parsons)

· Are there unique circumstances that led to this (that show A isn’t a ‘regular’ criminal)?

· Have they obstructed justice in the past?

3. Tertiary Ground: preserve public confidence in our justice system (s. 515(10)(c)). Very controversial.
· Parliament delineates specific circumstances: (i) strength of the prosecution’s case, (ii) the gravity of the offence, (iii) the circumstances surrounding the commission of the offence (firearm used?), and (iv) accused is liable, on conviction, for a potentially lengthy term of imprisonment
· Must be reserved for the most serious offences committed in the most egregious circumstances. (Parsons)
· Tertiary grounds usually tend to be relevant in serious cases, and then in those cases, everything tends to count against the Accused (all the circumstances), except  “strength of the case” – so this can often be a major issue
· “strength of case” but one factor, not determinative (Bhullar)

· Would public be shocked at the release of the accused in light of his past history (ie. as a law abiding and productive member of the community? (Parsons)

· Viewed objectively from perspective of reasonable member of society, who is aware of presumption of innocence (Bhullar)
· Tertiary grounds limited to rare and exceptional cases. Ie. horrific case, causes broad concern in the community, super strong case (Bhullar)
	Criminal Code ss 469 (Jurisdiction of court), 496 (appearance notice), 497 (release from custody by peace officer where no warrant – exceptions/grounds for denying bail), 498 (release from custody by officer in charge where no warrant – exceptions/grounds for denying bail), 499 (Release from custody by officer in charge where arrest made with warrant; additional conditions; ability to modify), 515 (judicial interim release/bail provisions), 679 (C.A. can grant release pending determination of appeal)

	 Superior court of criminal jurisdiction

468. Every superior court of criminal jurisdiction has jurisdiction to try any indictable offence.

Court of criminal jurisdiction

469. [The following have to be tried in superior court: (i) section 47 (treason), (ii) section 49 (alarming Her Majesty), (iii) section 51 (intimidating Parliament or a legislature), (iv) section 53 (inciting to mutiny), (v) section 61 (seditious offences), (vi) section 74 (piracy),

(vii) section 75 (piratical acts), or (viii) section 235 (murder); (b) [being an accessory after the fact to high treason or treason or murder]; (c) bribery by the holder of a judicial office; (c.1) Crimes Against Humanity and War Crimes Act; (d) [attempts] (e) [conspiring]

496 Issue of appearance notice by peace officer

497 Release from custody by peace officer (without warrant) – on summons/appearance notice

497 Exception (grounds for peace officer to not release from custody) a) public interest b) flight risk

498 Release from custody by officer in charge (without warrant) – on summons, promise to appear, recognizance, recognizance (usually with deposit of money)]
498 Exception (grounds for officer in charge to not release from custody) a) public interest b) flight risk
499 Release from custody by officer in charge where arrest made with warrant on promise to appear; recognizance; or recognizance (usually with deposit of money) (2) …, the officer in charge may also require the person to enter into an undertaking …[with one or more conditions, examples given]:

[Modify undertaking] – Accused (3) or Prosecutor (4) can apply to a justice to replace A’s undertaking

JUDICIAL INTERIM RELEASE:

Order of Release

515.(1)  […Where A is charged with offence other than under s. 469, unless A please guilt, justice shall release A on undertaking without conditions unless prosecutor can show cause why detention of A is justified or why any other order should be made.]

[Alternatives to bail] Release on undertaking with conditions, etc.
(2) Where the justice does not make an order under subsection (1), he shall, …, order that the accused be released: [in one of 5 ways] (a) undertaking with conditions; (b) recognizance without sureties in such amount and with such conditions, (c) recognizance with sureties in such amount and with such conditions, (d) recognizance, without sureties, in such amount and with such conditions, and with depositing of money/security; or (e) recognizance with or without sureties in such amount and with such conditions, and with depositing of money/security.

· Note: Surety, and amount of Surety can influence the judge’s decision on bail

Types of conditions that can be authorized 

(4) The Justice may direct as conditions under subsection (2) that the accused shall do any one or more of the following things as specified in the order: (a) report at times to be stated in the order to a peace officer or other person designated in the order;

(b) remain within a territorial jurisdiction specified in the order; (c) notify … of any change in his address or his employment or occupation; (d) abstain from communicating, … , with any victim, witness or other person identified in the order, or refrain from going to any place specified in the order, …; (e) …, deposit his passport as specified in the order; (e.1) comply with any other condition specified in the order that the justice considers necessary to ensure the safety and security of any victim of or witness to the offence; and (f) comply with such other reasonable conditions specified in the order as the justice considers desirable.
· Note: conditions are virtually unlimited, they can be very strict
(5) Where prosecutor shows cause ( Detention in custody (No Bail)

· Note: generally the onus of proof on a BoP is on the Crown to show that bail should not be provided. Crown must demonstrate on one of the grounds on a BOP, A should be retained
Order of Detention [reverse onus on A to demonstrate on BOP how A meets each criteria]
(6) [Unless A can demonstrate on a BOP why detention in custody is not justified, justice shall order detention in custody, if A is charged (a) with an indictable offence, other than an offence listed in section 469, (i) that is committed while A is on release from another indictable offence, (ii) related to organized crime, (iii) terrorism, etc.
515 (10) Justification for detention in custody (GROUNDS FOR DENYING BAIL!!)
For the purposes of this section, the detention of an accused in custody is justified only on one or more of the following grounds:

(a) where the detention is necessary to ensure his or her attendance in court in order to be dealt with according to law;

(b) where the detention is necessary for the protection or safety of the public, including any victim of or witness to the offence, or any person under the age of 18 years, having regard to all the circumstances including any substantial likelihood that the accused will, if released from custody, commit a criminal offence or interfere with the administration of justice; and

(c) if the detention is necessary to maintain confidence in the administration of justice, having regard to all the circumstances, including

(i) the apparent strength of the prosecution’s case, (ii) the gravity of the offence, (iii) the circumstances surrounding the commission of the offence, including whether a firearm was used, and (iv) the fact that the accused is liable, on conviction, for a potentially lengthy term of imprisonment or, in the case of an offence that involves, or whose subject-matter is, a firearm, a minimum punishment of imprisonment for a term of three years or more.
679(1) C.A. may grant release pending determination of appeal

(2) Notice of application for release shall be given to prosecutor
Circumstances in which appellant may be released – A has to satisfy C.A. of certain things, laid out in (3) and (4)
(5) Conditions of order granting release, incl. undertaking with or without conditions, recognizance w/ or without money/sureties
(5.1) Conditions include the conditions described in subsections 515(4), (4.1) and (4.2)
(6) Application of certain provisions of section 525

(7) Release or detention pending hearing of reference

(7.1) Release or detention pending new trial or new hearing

(8) Application to appeals on summary conviction proceedings

(9) Form of undertaking or recognizance

(10) Directions for expediting appeal, new trial, etc.


Charter s. 11(e) – 11. Any person charged with an offence has the right (e) not to be denied reasonable bail without just cause;
	Toronto Star Newspapers Ltd. v Canada 2010 SCC – mandatory publication ban rules upheld as integral to safeguarding A’s right to a fair trial and to ensure expeditious bail hearings. Denying bail can have serious impacts on A. A should not be disadvantaged by having to defend publication ban. A’s liberty rights would be infringed if evidence at bail hearing (ie. character evidence) could be made public.

	 Facts: Toronto Star brought a challenge against mandatory publication ban rules. 
Issue: Whether global publication ban related to bail hearings should be upheld
Discussion:

· There’s generally a publication ban on the details of bail proceedings. A lot gets said about background of Accused, which may never be proved or admissible. It would be prejudicial to A for public to know that info before trial, and if there’s a jury, the risk is that the jurors have already pre-judged the case before trial.
· Risk of prejudice to A, could affect proper administration of justice, infringe A’s right to a fair trial

· Parliament’s objective is (1) to safeguard the right to a fair trial; and (2) to ensure expeditious bail hearings.
· Court recognized that denying bail can have significant impacts on the individual: loss of employment, difficult to support family, weakens ties with family, as well as decreased ability to participate in your defence, more likely to be convicted.
· Considering liberties at risk, getting bail is very important for A. A should not be placed at a disadvantage by having to focus on defending publication ban or by limiting own evidence in bail hearing for fear that it will be made public. Should instead be focusing on preparing for bail hearing and obtaining release.
· Scope of bail hearing is very broad. Rules of evidence are very flexible - Court can use any information that it considers credible and reliable. 
· Bail is more concerned with what A is like, personality, lifestyle, etc.
· Court wants to reduce stigma a little bit – “A should be presumed innocent”
· Media can still report on fact that there`s a bail hearing, but can’t report on what is said in the actual bail hearing

· SCC: declined to open up publication ban rule.  The mandatory publication ban is integral to a series of measures designed to foster trial fairness and ensure an expeditious bail hearing

· Cases show that courts do not easily detain people – they tend to err on the side of liberty
Ruling: SCC upheld publication ban related to bail hearings.


	R v Parsons 2007 BCSC – TJ erred by denying bail on all three grounds. TJ placed too much weight on circs of typical drug trafficker and too little weight on particular circs of A. Case provides example of factors to consider under each ground. Case demonstrates that even if it’s a serious offence and A is seeking detention, you can have flaws and still get bail if concerns can be addressed through conditions.

	 Facts: A was a long-haul trucker, was importing drugs from the states. He took off when his load was being inspected at the border. Various factors led to his ultimate denial of bail: initially evaded police, offence was very serious, agreed to come in and then continued to evade police for 1.5 months.
Issue: Whether A should receive bail
Discussion:

· Court considers Crown’s arguments wrt grounds for bail:

· Primary Grounds (flight risk) – drug traffickers may have the ability to take off to another jurisdiction through highly resourced network

· Secondary Ground (public interest)– drug traffickers may have been doing it for years, lucrative business, may go back to drug trafficking right after

· Court agrees these reasons are appropriate for drug traffickers, but that they don’t really apply to A’s circumstances. A doesn’t necessarily fit this profile. 
· Court’s view of secondary ground:
· TJ placed too much emphasis on A’s post-offence conduct, and on general characteristics of drug offenders and ignored particular circs of A
· A lacks criminal record, has strong record of employment, family connections + ownership of home in AB,  ability to offer a surety in BC 
· A’s not likely to reoffend: he’s not firmly entrenched in criminal lifestyle, law abiding citizen, belongs to a community of persons outside of this lifestyle, health condition makes it less likely
· Court’s view of primary ground: 
· A doesn’t fit profile of typical drug trafficker. He has strong family ties in AB, long-stable employment (showing sense of responsibility), serious health conditions that would make fleeing difficult
· There are concerns on the primary grounds, but those can be dealt with through strict bail conditions 

· Tertiary Ground:
· Must be reserved for the most serious offences committed in the most egregious circumstances.
· importation of a large amount of cocaine is a very serious offence; however, neither the circumstances of the offence nor the offender are sufficiently aggravated to warrant detention on the tertiary ground
· having proper regard for the presumption of innocence, A’s stable personal history and family circumstances, the availability of a substantial surety bail, and the absence of any recent or relevant criminal record outweigh any of the factors favouring detention on the tertiary ground.
· public would not be shocked at the release of the accused in light of his past history as a law abiding and productive member of the community.
· Case conveys that you can have some flaws, but even if Crown seeks detention, you can provide explanations, show you don’t meet criminal profile, and show that with conditions, bail is an acceptable risk

Ruling: Provincial Court erred in detaining A on all three grounds.  A is released on bail with various conditions.


	 R. v. Bhullar 2005 BCCA:  Court clarifies that secondary ground is based on “substantial likelihood” test; other concerns here can be addressed with strict conditions. Tertiary ground depends on all 4 factors listed by Parliament. Strength of case is but one factor, not determinative. Tert grounds should be limited to exceptional circumstances (horrific, strong case, causes pandemonium)

	 Facts: A was alleged to have killed his adoptive son to get insurance proceeds. TJ: denies bail on the secondary and tertiary grounds. Gets appealed to C.A.

Issue: Did TJ err in denying A bail on secondary and tertiary grounds?
Crowns’ argument:

· Secondary Ground – Crown presents “clear indications” that A tried to obstruct the investigation

· Police got tip off from witness that A stored bloody clothes at work. Police came to search shop and pretended they didn’t find anything. Then caught A subsequently trying to get rid of the bloody clothes.

· Police also spoke to witness who said A approached her and said “why are you talking to the police?” and “let’s keep our stories straight”
· Not much issue on the primary grounds

· Tertiary ground

· Gravity of offence: Murder

· Bad circumstances: killing family member with knife

· Case has some strength: A was seen wearing similar clothes, A has bloody clothes that he apparently hid and then tried to destroy

Discussion:

· Secondary Grounds

· Court is concerned about people committing certain offences, but statutory language focuses on substantial likelihood that person would re-offend or obstruct justice, and whether this endangers the protection or safety of the public

· “substantial likelihood” test

· Strict conditions on bail can address concerns here
· C.A. finds that Crown’s assertion of "potential risk to witnesses" and the "potential interference in the administration of justice" falls markedly short of the "substantial likelihood" test. 
· Tertiary grounds

· Court gives excerpts from case in R v. Hall, 2002 SCC, where it was decided that it was constitutional to deny bail under tertiary ground
· “As discussed earlier, situations may arise where, despite the fact the accused is not likely to abscond or commit further crimes while awaiting trial, his presence in the community will call into question the public's confidence in the administration of justice. Whether such a situation has arisen is judged by all the circumstances, but in particular the four factors that Parliament has set out in s. 515(10)(c) “
· SCC: We don’t think tertiary grounds will be used all the time. It should be taken from perspective of reasonable member of community, who takes into account presumption of innocence. Parliament has given us guidance by telling us to look at the 4 factors.
· But in murder case, all four factors will usually apply. Previously, strength of prosecution’s case was determinative. Defence lawyers didn’t like this and tried to limit Hall to its facts. Hall was a horrific murder case, inexplicable, strongly linked to the accused, and was causing pandemonium in the community. 

· Following Hall, tertiary grounds would be limited to very special cases (horrific case causing pandemonium in the community)
· CA in Bhullar agrees that tertiary grounds should only be used in rare and exceptional cases. 
· ( “horrific standard”, “super strong case” “is it causing broad concern in the community”. 
· Strength of Crown’s case is but one factor – not determinative
· In this case, TJ’s brief analysis of tertiary ground (and subsequent denial of bail on this ground), does not accord the const’l constraints discussed in Hall. Hearing judge did not set out why this particular case would cause a reasonable and informed member of the public to lose confidence in the administration of justice if the applicant were granted bail on strict terms, or discuss how this case caused public safety concerns.
· Parliament didn’t pass a law saying “no bail for murder cases”, it’s a weighing of the factors, but the court in Bhullar has stated that bail should only be denied in exceptional cases
Ruling: TJ erred in denying bail. CA set aside TJ’s order detaining A and substituted an order for release pending trial (bail), subject to various conditions.


4) Disclosure

Basic rules:
· Material collected in investigation is not property of Crown/Police but the property of our criminal justice system (Baxter, McNeil)
· Standard for disclosure: is there a reasonable possibility it will assist A in making FA&D?
· General rule: Crown needs to disclose entire investigative file to the Defence. Not just exculpatory or admissible stuff ( everything! (McNeil)
· Police and Crown are one unit for disclosure (McNeil)
· Doesn’t matter if Crown doesn’t plan to call all the evidence
· However, this doesn’t extend to all government materials/departments (McNeil)
· If Crown is aware there are materials in another gov’t dept that are relevant (ie. police officer’s disciplinary file), then it becomes part of investigative file and it needs to be disclosed. Crown has duty to see that justice is done. (McNeil)

	Pro’s
	Con’s

	*can prevent wrongful convictions
	*risk that A will tailor defence based on disclosure from Crown

	*can lead to early guilty pleas
	


· Crown can’t contract out of its duty to disclose (Baxter)
· Important to disclose early (Baxter)

· Exceptions: 
1. Irrelevant (but courts have said: err on the side of disclosure); 
2. Privileged 
3. Crown has some discretion to delay disclosure for 1) ongoing investigation or 2) to protect safety of witness. 
· Crown has to decide what to disclose, but it’s not completely in their discretion. Disputes about disclosure are brought before a TJ.
· Key Question: Does Crown have stuff in their possession that could help defence and can defence get access to it?

· Crown will usually give notice to Defence of stuff they’re not getting and why they’re not getting it

· Defence will decide whether to file disclosure application with courts
· Where defence is unable to obtain relevant info, can come to court to ask Crown to make reasonable efforts to try and obtain info. (McNeil) 

· In assessing Crown’s late disclosure, court will consider role defence counsel played. 
CL Test for disclosure of 3rd party materials (applies in non-sex assault cases) (McNeil)
1. Defence has to demonstrate threshold relevance (“likely” relevant) based on evidence/info defence has collected.
2. If the judge thinks that threshold is met, judge orders info disclosed to him or her for review. Then judge weighs "the positive and negative consequences of production, and the 3rd party privacy interests against A’s interest in making FA&D. Can use redacting or conditions to minimize privacy concerns.

Note: TJ will usually err in favour of disclosure. 
What are the remedies for late disclosure?
Charter mandates use of appropriate remedy – nothing more.

· Adjournment – NORMAL REMEDY (Bjelland)
· Mistrial or New Trial – If you’re getting critical disclosure in the middle of a trial (Baxter)
· Prejudice analysis isn’t necessary where prejudice is obvious (late, critical disclosure). (Baxter)

· Exclusion – Exclusion is only available as a remedy where admission of evidence would result in an unfair trial or would otherwise undermine the integrity of the justice system (case sets out examples). (Bjelland)
· Harris: significant remedy
· Costs
· Any remedy a judge would think just under s. 24(1) where s. 7 (right to make FA&D) is violated (ie. Mistrial, exclusion, costs)


Charter s. 7 – Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
	R v Baxter 1997 BCCA – Crown can’t contract out of s. 7 Charter disclosure duties. Duty to disclose early so A can make FA&D. Crown has some discretion to delay disclosure for 1) ongoing investigation or 2) to protect safety of witness. In assessing Crown’s late disclosure, court will consider role defence counsel played. Prejudice analysis isn’t necessary where prejudice is obvious (late, critical disclosure). Remedy: new trial

	 Facts:  Blatant example of late disclosure. Before trial, Crown obtained statements from co-accuseds against main accused, saying that Baxter was involved in drug conspiracy. Crown said he would only use the statements if defence called them as witnesses. Accused obtained new counsel and Crown never disclosed information regarding the statements.

Issue: What is the appropriate remedy for late disclosure in this case?
Discussion:

· Court: you can’t contract out of your charter disclosure duties. Crown put themselves in an impossible position, where they promised not to fulfill their charter disclosure duties.

· This type of evidence was obvious to disclose – should’ve been disclosed early so that A could make FA&D.
· There is discretion on Crown to delay disclosure in certain circs:

1. Ongoing investigation – protect’s police ability to investigate and collect evidence after a charge has been laid. 
2. To protect safety of a witness – particularly in drug world
· Crown has to balance this discretion against A’s right to make FA&D. Crown can delay disclosure to some degree, but not indefinitely – ie. Time to get witness in witness protection, or time for investigation to wrap up. 

· In assessing Crown’s failure to disclose, courts will take into account the role defence counsel played as a factor in the analysis,  where it looked like evidence was relevant and somewhat helpful, but not necessarily critical to FA&D
· Ie. if defence knew and failed to ask for disclosure
· Baxter sets out that there is a need to make early disclosure. Mid trial disclosure in this case was unacceptable.

· Court says at end: we don’t need to do any prejudice analysis. Late disclosure gets you a new trial. 
· Note: this isn’t the current state of the law (in Bjelland decision, late disclosure does not necessarily entitle accused to any particular remedy)

· Baxter really says: prejudice was a non-issue in this trial because it was obvious. It’s pretty obvious where in mid trial you get critical disclosure, there’s prejudice warranting a new trial. 

Ruling: CA ordered new trial.


	R v Bjelland 2009 SCC – Where crown is in possession of materials and discloses them just before trial: Adjournment is the ‘normal’ remedy. Exclusion is only available as a remedy where admission of evidence would result in an unfair trial or would otherwise undermine the integrity of the justice system (case sets out examples). Charter mandates use of appropriate remedy – nothing more.

	 Facts: Drug case, had already been delayed a couple times. Crown informs that they have a key accomplice of A’s who’s going to be a key Crown witness. Crown discloses this late in the day on the eve of trial. But transcript of statement was taken a couple years earlier. And Crown says they have another accomplice who they’re also using as a witness, and only discloses this at the last minute. TJ is incredibly offended. Doesn’t find it was malicious, but finds it’s unfair to A. TJ says he’s going to exclude both witnesses.

Issue: What is the appropriate remedy for late disclosure in this case?
Discussion:

· Charter remedies serve two purposes:

1) Protect fairness of the trial – make sure A can make FA&D

2) Protect integrity of our justice system – ie. where there is gross misconduct by police. 
· Court says: Charter s. 24(1) says to use appropriate remedy (and not overdo it) ( usual remedy for late disclosure is (a disclosure order and) an adjournment. Remedy should address fairness of trial - gives defence additional time to read disclosure, alter its positions, find new evidence, challenge the evidence, etc.

· Case seen as really limiting s. 24(1) remedies

· Circs where adjournment might not be appropriate (related to prejudice and unfairness to A):

· Circumstances related to trial fairness

· A has been in pre-trial custody – prejudices their liberty interests

· Any circ where time won’t help (ie. Evidence will break down)

· If disclosure’s been made during the trial and defence has already made certain positions, then greater presumption that there’s prejudice

· Exceptional circumstances under integrity of justice system

· Where it looks like there was deliberate state misconduct, it may be appropriate to exclude the evidence. 

· If conduct is bad enough, you could seek to have case thrown out, not just evidence excluded.

· Apart from these limited exceptions, adjournment is the usual remedy for late disclosure 
· Exclusion is only available as a remedy where its admission would result in an unfair trial or would otherwise undermine the integrity of the justice system.
Ruling: TJ erred in failing to consider that the prejudice to the appellant caused by late disclosure could be remedied without excluding the evidence. In this case, the prejudice to the appellant’s right to make FA&D could be remedied through an adjournment and disclosure order and there was nothing that otherwise compromised the fairness of the trial process or the integrity of the justice system.  Appeal dismissed.


	R. v. McNeil SCC 2009 – CL test for 3rd party disclosure applies in criminal proceedings other than sexual assault cases. Test: 1) likely relevant, 2) if LR, judge decides whether to disclose to A by balancing 3rd party privacy interests against A’s interest in making FA&D. Usually err in favour of disclosure (can use redaction/conditions to safeguard privacy). If Crown is aware there are materials in another gov’t dept that are relevant (ie. police officer’s disciplinary file), then it becomes part of investigative file and it needs to be disclosed. Where defence is unable to obtain relevant info, can come to court to ask Crown to make reasonable efforts to try and obtain info. Crown has duty to see that justice is done. Should disclose everything that’s clearly relevant but duty doesn’t extend to all gov’t materials.

	 Facts: This appeal concerns A's motion for production of police disciplinary records and criminal investigation files relating to the Crown's main police witness in the case against him.

Issues: 1) Does Crown’s disclosure obligation extend to all materials that are in any government department’s possession? (Pre McNeil, there was a thought that it included everything possessed by the State). 2) How does A get relevant information from third parties?

Discussion:

· Provision in Criminal Code. 698/700 – apply to subpoena a person and relevant documents to be provided to you

· Judge has discretion whether or not to provide the order

· Pre-McNeil it was thought it was difficult to get info from third parties – info might not be relevant and it engages privacy interests. However, don’t want to violate A’s ability to make FA&D.
· Issue arose because of defence attempts to get victim’s therapeutic records in sexual assault cases.

· As a result, Parliament drafted stringent rules to make it difficult to access this information from third parties

· In criminal proceedings other than sexual assault cases, the CL rules still apply and can be used by A as a mechanism for accessing 3rd party records. (not as high of a standard)
· Parliament only intended to create a higher standard in sexual assault cases, to protect victims. 

· Common law two-step process for obtaining disclosure from 3rd party  (where privilege does not apply): 

1. Show judge that it has threshold relevance (“likely” relevant) based on evidence/info defence has collected.

· “Likely relevance”: means that there is "a reasonable possibility that the information is logically probative to an issue at trial or the competence of a witness to testify. 
· An "issue at trial" here includes not only material issues concerning the unfolding of the events which form the subject matter of the proceedings, but also "evidence relating to the credibility of witnesses and to the reliability of other evidence in the case". 
· At this stage of the proceedings, the court cannot insist on a demonstration of the precise manner in which the targeted documents could be used at trial. The imposition of such a stringent threshold burden would put the accused, who has not seen the documents, in an impossible Catch-22 position.
2. If the judge thinks that threshold is met, judge orders info disclosed to him or her for review. Then judge weighs "the positive and negative consequences of production, with a view to determining whether, and to what extent, production should be ordered". TJ uses a Stinchcombe balancing approach to weigh 3rd party privacy interests against A’s interest in making FA&D. Can use redacting or conditions to minimize privacy concerns. 

· Factors court may consider: 1) the extent to which the record is necessary for A to make FA&D; 2) the probative value of the record in question; 3) the nature and extent of the reasonable expectation of privacy vested in that record; 4) whether production of the record would be premised upon any discriminatory belief or bias; [and] 5) the potential prejudice to the complainant’s dignity, privacy or security of the person that would be occasioned by production of the record in question.
· if TJ determines evidence is likely relevant, A’s right to make FA&D will, with few exceptions, tip the balance in favour of allowing the application for production.

· Granted that information is non-privileged, privacy concerns may warrant redactions or conditions to ensure that no unnecessary invasion of privacy follows from production to the accused. 
· However, absent an overriding statutory regime governing the production of the record in question, a third party privacy interest is unlikely to defeat an application for production.
· Incredibly important: The CL thresholds are not necessarily easy, but they’re not overly elevated (not too tough)
· Generally, privacy concerns will not defeat disclosure application by A if info is at all relevant.

· In both steps, TJ should err on the side of disclosure.

· Does this let the State off the hook?

· [49] Crown’s duty is to see that justice is done. So if Crown is aware there are materials in another gov’t dept that are relevant, then it becomes part of investigative file and it needs to be disclosed. Further, court points out that if crown has already given some information to defence that is relevant, they should give additional related disclosure once it’s pointed out to them (ie. If defence is given part of a file but not whole file). 

· But can there ever be an obligation on Crown to try and get information in another state office?

· Can defence apply to court and force the crown and police to try and get some information? 
· YES, where defence is unable to obtain relevant info, can come to court to ask Crown to make reasonable efforts to try and obtain information. 

· Crown has broader responsibilities to see that justice is done. Crown may have greater ability to get information b/c they’re the gov’t.

· What about police investigation files? If crown is in possession of investigation of police who are witnesses for the case, should that be part of disclosure file?

· Court: Not necessarily part of disclosure file to disclose all of police officer’s problems. However if police officer is being disciplined for something they did in this investigation, then it has to be disclosed. If police has done something very similar to something they did in this case (ie. Planting evidence in other cases), this is disclosable. If PO has been convicted for perjury, that may be disclosed.

· Crown should disclose all things that are clearly relevant 

· Grey area whether or not something is completely irrelevant

· In practice, Crown will submit a broadly-worded statement describing things that police officer has done. If defence is interested, then they have to go to court to ask for it.

· Crown’s duty to disclose doesn’t include materials in possession of each and every government department.


5) Severance

· Basic premise of indictment – Crown not only approves charge, they draft the indictment
· Crown decide which charges, how specific to be; they have a discretion to either add multiple parties to the indictment, or multiple charges, or multiple charges and accused
· S. 591 says any number of counts for any number of offences can be joined
· Because this creates evidentiary and other problems, court retains discretion to sever the proceedings, either wrt 1) the accused(s) or 2) the charge(s) when it’s in the interest of justice ( very broad discretion, but vague (s. 591(3))
· Absent any allegation of abuse of process, a judge has a statutory discretion to sever
· Regardless of how Crown decides to draft indictment, the basic rules of evidence still apply

· Just b/c the Crown listed the accused together, doesn’t make everything admissible against each other. There are still 3 separate cases that are being tried at the same time with multiple accused.

· Normally, evidence against A is not admissible against B (ie. If A gives confession that mentions B). Also evidence for one count is presumptively inadmissible for another count.

· However, you could have one eyewitness who gives evidence against all three accused, so evidence goes against all three A’s

· General rule (told to Juries): consider each count on its own. Only consider the admissible evidence against a particular accused when deciding guilt.
· This situations creates potential for prejudice
· There’s a more specific jury instruction when one co-accused uses cut-throat defence and there’s propensity evidence (Suzack)
· TJ can only use jury instructions to deal with prejudice where there are sufficient benefits supporting joint trial. (Last)

	Advantages of trying multiple accused or charges together
	Disadvantages to accused tried together

	· Efficiency 
· Truth seeking – particularly where one accused is running a cut-throat defence (accusing the other accused of doing ‘it’). Can be in the interests of justice to keep the trial together b/c you’re less likely to end up with inconsistent verdicts or allow one accused to ‘get off’. 
· Prevents unnecessary revictimization of victims and witnesses
· Note: can’t assume these advantages exist in all cases (Last)

	· Evidentiary prejudice – a juror will naturally, hearing other evidence, do some propensity reasoning or use evidence that they shouldn’t be using against one accused, or guilt by association (Suzack)

· Right of each accused to a fair trial conflicts with right of each accused to make FA&D. What if their FA&D is to show that the other accused is guilty (Suzack)



	Advantages from multiple accuseds’ perspective (might not want to seek severance)
	Risk if multiple accused aren’t tried together, where they’re involved in same criminal transaction

	· Co-accused aren’t compellable

· Counsel for both accuseds can work together

· Sometimes these mega proceedings collapse b/c they’re too complex


	· Risk of inconsistent verdicts

· Risk that both will be able to raise a reasonable doubt by implicating the other, and will thus get acquitted




· As appellant you have two big strikes against you

1. Appeal courts will extend great deference to TJ’s who have broad discretion to make severance decision. (Last)
· Must have a clear error to overturn.

2. Strong presumption to keep multiple accounts/accused together – strong policy reasons (Suzack)

· In making ultimate severance decision, TJ must consider, balance and weigh a variety of factors (Last). 

Defence Procedure for making Severance Application
1. Obtain early disclosure - to fully understand case against A. Sit your client down and discuss strategy for severance. 
2. Make early severance application with dual strategy
a. Demonstrate that there are minimum benefits to be achieved by keeping trial together (ie. few efficiencies to be gained b/c cases are quite different). Show that A is willing to make certain logical admissions, but can’t b/c of joint trial/cross-examination. Show that there is low risk of inconsistent verdicts or that either will get off. (Suzack) Consider other factors in Last. Provide lots of detail.
b. Significant risk of prejudice to A. Consider other factors in Last.
3. In deciding the issue, court will also consider whether prejudice can be dealt with through jury instructions, how early the application was made, an accused’s ability to call other witness if trials are severed, and whether severance is ultimately required in the interest of justice. (Suzack)
	Criminal Code ss. 589 (non-murder offence can’t be joined with murder count unless they arise out of same transaction, or accused consents), 591 (1) (offences/accused can be joined) (2) (each count treated as a separate indictment) (3) (the court may order severance of the count or the accused if in the interests of justice)

	Count for murder

589. [an indictable offence other than murder can’t] be joined in an indictment to a murder count unless

(a) [the non-murder offence arises out of the same transaction as the murder count]; or

(b) the accused signifies consent to the joinder of the counts.
Joinder of counts

591. (1) Subject to section 589, any number of counts for any number of offences may be joined in the same indictment …

(2) [Each count treated as a separate indictment]
Severance of accused and counts

(3) The court may, where it is satisfied that the interests of justice so require, order [severance wrt (a) [the counts]; and (b) [the accused]
(4) Order for severance …  may be made before or during the trial …
Delayed enforcement

(4.1) [the court may delay enforcement of the severance order to a specified later date or on the occurrence of a specified event if, …, it is satisfied that it is in the interests of justice to do so.]
Decisions binding on parties

(4.2) Unless the court is satisfied that it would not be in the interests of justice, the decisions relating to the disclosure or admissibility of evidence or the [Charter] that are made before any [severance order] takes effect continue to bind the parties if the decisions are made — or could have been made — before the stage at which the evidence on the merits is presented.


	R v Suzack 1999 OCA – *Multiple accused* Case shows there is strong presumption of keeping joint trials together. Joint trials raise some evidentiary problems / risk of prejudice. In severance app’n, court will consider strong policy reasons in favour of joint trials, any prejudice (can it be dealt with through jury instructions?), whether severance would be in the interest of justice, how early the application was made, and an accused’s ability to call the other accused as a witness if separate trial.

	 Facts: S and P were being jointly tried for first-degree murder of a police officer. Defences were limited because evidence showed they were both involved in activity that resulted in the death. There’s enough evidence to establish manslaughter at a minimum. Whoever shot is guilty of first-degree. The other person has a chance at manslaughter for having been involved, but not knowing the other would shoot the victim.  P uses a cut-throat defence against S.
Issue: Whether the case should’ve been severed? When one accused has exercised right to lead propensity evidence against other accused, should there be severance automatically? ( NO
Discussion:

· There’s an evidentiary problems in a joint trial. One accused’s right to make FA&D violates the others right to a fair trial
· A2 is able to admit evidence against A1 that would normally be inadmissible by Crown: 

· ie S’s propensity for violence, characterization of S as a crazy person and psychopath, details of S’s criminal record and other incidents of violence.

· A2 is also able to point to A1’s failure to give testimony to support inference that A1 is guilty. Crown could never ask ToF to draw negative inference from A’s failure to take the stand, b/c this violates right to remain silent.
· Law: in certain circs, an accused can lead evidence at a lower threshold (like general propensity) to show that a 3rd party did the offence. However, in a joint trial, this conflicts with the other accused’s right to a fair trial, so TJ may limit this.
· Case demonstrates presumption of keeping trial together is very strong
· Strong policy reasons support this
· Potential for prejudice might not overcome these reasons ( has to be in the interests of justice
· Important factor considered by court is when severance application is made
· Application for severance needs to be made early – usually pre-trial.

· A court may deny severance where it is possible to protect an accused’s rights through jury instructions
· Normally jury instruction says evidence can only be used against one and not the other. 
· But here where there’s a cut throat defence and propensity evidence the instruction is:

“When considering the case against B, you can take into account that A might’ve done it and he’s a bad dude, and the bad dude evidence might convince you that A likely pulled the trigger therefore you can acquit B on basis that A was the more likely killer. When considering the case against A, don’t consider the propensity evidence, and just consider the case against A alone.”

· Tough for juries to be able to do this – mental gymnastics – this sets a high watermark for trust in juries

· Harris: message I took from Suzack wasn’t that severance isn’t important, it’s that you’ve got to apply for severance in trials early and with two parallel strategies:

1. Demonstrate the potential prejudices. Pin point evidence that’s only admissible against co-accused. Show that it’s in the interest of justice.
2. Demonstrate why there are no benefits to keeping trial together. Show that the presumption that it’s more efficient in most trials doesn’t apply here. Demonstrate that evidence is quite separate, that your client is willing to make numerous admissions that would make their trial very short, that there’s not a risk of inconsistent verdicts or that either will get off.
· Note, court will also consider an accused’s ability to call the co-accused as a witness in separate trial. 
Application:

· In Suzack, P is allowed to lead some propensity evidence – TJ put some limits around it to respect P’s right to make FA&D. 
· S’s counsel didn’t initially raise issue of severance b/c he didn’t realize how much the other counsel would get into the general propensity evidence. Only realized mid-trial how prejudicial it was.

· In this case, risk of prejudice to S was not significant enough to overcome policy reasons to keep trial together. Severance application was also made too late.

· In this case, severance was first requested late in the trial, there is a strong presumption (policy reasons) to keep trial together, and this wasn’t a case where severance had to be ordered in the interest of justice.

· Rather, S’s rights could be protected through jury instructions

Ruling: In the end, it was seen to be within the TJ’s discretion to keep those trials together


	R. v. Last 2009 SCC - *Multiple counts* TJ has broad discretion, Appeal courts must give much deference. Severance – ultimate q – required in ioj? Case sets out factors that TJ must consider, balance and weigh. TJ can’t assume there are benefits to joint trial, must weigh factors in favour against factors against. Defence must be willing to provide detailed info in favour of severance. TJ can only use jury instructions to deal with prejudice where there are sufficient benefits supporting joint trial.

	 Facts:  A was accused of committing two separate sexual assaults. Crown joined two counts in one single indictment. The two counts were really quite separate – A argued sex was consensual in the first instance, and in the second he said somebody else must’ve done it. Not very similar circumstances in either. A applied for severance prior to trial but TJ denied it b/c he felt there was a nexus in time and place between the two offences, that any prejudice could be dealt with in jury instruction, and that interests of justice did not require him to sever. At trial, jury was instructed to not use evidence on one count as evidence on the other. 
Issue: Did the TJ err in dismissing an application to sever? (YES!)
Discussion:

· TJ has a broad discretion to decide severance applications, appeal courts should give TJ much deference
· Appeal court should only intervene if TJ erred on question of law or made an unreasonable decision

· The ultimate question faced by a trial judge in deciding whether to grant a severance application is whether severance is required in the interests of justice (ioj), as per s. 591(3) of the Code. 
· ioj encompass A’s right to be tried on the evidence admissible against him, as well as society’s interest in seeing that justice is done in a reasonably efficient and cost-effective manner.
· Requires a weighing exercise between the risk of prejudice to the accused and the public interest in a single trial.
· Factors court may consider:

· general prejudice to the accused (ie. propensity reasoning) (can it be dealt with using limiting instruction?);
· complexity of the evidence;

· possibility of inconsistent verdicts; 

· potential prejudice to the accused with respect to the right to be tried within a reasonable time;
· existence of antagonistic defences as between co-accused persons
· legal and factual nexus b/w the counts;
· whether the accused intends to testify on one count but not another (opens him up to CE by Crown about both counts; intention must be objectively justified);

· desire to avoid a multiplicity of proceedings;
· length of the trial having regard to the evidence to be called;
· use of similar fact evidence at trial (Crown has to first demonstrate that SFE should be admitted);
· Whether accused intends to testify on one count but not another

· The SCC agreed that this is but one factor that TJ should’ve considered, so long as A’s intention is objectively justified
· Justification could be based on the types of defences open to A or the nature of his testimony

· But this is one factor – TJ must balance and weigh all the factors
· SCC found this was not a significant factor in this case

· Nexus between the two incidents

· The stronger the nexus, the stronger the argument not to sever. The weaker the nexus, the more risk of prejudice to A (propensity reasoning, credibility bolstering of witnesses, one offence may be more serious than the other, overwhelm the jury with evidence)

· Two incidents occurring in the same city a month apart found by SCC to be “exceedingly thin”

· Charges were similar but the theory of the defence was completely different: consent in one, ID in the other

· As a result, SCC finds there was “no truth-seeking interest in tying these accounts together”

· Crown has burden of establishing that evidence is admissible as similar fact

· TEST: high degree of similarity that would render the likelihood of coincidence objectively improbable
· otherwise evidence on one count is not admissible on the other

· acts in this case would not have met the SFE burden

· Risk of prejudice to accused

· There was significant risk of propensity reasoning to the accused, and risk that jury would view one witness’ testimony as bolstering the credibility of the other

· SCC found that generally benefits to the administration of justice were minimal (no overlap of witnesses, other evidence was very different, etc.)

· TJ has duty to consider and weigh cumulatively all relevant factors in deciding severance:

· In this case, TJ failed to consider the lack of reasons (minimal benefits) for having a joint trial, against the factors weighing in favour of severance
· Severance vs. jury instructions

· SCC: it is only open to TJ to decide that a proper jury instruction can overcome prejudice to A only where there are sufficient benefits supporting rational for a joint trial
· In this case, the significant risk of prejudice to the accused clearly outweighed any benefits to the administration of justice in trying the counts together. Failing to conduct a proper balancing of the relevant factors, the TJ made an unreasonable decision. Therefore, the TJ acted unjudicially and intervention by SCC was warranted.

· Harris: Case really tells us, if you want the court to give significant weight to one of the factors (and grant severance), you need to give lots of details (even if you have to divulge some defence strategy). You have to be able to convince the court why it makes sense
Ruling: TJ erred in failing to sever certain counts. SCC allowed appeal, set aside convictions, and referred the matter back down for separate trials.


6) Rulings

· Issues that get decided pre-trial: disclosure, severance, admissibility of evidence (ie. Confession of accused), whether evidence will be treated as similar fact evidence, abuse of process relating to egregious state conduct (HM)
· Sometimes it’s an error to decide a ruling pre-trial (Hooites-Meursing)
· When abuse of process relates to trial fairness TJ has to let trial play out and then rule before verdict, unique circs make it so obvious that unfair trial will result (TJ has discretion, ie where evidence is lost)

· What do you actually need to bring a motion? 

· File notice

· Establish there is a foundation (Vukelich)

· Important contexts to keep in mind:
· Total Length of proceedings (pre-trial motions)
· Can draw out the trial process
· Ability of counsel to be of assistance to the court 

· This is a principal responsibility of counsel. Counsel to provide judge information to make a just and fair decision. 

· Counsel role in directing the proceedings 
· Counsel have fair amount of liberty in terms of how they conduct the proceedings. 
· Adversarial system where many decisions are put in the hands of counsel, subject to ethical rules, rules of court, rules of procedure, etc. 
· For this reason, there has to be a certain ability for counsel to use professional decision making to decide what motions to bring. Onus is usually on defence to bring these motions (ie. severance, exclusion of evidence, disclosure etc.)
· These principles come together in two fundamental notions

· That of Notice for your motion

· That of Foundation for your motion

Notice
· First step is filing a Notice of Motion – a couple page document that has trial proceedings on the top, and describes why notice is being given – what type of motion will be brought. 
· It sets a pre-trial date and informs the other side that you’re bringing this motion so they know it’s coming and they can begin their preparation.
· Example of how a motion could be done so it’s highly efficient
· Efficient timeline:
· Trial is scheduled for June (5months out)
· January – counsel has good disclosure.

· Mid Jan – Defence files Notice of Motion regarding severance application to be heard Feb 15.

· Feb - Crown files response a few weeks later. TJ has two weeks to review both before motion is heard.

· Feb 15 – motion is heard. TJ is able to focus on issues that are controversial. May only take 1 hr.

· Notice is critical in two ways: fact that you’re bringing the motion, and what is the basis for the motion.

· Statute deals with notice in a limited way 

Constitutional Question Act
· (2) and (3): In certain instances a person has to give notice to both the provincial and the federal Attorney General 
· Proceedings can relate to constitutionality of a law or application for a remedy under 24(1)
· (4) Particular of the notice

· Provide particulars of your legal argument
·  (5) at least 2 weeks notice

· Note: Common law applies to s. 24(2) remedies
· Provide reasonable notice - at least 2 weeks
· (Provide some particulars)

Foundation
· Question: is a judge obliged to allow counsel to bring forward their motion?

· In addition to hearing arguments, some motions actually require calling witnesses – court has to hear evidence. Results in a trial within a trial. 
· Decision about whether judge will hear motion is a critical one

· Important to the interest of justice relating to A’s rights, right of public to see that justice is done and use of court resources (efficiency). 
· Vukelich confirmed that judge has a discretion to decline to hear a motion due to lack of foundation 
· TJ can make a preliminary assessment regarding the motion
· Test: does the motion have a reasonable prospect of success (Vukelich)
· Known as a Vukelich motion
· If counsel can’t establish that it has a reasonable prospect of success, then TJ can exercise discretion and decline to hear the motion

· Getting ‘vukeliched’ means having crown challenge your motion in front of the judge – which forces the judge to ask defence to establish the basis of their motion
· How do we balance court resources vs. interests of justice? How can counsel prove motion will win without court hearing the evidence

· Counsel can prepare a “motion book”, which demonstrates the (rational) basis for the motion and an overview of evidence supporting the motion. 
· Court will judge if there is sufficient foundation before allowing motion (and all evidence) to be heard in court.
· Getting vukelich’d happens most often to Defence, in respect of 
· S. 8 arguments (unreasonable S&S) – usually requires calling lots of evidence
· S. 7 motions (abuse of process)
· S. 7 gives accused broad discretion to ask for remedies based on prejudice

· Prejudice can manifest in one of 2 ways

· Accused is not going to be able to have a fair trial

· Even if accused could have a fair trial, the state has done something so distasteful in its investigation/prosecution, there should be a remedy based on the abusive crown conduct such as excluding evidence or throwing the trial out
· Misconduct has to be at such a high level, and court isn’t anxious to hear defence ruin someone’s reputation without a proper foundation
· As always, need to point to very specific prejudice and have evidence
· However, note that TJ will likely put off deciding s. 7 motions wrt unfair trial until end of trial. (HM)

To avoid getting Vukelich’d (Harris)
1. File a notice of motion, include the legal arguments, and 
2. File a motion book (full of lots of evidence)
	Constitutional Question Act s. 8 – Notice of questions of validity or applicability

	 8 (1) In this section:

"constitutional remedy" means a remedy under section 24 (1) of the Canadian Charter of Rights and Freedoms other than a remedy consisting of the exclusion of evidence or consequential on such exclusion;

"law" includes an enactment and an enactment within the meaning of the Interpretation Act (Canada).

(2) [Notice must be given to fed’l and prov’l AG re: challenge of a law or application for const’l remedy] 
(3) [Notice must be given to prov’l AG re: challenge of a regulation] 
(4) [particulars of the notice] The notice must

(a) be headed in the cause, matter or other proceeding,

(b) state

(i)  the law in question, or

(ii)  the right or freedom alleged to be infringed or denied,

(c) state the day on which the challenge or application under subsection (2) or (3) is to be argued, and

(d) give particulars necessary to show the point to be argued.

(5) [at least 2 weeks notice] 
(6) & (7) [fed’l and prov’l AG are considered a party, and for the purpose of appeal, has the same rights as any other party]


Charter s. 24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.
24(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.

	R v Vukelich, 1996 BCCA – **Foundation for motion** - TJ has discretion to refuse to fully hear a motion if Defence fails to establish that there is a reasonable prospect of success (“foundation”).

	 Facts:  Court granted a search warrant to police who found “the cocaine handbook”. Defence challenged this under s. 8 to get it excluded.  A search warrant has to show there were reasonable and probable grounds for Crown to believe that there was evidence that a crime had been committed in Vukelich’s house. Defence and Crown disagreed about whether there were reasonable grounds. Defence wanted a hearing to challenge this through calling of witnesses (had already provided some affidavits). TJ declined to grant voir dire on the subject, despite that defence was able to point to evidence that showed some of the grounds for the warrant were in question.
Issue: Does judge have a discretion to decide there’s not enough basis to hear the motion? YES
Discussion:

· Judges not only have the powers given to them specifically by the criminal code, they have inherent jurisdiction (common law power to do what is right)

· Judge does have a discretion to shut down a hearing before it’s heard and to block counsel from arguing it fully and from calling evidence

· Test a judge is to use is: is there a reasonable prospect of success

· If counsel can’t demonstrate foundation – that there’s a reasonable prospect of success in their motion – then judge has discretion not to hear the motion, hear arguments, or hear witnesses/evidence. 
· Or court may grant a very limited Vukelich hearing

· In this case, the court had to decide whether to hear a motion to exclude evidence based on s. 8.  Court here said even if we give the defence the benefit of the doubt regarding the questionable grounds they’re pointing to, the warrant could still easily be upheld on the other grounds. Therefore defence has no reasonable chance of success. Accordingly TJ did not err in declining Defence’s request to hold a voir dire.
· As Defence you have to show how all grounds are questionable or how losing the 2 grounds would affect the other grounds. Judge ultimately has to consider whether there is a reasonable prospect of success. 

Ruling: TJ did not err by refusing to fully hear the motion (and evidence). 


	R. v. Hooites-Meursing 2008 BCCA - **Pre-trial rulings** Usually, motions are decided pre-trial, but sometimes it is an error for TJ to do so. *When abuse of process relates to egregious conduct, TJ can rule before trial begins *When abuse of process relates to trial fairness – a) TJ can rule before trial if unique circs make it so obvious that unfair trial will result (TJ has discretion), otherwise b) TJ has to hear the trial first before ruling on the issue.

	 Facts: 
· First trial for 2nd deg murder

· Resulted in mistrial b/c of hung jury. 

· A argued self-defence. There was no gun found on the victim, but A argued he has reasonable grounds to protect himself.  Defence was able to lead propensity evidence to show victim was generally a violent person, which established why A was really scared of them, and that they were more likely the aggressor. 
· Defence had also called Scopaletti evidence – evidence from other victims of the victim.  Defence called two witnesses who said they were tortured by people under the victim’s control.

· Second trial

· Crown has an advantage in 2nd trial b/c they know how defence proceeded in first trial. Crown investigates, and interviews people who supposedly committed the torture. Crown gets the sense that the Scopaletti witnesses are making it up. Crown decides to use one of the torturers to refute evidence in rebuttal. 
· Torturer doesn’t want to come to court as Crown witness – dangerous for them to do so. Crown drafts letter to torturer summarizing allegations against them by Scopaletti witnesses – some of what Crown lays out is wrong.

· This letter gets circulated and put the Scopaletti witnesses in danger because they’re seen to have told on the henchmen – goes against criminal gang rules. 

· Defence alleges that their two key witnesses are now scared to testify for defence.

· Prior to trial commencing, A brings a s. 7 motion for a stay of proceedings to have case thrown out.

· There are two bases for the argument

· Abuse of process – Crown has negligently given torturer paper that lays out what witnesses said, and they should’ve known this would be used to go after those witnesses (puts their lives at risk).

· Accused can no longer have a fair trial – the witnesses are now two freaked out to testify and defence has lost 2 key witnesses (sort of a lost evidence type argument)

· TJ said abuse of process has a very high threshold to throw out case – Crown didn’t do the best thing, they may have had good intentions to show that torturer was being forced to testify. TJ doesn’t find it went as far as to be abuse of process.
· In turning to fair trial aspect, she looks at impact this will have in second trial. Judge said it’s not clear that the 2 witnesses won’t come to trial, but she decides issue by saying “they’re incredibly reluctant to testify, at the very least, we’re not going to get the quality of the evidence they gave before”. She threw out case on basis that A can’t get a fair trial b/c quality of witnesses’ evidence has been prejudiced

Issue: Did TJ err in throwing out case based on s. 7 abuse of process motion? Did TJ err in ruling on abuse of process motion before it became clear whether quality of testimony was affected? YES
Discussion:

· Court of Appeal overturns this on clear procedural ground

· She ruled prematurely before it became clear whether quality of testimony was affected

· When abuse of process relates to egregious conduct, trial can be stayed before it begins

· But when abuse of process relates to getting a fair trial, except in unique circumstances, TJ has to let the trial play out before deciding if there’s unfairness. 

· TJ erred here in ruling on the issue before the trial even happened.

· In unique circumstances (ie. where evidence was lost), it may be obvious that the evidence is so important, that it will result in an unfair trial – TJ has a discretion in this respect to rule pretrial. But normally, judge will hear the trial and then rule prior to verdict.

· Court says there were numerous other potential options here.

· Evidence could be admitted through another means (video testimony)

· Admit transcripts from first trial

· Usually motions are decided pre-trial, but in some circumstances it would be an error for TJ to decide prematurely (pre-trial).

Ruling:  TJ erred by ruling on fairness motion before trial had begun.


7) Powers of Search and Arrest

· Police have power to detain and search a person in an area where a person has an expectation of privacy

· Engages s. 8 and 9 of the Charter

· S. 8: Everyone has the right to be secure against unreasonable search or seizure.

· s. 9: Everyone has the right not to be arbitrarily detained or imprisoned.
· In order to engage your s. 8 rights (against unreasonable search and seizure), you have to show that you have a reasonable expectation of privacy (which you have in your own home) (Hunter v Southam)

· Our justice system and our society is about balancing the right to individual liberty with the right of the state to intrude upon that zone of privacy around you for effective enforcement (H v S)
· Person has a right to a certain extent to be free from state intrusion, to be at liberty, to be free to walk around without being detained and to maintain private places not intruded by the state

· There needs to be some threshold before state can go in and search without a warrant. Some level of right to privacy and right to liberty is fundamental to a free and democratic society (Hunter v Southam)
· Fundamental to have a threshold for state to meet before they can invade privacy

· Threshold can’t be too high or it makes it impossible for police to investigate a crime. Affects societal interest in investigating crime.

· Context here: if an accused can show that their s. 8 or 9 rights were violated by state in collecting evidence, it may be possible to excluded that evidence from trial (per s. 24(2) of the Charter)
· Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.

Procedures for relating to detaining and searching on arrest
· State has certain powers to detain and search, limited by s. 8 and 9 of Charter

· Can’t be arbitrarily detained

· Can’t be subject to unreasonable search and seizure

· If someone is properly arrested, CL says state has the right to do a search incident to arrest
· Can only search for weapons or evidence
· Note: investigative detention only entitles police to search for weapons for officer safety
· Search area includes search of the person and immediate surroundings (inside care, backpack, etc.)
· What they find is admissible as evidence, even if it wasn’t what they were looking for, as long as it is pursuant to a legitimate search associated with a lawful arrest

· Lawful arrest ( no violation of Charter rights
· Major issue: was accused lawfully arrested???

· S. 495 CC: sets out process for arresting w/o a warrant for indictable offences

· Standard for arrest: reasonable grounds to believe that person has committed or is about to commit an indictable offence

· Law attempts to balance different policy aspects – standard is not certainty on the part of the police, and not suspicion, it’s reasonable grounds
· Reasonable grounds standard for arrest has a subjective and objective requirement. (Juan)
· Subj: did P.O. honestly think there was reasonable likelihood that offence has/will occur? 
· Obj: Would a reasonable P.O. in those circs with reasonable experience think there was reasonable likelihood…? (H: bit of a dicey case)

· More limited power to arrest for summary offences

Investigative Detention / Search
· Question arose over time: Is the only time that law enforcement can detain somebody is when they arrest them?

· In Mann, SCC agreed that there is a limited police power to detain individuals for investigative purposes and a limited search

· It springs from police’s common law powers to investigate and enforce the law (Mann)
· It’s supposed to be an ability to “freeze the scene”
· Allows police to put someone in short-term detention while they investigate

· Controversial power – Requires balance between liberty and ability to investigate crime
· SCC affirmed power of investigative detention, but tried to limit it with respect to type of search police could do (Mann)
· Standard for investigative detention: 
· less than reasonable and probable grounds, but greater than pure suspicion/hunches. It’s reasonable suspicion that an individual is implicated in the criminal activity under investigation, on both an objective and subjective basis. (Mann)
· Reasonableness of the detention should be assessed in light of the extent of the interference with individual’s liberty 

· Investigative detention must be relatively brief in duration (Mann)
· What power does the police have to search during that investigative detention?

· The nature of the search: (Mann)
· Standard for search: reasonable belief that officer’s safety or that of others is at risk; where met, officer can conduct a protective pat-down search of individual

· Search is only for officer’s safety, for weapons. A search for evidence is not permitted.
· If police find something related to search for officer’s safety, it will be admissible.

· Objective/subjective standard: There has to be a reasonable concern about officer safety, and search has to be made pursuant to that safety concern.
Searches generally (Hunter v Southam)
· S. 8 is engaged where someone has a reasonable expectation of privacy

· S. 8 requires gov’t to take ‘preventive’ measures to avoid breaching Charter rights

· Requires system of prior authorization for searches
· Where it is feasible to obtain prior authorization, such authorization is a precondition for a valid search and seizure. Searches conducted in the absence of a valid procedure for prior authorization would be unreasonable

· Onus on the state to demonstrate the superiority of its interest to that of the individual

· Authorization needs to be granted by a neutral, independent, judicial arbiter – not mere “rubber stamping”

· Important that arbiter has a discretion to withhold his approval (Restaurant Le Clemenceau)
· You have to give the judicial official necessary information with which to make an independent legal assessment. If the evidence you provide them has already drawn a conclusion, then you take away their ability to make an assessment (Restaurant Le)
· However, in Le BCCA found that an information from police stating they had reasonable and probable grounds, based on an expert report from Hydro was sufficient to give the arbiter the ability to make an independent decision
· Standard/Threshold: reasonable and probable grounds, established upon oath, to believe that an offence has been committed and that there is evidence to be found at the place of the search
· The test for appeal courts: whether the authorization was based on reliable evidence that could reasonably be believed (Le)
Search authorization in practice (Harris)
· Police officer goes ex parte before the judge and presents an Information to Obtain (“ITO”) – package of materials saying there are sufficient grounds to go in and search. ITO will include a couple key affidavits by police officers,
· PO don’t have to make absolute disclosure but full and frank disclosure. 
· There’s a mini-hearing before the judge. Judge reviews material and decides whether standard is met (reasonable and probable grounds) to grant search.
	Criminal Code s. 495 – (1) Circumstances where P.O. can arrest without warrant (2) Limitation – circs where P.O. should not arrest without warrant (3) P.O. acting under (1) deemed to be acting lawfully

	Arrest without warrant by peace officer

495. (1) A peace officer may arrest without warrant

(a) a person who has committed an indictable offence or who, on reasonable grounds, he believes has committed or is about to commit an indictable offence;

(b) a person whom he finds committing a criminal offence; or

(c) a person in respect of whom he has reasonable grounds to believe that a warrant of arrest or committal, in any form set out in Part XXVIII in relation thereto, is in force within the territorial jurisdiction in which the person is found.

Limitation

(2) A peace officer shall not arrest a person without warrant for

(a) an indictable offence mentioned in section 553 (in absolutely jurisdiction of prov’l court)
(b) an offence for which the person may be prosecuted by indictment or for which he is punishable on summary conviction, or

(c) an offence punishable on summary conviction,

in any case where

(d) he believes on reasonable grounds that the public interest, having regard to all the circumstances including the need to

(i) establish the identity of the person,

(ii) secure or preserve evidence of or relating to the offence, or

(iii) prevent the continuation or repetition of the offence or the commission of another offence,

may be satisfied without so arresting the person, and

(e) he has no reasonable grounds to believe that, if he does not so arrest the person, the person will fail to attend court in order to be dealt with according to law.

Consequences of arrest without warrant

(3) Notwithstanding subsection (2), a peace officer acting under subsection (1) is deemed to be acting lawfully and in the execution of his duty for the purposes of

(a) any proceedings under this or any other Act of Parliament; and

(b) any other proceedings, unless in any such proceedings it is alleged and established by the person making the allegation that the peace officer did not comply with the requirements of subsection (2).


Charter s. 8: Everyone has the right to be secure against unreasonable search or seizure.
s. 9: Everyone has the right not to be arbitrarily detained or imprisoned.

	R v Juan, 2007 BCCA – case confirmed that reasonable grounds standard for arrest has a subjective and objective requirement. Subj: did police officer honestly think there was reasonable likelihood that offence has/will occur? Obj: Would a reasonable police officer in those circs with reasonable experience think there was reasonable likelihood…? (H: bit of a dicey case)

	 Facts: police set up sting operation/drug bust. Juan was a passenger in the car with the person who was the object of the sting. Juan is arrested and searched and drugs were found on him.

Issue: Did the police have reasonable grounds to arrest and search Juan? Were the drugs found on Juan admissible as evidence?
Discussion:

· Juan case confirmed that reasonable grounds standard for arrest has a subjective and objective requirement

· Subjective – police officer honestly thinks there’s a reasonable likelihood that offence has/will occur
· Easily met, courts usually find officers credible and honest
· Objective standard

· More tough to meet
· Standard is: reasonable police officer in those same circumstances would’ve thought there was a reasonable likelihood that offence has/will occur – NOT SUSPICION
· Standard takes into account reasonable experience of the police officer in the subject area 
· The Crown was able to convince C.A. that there were reasonable grounds to arrest Juan (the passenger)

· Court recognizes standard is P.O. with reasonable knowledge/experience in the subject area (drug transactions)

· What would a reasonably informed drug officer be able to recognize based on the circumstances?

· Court accepted evidence of police that based on their experience, passengers are typically along b/c they’re acting as security or oversee-ers of the transaction – ie. They’re involved in the drug transaction
· Case sets a pretty high watermark – objective standard incorporates reasonable experience on part of the police in the subject area 

· Harris: still a bit of a dicey case, because seems like a lot of it was still based on suspicion

Ruling:  Police officers had subjective and objective grounds to arrest Juan and conduct search.  Evidence should’ve been admissible. Acquittal should be set aside and new trial ordered.


	R v Mann, 2004 SCC – **investigative detention / search** Standard to detain is reasonable suspicion that an individual is implicated in the criminal activity under investigation (subj/obj). Standard for search is reasonable belief that officer’s safety or that of others is at risk (subj/obj). Search is limited to a pat-down of individual for weapons.

	Facts: On their way to the scene of a break-in, police see an individual who matches the description of the perp. They stop him and conduct investigative detention and search.  During search, officer felt a soft object in Mann’s pocket, which was a bag containing marijuana. Cops find other drugs and baggies in other pocket. Mann was arrested and subsequently charged with offence of possession for the purpose of trafficking marijuana.
Issue: (i) whether there exists, at CL, a police power to detain individuals for investigative purposes; (YES!) and (ii) if so, whether there exists a concomitant common law power of search incident to such investigative detentions (YES – for weapons only)
Discussion:

· SCC agreed that there is a limited police power to detain individuals for investigative purposes

· In order for Charter rights to be engaged, detention must involve significant physical or psychological restraint

· S.9 not violated if investigative detention is carried out lawfully (according to common law)

· Per s. 10(a), individuals who are detained for investigative purposes must be advised, in clear and simple language, of the reasons for the detention.
· In accordance w/ police duties: “the preservation of the peace, the prevention of crime, and the protection of life and property”
· When do police have reasonable grounds to detain?

· The standard for investigative detention is less than reasonable and probable grounds, but greater than pure suspicion/hunches (even if hunch is based on intuition gained from experience)

· It’s not at the discretion of the police officer

· It’s reasonable suspicion that an individual is implicated in the criminal activity under investigation
· Whether officer had some articulable cause for the detention (US language)
· objective and subjective standard
· Reasonableness should be assessed in light of the extent of the interference with individual’s liberty 

· Was it necessary or did it go too far?

· Investigative detention must be relatively brief in duration

· The nature of the search:
· Standard for search is reasonable belief that officer’s safety or that of others is at risk; where met, officer can conduct a protective pat-down search of individual

· Search is only for officer’s safety, for weapons. A search for evidence is not permitted.
· If police find something related to search for officer’s safety, it will be admissible.

· Objective/subjective standard: There has to be a reasonable concern about officer safety, and search has to be made pursuant to that safety concern.

· Pat down is permitted, if police officer feels something that could be a weapon, then they’re permitted to do the search

· Courts are very weary of consent in these issues – power imbalance. Difficult to get genuine consent, unless they have consulted with counsel per s. 10(a/b)

Ruling:  Police were empowered at common law to detain the appellant and to search him for protective purposes. However, investigative detention search went too far. There were no reasonable grounds to search and retrieve “something soft” when police search power was limited to weapons. This was properly excluded at trial. Appeal allowed, acquittal restored.


	Hunter v Southam, 1984 SCC – Meaning of Unreasonable search and seizure. Balance of interests (individual (privacy) vs state (law enforc’t)). S. 8 requires preventive system – prior judicial authorization by neutral person. Not “rubber stamping”. Standard is reasonable and probable grounds.

	 Facts: Hunter was the Director of Investigation and Research of the Combines Investigation Branch. Per s. 10 of the Combines Investigation Act, he authorized his officers to enter and examine documents and other things at the business premises of the Edmonton Journal, a division of the respondent corporation, Southam Inc. The respondents tried to file an injunction against the appellant from using the documents obtained.  Southam claimed the search was in violation of s. 8 of the Charter. The ABCA agreed with Southam. Hunter appealed to the SCC
Issue: Does the statute result in unreasonable search and seizure and thus violate s. 8 of the Charter? (YES!) What is the meaning of ‘unreasonable’?
Law:

· S. 8 guarantees a broad and general right to be secure from unreasonable search and seizure.
· Relates to the right of privacy - the right to be secure against encroachment upon the citizens' reasonable expectation of privacy in a free and democratic society.
· S. 8 right is not absolute:

· it only protects a reasonable expectation
· There is a balance of interest, between:
· Public’s interest in being left alone by gov’t, against 

· Govt’s interest in intruding on the individual's privacy in order to advance its goals, ie. law enforcement.
· Purpose of s. 8 in protecting individuals requires a system that prevents Charter right from being breached in the first place

· Acknowledges that there is a value in the right that should be protected
· This can only be accomplished by a system of prior authorization (=valid warrant) (not subsequent validation)

· Prior authorization puts onus on the state to demonstrate the superiority of its interest to that of the individual
· “Where it is feasible to obtain prior authorization, I would hold that such authorization is a precondition for a valid search and seizure.”

· “Searches conducted in the absence of a valid procedure for prior authorization would be unreasonable”

· Who must grant authorization?

· It has to go through a neutral judicial arbiter (ie. Judge, justice of the peace)
· Doesn’t have to be a judicial officer, but at minimum someone capable of acting judicially

· Judicial vs Administrative powers

· Person can’t merely be “rubber stamping” authorizations

· Person has to actually be independent and look independent (ie. Can’t be a member of the police)

· What’s envisioned there is for judge to realize that he is the principle protector of s. 8
· What is the standard/threshold?

· reasonable and probable grounds, established upon oath, to believe that an offence has been committed and that there is evidence to be found at the place of the search
· Don’t have to have charged person yet
· Police have to get evidence under oath in an affidavit, to support foundation of reasonable and probable grounds
Discussion:
· Harris: One of the very most important SCC decisions
· Defence frequently argue that police didn’t have a valid warrant when evidence against client was obtained
Application:

· The Director’s powers under the Act are merely administrative. The group’s significant investigatory functions make it difficult for them to act judicially when authorizing searches. Not capable of acting as impartial arbiter necessary for granting of effective authorizations.

· “On this basis alone I would conclude that the prior authorization mandated by s. 10(3) of the Combines Investigation Act is inadequate to satisfy the requirement of s. 8 of the Charter and consequently a search carried out under the authority of ss. 10(1) and 10(3) is an unreasonable one.”
· The act does not meet the minimum standard (reasonable and probable grounds) that s. 8 requires
Ruling: SCC agreed with ABCA that search was unreasonable and in violation of s. 8. Appeal dismissed.


	Re Restaurant Le Clémenceau Inc., 1987 SCC – Arbiter has a duty to scrutinize facts and whether these result in a reasonable belief – he must be given all the facts necessary to make an informed decision. Can’t merely provide arbiter with “reasonable” conclusion. Unreasonable search results where arbiter is unable to make genuine, informed assessment of the facts.

	Facts: Pursuant to an information laid by an official of the Ministère du revenu of Quebec (“MrQ”) asserting that appellant, the Restaurant Le Clémenceau Inc., had contravened the Act respecting the Ministère du revenu,  the officers of that department searched the appellant's premises. They had previously obtained authorization from the Deputy Minister of Revenue and, as required by s. 40 of the Act, authorization from a judge of the Court of the Sessions of the Peace to make this search. Appellant filed a motion challenging the decision of the judge who authorized the search. Supreme Court and C.A. both denied the writ.
Issue: Did the relevant section of the Act result in unreasonable search and seizure? (YES!)
Law:
· Important that the judge take great care in deciding whether the search power should be authorized. In order to do this, he must know all the facts necessary for him to make an informed decision and to exercise genuine supervision.

· He has a duty to consider the cogency of the evidence put before him in determining what facts it "establishes". 
· He must have a discretion to withhold his approval, if he considers that the facts do not justify it.
· "the judge had to determine whether the facts on which the informant's belief was based were such that his belief was reasonable"

· You have to give the judicial official some information so they can make an independent legal assessment. If the evidence you provide them has already drawn a conclusion, then you take away their ability to make an assessment
Discussion:

· Section 40 of the Act – requires prior judicial authorization before an official is allowed to exercise the powers of search and seizure mentioned therein.
· The supervision exercised by the judge of the Court of the Sessions of the Peace over the administrative decision in these circumstances is a judicial function. 
· In this case, the judge was provided information that simply stated a conclusion and did not provide facts for the judge to scrutinize in determining whether the conclusion was reasonable.
Conclusion: As a result, the SCC declared the warrant, the search and the seizure to be null and void and unlawful and quashes the search warrant authorized by the defendant judge.
Ruling: Appeal allowed.


	R. v. Le, 2006 BCCA - *grow ups stealing hydro* Expert evidence can provide arbiter sufficient evidence to decide there are reasonable grounds on which to grant a valid search warrant. Doesn’t usurp role of arbiter.

	 Facts:  The case concern the validity of search warrants that were issued to investigate the theft of electricity by marijuana grow-ops. In each case, the justice of the peace who issued the warrant did so on the basis of an Information to Obtain in which a police officer said he had reasonable grounds for believing that an indictable offence had been committed based largely on evidence provided by B.C. Hydro. Following execution of the warrant, Le and Nguyen were charged with production of a controlled substance, possession for the purpose of trafficking and theft of electricity on 7 April 2004. 

Court History: Le and Nguyen applied at their trial in the Provincial Court to have the evidence that was obtained pursuant to the search warrant excluded under s. 24(2) of the Charter because, they contended, their rights under s. 8 had been infringed. In part, the accused argued there was a breach on the basis that the grounds set out in the Information to Obtain were insufficient to give the issuing justice of the peace the authority to issue the warrant. TJ agreed. Crown appeals.
Issue: Did the TJ err in holding that the B.C. Hydro Theft Reports did not constitute reasonable grounds to support the issuance of the search warrant? (YES) 
Discussion:
· Prov’l court felt that the Information needed to provide more details about how measurements were taken by BC Hydro, used, what the measurements mean, error rates of machines, etc.
· Provin’l court was concerned that hydro expert took over role of judicial arbiter in being s. 8 protector.

· Restaurant Le Clemenceau and Hunter v Southam said that the person deciding needs to be able to make an independent assessment

· BCCA decided that the information BC Hydro and police were providing was sufficient to give the arbiter the ability to make an independent decision 
· It’s a simple matter; more information would not add to one’s understanding of the matter.

· The test for appeal courts: whether the authorization was based on reliable evidence that could reasonably be believed 
· Hydro evidence was reliable, and forms a reasonable basis to issue the authorization
· Harris: fact that back-drop was grow-ops may have influenced decision
Ruling: BCCA ruled that TJ erred in holding there had not been reasonable grounds to issue the authorization.


8) Class of Offences (hybrid, indictable, etc)
· See Appendix 1 for chart
· Most offences are hybrid – Crown has choice to pursue as summary or indictable offence

· if it is a first offence, often proceed summarily; if facts are more serious, proceed by indictment
· Summary Conviction Offences must be tried in provincial court system
· Indictable, usually in Supreme court but some exceptions (see chart)

· S. 11(f) Charter: if A could get 5+ years imprisonment, then you have a right to a jury, so can’t be tried in prov’l court

Limitation Period

· Important difference between summary and indictable 
· S. 786: (1) except where otherwise provided by law, (2) No [summary] proceedings shall be instituted more than six months after the time when the subject-matter of the proceedings arose, unless the prosecutor and the defendant so agree
· Policy
· for Limitation:  more difficult to prosecute with the passage of time, want to give some level of finality where person knows they are no longer under a cloud of suspicion

· Against Limitation:  we need to see that justice is done no matter how long it takes; ie. A may have been covering things up at first, evidence only came forward later
· No Limitation Period for most offences due to seriousness, but strict limitation for summary offences

· S. 787 – max 6 month jail term for summary offences
Does Crown have discretion with hybrid offences, to proceed summarily and then switch to indictable?
· If it’s a hybrid offence and summary is no longer an option, and A hasn’t consented, (Dudley)
· Crown may prosecute by indictment, whether or not the Crown initially elected to proceed summarily

· except 

· where A was acquitted by a summary conviction court pursuant to the Crown’s initial election, and/or 

· where there’s abuse of process arising from improper Crown motive, or resulting prejudice to the accused sufficient to violate the community’s sense of fair play and decency
· Note, to show abuse of process, A needs to show explicit evidence of Crowns’ misconduct or show real prejudice (ie. b/c Crown was proceeding summarily, you did not collect any defence evidence, now evidence is gone) 

· These could be building blocks for 11(b) of Charter - could cause a delay

· It’s up to Crown to decide in some cases whether interests of justice would be served by proceeding further with a charge by indictment, where its seriousness was clearly summary in nature 

· Best left to prosecutorial not judicial discretion

· Courts have said that what saves this discretion is flexible sentencing, however, sentencing is becoming less flexible with minimum mandatory sentences
	R. v. Dudley, 2008 SCC *Crown switches from proceeding summarily to indictably* If it’s a hybrid offence and summary is no longer an option, and A doesn’t consent, Crown may prosecute by indictment, even if initially elected summary, except where abuse of process or A was acquitted of summary offence.

	 Facts: D was charged with two hybrid offences – Crown decided to proceed summarily. When time came for her to plead guilty in court, she noticed that the information (charging document) had been sworn more than 6 months after the alleged unlawful conduct was said to occur. Counsel for Ms. Dudley moved to dismiss the charges as a “nullity”.  The prosecutor immediately sought leave to “re-elect” and proceed by indictment. TJ denied the Crown’s motion. The ABCA allowed the Crown’s appeal and held that the original information charging Ms. Dudley with fraud and uttering remained valid. D appealed.
Issue: Where the Crown initially elects to proceed summarily on a hybrid offence, is it a valid exercise of prosecutorial discretion for Crown to then proceed indictably when it’s discovered that the limitation period has run out? (YES, subject to abuse of process and acquittal of summary offence)
Discussion:

· Where an appeal by the accused is allowed on the sole ground that the proceedings were statute-barred and conducted without consent, a conviction at trial should be set aside.  In either instance, the Crown may proceed afresh by indictment except where the court is satisfied that this would amount to an abuse of process
· It best for the Crown to declare explicitly whether it is proceeding on a hybrid offence summarily or by indictment before the accused is asked to plead.  
· Hybrid offences are deemed to be indictable unless and until the Crown elects to proceed summarily.  
· If it’s a pure summary offence
· expiry of the limitation period entirely bars the proceedings, unless A consents
· If it’s a hybrid offence and summary is no longer an option, and A doesn’t consent
· Crown may prosecute by indictment, whether or not the Crown initially elected to proceed summarily

· except 
· where A was acquitted by a summary conviction court pursuant to the Crown’s initial election, and/or 

· where there’s abuse of process abuse of process arising from improper Crown motive, or resulting prejudice to the accused sufficient to violate the community’s sense of fair play and decency
· In this circumstance, the initial information remains valid, but the initial election and all subsequent proceedings are a nullity – they don’t have any effect on the Crown’s ability to proceed by indictment.
· this gives incentive to A to consent to summary beyond LP
Ruling: SCC dismissed A’s appeal.


9) Juries
Procedural Issues

· only most serious offences where greatest liberty at stake go before a jury
· S. 11(f) Charter: if A could get 5+ years imprisonment, then you have a right to a jury
· have a lot more procedures to deal with in jury trial 
· Jury members are people taken off the street who know nothing about the law and are faced with a serious and important decision
· Instructions to jury must be very specific

Disadvantages

· Jury members are untrained in the law – they may not understand information or follow it properly

· Is it possible to impart all necessary information on the jury? Are they able to take it all in, in such a short time, or over such a long time (gaps in trial)?

· Potential for an unjust verdict – rather than follow instructions, jury members might ‘decide’ case using emotion, bias or hunch
· Is jury able to “forget” information they heard that ended up being inadmissible? 
· We don’t get reasons for judgment from a jury – so don’t know on what basis they made their decision

Advantages

· Juries are better at common sense.

· They reflect the values of society. They bring with them varied experiences and diverse perspectives.

· Gives the public a stake in the system - cannot have functioning legal system without a certain level of public confidence - underlying level of support
· Maintains fairness in the system – degree of independence

· Communal nature of the decision - listen to fellow jurors, 12 different people

· Decision must be unanimous

i) Role of Trial Judge

· Pre-trial – TJ plays important role in deciding may key issues (those related to jury, admissibility of evidence, disclosure)
· Role of TJ: Trier of law (ToL)

· judge instructs the jury on the law

· Role of jury:  Trier of fact (ToF)
· jury applies the facts to the law
· There may be some cross over between judge and jury wrt law and facts of the case

· Exceptions (where judge can make decisions beyond law):

· No evidence motion (common law right) - no reasonable ToF could convict based on evidence presented by Crown 
· Crown friendly test - assume all evidence to be credible and reliable; must only be a reasonable inference of guilt

· Air of reality test for defences - defence friendly test, based on evidentiary foundation. TJ can take away a particular defence from the jury b/c it lacks “air of reality”
· Can a TJ at the close of evidence instruct jury that certain element of offence is met based on evidence (wasn’t contested by either party), so they need not focus on it?
· No. TJ never has the discretion to instruct jury to find that one of the elements of the offence is met (Gunning)
· Only jury can make findings, and ultimate finding of guilt. (Gunning)
· However, TJ does have power to provide opinion to jury on issues/facts that were conclusively proven and not in dispute (rarely on central area of the defence) BUT TJ must give caveat “I leave it to you, the jury, to decide” (Gunning, Krieger)
· “Judge can NEVER direct jury to convict” (Krieger) TJ can comment on admissions by counsel in their opinion to the jury. But absent a formal concession or a guilty plea the judge cannot take away an element or instruct on verdict (Krieger)

	R v Gunning, 2005 SCC – TJ never has the discretion to instruct jury to find that one element of offence is met/proven. TJ can provide opinion where evidence is very strong, but must be given as advice, not direction, and stress that it’s up to the jury to decide.

	 Facts: Manslaughter case – issue was whether A was drunk with a firearm. TJ took one issue off the jury’s plate b/c it was conclusively established
Issue: Can a TJ at the close of evidence instruct jury that certain element of offence is met based on evidence, so they need not focus on it?
SCC:

· TJ never has the discretion to instruct jury to find that one of the elements of the offence is met
· A is presumed innocent, onus is on the Crown to prove BRD. Guilt can only be found by the jury

· “It is never the function of a judge in a jury trial to assess the evidence and make a decision...does not matter how obvious it is to the judge” nor if judge thinks it would be perverse - no discretion! (hard line, no middle ground in this SCC decision)
· However, TJ does have power to provide opinion to jury (rarely on central area of the defence)

· BUT TJ must give caveat “I leave it to you, the jury, to decide”

· This usually only applies where evidence is one-side and very strong wrt one issue
· Must be given as advice and not direction


	R v Krieger, 2006 SCC  – TJ can never direct jury to convict, even if A plead NG but admits to the crime. Absent a formal concession or a guilty plea the judge cannot take away an element or instruct on verdict

	 Facts: Crown presented strong evidence that A was distributing marijuana. A testified that he did it for necessity or reasons of compassion. TJ felt he had obligation to direct jury to convict - there was no doubt
Issue: Does TJ have discretion to direct jury to find A guilty when no doubt has been raised?
Discussion:

· SCC brought down the hammer – “Judge can NEVER direct jury to convict” – particularly since A plead not guilty

· TJ not entitled to usurp jury’s role and reduce their role to a ceremonial one.

· Infringes on A’s constitutional right under s. 11(f) Charter to be tried by jury

· Verdict must be that of the jury’s unless TJ makes directed verdict on insufficient evidence.

· There is a clear distinction between admissions of fact covering all of the prosecution's allegations and the ultimate question of guilt or innocence that is answered by the verdict alone.
· [judge could’ve given opinion]
· Policy Issue: 
· it’s in the interests of justice to have verdicts that reflect justice 

· juries are not entitled as a matter of right to refuse to apply the law, but they have the power to do so when their consciences permit no other course, when they find the law to be abhorrent

· cannot invite jury to enter a perverse verdict - judge will instruct jury to follow the law as the judge tells them (court of appeal will deal with it if the law was wrong) 

· Counsel may make certain admissions – TJ can incorporation this in their opinion to the jury (ie. counsel admitted that A hit V in the face) 
· absent a formal concession or a guilty plea the judge cannot take away an element or instruct on verdict

Ruling: Appeal allowed. Conviction quashed. New trial ordered.


ii) Review of the Evidence

· Despite being told to stay out of jury’s work, Judge is also told they have certain duties to help jury make their factual determinations including a duty to review the evidence with them (Le)
· SCC has affirmed this duty

· Serves two purposes

1. Remind jury of the evidence

2. Provide assistance in relating evidence to elements of offence/case (Le)
· Not just a summary/recital of the evidence, TJ has a duty to tell jury: what areas of evidence will be relevant to which elements of the offence 
· See Le case below for more

· Le case is an example where jury may have benefited from some review of the evidence

	R v Le, 1998 BCCA – TJ has a duty to review the evidence. Wide discretion, but TJ must clarify the issues and relate evidence of both Crown and defence to the issues. Particularly where a witness has been inconsistent, TJ needs to give assistance to jury.

	Facts: It was an id case – killing occurred outside a nightclub. Witnesses had different viewpoints.

Issue: Did the TJ err in law by failing to review the evidence adequately and instruct the jury as to how the evidence related to the issues at trial? (Yes)
Law:

· TJ has a duty to review evidence with the jury. 
· TJ has some discretion on how to review the evidence, (but what the judge did here was not sufficient and amounted to reversible error.) 
· Flexible approach, no set formula, not necessary to review all the evidence

· However, not sufficient to give the jury transcripts or rely on the closing address of counsel 

· TJ must clarify the issues and relate the evidence to them (reflecting both Crown and defence evidence)
· Where there are inconsistencies in a W’s statement, the TJ should review the inconsistencies in the W's testimony and explain how they may impact on the W's reliability or credibility, or on other issues in the case.
Application:

· One critical aspect of the case related to inconsistent statements in eyewitness testimony:
· TJ should’ve drawn jury’s attention to various evidence and that there were some inconsistencies in the witnesses’ statements

· In this case, TJ just gave jury conclusion that female eyewitness adopted her statement. And in review of ID evidence the TJ said almost nothing, but gave the jury all the transcripts. This doesn’t help the jury understand how evidence relates to the legal issues.

Ruling: Appeal allowed, new trial ordered.


iii) Written Instructions

Background

· Jury charges have gotten quite long. Idea is to assist the jury through written instructions

· A practice/process developed where TJ delivers draft charge to counsel following close of Defence’s case.  Counsel can make suggestions, Tj will try to incorporate. Ultimately, both sides agree on what will be given to the jury
· Henry case arose prior to this process being fully established.
	Benefits
	Risks

	· jury can look at it while TJ is giving oral instruction, and they can refer back to it later in the jury deliberation room

· Generally it assists memory


	· jury can misinterpret what’s written rather than going back to judge and asking to receive further instruction based on oral instructions; 
· there  could be a mistake in the written instruction




Appellate Courts

· must look at the instruction on the whole and take a contextual approach to any given element in the instruction
· Need to give TJ certain flexibility (Henry)
· TJ can give jury a portion of the charge, but has to follow a careful framework (Henry)
	R v Henry, 2003 BCCA – TJ can give jury a portion of the charge, but has to follow a careful framework

	 Facts: TJ delivered an extremely thorough, 144 page jury charge (jury had written copies while TJ delivered orally). Counsel had some problems with it and raised objections. Jury kept being advised to make changes on the document. Counsel said “we can’t be sure whether jury made all these changes, it’s too dangerous to risk them taking them”. So TJ instructed jury to leave the written instructions in the courtroom when they left to go deliberate. Jury later requests receiving written instruction on some of the charge. The judge gave the jury a portion of the charge (about half) including section on law of homicide.
Issue: Was this a permissible procedure, for the TJ to give the jury a portion of the charge? (YES)
Discussion:

· C.A. said this procedure was permissible – Courts of appeal need to give TJ certain flexibility. They realize it might be practical to only give them portion of the charge. But this can lead to other problems – if the right portion is not given.

· C.A. looked at Ontario case and said “yes you can give a portion, but you need to give it in a careful framework”:


1. Tell the jury “I’m only giving you a portion” 
2. Make clear that this part of the charge is not more important just b/c it’s in written form. Tell them whole charge was important.
3. Make sure they know you’re only giving it to them to be more helpful. 

4. Do not provide anything that is “unbalanced”.

· If you provide evidence of witness, have to also present the cross
5. Include a couple of critical/fundamental instructions, 
· Ie. ‘the onus of proof is on the crown’, ‘reasonable doubt instruction’, ‘presumption of innocence’
· [It’s viewed as too dangerous to give out written instruction that doesn’t at the end of it include those reminders.]
· Note: Courts have found it to be permissible to give a decision tree – in that case doesn’t have to include the other critical/fundamental instructions b/c it’s seen as just a summary


iv) Closing Addresses

· Final address – you get to put the whole thing together
· Benefit: You can weave together the evidence, and ask the jury to draw inferences from that evidence
· Restrictions: can’t be speculative, can’t refer to evidence that wasn’t called, can’t make things up

· An issue that arose: Best to address the jury last

· Advantages: you’ll hear what the other side has to say (can tailor your own address), you get the last word

· A has const’l right to make FA&D. From this you might assume that Defence has always got to go last

· CC addresses this issue – s. 651 says 
· if A does not call evidence, A gets to go last. If A calls evidence, then A goes first and Crown goes last. And if there are co-accused and anyone calls evidence, the Crown goes last. (compensates Crown for lack of disclosure)
· Rose explores whether the provisions in the CC, which prevent Accused from going last, violate A’ right to make FA&D under the Charter
· Case sets out that s. 7 applies to this procedure

· Test is whether the procedure violates procedural fairness (not what is most favourable to A), and 
· SC judges may retain some inherent jurisdiction to grant right of reply in extraordinary cases.
	Criminal Code s. 651 – (1) Summing up by prosecutor (2) Summing up by accused (3) Accused’s right of reply (4) Prosecutor’s right of reply where more than one accused

	Summing up by prosecutor

651. (1) [Defence counsel must at the end of the Crown’s case, declare whether or not he intends to adduce evidence on behalf of the accused for whom he appears and if he does not announce his intention to adduce evidence, the prosecutor may address the jury by way of summing up.]
Summing up by accused

(2) Counsel for the accused or the accused, where he is not defended by counsel, is entitled, …, to open the case for the defence, and after the conclusion of that opening to examine such witnesses …, and when all the evidence is concluded to sum up the evidence.

Accused’s right of reply

(3) Where no witnesses are examined for an accused, he or his counsel is entitled to address the jury last, but otherwise counsel for the prosecution is entitled to address the jury last.

Prosecutor’s right of reply where more than one accused

(4) Where two or more accused are tried jointly and witnesses are examined for any of them, all the accused or their respective counsel are required to address the jury before it is addressed by the prosecutor.


	R v Rose, 1998 SCC – **A’s right of reply/right to go last** Case sets out that s. 7 applies to this procedure, Test is whether the procedure violates procedural fairness (not what is most favourable to A), and SC judges may retain some inherent jurisdiction to grant right of reply in extraordinary cases.

	Issue: Is an accused’s s. 7 right to make FA&D violated by provisions of the CC that prevent an accused from going last in making closing statement?
Discussion:

· Is it challengeable under the Charter?

· The right to make FA&D is protected under s. 7 of the Charter.  It is one of the principles of fundamental justice.
· FA&D under s. 7 applies to criminal procedure, and if there is a procedure in the code that implicates FA&D, it is challengeable under the Charter.
· FA&D is really broad, it’s A’s ability to meet the case, obviously part of that is the closing
· At a minimum, fundamental justice requires procedural fairness, but PF does not entitle the accused to “the most favourable procedures that could possibly be imagined”.
· Court sets a fairly high threshold – have to show it results in unfairness not simply that it’s not most advantageous
· Question remained: does this procedure violate the Charter?

· The Cory judgment says “No, it generally does that”. 
· there is disputed evidence about whether it’s better to go first or last. Court generally says: it’s no huge surprise what Crown says. Defence gets initial disclosure, Crown makes opening statement, Crown leads evidence, Crown cross-examines. If Crown puts speculative theory in closing address, this gets taken away from the jury anyways. So defence should know what Crown will say anyways.

· Middle judgment: we don’t find it unconst’l, but here may be exceptional cases where the Crown wove something together that wasn’t speculative, but wasn’t expected. Defence may not have had notice of it. Do you have in extraordinary cases a right to reply?

· Statutory provisions don’t talk about Defence’s right of reply, and they seem to deal with this area in a fairly detailed way (they would’ve put it in there).

· Middle judgement said “Most of the judge’s powers in the court room, come from statute/code.” (that’s not exclusive – some procedures come from CL).  But the issue is, what if there’s something that isn’t covered in the code and not in CL. What should the judge do? This is where inherent discretion of TJ comes into play.

· Superior court is affected by statute, but it’s actually a common law court. Judges in SC have inherent jurisdiction to see that justice is done – gives judge certain powers and sources of powers to instigate unique procedures to protect the fairness of the justice system and of a particular trial. Court has ability to say “there’s no procedure for this but I’m going to permit it/prohibit it pursuant to my inherent discretion”

· Question arose – did parliament in 661 talk about everything that could happen

· This Middle Judgment said they are very reluctant to say that a judge’s inherent discretion has been extinguished. 
· “No, we don’t think Parliament extinguished a judge’s inherent jurisdiction in this area. It didn’t cover off whether defence has a right of reply. So in exceptional cases, a judge has a discretion to say that defence gets a brief right of reply”
· The problem is that there’s some controversy about whether this actually represents the law on replies. 
· There was another set of judges saying it was also const’l but no right of reply and another set of judges saying there is no right of reply and we find it unconst’l. 
· When you add it up there’s a majority saying no inherent discretion, and a majority saying accused will get burned by this so unconst’l.

· Key things to take away from this case:

· s. 7 applies to this procedure, 

· sets out what tests is (flexibility on TJ, doesn’t have to be most favourable), and 

· inherent jurisdiction is difficult to extinguish.


v) Challenging for Cause

· Procedures for empanelling a jury – 
· ability of counsel to challenge who gets on the jury and question a juror/find out information that may show whether the juror is going to be biased
· Key question: is juror able to put those biases aside and act as an impartial trier of fact

· In the US, there’s a very broad right to challenge jurors. Assumption of bias and of inability to put biases aside.

· In Canada we take a much different approach. We have put more faith in the ability of people to put those biases aside. Jurors swear an oath. There’s a certain level of trust that they can and will put aside biases that would lead to prejudging the case, making irrational judgments, etc.

· Even if you have this trust, there’s still going to be cases where there’s a heightened partiality

· Ie. Evidence is really horrific, pretrial publicity

· Law recognizes sometimes there’s increased risk of partiality. The law gives counsel:

1. Certain challenges they can make as of right. 
· S. 634(2) you get 20 challenges where A is tried with high treason or 1st deg murder, 12 for possible imprisonment > 5 yrs, and 4 for any other offence.
2. Challenges for cause, only when counsel can meet a fairly high threshold 

Challenges for Cause

· Counsel is given limited information about jurors.

· Obstruction of justice potentially to do more background searching on potential jurors

· Counsel has unlimited challenges for cause (s. 638 – lays out possible grounds)
· Procedure: 
1. Counsel will tell judge why they want to challenge for cause (what is the issue/grounds?)

2. Judge crafts the questions based on counsels concerns (might accept suggestions). 
3. Judge will then ask the questions of the potential jurors. 
4. First two jurors selected (as unbiased) get to decide whether each further juror is impartial based on how they answer judge’s questions. (s. 640(2))
5. Eventually fully jury is sworn in.
· What threshold do you have to reach to get challenge for cause? 

· Basic test: realistic potential for partiality (Williams)
· Counsel has to raise this to TJ.

· Cases have generally said this is a very high threshold – not enough to show that society generally has some bias, or that evidence is fairly graphic. Court thinks people can put this bias aside. Need to show evidence.
· Racism is a big problem causing partiality. 
· Simply going to the judge with a bunch of social science reports, Canada multicultural studies showing bias against A’s background, isn’t sufficient. TJ thinks they can put bias aside.

· But obviously at some point, racism has the potential to affect a criminal law case, and can give rise to prejudices in a criminal law context. Belief that A is more likely to be involved in criminal conduct b/c of background. (Williams)
· Bias can be deep in a person’s psyche, can’t presume they can put it aside without finding out more. (Williams)
· Court has to determine:  (1) whether a particular juror is racially prejudiced in a way that could affect his or her partiality; and (2) if so, whether the juror is capable of setting aside that prejudice. (Williams)
· In Parks case, judge found racism against blacks in Canada was profound, based on submissions by counsel related to young men in a given community. Court found issue was fairly widespread against whole Toronto area, and until that changes, counsel will get challenge for cause b/c threshold is met. Has precedential value as well.
· Williams case showed it was possible to meet this high threshold using evidence of widespread bias in Canada, not particular to BC. Evidence was specific though to bias in criminal context, wrongful convictions, court populations.
· Test: is whether there is a ‘realistic potential for partiality’. 
	Criminal Code ss. 634-640 – 634 [Peremptory challenges (2) Max #] 635 [Order of Challenges] 638 [Challenge for cause] 639 [court may require challenge for cause in writing; may be denied if not true] 640 [(1) objection that name not on panel, (2)(3) Challenge for cause on other grounds]


(2) Where there are joint trials w/ multiple accused, (1) applies, and accused exercise their challenges in the order in which their names appear in the indictment or in any other order agreed on by them,

	Challenge for cause

638. (1) A prosecutor or an accused is entitled to any number of challenges on the ground that

(a) the name of a juror does not appear on the panel, but no misnomer or misdescription is a ground of challenge where it appears to the court that the description given on the panel sufficiently designates the person referred to;

(b) a juror is not indifferent between the Queen and the accused; (Partiality – Williams)
(c) a juror has been convicted of an offence with death sentence or a term of imprisonment > 12 months;

(d) a juror is an alien;

(e) a juror, even with aids, is physically unable to perform properly the duties of a juror; or

(f) a juror does not speak the official language of Canada that is the language of the accused …
No other ground

(2) No challenge for cause shall be allowed on a ground not mentioned in subsection (1).

639. (1) Where a challenge for cause is made, court may require the party to put the challenge in writing.

(3) A challenge may be denied by the other party to the proceedings on the ground that it is not true.
Objection that name not on panel

640. (1) Where the ground of a challenge is that the name of a juror does not appear on the panel, the issue shall be tried by the judge on the voir dire by the inspection of the panel, and such other evidence as the judge thinks fit to receive.

Other grounds

(2) If the ground of a challenge is one that is not mentioned in subsection (1) and no order has been made under subsection (2.1), the two jurors who were last sworn — or, if no jurors have been sworn, two persons present who are appointed by the court for the purpose — shall be sworn to determine whether the ground of challenge is true.

Challenge for cause

(2.1) If the challenge is for cause and if the ground of the challenge is one that is not mentioned in subsection (1), on the application of the accused, the court may order the exclusion of all jurors — sworn and unsworn — from the court room until it is determined whether the ground of challenge is true, if the court is of the opinion that such an order is necessary to preserve the impartiality of the jurors.

Exclusion order

(2.2) If an order is made under subsection (2.1), two unsworn jurors, who are then exempt from the order, or two persons present who are appointed by the court for that purpose, shall be sworn to determine whether the ground of challenge is true. Those persons so appointed shall exercise their duties until 12 jurors — or 13 or 14 jurors, as the case may be, if the judge makes an order under subsection 631(2.2) — and any alternate jurors are sworn.

If challenge not sustained, or if sustained

(3) Where the finding, pursuant to subsection (1), (2) or (2.2) is that the ground of challenge is not true, the juror shall be sworn, but if the finding is that the ground of challenge is true, the juror shall not be sworn.

Disagreement of triers

(4) Where, after what the court considers to be a reasonable time, the two persons who are sworn to determine whether the ground of challenge is true are unable to agree, the court may discharge them from giving a verdict and may direct two other persons to be sworn to determine whether the ground of challenge is true.


	R v Williams, 1998 SCC – Courts need to be very aware of real risk of racial prejudice. Cannot always be set aside by instructions. Have to allow counsel to challenge for cause where there is a ‘realistic potential for partiality’. Case showed it was possible to meet this high threshold using evidence of widespread bias in Canada. Evidence was specific though to bias in criminal context, wrongful convictions, court populations.

	Facts: Accused wanted to challenge jurors for cause related to bias against indigenous people. (s. 638(1)(b)). TJ and C.A. said it’s very difficult to get challenges for cause. They said “yes there’s bias, and discrimination, but it’s similar to that suffered for other groups in society and we just don’t give challenges for cause based on racism”.

Issue: standard for challenge for cause
Law:

· Parks case established that it was possible to challenge for cause relating to prejudice/racism towards black people – counsel presented evidence showing widespread racism within Toronto, and across Canada. Judge found threshold was met
· 4 type of prejudice
1. Interest - arises when jurors may have a direct stake in the trial due to their relationship to the defendant, the victim, witnesses or outcome.

2. Specific - involves attitudes and beliefs about the particular case related to personal knowledge of the case, publicity through mass media, or public discussion and rumour in the community.

3. *Generic* - arises from stereotypical attitudes about the defendant, victims, witnesses or the nature of the crime itself. Ie. Bias against a racial or ethnic group or against persons charged with sex abuse
4. Conformity - arises when the case is of significant interest to the community causing a juror to perceive that there is strong community feeling about a case coupled with an expectation as to the outcome.
· The nature of racial prejudice and how it affects decision making suggests that courts should not assume that jurors can set aside racial prejudice 

· Prejudice is often buried deep in the psyche, people may not recognize they’re biased

· With racial prejudice, we should not assume without more that the judges’ instructions will always neutralize it.

· It is better to risk allowing what are unnecessary challenges, than to risk prohibiting challenges which are necessary:

· If a juror admits to harbouring a relevant racial prejudice, doesn’t necessarily mean they’ll be rejected.  
· Court has to determine:  (1) whether a particular juror is racially prejudiced in a way that could affect his or her partiality; and (2) if so, whether the juror is capable of setting aside that prejudice.

· Bias does not have to be linked to aspects of the trial, but helpful
· Evidence of widespread racial prejudice may, depending on the nature of the evidence and the circumstances of the case, lead to the conclusion that there is a realistic potential for partiality.  
· The potential for partiality is best made out where the prejudice can be linked to specific aspects of the trial, like a widespread belief that people of the accused’s race are more likely to commit the crime charged.  
· Note there are TWO stages in the inquiry

1. Inquiry before the judge to determine whether challenges for cause should be permitted.
· Test at this stage is whether there is a realistic potential or possibility for partiality.
· Question is whether there is reason to suppose that the jury pool may contain people who are prejudiced and whose prejudice might not be capable of being set aside on directions from the judge.  
2. If the judge permits challenge for cause, then defence may question potential jurors as to whether they harbour prejudices against people of the accused’s race, and if so, whether they are able to set those prejudices aside and act as impartial jurors
· Question is whether the candidate in question will be able to act impartially

Application:
· In this case, SCC considered 
· royal studies that talked about bias towards aboriginals, particularly in a criminal context.  
· some key wrongful convictions that were grounded in racism. 
· evidence about court populations.

· SCC was able to look at these studies and recognize that it was fairly widespread and broad based because of public’s interaction with aboriginals through land claims, fishing rights disputes etc. 
· SCC also found that some of the biases were particularly relevant in criminal law – assumptions that aboriginals were more likely to be involved in crime. And then court found evidence that they found particularly profound - that the bias was often subconscious – people thought they weren’t biased. This is particularly dangerous b/c jurors can’t put this bias aside

· Williams was noteable b/c threshold was met and it was based on evidence of widespread racism across Canada and there was no indication that it was based on bias in BC in particular. Court found a right to challenge for cause b/c evidence established a realistic potential for partiality.

Ruling: SCC allowed the appeal and directed a new trial.


10) Unreasonable Delay

· There can be substantial period of time between time when A is charged and end of trial

· Various reasons for this: Administrative reasons (court resources), having key staff available, Counsel’s time to prep for case, Defence Counsel’s availability, Crown

· But we have a const’l right to be tried within a reasonable time (s. 11(b))
· The only remedy is no trial: judicial stay of proceedings
· Can never be tried again for the offence unless stay is overturned by a higher court
· Balance of interests (Morin)
· An individual/accused’s right not to suffer injustice: having charge/stigma hanging over their head, restrictions on liberty from bail
· Society’s interest: Society has an interest in having cases brought swiftly to trial, to see that justice is done (for victims), having accused out on bail could be dangerous to society
· Other consideration: Testimonial evidence degrades through passage of time

What is ‘reasonable time’?

· American system: After being charged, A has constitutional right to elect early on to have a speedy trial

· In Canada, different system. How do we interpret what’s reasonable?

· Early cases in other jurisdictions made their way up to SCC 

· SCC confirmed 11(b) is about A’s rights and society’s right

· After investigating usual times to bring a charge through provincial court, SCC set out normal range in those jurisdictions of 8-10 months.

· This was then interpreted that any case that takes longer than 8-10 months should automatically get a stay of proceedings. There were like 80,000 stays subsequently

· SCC in Morin:  “you misread us”. Those ranges were specific to those jurisdictions. Time is important, but it’s not the only factor. 
· Case sets out the factors that will be considered in an 11(b) application. It’s a complex analysis (Morin)
· Godin set out that defence counsel’s unavailability doesn’t necessarily count against them (not a bar to bringing s. 11(b) application). Defence need only demonstrate reasonable availability

· Showing actual prejudice is important but can also be inferred from length of delay (Godin)
Procedure for bringing s. 11(b) application:

1. After you have the time period for your case, the first thing you do is research the jurisdiction and determine which time periods engage s. 11(b) in that jurisdiction (danger period)
· Harris: use 12-14 months for prov’l court and 20-24 months for Supreme court
2. Adjust allowable time period by taking into account the factors below (do your own mini-analysis):
· Add/deduct based on complexity, whether A is in custody, whether A has waived any time

3. Prepare s. 11(b) application:

· In application, provide analysis of factors set out in Morin
· HIGHLIGHT: instances in transcripts where defence was trying to move case along. Show specific prejudice through affidavit of client (talk about impact of delay on accused wrt: 1) FA&D, 2) liberty, 3) mental and physical well-being, and 4) economic well-being) (Godin)
4. When you’re at our near the end of the range, make s. 11(b) application in court

· TJ can refuse to hear 11(b) application if time period is not close to the danger zone 

· TJ has power to do this where there’s no realistic possibility of success (like Vukelich standard)
5. TJ must determine whether this period is unreasonable having regard to the factors below, as well as interests of both parties. Important factors that TJ must consider (from Morin):

1. The length of delay
· The starting point in the analysis is the laying of the charge (not the incident). Length of investigation may add to  the broader context, and apply to s. 7 application.
· Key end date ends up being start of trial, even though it’s supposed to be end of the trial (b/c these applications are usually brought before the trial date (avoids waste of resources and violates s. 11(b))
2. Waiver of time periods – subtract from time it took for case to come to trial, any time seen to have been waived by defence (ie. extra time they asked for b/c they weren’t ready). 

3. The reasons for delay, including

i. Inherent time requirements of the case, in particular complexity (ie. how long would defence need to adequately prepare), intake requirements (retention of counsel, bail hearings, police and administrative paperwork, disclosure, etc.), preliminary inquiry

ii. Conduct of Crown – have they met responsibility to bring A to trial in reasonable time? Have they caused any adjournments, ie by late disclosure?

iii. Conduct of Defence – has defence been dragging their heels in an attempt to sabotage the case and evidence (repeated adjournments, late filings, late disclosure applications)? Or has defence repeatedly expressed concern over slow pace and made efforts to speed up process? 

iv. Limits on institutional resources - period that starts to run when the parties are ready for trial but the system cannot accommodate them. (guideline 8-10mths for provincial courts)

v. Other reasons for delay

4. Prejudice to Accused – results from delay. At some point delay could be so long that you infer prejudice to accused (don’t need specific evidence) (Godin). However BC courts have started insisting on clear examples of prejudice relating to how the delay has impacted the accused (ie. liberty interests, mental and physical health, economic well being, and ability to make FA&D). In practice, counsel usually has client sign an affidavit setting out their background, and detailing the impact of the charges and the impact of the delay

Charter s. 11(b) – 11. Any person charged with an offence has the right (b) to be tried within a reasonable time;
	R v Morin, 1992 SCC – Case confirmed the basic factors to be considered in s. 11(b) application

	Issue: whether the accused's right to a trial within a reasonable time as guaranteed by s. 11(b) of the Charter has been infringed by the delay experienced in this case.  
Discussion:

· SCC: Original SCC decision on ‘reasonable time’ has been misinterpreted. The range of 8-10mths was specific to those jurisdictions. Time is important, but it’s not the only factor. There are other factors to be considered. It’s a much more complex analysis and a lot of work for the person bringing the application.

· Confirmed the basic factors to be considered in s. 11(b) application 
i. The length of delay – between laying of the charge and end of trial (beginning of trial in practice)
ii. Waiver of time periods – subtract from time it took for case to come to trial, any time seen to have been waived by defence (ie. extra time they asked for b/c they weren’t ready). It does not mean s. 11(b) is off the table
iii. The reasons for delay, including

i. Inherent time requirements of the case, in particular complexity (ie. how long would defence need to adequately prepare), intake requirements (retention of counsel, bail hearings, police and administrative paperwork, disclosure, etc.), preliminary inquiry

ii. Conduct of Crown – have they met responsibility to bring A to trial in reasonable time? Have they caused any adjournments, ie by late disclosure?

iii. Conduct of Defence – has defence been dragging their heels in an attempt to sabotage the case and evidence (repeated adjournments, late filings, late disclosure applications)? Or has defence repeatedly expressed concern over slow pace and made efforts to speed up process? 

iv. Limits on institutional resources - period that starts to run when the parties are ready for trial but the system cannot accommodate them. (guideline 8-10mths for provincial courts)

v. Other reasons for delay

iv. Prejudice to Accused – results from delay. At some point delay could be so long that you infer prejudice to accused (don’t need specific evidence). 
· After Morin the thought was that s. 11(b) is DEAD

Application:  Total delay in this case was 14 ½ months. A did not waive any time period. The reasons for delay were 2 months inherent time requirement and 12 months of institutional delay. SCC found that for this jurisdiction, 10 months delay would not have been unreasonable for systematic delay. However, SCC says deviations of several months in either direction can be justified by the presence or absence of prejudice. A led no evidence of prejudice, though it can still be inferred. In this case, SCC finds there was no evidence that A was prejudiced by the pace at which the trial was moving.
Ruling: SCC finds that the delay in this case was not unreasonable. Appellant’s rights under s. 11(b) were not violated. Appeal dismissed.


	R v Godin, 2009 SCC – Case set out that defence counsel’s unavailability doesn’t necessarily count against them, and showing actual prejudice is important but can also be inferred from length of delay.

	 Facts: Crown initially decides to proceed summarily wrt sexual assault and unlawful confinement – trial date set pretty early. Crown makes late disclosure and A agreed to go indictable and prelim inquiry date is set. Trial date also set – Defence wrote requesting earlier dates but Crown ignored. Prelim ends up taking longer than time allotted, has to get put over to another date. Defence had some unavailability so later date picked. After prelim concludes, trial date gets set for 30 months after charge was laid.
Issue: Should the case have been stayed as a result of unreasonable delay in violation of A’s s. 11(b) rights? (YES!)
Discussion:

· Even though there was a fair bit of delay here, many ppl would’ve said that some things here would’ve been fatal to a successful 11(b) application (ie. Defence requiring later date for trial)
· SCC clarified a number of things, in a fairly strong ruling on 11(b) - said the case was properly stayed. SCC made some things strict that had become quite flexible

1. Defence Counsel’s Unavailability: SCC eliminated notion that any time defence is unavailable it counts against them. 

· In this case, only reason dates were changed was because of Crown’s late disclosure. Difficult for Defence to be available on short notice.  Can’t view this as lack of interest in wanting to speed up trial
· Scheduling requires reasonable availability 
· Defence’s prior efforts to move trial up were ignored

2. Showing actual prejudice is important, but prejudice can also be inferred. 
· Questions of prejudice cannot be considered separately from the length of the delay. Prejudice can be inferred from length of delay particularly where the length is extremely long (ie. 12 months beyond guideline as in this case) 
· Counsel should never just rely on inferred prejudice, but in some cases court will rely on inferred prejudice.

· Prejudice could relate to 1) FA&D, 2) liberty, 3) mental and physical well-being, and 4) economic well-being
· FA&D: Where trial’s are delayed… quality of evidence may deteriorate, unfair to A.

Ruling: This was not a complex case.  A delay of 30 months in bringing it to trial is striking, given that the delay was virtually entirely attributable to the Crown or institutional delay and was largely unexplained.  Critical evidence was disclosed some nine months after the tests which produced it, the appellant’s request for earlier dates was ignored, and when the case was clearly in s. 11(b) trouble, the matter was not proceeded with on the date set for the long-awaited preliminary hearing.  The length of the delay and the evidence supported the trial judge’s inference that some prejudice to the appellant resulted from the delay.  Of course, there is a strong societal interest in having serious charges tried on their merits. However, the progress of this case was delayed to such a degree that the appellant’s constitutional right to be tried within a reasonable time was violated.  In my respectful opinion, the Court of Appeal erred in reversing the trial judge’s conclusion to that effect. I would allow the appeal and restore the order of the trial judge.


11) Powers of Appellate Court
Appellate procedures

· Appeal process is driven by statute

· There are broad appellate rights

· Broad rights to appeal to higher court
· Broad grounds of appeal
· Nature of offence determines which court you go to

· Summary offence ( appeal to supreme court (from prov’l court) (only one judge)

· Indictable offence (whether dealt with originally in PC or SC) ( Appeal goes to BCCA. Appeal should be before 3 judges. 
· Court occasionally sits 5 judges when they’re being asked to overturn one of their own judges (another CA judgment). Write a letter requesting that court sit w/ panel of 5 judges, ie where there’s public interest component 

· There is no right to a second appeal. If SC declines your PC appeal, you have to apply to have your appeal heard by the CA. Show why it has broader public concern.  
· IF you lose appeal in CA 2-1 you have an automatic right to appeal to SCC. 
· If you lose 3-0, you have to apply to the SCC, and have to show there was a legal error and show that it’s a matter of national importance. Show that other Courts of appeal have ruled in your favour.

· Technical appeal concerns regarding time limitations of appeal process
· (0-30 days) Notice of appeal – must be filed w/in 30 days of A’s sentence (though court may show some flexibility (S. 678)). NOA Sets out all the important details including proposed grounds of appeal. Any time before filing appellant’s factum, you can file amended NOA (to makes grounds of appeal consistent with factum). More difficult to amend NOA after factum is filed.  You can’t raise something in your factum that’s not in NOA.
· (NOA + 3 months) File the trial record – usually within 3 months of NOA filing. This is very important bc the error you’re alleging is based on something in the transcript. 

· (NOA + 3-4 mths) File the Appellant Factum – Filed 3-4 months after NOA filing. 
· Court assigns an appeal date
· (1 mth before hearing) Crown files factum
· Actual appeal hearing – hearing is usually about a day or half day, but depends on complexity of matter

Errors of Fact and Law

What can A appeal?

· Conviction and sentence (s. 675)

· Also: absolute term > 10 years (s. 675(2)); delayed parole (2.1); years of imprisonment w/o eligibility for parole (2.2); serving of ineligibility of parole consecutively (2.3); verdicts based on mental disorder (3); refusal of application for leave to appeal (4) 

What can Crown Appeal? (s. 676)

· an acquittal of an indictable offence on a question of law alone; (1)(a)

· against an order quashing an indictment (1)(b)

· a stay on an indictment or an order that quashes an indictment (1)(c)

· sentence (1)(d)

· Summary convictions(1.1)

· Also: verdict of unfit to stand trial – on question of law (3); ineligible parole period (where less than 25 yrs for 2nd deg murder conviction) (4); decision not to order delayed parole (5); decision not to make periods of ineligibility for parole served consecutively (6); order for costs (676.1) 
What can grounds of appeal can A argue? (ignore fresh evidence for now)
· As appellant, you have to show that the record sets out reversible error (error that should be reversed) ( caused unfair trial and the court needs to give you a remedy
· Grounds of appeal and remedies set out by statute are quite broad for accused person (crown’s appeal rights basically limited to pure issues of law)

· S. 675 sets out A’s broad grounds of appeal:
1. errors of fact,  (also misapprehension)
2. errors of mixed fact and law, 

3. errors of law, 

4. miscarriages of justice (also misapprehension)
5. unreasonable verdicts.

· Policy: Parliament gave broad rights to protect fair trials and protect against wrongful conviction. Appellate courts play a critical role. 

· H: this role is under some stress right now. Courts are being fairly conservative: ie. courts are finding that quite substantial errors wouldn’t have made a difference. Tied in with this view is incredible deference to the ToF.  

· H: but at some point, when you’re just saying “let’s go with what TJ said”,  it goes too far, and the CA is risking its critical role of being one of the principal ways to prevent wrongful conviction.

1) Error of Fact (usually judge alone): 

· A has to show/attack that TJ, in determining the facts, drawing inferences from them and assessing the weight to be given to the evidence, made an error (not based on the evidence) (Grouse)
· Misapprehension?

· Leave of the court required to argue error of fact or error of mixed F&L(s. 675)
· H: Practically courts don’t worry about this. As long as A says in NOA that they’re alleging these errors and say “and I’m seeking leave of the court to argue this”. 
· C.A. will let A argues these two errors, but will afford significant deference to TJ’s findings of fact (Grouse). It’s very tough to overturn findings of fact.

· This error engages the superior vantage point of the TJ who heard and saw the witnesses (might’ve made credibility determinations), weighed reliability of a lot of different witness. Contrarily, CA gets a bunch of transcripts. For this reason, findings of fact are very difficult to overturn.
· Standard to overturn finding of fact: 
( show the finding of fact was patently unreasonable (or there was palpable and overriding error)

· It’s not enough to go to CA to say the judge believed one witness over another.

· Rule of thumb to apply: it’s not what I (CA judge) would’ve found as the TJ. CA has to find that no reasonable TJ would’ve made that finding of fact. It is wholly unreasonable.

· As appellant, you should acknowledge in factum that you know there’s a high threshold to meet, but you still feel in this case that the finding of fact was wholly unreasonable

· It’s not enough to show there was an error of fact, you need to show reversible error requiring new trial
2) Errors of law (s. 686(a)(ii))
· Based on the TJ’s written reasons on the whole, it’s clear TJ used the wrong law and/or made an error of law.

· Preferable to argue this b/c there is no deference.

· Standard for overturning legal conclusion: standard of correctness (Grouse)
· You sometimes get a bit of deference to the judge in terms of whether they made the error or not. Can’t look at minute part of reasons, have to look at them on the whole, at which point the CA might say they applied the right law on the whole.

· Did the TJ, on the whole of their reasons, make an error of law?

· Also, have to show that it is reversible error (Austin)
3) Errors of mixed fact and law
· Errors made by judge in applying the facts to the law, or factual findings made by applying legal standards.

· Courts generally see this as an issue of law (Grouse)
· That’s important b/c appeals to SCC are limited to issues of law. 

· However, whether it’s factual or legal, though, courts of appeal seem to give deference to TJ.

· Standard for overturning: patently unreasonable (or palpable and overriding error)
· Standard of correctness is only applied wrt the law that is applied. (Grouse)
· If they’re using correct law, and applying facts to the law, have to give deference to TJ.

· On everything but legal test TJ uses, there’s a deferential standard. 

· Then see if it is reversible error?

4) Miscarriages of justice (s. 686(1)(a)(iii))
· Often involve matters (relating to trial process, mistake/misapprehension (Morrissey)) that are not apparent from the judge’s reason, but are discovered after trial concludes.

· ie. One of the jurors was deaf and didn’t hear the trial, or wrong exhibits were provided to jury, or defence counsel had big problem on the file and didn’t disclose it. 

· Objecting during trial wrt to  a certain procedural issue will prevent you from arguing miscarriage of justice on appeal

· can only argue error of law (judge erred in law by ruling the way they did).

· Khan case – jurors given wrong transcript. TJ had to decide whether or not to declare a mistrial. Appeal court had to consider whether failure to declare mistrial was an error of law and was it reversible.
· Mistake/Misapprehension

· What do you do when there’s a discrepancy bw TJ’s reasons and the trial record? Where TJ makes a mistake in the trial record?
· Doherty in Morrissey – it’s a miscarriage of justice. They’ve gone beyond the trial record. They’ve used evidence that wasn’t on the record or missed evidence that was led. They’ve made a mistake.

· This can lead to the remedy of a new trial.
· You have to demonstrate that (Morrissey)
1) the judge made a significant misapprehension (TJ got something wrong), and 
2) it was essential to their reasoning process to conviction (not peripheral, part of the narrative) (Lohrer)
Remedy: new trial
· Critical thing: you don’t have to show that the matter on which there was a misapprehension is reversible – that there’s a reasonable possibility that the verdict would’ve been different (Lohrer). Have to show there was a significant error that might’ve led to a different result. You agree there’s some evidence supporting the finding, but one of the facts the judge relied on is wrong wrt the evidence.

· In order to get a new trial, You have to show that if the misapprehension fairy had showed up when Tj was writing their reason and fairy made TJ aware of a misapprehension wrt to the facts, that TJ would’ve been unsure whether they could convict or it would’ve been tougher for them to convict, or it might’ve led to different verdict. 

· If appeal court would conclude that TJ would’ve come to exact same result and convict, then no remedy.

· Key/important thing about misapprehension

· It provides an accused an ability to appeal based on reasons of judgment where there may have been no error of fact or law
· If you’re concerned TJ forgot about a witness, and they had no good reason to ignore them (credibility was good), then there was likely an error. Then have to see if it was important to reasoning process to convict
· Sinclair has really limited misapprehension to mistakes (in a fairly direct sense)

5) Unreasonable verdicts (s. 686(1)(a)(i))
· Even bigger remedy ( acquittal

· Typically defence will argue that in addition to error of fact or law or misapprehension, which would warrant a new trial, defence argues that there was no reasonable basis to convict the accused
· Even if no other errors, it’s important for defence to argue that the record is insufficient to reasonably support this conviction. 
( NO reasonable TOF would’ve convicted.

· Sinclair sets out that you can have unreasonable verdict where the record still supports conviction (but remedy is new trial)
· Traditional remedy: acquittal. 
· Conviction is overturned with new verdict entered. A cannot be retried again.

· Controversial, but very important appeal power to protect against wrongful conviction.

· Very rarely granted, high threshold to meet
· Sinclair sets out that it’s possible to only get new trial, if unreasonable verdict is based on illogical/inappropriate inferences, that when removed from the record, reveal a record that could still supports conviction
· Dell sets out test to be applied in determining whether a verdict is unreasonable:
The appellate court is to 1) independently examine and assess the evidence and decide whether, on a totality of the evidence, 2) a properly instructed jury, acting judiciously, could have convicted
· Where the evidence is circumstantial, the test as stated in R .v. Cooper, is 
whether the evidence is capable of satisfying the ToF BRD that the guilt of the accused is the only reasonable inference to be drawn from the proven facts. (Peers)
· Dell also sets out a number of important things

· On this standard, a conviction will not be upheld merely by showing that there is some evidence to support the verdict.  The appellate court must thoroughly review, analyse and, within the limits of appellate disadvantage, weigh the evidence
· C.A. not entitled to retry the case or substitute their own view for that of the TJ
· Evidence must be considered on the whole
· Verdict is really the ultimate finding of fact so need to apply great deference to TJ, especially regarding findings of credibility. C.A. will be very reluctant to overturn.
· However, CA can still reweigh the evidence, and say unreasonable finding on credibility and thus unreasonable verdict. 
· CA: we will relook at case and to some extent reweigh evidence, but as long as they think there was one reasonable route to conviction, they’ll likely uphold the conviction.
· The fact that it might be reasonable to find the person innocent, does not overturn an appeal.

· Have to find that basis of conviction was speculative, and that the evidence had severe weaknesses that was not dealt with.
· Peers: Missapp is one factor to be considered in unreasonable verdict analysis. Ie. if you can demonstrate that one or two key findings by TJ were misapprehension, then it may be easier to demonstrate an unreasonable verdict based on correct evidentiary record.
· When you consider unreasonable verdict, you have to fix up trial record (Peers)
· But when it’s a finding based on an illogical inference by TJ, have to take it out (Beaudry/Sinclair)

· Beaudry focuses on whether TJ’s flawed reasoning process (improper inferences) led to unreasonable verdict. Where TJ draws inappropriate/illogical inferences, this can lead to unreasonable verdict. Have to take them out and see if record can still support conviction. If it can, new trial. If it can’t, acquittal. Can have an unreasonable verdict based on unreasonable findings (supported by illogical inferences), but record still supports conviction. (Beaudry)

· Courts of appeal appear to be more interventionist where it involves a traditionally dangerous area of evidence, strongly associated with wrongful conviction. (ie. Accomplice got a huge deal to give testimony that was largely uncorroborated)

· You will often see CA say, as they did in Dell, there was a fairly decent case put forth by Crown and defence. We wouldn’t have been shocked if A was acquitted, but as long as there is one reasonable route to conviction, they’ll uphold decision.
Errors in jury context

· In a jury trial, judge will have had to make a variety of rulings, which can be attacked for these same errors. 
· But attacking the verdict is difficult b/c there are no reasons for judgment (just “guilty” from jury)

· Errors of Law: You attack the jury verdict for errors of law in a much different way
· The focus is on the TJ’s charge to the jury, where TJ sets out the law and gives instructions

· There’s higher probability of error here b/c TJ has to cover everything that is important and explain it accurately. 
· Two critical components: 

1. Did judge make error of law in explaining law to jury?

2. Is it a reversible error (Yes? ( New trial)
· Unreasonable Verdict
· Can only argue unreasonable verdict acquittal, not new trial b/c you can’t point to unreasonable findings
· Advantage you get is that it was a jury dealing with the evidence. CA might say for areas of evidence that we know are associated with wrongful conviction, we trust judges a little more to deal with that. Even though juries get instructions, we’re a bit hesitant that they understand the risks with some of the evidence.

Reversible Error (s. 686(1)(b)(iii))
· Not enough again to show error, have to show reversible error.
· s. 686 1b3 officially says won’t grant appeal if there was no substantial wrong or miscarriage of justice (Khan)
· Q: is there a reasonable possibility that the verdict would’ve been different. (Khan)
· Have to analyse the significance of the error (its result) to determine if it caused significant prejudice to the accused and is reversible (should result in a new trial).
· Want to show there was a substantial error and that it caused A prejudice.
· Prejudice is presumed if there is a substantial error, but Crown is going to refute this so you need to show evidence of prejudice, which indicates that error should be reversed.
· Did error realistically make a difference?

· Austin: Important considerations in the assessment of errors and reversible error.
· Objection from counsel

· Questions from the jury

· Courts are getting more aggressive in demanding that defence have previously objected to an issue.

· It’s a bit of a conflict but TJ’s don’t want counsel objecting to every little thing, whereas Courts of Appeal don’t want to hear your appeal unless you have objected previously.

	Criminal Code ss. 675 (1) Right of appeal of person convicted on indictment; Other special rights of accused to appeal to C.A. set out in (1.1), (2), (2.1-.3), (3), and (4); 676 Right of Crown to Appeal, 678 Notice of Appeal procedures 683 & 686 Powers of the C.A.  812 & 813 Summary Appeals by A & Crown

	Right of appeal of person convicted (on indictment)
675. (1) A person who is convicted by a trial court in proceedings by indictment may appeal to the court of appeal

(a) against his conviction …on (i) question of law, (ii)question of fact or a question of mixed law and fact, with leave of the court of appeal … or on the certificate of the TJ that the case is a proper case for appeal, or (iii) on any ground of appeal that the court of appeal deems to be sufficient, with leave of the court of appeal; or

(b) against the sentence passed by the trial court, with leave of the court of appeal or a judge thereof unless that sentence is one fixed by law.

The following sections set out special rights of accused to appeal to the C.A.
· (1.1) Summary conviction (SC) appeals (a) there’s been no appeal wrt the SC; (b) the SC offence was tried with an indictable offence; and (c) there is an appeal in respect of the indictable offence.
· (2) Appeal against absolute term > 10 years for persons convicted of 2nd deg murd and StL w/o elig for parole for > 10 yrs
· (2.1) Appeal against section 743.6 order (court orders delayed parole)
· (2.2) Persons under eighteen convicted of 1st/2nd degree murder + StL w/o eligibility for parole may appeal against # of yrs > min # of years of imprisonment w/o eligibility for parole  that they must serve
· (2.3) A person who has been ordered to serve periods of ineligibility of parole consecutively b/c they’ve been convicted of multiple murders
· (3) Appeals against verdicts based on mental disorder
· (4) Where application for leave to appeal refused by judge
Right of Attorney General to appeal

676. (1) [The Crown may appeal to C.A. (a) against an acquittal of an indictable offence on a question of law alone;

(b) against an order of a superior court of criminal jurisdiction that quashes an indictment or in any manner refuses or fails to exercise jurisdiction on an indictment; (c) against an order of a trial court that stays proceedings on an indictment or quashes an indictment; or

(d) with leave of the court of appeal or a judge thereof, against the sentence passed by a trial court in proceedings by indictment, unless that sentence is one fixed by law.

The following sections set out special rights of Crown to appeal to the C.A.
· (1.1) Summary conviction appeals

· [(2) Meaning of acquittal]

· (3) Appeal against verdict of unfit to stand trial – on question of law

· (4) Appeal against ineligible parole period (where less than 25 yrs for 2nd deg murder conviction)

· (5) Appeal against decision not to make section 743.6 order (court order to delay parole)

· (6) Appeal against decision not to make s. 745.51(1) order – forcing A to serve periods of ineligibility for parole consecutively b/c they’ve been convicted of multiple murders
· 676.1 Party ordered to pay costs may w/ leave appeal to C.A.
677 Specifying grounds of dissent

Procedure on Appeals
Notice of appeal

678. (1) Appellant shall give notice consistent with the rules of court (2) The C.A. may grant extension of time
Powers of court of appeal

683. (1) [The court may order any number of things (order production of writing/exhibits, witnesses etc), if it considers it in the interests of justice]
(2) Parties entitled to adduce evidence and be heard

(2.1) C.A. may order virtual presence of parties

(2.2) Virtual presence of witnesses

(3) C.A. may exercise any powers not mentioned in subsection (1) re: civil matters, and C.A. may issue any process that is necessary to enforce the orders or sentences of the court, but no costs shall be allowed 

(4) Execution of process anywhere in Canada
(5) Power to order suspension (of an obligation to pay a fine, an order or forfeiture, etc.) until appeal determined
(6) C.A. may revoke suspension order if in the interests of justice.

Further powers of C.A.
686. (1) On the hearing of an appeal against a conviction or against a verdict that the appellant is unfit to stand trial or NCRBRMD, the C.A. 
(a) may allow the appeal where it is of the opinion that

(i) the verdict should be set aside on the ground that it is unreasonable or cannot be supported by the evidence,

(ii) the judgment of the trial court should be set aside on the ground of a wrong decision on a question of law, or

(iii) on any ground there was a miscarriage of justice;

(b) may dismiss the appeal where

(i) the court is of the opinion that the appellant, although he was not properly convicted on a count or part of the indictment, was properly convicted on another count or part of the indictment,

(ii) the appeal is not decided in favour of the appellant on any ground mentioned in paragraph (a),

(iii) notwithstanding that the court is of the opinion that on any ground mentioned in subparagraph (a)(ii) the appeal might be decided in favour of the appellant, it is of the opinion that no substantial wrong or miscarriage of justice has occurred, or

(iv) notwithstanding any procedural irregularity at trial, the trial court had jurisdiction over the class of offence of which the appellant was convicted and the court of appeal is of the opinion that the appellant suffered no prejudice thereby;

(c) may refuse to allow the appeal where it is of the opinion that the trial court arrived at a wrong conclusion respecting the effect of a special verdict, may order the conclusion to be recorded that appears to the court to be required by the verdict and may pass a sentence that is warranted in law in substitution for the sentence passed by the trial court; or

(d) may set aside a conviction and find the appellant unfit to stand trial or not criminally responsible on account of mental disorder and may exercise any of the powers of the trial court conferred by or referred to in section 672.45 in any manner deemed appropriate to the court of appeal in the circumstances.

(2) Where a C.A. allows an appeal under paragraph (1)(a), it shall quash the conviction and (a) direct a judgment or verdict of acquittal to be entered; or (b) order a new trial.

(3) Where a court of appeal dismisses an appeal under subparagraph (1)(b)(i), … 
(4) If an appeal is from an acquittal or verdict that the appellant or respondent was unfit to stand trial or NCRBRMD, the C.A. may …
(5) New trial under Part XIX

(5.01) New trial under Part XIX — Nunavut

(5.1) Election if new trial a jury trial

(5.2) Election if new trial a jury trial — Nunavut

(6) Where a court of appeal allows an appeal against a verdict that the accused is unfit to stand trial, it shall, subject to subsection (7), order a new trial.

(7) Where the verdict that the accused is unfit to stand trial was returned after the close of the case for the prosecution, the court of appeal may, notwithstanding that the verdict is proper, if it is of the opinion that the accused should have been acquitted at the close of the case for the prosecution, allow the appeal, set aside the verdict and direct a judgment or verdict of acquittal to be entered.

(8) Additional powers

Summary Appeals
812. (1) Definition of “appeal court” for each province and (2) Nunavut
Appeal by defendant, informant or Attorney General

813. Except where otherwise provided by law,

(a) the defendant in proceedings under this Part may appeal to the appeal court
(i) from a conviction or order made against him,

(ii) against a sentence passed on him, or

(iii) against a verdict of unfit to stand trial or not criminally responsible on account of mental disorder; and

(b) the informant, the Crown or his agent in proceedings under this Part may appeal to the appeal court
(i) from an order that stays proceedings on an information or dismisses an information,

(ii) against a sentence passed on a defendant, or

(iii) against a verdict of not criminally responsible on account of mental disorder or unfit to stand trial,

and the Attorney General of Canada or his agent has the same rights of appeal in proceedings instituted at the instance of the Government of Canada and conducted by or on behalf of that Government as the Attorney General of a province or his agent has under this paragraph.


	R v Grouse, 2004 NSCA – Case summarizes errors of fact, law and mixed fact and law; the standard of review applied; and deference to be given

	Note: law from Grouse noted above 


Reversible Error

	R v Austin, 2006 OCA – *Reversible Error* Two factors aid in the assessment of errors: 1) Objection from counsel, 2) Questions from the jury. Failing to object during trial could be fatal to your appeal. When jury has a question, TJ has to regive that instruction quite broadly and has to be very responsive to that question.

	 Facts: A was convicted of one count of sexual assault causing bodily harm (count one), and one count of sexual assault (count three), based on allegation by one complainant. It came down to a ‘he said, she said’ case. The trial judge said very little about the evidence in his instructions.  He provided the jury with proper instructions on reasonable doubt, the assessment of the credibility of witnesses, and the essential elements of the offence.  During deliberations, the jury asked a question about how to rationalize deciding credibility of witnesses and deciding whether Crown proved its case. After conferring with counsel, TJ gave the following instruction:

First of all, I would remind you that you must assess the credibility of all the witnesses that you heard; and second, after you have done that, that is like a first step, you have to decide what you believe and accept as the facts, and then you have to consider as a …third step … and decide whether the facts you have found would support the proposition that the Crown has or has not proven its case beyond a reasonable doubt; and I hope you see that these are sort of – they are not independent issues; one is related to the other and maybe it’s not unfair to say they are like steps in a process.  [Emphasis added.]

A appealed on basis that this was an error of law, and a reversible error.  
Issue: Did the TJ err in his response to the jury’s question and did this constitute reversible error?
Discussion:

Objections from counsel:
· Whether defence counsel failed to object on an issue during the trial is a significant factor that will considered in determining whether it can be raise as a ground of appeal.
· Law generally says that not having objected will be a significant impediment to raising the issue, but never a complete bar to appeal.
· CA will consider whether you objected as factor in two findings: 
1. In evaluating whether there was actually an error

2. In evaluating the significance of the error.

· Austin case sets out that this is on a sliding scale depending on whether error related to something discretionary or required

· Discretionary:  Never determinative, but where A failed to object and it was something discretionary, it may be near fatal. Whether A objected is an important factor. The court will say “that’s okay, judge had a discretion to make the ruling he did”. If you did raise the objection at the time, then you’re golden.
· Required: lack of objection is not that important. The TJ was required to do it and required to be correct on the law. It’s likely going to lead to reversible error, although lack of objection may be taken into account in indicating that A consented/agreed.
· Austin: even in discretionary areas, in the absence of objection, you still might find reversible error.

· Error may have been critical on the case nonetheless

· Instructions to the jury: counsel has multiple opportunities to object during trial. Then counsel gets written draft of TJ’s instructions. Counsel can object before or after charge. Counsel expected to assist with the charge so they are expected to raise an objection when faced with an error in the draft stage. 
Questions from jury

· Questions give counsel and TJ insight into what they are thinking or having trouble with
· Counsel will be able to make submissions on the response.

· This instruction from TJ to jury on question is absolutely critical.

· You know jury has focused on an issue, and that they’re confused about it.
· Courts (incl Austin) have said: 

You can’t assume that jury will remember all previous instructions. You have to regive that instruction quite broadly and you have to be very responsive to that question.

Application:
· In this case, TJ gave fairly general response to jury on question – decide who you believe and make findings of fact.

· C.A. found that jury found this issue (credibility) to be critical. Court said the response may have inferred that if you believed the complainant, just go on and make findings of fact based on that belief. Whereas in a criminal trial, even if you believe complainant might not prove case BRD.  Court said that given jury had this issue, TJ should’ve given complete WD instruction.
· WD: In a case where credibility is important, the TJ must instruct the jury that the rule of reasonable doubt applies to that issue.  The TJ should instruct the jury that they need not firmly believe or disbelieve any witness or set of witnesses.  Specifically, the TJ is required to instruct the jury that they must acquit the accused in two situations.  First, if they believe the accused.  Second, if they do not believe the accused’s evidence but still have a reasonable doubt as to his guilt after considering the accused’s evidence in the context of the evidence as a whole.  
· Jury should’ve also been told that they could believe the complainant and still have a reasonable doubt about the Crown’s case

· Thus, TJ erred in law in providing the response he did to the jury.
· This was an example where defence hadn’t objected to this instruction being given to jury. Absence of objection was considered a factor, but not enough to find that there wasn’t reversible error. 
Ruling: Although the TJ correctly instructed the jury on the reasonable doubt standard and the principles in R. v. W.(D.) in his main charge, the curative proviso cannot be applied.  The misdirection went to the most fundamental of the principles governing a fair trial.  The misdirection came in response to a jury’s question posed after several hours of deliberation.  Although the deliberations continued for several more hours and the jury ultimately acquitted on two of the charges, I cannot say with any confidence that there is no realistic possibility that the verdict would have been different had the jury received a correct answer to their question.  The misdirection constitutes reversible error.
Appeal allowed, new trial directed.


	R v Khan, 2001 SCC – *Reversible Error* Case analyses meaning of s. 686(1)(b)(iii) – curative proviso. Can be applied to two types of errors. Sets out test: no reasonable possibility that verdict would’ve been different had the error not been made.

	 Facts: A few hours after the jury began its deliberations in a murder case, it requested transcripts of proceedings to review the evidence of certain witnesses. Neither counsel nor the TJ realized at that time that the transcripts in question had not been edited to delete submissions that had been made in the absence of the jury.  The jury was in possession of these unedited transcripts for approximately six and a half hours until defence counsel became aware of the content of the transcripts and informed the court of the problem. Defence counsel filed motion for a mistrial. TJ decided to deal with it through instructions. 
Issue: is whether or not the TJ made an error of law in refusing to declare a mistrial either when it was first requested of her, or after the verdict. If an error is found, then should the appeal be dismissed on the basis that no substantial wrong or miscarriage of justice has occurred?
Law:

· “In my view, the question in this case is not whether the giving of the unedited transcripts to the jury was a “miscarriage of justice” or a “procedural irregularity”.  The question is whether or not the TJ erred in law by not declaring a mistrial as a result of that occurrence.”
· With respect so s. 686(1)(b)(iii) – curative proviso – burden is on the Crown to show that despite the error no substantial wrong or miscarriage of justice has occurred.
· The curative proviso is properly applied to two types of errors:

1. harmless errors, and

2. serious errors which would justify a new trial, but for the fact that the evidence adduced was seen as so overwhelming that the reviewing court concludes that there was no substantial wrong or miscarriage of justice
· It can only be applied where there is no “reasonable possibility that the verdict would have been different had the error not been made”
Application:

· SCC: We must assume that there was at least a real possibility that the jury was exposed to these materials and at this stage we cannot probe further as to the consequences.

· In my view, a fair assessment of the impact that the transcript could have had on the jury must be made on the assumption that they read it and understood that counsel for the appellant was concerned that the jury should not find out that his client had made statements that the court had ruled inadmissible; no more, no less.

· TJ clearly instructed the jury to disregard references to all matters that were not properly in evidence before them.
· TJ took the matter seriously, and she made no error when she exercised her discretion to deny the motion for a mistrial, nor did she err in declining to enter a mistrial after the jury had returned its verdict
· SCC believed that the admonition issued by the trial judge to the jury was sufficient to remedy any ill effect that the unedited transcripts might have had on the jury.

Ruling: TJ did not err in rejecting the motion for a mistrial, and there is no need to turn to the proviso


Miscarriages of Justice

	R v Lohrer, 2004 SCC – Law on mistake and miscarriage of justice: 1) TJ is mistaken as to substance of material parts of the evidence, 2) those errors play an essential part in the reasoning process resulting in a convicting. MJ applies even where there was evidence that could reasonable support a conviction.

	 Facts: This is an appeal as of right from convictions of the appellant for aggravated assault and uttering a threat

Issue: Did A suffer a miscarriage of justice? (No) Did the TJ make a mistake about substance of material parts of evidence and did it go to the essential part of the reasoning process? (No)
Law:

· Doherty in Morrissey: 

Where a trial judge is mistaken as to the substance of material parts of the evidence and those errors play an essential part in the reasoning process resulting in a conviction, then, in my view, the accused's conviction is not based exclusively on the evidence and is not a "true" verdict.

· Also

If an appellant can demonstrate that the conviction depends on a misapprehension of the evidence then, in my view, it must follow that the appellant has not received a fair trial, and was the victim of a miscarriage of justice. This is so even if the evidence, as actually adduced at trial, was capable of supporting a conviction.

· Where a miscarriage of justice within the meaning of s. 686(1)(a)(iii) has been demonstrated an accused appellant is not bound to show in addition that the verdict cannot "be supported by the evidence" within the meaning of s. 686(1)(a)(i).
· The misapprehension of the evidence must go to the substance rather than to the detail, must be material rather than peripheral to the reasoning of the trial judge, and must play an essential part not just in the narrative of the judgment but "in the reasoning process resulting in a conviction".

Application:

· SCC: In our view, none of the errors urged by the appellant goes to "the substance of material parts" of the evidence that bears on an "essential part in the reasoning process" of the trial judge leading to the convictions.
· None of the errors alleged in this case meets this standard. The appeal is therefore dismissed.


Unreasonable Verdicts
	R v Dell, 2005 OCA – Confirms test for unreasonable verdict: The appellate court is to independently examine and assess the evidence and decide whether, on a totality of the evidence, a properly instructed jury, acting judiciously, could have convicted. Great deference given to ToF’s findings on credibility.

	 Facts: The appellant Cherrylle Dell was convicted of first-degree murder in the death of Scott Dell, her estranged husband.  The Crown alleged that the appellant poisoned Scott Dell with a concoction of antifreeze and wine.  At her trial before a judge sitting without a jury, the central issue was whether Scott Dell’s death resulted from murder or suicide. The appellant argues that the verdict was unreasonable and that the trial judge misapprehended important evidence.

Issue: Was the verdict unreasonable? (No) Did the TJ misapprehend important evidence? (No)
Discussion:

· Test to be applied in determining whether a verdict is unreasonable is clear:  The appellate court is to independently examine and assess the evidence and decide whether, on a totality of the evidence, a properly instructed jury, acting judiciously, could have convicted 
· ( a.k.a. was there one reasonable route to conviction

· On this standard, a conviction will not be upheld merely by showing that there is some evidence to support the verdict.  The appellate court must thoroughly review, analyse and, within the limits of appellate disadvantage, weigh the evidence
· C.A. not entitled to retry the case or substitute their own view for that of the TJ
· “We must accord “great deference” to any findings of credibility by the trier of fact and recognize the great benefit the trier of fact had in actually seeing the witnesses and hearing them give their evidence”
Application:
· C.A. concluded that, on the totality of the evidence, a properly instructed ToF, acting judicially, was entitled to convict the appellant and that the reasons of the TJ reveal no error or misapprehension of the evidence justifying appellate intervention.
· On a factual basis, the C.A. found no actual misapprehension.
· The court disagreed that suicide was the only reasonable conclusion that could be drawn from the evidence.  The conclusion that the appellant murdered Scott Dell was not unreasonable.
· Evidence and findings that support finding that verdict was not unreasonable.
· The appellant’s involvement with Scott Dell during the night of his death
· The appellant’s inculpatory jailhouse statements
· The appellant’s lies regarding Scott Dell’s impending death from cancer
· The appellant’s unusual interest in anti-freeze poisoning
· Evidence that the appellant hated Scott Dell and wanted him dead
· Financial motive for murder
Ruling: The appellant has failed to demonstrate that the verdict was unreasonable or that the trial judge misapprehended the evidence.  Accordingly, I would not give effect to this ground of appeal.


	R v Peers, 2009 BCCA – *Example of Unreasonable Verdict* *Example of two step approach: misapp, and unreasonable verdict* Misapprehension is one factor to consider in unreas. verdict analysis. When you consider unreasonable verdict, you have to fix up the trial record (correct misapps)

	 Facts: 
· Group of ppl were partying late at night. They went to a house where there was some thought they could get some drugs. Peers didn’t actually go in the house, he waited outside. Someone else went in, and beat the person and killed them. 
Peers was convicted of manslaughter for aiding and abetting, by judge sitting alone.
· Defence argues 1) TJ made certain errors that should lead to a new trial, and 2) there was an unreasonable verdict that should warrant an acquittal.

· Crown theory: they all went there to rob the person, but only the one person robbed and beat the V. Peers is a party to the robbery where someone got killed, and guilty of manslaughter for foreseeable and reasonable probability of harm arising from robbery. 

· Crown has to subjectively prove that Peers knew it was going to be robbery. 

· Crucial issue: What inference could you draw about Peers mindset?

· TJ considers this issue (why they were going there), and seemed to find quite significant, that there were no drugs found at the scene. TJ reasons, if they were really going there to buy drugs, isn’t it weird there were no drugs? Thus maybe these ppl went there to steal money.

Issue: Did TJ misapprehend the facts? Was the verdict unreasonable?
Law:
· If you can demonstrate judge made certain misapprehension, then this can be considered in unreasonable verdict analysis
· Misapp is one factor to consider in unreas verdict analysis
· Ie. if you can demonstrate that one or two key findings by TJ were misapprehension, then it may be easier to demonstrate an unreasonable verdict based on correct evidentiary record
· A misap of evidence that is material to the conviction will result in an acquittal if the evidence apart from the misapprehension is not reasonably capable of supporting a conviction.  
· Where the evidence is circumstantial, the test as stated in R .v. Cooper, is whether the evidence is capable of satisfying the ToF BRD that the guilt of the A is the only reasonable inference to be drawn from the proven facts
· When you consider unreasonable verdict, you have to fix up trial record 
Application:
· Defence made two submissions: that TJ made a misapprehension that should result in a new trial, and that the verdict was unreasonable 

· CA: we don’t think fact that there were no drugs at house is that crucial. However this fact was wrong b/c there was some evidence that there were drugs (a bag or MJ) there. Classic misapprehension of evidence.

· CA considers whether misap was important to reasoning by TJ.

· CA doesn’t think it would matter much, but the TJ seems to have put a fair bit of stock on it. 
· Could be important enough to warrant new trial (C.A. didn’t decide b/c of unreasonable verdict)
· Unreasonable verdict
· What did TJ rely on to infer that he had to be going to that house to do a robbery? That you wouldn’t go to someone’s house unannounced late at night to buy dope, particularly if there were no drugs to be found there. TJ drew inference that you would only go there late at night to rob the place.

· Here you see an example of the court giving deference to the judge, but at some point TJs conclusion was unreasonable and A needs to be acquitted (particularly when misapp was accounted for). CA was a bit hipper. The finding that he was going there to do a robbery was speculative, defence theory was quite consistent with the evidence.
· C.A. found that an intent to go there to buy marijuana was reasonably possible.
· Case is an example where defence took two step approach (misapprehension and unreasonable verdict)
Ruling: A was acquitted.


	R v Beaudry, 2007 SCC [mentioned in Sinclair] – Where TJ draws inappropriate inferences, this can lead to unreasonable verdict. Have to take them out and see if record can still support conviction. If it can, new trial. If it can’t, acquittal. Can have an unreasonable verdict based on unreasonable findings (supported by illogical inferences), but record still supports conviction.

	· Misap used to cover a variety of mistakes and errors in the evidence. This led to new trial, unless you could show unreasonable verdict, this would lead to acquittal.

· This was all fine and dandy until Beaudry case (mentioned in Sinclair).

· Police officer had obstructed justice for another officer who’d been caught drinking and driving

· Difficult case b/c PO have some discretion not to charge.

· Issue was: did PO knowingly give person a break b/c they were a PO or was it legitimate exercise of discretion

· TJ drew various inferences from evidence (ie. That PO did the investigation in an unusual way). TJ concluded that PO obstructed justice, cut guy a break only b/c he was another PO.
· At C.A., all judges agreed there was some evidence that supported a reasonable inference that PO had cut the guy a break. It wasn’t a traditional unreasonable verdict where there was no route to conviction. 4 judges said this is the end of the unreasonable verdict analysis.
· At SCC: 4-4-1 decision

· Fish with 4 judges: 

· “TJ didn’t necessarily make mistakes in the record, but just drew some inappropriate inferences“ (ie. TJ said PO didn’t do regular investigation, but when you look at facts he did investigation like any other PO would’ve. It was an irrational inference).
· You have to take those pieces of evidence out (that he did an unusual investigation), b/c this was one thing that led TJ to convict. This is partly a definition of an Unreasonable conviction, based on certain findings that were unreasonable. 
· When you take out those findings, Fish found there was still a basis in the evidence to convict, but the TJ relied on a lot of unreasonable findings, so there should be a new trial.

· Justice Binny 
· said he agreed with Fish’s analysis, but didn’t think that TJ made a lot of the mistakes Fish said, and upheld the result.

· So adding it up, 5 judges concluded that you could have an unreasonable verdict b/c there were certain unreasonable findings, but still conclude the record as a whole could support conviction, and ordered it back for a new trial.
· Unreasonable because decision by TJ was reached “irrationally or illogically”


	R v Sinclair, 2011 SCC – Beaudry didn’t alter the main test for unreasonable verdict: whether the ToF could’ve reasonably convicted. Case seems to limit misapprehension to mistakes (as to substance of evidence, forgot relevant evidence, or failed to give proper effect to evidence). Beaudry focuses on whether TJ’s flawed reasoning process (improper inferences) led to unreasonable verdict. There are two types of these flawed reasoning errors. Remedy either acquittal or new trial, depending on circs.

	 Facts: Terrence Sinclair was tried and convicted of manslaughter in the Manitoba Court of Queen’s Bench. The Court of Appeal set aside Mr. Sinclair’s conviction and ordered a new trial.  This is an appeal by the Crown against that judgment, with leave of the Court, and the issue raised concerns the governing test for unreasonable verdicts under s. 686(1)(a)(i)
Issue: What is the governing test for unreasonable verdicts?
Discussion:

· SCC: I agree with the C.A. that the appellant’s conviction must be set aside and that a new trial must be had.  I agree that the TJ misapprehended the substance of the evidence on a material matter and that this error was essential to the trial judge’s reasoning. Finally, I agree that the trial judge’s misapprehension of the evidence is therefore fatal to her verdict.

· Beaudry did not alter the test for unreasonable verdicts: whether the verdict could have been reached reasonably by a properly instructed jury or a judge sitting alone
· Beaudry was concerned with whether the TJ’s reasoning process was illogical or flawed

· From Morrissey, misapprehensions of the evidence include not only a mistake as to the substance of the evidence, but also “a failure to consider evidence relevant to a material issue” and “a failure to give proper effect to evidence”

· Sinclair: misaps are mistakes from the trial record, you got it wrong or you forgot something.

· SCC agrees that misapp can figure into the unreasonable verdict analysis

· The Beaudry test addresses the reasonableness of the judge’s verdict, notably by scrutinizing the logic of the judge’s findings of fact or inferences drawn from the evidence admitted at trial. 

· a TJ reaches a verdict by an illogical or irrational reasoning process commits an error under Beaudry,

· A TJ who is mistaken as to the evidence admitted at trial misapprehends the evidence, inviting appellate scrutiny under Lohrer; 

· In Beaudry, all nine justices agreed that a verdict may be unreasonable even if supported by the evidence
· Unreasonable because decision by TJ was reached “irrationally or illogically”
· Two ways to have unreasonable verdict from Illogical or irrational reasoning (Beaudry)

1. where the judge draws an inference or makes a finding of fact essential to the verdict that is “plainly contradicted by the very evidence from which it was drawn” or upon which it has been made to rest

· From accepted evidence “X”, a court cannot lawfully infer “not X”.

2. where the judge draws an inference or makes a finding of fact essential to the verdict that is “‘demonstrably incompatible’ with evidence that is neither contradicted by other evidence nor rejected by the trial judge”

· TJ infers from some of the evidence, an inference that is incompatible with other evidence on the record.

· Remedy – depends on the circumstances
· Where the verdict is found to be unreasonable under Beaudry and, in any event, unsupportable on the record 

( acquittal

· Where the verdict is found to be unreasonable under Beaudry but supportable on the record

( new trial

· Sinclair: separated these types of errors into two categories

1. Mistake on the trial record – misapprehension of evidence

2. Judge got evidence right but drew an irrational inference, that is an unreasonable finding that may affect the verdict in terms of requiring new trial, or requiring an acquittal.


12) Preliminary Inquiries and Directed Verdicts
· For indictable, when A elects to go to SC, what they first have before SC trial, is in prov’l court a preliminary inquiry

· It’s a form of trial but quite diff – it’s merely a hearing to see if there’s sufficient evidence to put A on actual trial

· The Crown won’t often present all evidence, but they’ll present enough evidence they think is necessary to meet the standard

· Test is: whether a jury acting reasonably could convict. Is there a reasonable basis for conviction?

· Same test also used in trial by defence to make a CL motion for directed verdict (after Crown has presented evidence); and also used after trial on appeal for unreasonable verdict
· Based on admissible evidence

· A can get acquitted based on this motion

· What this test means:

· There has to be some evidence on each essential element of offence

· Ie. AR, MR, Causation

· Crown gets a major bonus in the evidentiary analysis in prelim (and directed verdict) test – presume all the evidence is credible and reliable
· Arcuri: if there’s direct evidence (an eye witness or a videotape that shows the whole crime taking place) on each element of the offence, then a reasonable basis of conviction is established
· Doesn’t matter who the eyewitness is and what circumstances they observed the alleged offence take place, they’re presumed to be credible and reliable

· Arcuri: If Crown puts forth circumstantial evidence, TJ has to some limited weighing of the whole of the evidence (including any defence evidence) to determine whether a reasonable jury properly instructed could return a verdict of guilty. 
· Circumstantial Evidence: Where you draw an inference from certain established facts
· There’s a risk of error that wrong inference is drawn

· In weighing exercise TJ must assume circumstantial evidence is still credible and liable
· Key question TJ must ask:  is drawing an inference suggested by the circumstantial evidence a reasonable inference? 
· If it’s merely speculative (a mere possibility), you don’t draw the inference. 
· The crown friendly part is that it doesn’t have to be the only reasonable inference. 
· TJ asks, is one reasonable inference from the evidence that the Accused hit the person. 
· As long as it’s a reasonable inference (there can be others), you get over prelim and directed verdict and go to trial. 

· Reasonable means reasonably probable, or reasonably likely.

· If A is convicted and appeals, CA has full record to work with – doesn’t assume all crown evidence was credible and reliability. CA can reweigh and question credibility and reliability of findings, of entire case (but they will still give trial court deference). CA’s attention will be heightened where there’s evidence that notoriously leads to wrongful conviction. CA might find some witness had such horrible credibility and lacked corroborating evidence, and finds that it was unreasonable to convict on that basis.

	R v Arcuri, 2001 SCC – Confirms that the test at preliminary inquiry is for TJ to determine whether there is sufficient evidence to permit a properly instructed jury, acting reasonably to convict. Where Crown presents direct evidence on each element of offence, then reasonable basis is met. Where circumstantial evidence is presented, TJ must do limited weighing of the whole of the evidence (including defence evidence) to determine if inference evidence suggests is reasonable. All evidence presumed to be credible and reliable.

	 Issue: whether a preliminary inquiry judge may “weigh the evidence” in assessing whether it is sufficient to warrant committing an accused to trial (YES)


Appendix 1: Chart of Offences

[image: image1]
Appendix 2: Charging Provision Tables

R v Nette

	First Degree Murder (231(2)
	AR
	MR

	Conduct
	An act
	

	Circs
	Planning 
	

	Conseq
	Cause death of another person
	Deliberate (voluntarily performed)

	First degree murder (231(5))
	AR
	MR

	Conduct
	An act
	

	Circs
	While committing (or attempting) listed offence
	

	Conseq
	Cause death of another person
	


	Murder (s. 229)
	AR
	MR

	Conduct
	an act
	(voluntary)

	Circs
	
	

	Cons
	A death (caused directly or indirectly)
	1) means to cause death (229(a)(i)) ( intention
2) means to cause bodily harm that he knows is likely to cause his death and is reckless whether death ensues or not (229(a)(ii))

	Attempted Murder (s. 239)
	AR
	MR

	Conduct
	an action
	Intentional

	Circs
	
	

	Cons
	
	Intention to commit murder


	Possession/trafficking (s. 7 NCA)
	AR
	MR

	Conduct
	possess
	Knowledge

	Circs
	narcotic
	Knowledge

	Cons
	x
	Intention to traffic


	Possession charge
	AR
	MR

	Conduct
	Possession
	Intention

	Circs
	Forbidden substance
	Beaver case said that you need knowledge, willful blindness, etc in this box

	Conseq
	
	


Appendix 3: Errors example
Wilful Blindness example

· A brings suitcase full of drugs over the border. A says it was given to them by a friend, was told it was full of clothes. Says they didn’t know there were drugs.
· Crown decides to pursue A on basis of wilful blindness - had subjective suspicion but decided not to look in the suitcase
1) Error of Law
· Jury trial: TJ improperly explaining law to the jury. 

· Ie. TJ tells jury to consider WB on objective standard (what a reasonable person would do), in stead of subjective standard
· Judge alone: In TJ’s reasons, he talks about the test in terms of reasonableness, for example.

· Led to reversible error b/c it was the only issue and a focus of the case, and objective standard was easier to meet than subjective standard
· Thus there is a reasonable possibility that the verdict would’ve been different.
2) Error of fact: judge alone

· In analysing WB, TJ looks at 3 factors. 
1) suitcase was hidden, 
2) A was aware that person who gave them suitcase was drug dealer, 
3) that A was very nervous when questioned by border officials
· Judge uses correct legal test: subjective suspicion

· Let’s say TJ concludes from fact that A got suitcase from person who smoked a joint, that on that basis, A was guilty of WB about drugs. If this was only reason TJ found him guilty, then CA would show deference but would find TJ made error of fact.

· Reversible error leading to new trial if TJ could not have found A guilty otherwise
· But on basis of Khan, if there were 20 other reasons to find A guilty (overwhelming case against A), error is not reversible.

3) Miscarriage of Justice

· Let’s say the TJ drew an inference that A knew the person was a drug dealer (this is a pretty important finding). The evidence supporting this finding was that A has seen them do drugs, A has seen them have lots of money, and A saw them dealing drugs once. Based on this, one reasonable inference was that person was a drug dealer. But what if you find in reviewing the transcript that no evidence was led that A saw them do a drug deal (only evidence about doing drugs and having money).

· TJ made a mistake in the record when they talked about this third aspect of the evidence (ie. Might’ve been in Crown’s opening but never led). 

· One thing you can do is ask for this finding of fact to be overturned – shows error of fact. If that evidence was eliminated, then it might be ridiculous to base inference on these 2 pieces of evidence – may or may not be reasonable to find that A was aware that they were dealing drugs based on 2 pieces of evidence. 

· Miscarriage/misap can lead to the remedy of a new trial.

· Critical thing: you don’t have to show that the matter on which there was a miscarriage of justice is overturnable, in that you have to change of result. Just have to show it was 1)  a significant misapprehension and 2) it was an important part of the judge’s reasoning process

New trial vs. acquittal??

· Continuing on with WB example. 

· In appeal, you would 1) seek a new trial, and 2) seek acquittal.

· Start with proposition: are there any individual unreasonable findings (aka errors of fact), and are there any misapprehensions of evidence
· Error of Fact: You might find finding on nervousness was speculative and unreasonable (or you might call it error of fact). You still have other two pieces of evidence/routes. What you’d likely get here would be a new trial, because when you eliminate factual finding 1), it’s hard to say whether verdict would’ve been the same (reversible error).

· Unreasonable verdict based on illogical inference: ie. TJ inferred A knew person was a drug dealer b/c they saw them smoke dope a couple times.  

· Misapprehension: ie. Bag wasn’t hidden by clothes or blanket? Did it really impact reasons for judgment. Would have a hard time getting a new trial. Depending on how TJ relied on whether bag was hidden, might be enough for a new trial, but it’s not enough for unreasonable verdict causing acquittal.

· 1) New trial a) if there are reversible errors (Is there a reasonable possibility that there would’ve been a different verdict?) b) significant and essential misaps, or c) unreasonable findings, that when removed, reveal a shaky record that might not provide reasonable route to conviction.
· 2) Acquittal – If the remaining evidence provides no reasonable route to conviction, unreasonable verdict.
New example:
Facts: There’s a false lottery scheme. Police find out about it. Police figure out who is the boss, have an overwhelming case against him. 

Let’s say they also go after boss’ assistant – he was a general assistant to boss on all types of things. Let’s say the accused (assistant) did one of the tasks for the illegal scheme (ie. Set up a bank account). Crown decides to go after them under ‘aiding’ the illegal scheme – they have to show subjective knowledge that it was fraudulent activity. Lets say A admits to AR – they did set up the bank account for money to be deposited into account. But A says they didn’t know it was a sham and that participants would never get the money.  TJ has to determine whether A subjectively knew about the scheme. TJ would have to tell jury that he did something to assist, and that he must’ve had subjective knowledge about the scheme.

Error of law: If TJ instructed jury that it was an objective standard OR Judge appears to convict on basis that A should’ve known – objective
What if judge gets law right, and says, it wasn’t an easy case. I considered some particular factors, and they caused me to find that he subjectively knew. Three factors:

1. A never sent money out to people 

2. He spent lots of time with the boss. They were always together

3. TJ finds A set up account in a way to hide it from scrutiny (ie. Banking records were put in a separate binder that was hidden, account was set up as a numbered company, when a call came from bank about account A would close door and have secret discussion)

(TJ concludes he was subjectively aware on these 3 things.
Unreasonable Verdict

· without attacking anything particular for unreasonability, you could go to court and claim there’s an unreasonable verdict. 
· We know from dell this is a tough threshold. We might not’ve been shocked if person had been convicted. There’s deference there. Argue no reasonable jury could convict on this evidence.
Misapprehension of Evidence
· Let’s say in reading transcript you find there was another account that was numbered, but it was in the boss’ name. This is a misapprehension of evidence – there’s an incongruity between reasons and record, the judge has made a mistake.
· We know this isn’t enough. It may have had some impact on the verdict b/c it was important to finding of guilt.
· What’s key – don’t have to find that TJ would’ve made different verdict. Now, with the record fixed (mistake gone), maybe the judge wouldn’t have come to that finding. Is there a reasonable chance they might’ve come to different conclusion? don’t have to show finding (with mistake fixed) was unreasonable, it’s still possible it was reasonable, but it’s uncertain.
· **removing the fact is really done in the unreasonable verdict analysis
· Showing less deference b/c the judge got the evidence wrong, made a mistake.
· If Misap is significant enough, new trial.
Unreasonable Finding
· Lets say there’s no misap, but when you look at all the evidence, it’s very clear that A was doing a million things for the boss that mostly involved the other businesses. They got one request to set up the bank account, and did it, and then went back to other tasks. And then TJ says in reasons that it was very strange that A never sent out the money, looked very suspicious. Drew ridiculous inference that A was guilty b/c they didn’t send out the money. You might say this was an unreasonable finding.
· Sinclair: you might find certain factual findings of judge did not amount to misap, but they drew an illogical/crazy inference from the evidence. Completely speculative inference. Makes no sense to draw guilty from that fact, based on the facts on the whole.
· In this case, you eliminate that finding b/c it’s wholly unreasonable. Difficult to get this done though. You have to be able to say that no reasonable judge would’ve made that inference, if the facts are very clear.
· Remedy could be one of three things:
1. Non-Reversible error – likely to arise where there were many other pillars to the conviction (confession, etc.). One finding was unreasonable, but the case was based on other stuff so it was an error with no effect. Judge would’ve convicted anyways. So it’s non-reversible, no remedy

2. It’s really just one of three findings, not sure whether he still would’ve convicted, so new trial. Made a mistake,

3. Unreasonable verdict, if two of the findings get struck out, couldn’t be reasonable to uphold on one remaining finding.

Unreasonable verdict acquittal 

· EofF – you’re overturning the finding of fact
· TJ is deciding how many beer A had. Some ppl said 6 and some ppl said 10. Let’s say TJ said they believe the one who said 6. To overturn this would be very tough. You have to show no reasonable judge would’ve come to that conclusion. We leave it to the judge to decide this. But let’s say in addition to this, the one who said 6 was quite intoxicated, and wasn[t around much but other witnesses were good friends of accused and saw him have 10. CA might overturn this verdict
· Was it unreasonable finding? Yes, then now we go with 10 beer from other witnesses. 
· But if all the other evidence was rock solid, then even though there was an error of fact, it’s non reversible b/c there was overwhelming evidence the person was acting sober.
· If the other record was on the fence (indicated could’ve been drunk), and now you’ve got evidence that he had 10 beers, then you’d likely find unreasonable verdict, new trial.
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