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I. INTRODUCTION AND CHARGE APPROVAL
1) PROCESS
- Criminal procedure reflect society's values and our levels of fundamental freedoms and equality


- It is most important to trial lawyers (ie: evidentiary and procedural issues)

- General process for criminal matters:

Charge/indictment ( Bail ( Disclosure ( Pre-trial motions (Includes severance, multiple charges in one trial, and multiple defendants) ( Rulings ( Power of the state to detain, search, and arrest ( Role of judge v. Role of jury ( Sentencing ( Appellate Procedures

______________________________________________________________________________________

2) CHARGE APPROVAL PROCEDURE

- Fundamentally, this is about a decision whether or not to prosecute an individual

- Most jurisdictions have some threshold that must be met before a charge can be laid…important because:


a) Quasi-Judicial Decision



- It's the step that makes a determination of whether any other issues of law/crimpro are addressed



- If no approval, no issues of discovery, bail, severance, appeal, jury, ect…nothing further happens



- Judge has no role if the Crown Prosecutor does not make this quasi-judicial decision


b) Implications on Accused



- If one is charged, they may not get bail, or if they get bail, there are restrictions



- Societal implications on professional/personal reputation, family, friends, ect…



- Financial implications from legal fees, loss of income/job, damage to future career opportunities

- In BC, we are fortunate to have a high charge approval standard for two reasons:


a) Charges are laid by Crown Counsel


- In some jurisdictions, charges are laid by the police…here, it's by government lawyers



- Crown have certain ethical duties, both as a deputy of A-G and a member of the Law Society



- Crown must "act like a judge" and consider issues of fairness


b) "Substantial Likelihood" of Conviction Threshold
- For charge approval, there are two requirements:




i) Substantial Likelihood of Conviction




- This is not a "likelihood" or "possibility"…must be a "substantial likelihood"





- N: This is one of the crucial elements of any criminal justice system




ii) Prosecution Must Be In Public Interest




- Not the focus of the course…but all charge approvals still must be in public interest





- Not considered unless there is a "substantial likelihood"…likely met if passes 'i'

- An individual may want to challenge a decision to approve a charge by a prosecutor because:


a) Charge approval decision didn't meet the "substantial likelihood" of conviction threshold


b) Decision was motivated by an improper motive/purpose
- Challenge to the charge approval decision could be made in two ways:


a) Traditional court system


b) Alternative administrative body…ie: Law Society, Human Rights Tribunal, ect…

- Decision to proceed with a charge is made in a "judge-like" atmosphere

- Prosecutor must act independently and not base a decision on how a decision might be justified

- Administrative bodies/courts may not have sufficient expertise to analyze charge approval decisions 


- Therefore, charge approval decisions are protected from review by the courts or outside bodies

- Two exceptions as to when you can review a Crown prosecutor's decision (only the "core" quasi-judicial decisions, not the tactical moves made during trial that are subject to review):


a) Write to the Crown

- Or more senior Crown prosecutor to do an internal review…this is not an outside body


b) "Abuse of process" exception


- Gather evidence as to whether something improper happened in decision to approve charge

- Once you reach an evidentiary threshold, it will trigger a hearing and ask court to revisit the decision and a remedy if the decision was made improperly

- The following case demonstrates that it is incredibly difficult to get a prosecutorial decision reviewed unless there are exceptional circumstances…

Krieger v. Law Society of Alberta (2002 SCC)…Quasi-judicial function of prosecutors get large protection

F:
- Krieger was a Crown Prosecutor in Alberta assigned to prosecute an accused charged with murder

- Prior to preliminary inquiry, he received DNA results from blood at crime scene which implicated a different person than accused…advised accused's counsel testing wouldn't be available before inquiry

- Defence counsel learned of results at preliminary hearing…complained of lack of timely disclosure, and six months later complained to Law Society about K's conduct

- K sought an order that the Law Society had no jurisdiction to review exercise of prosecutorial discretion by a Crown prosecutor and that an order from Alberta Professional Conduct Code requiring a prosecutor to make timely disclosure to the accused or defence counsel was ultra vires
I:
- Is timely disclosure of relevant evidence protected by the doctrine of prosecutorial discretion?

J:
- No, for Law Society

A:
- Feds regulate criminal law under s.91(27)…provinces regulate admin of justice under s.92(14)



- Therefore, some overlap is inevitable…look to pith and substance of impugned rule

- Here, Alberta's rule requiring timely disclosure aimed at governing ethical conduct of lawyers and limited to bad faith conduct, not prosecutorial discretion, so it doesn't intrude into s.91(27)


- Delegated A-G decisions, like prosecutorial discretion, will be treated with great deference
- Decision of A-G or agents within authority delegated to him or her by the sovereign is not subject to interference by other arms of government


- N: para 30-32: There is now a Charter right to a independent prosecutor


- No longer just a common law right…now it's constitutionalized



- In order to protect charge approval decisions, must protect them from easy external review
- N: "The quasi-judicial function of the Attorney General cannot be subjected to interference from parties who are not as competent to consider the various factors involved in making a decision to prosecute.  To subject such decisions to political interference, or to judicial supervision, (ie: from the Law Society) could erode the integrity of our system of prosecution"
- Five core elements of prosecutorial discretion, all of which involve ultimate decisions as to whether a prosecution should be brought, continued or ceased, and what the prosecution ought to be for:



a) Discretion whether to bring the prosecution of a charge laid by police



b) Discretion to enter a stay of proceedings in either a private or public prosecution



c) Discretion to accept a guilty plea to a lesser charge



d) Discretion to withdraw criminal proceedings altogether



e) Discretion to take control of a private prosecution
- These core quasi-judicial discretionary decisions won't be reviewable except in cases of flagrant impropriety or in actions for "malicious prosecution"

- However, decisions that don't go to nature and extent of prosecution, such as decisions that govern a Crown prosecutor's court tactics, don't fall within scope of prosecutorial discretion

- This conduct falls within scope of inherent jurisdiction of the court to control its own processes


- Since Crown prosecutors must be members of the Law Society, they are subject to their Code


- All conduct not protected by doctrine of prosecutorial discretion is subject to this Code

- Here, disclosure of relevant evidence isn't a matter of discretion but rather a legal duty
- While Crown Attorney retains discretion not to disclose irrelevant information, disclosure of relevant evidence is a prosecutorial duty

- Absent an explanation for the bad faith/dishonest conduct, it's a serious ethical breach

- Therefore, Law Society has jurisdiction to review allegations that a Crown prosecutor acting dishonestly or in bad faith failed to disclose relevant information


- Here, K failed to disclose relevant information, a violation of duty

- Law Society's jurisdiction to review failure to disclose relevant evidence is limited to examining whether it was an ethical violation

- A-G office can discipline prosecutors for failing to meet its own standards, but that is different from the ability to discipline the same prosecutor in their capacity as a member of the Law Society

- Otherwise, prosecutors acting in bad faith couldn't be disciplined for such conduct

R:
- There is a clear distinction between prosecutorial discretion and professional conduct, and only the latter can be regulated by the Law Society or other administrative bodies
The Davies Commission Inquiry Into the Death of Frank Paul (2009 William H. Davies, Q.C.)
F:
- Accused came into police station inebriated and couldn't care for himself


- Police took him out of custody, left him on a street corner, and he died of hypothermia

I:
- Should the police be charged with any criminal offences?  Or simply administrative mistakes?

J:
- Crown decided not to approve charges…now controversy over potential for review

A:
- After the incident, there was a public inquiry into the role of all parties: Crown, police, medics, ect...



- Inquiry argues it wants to examine the Crown's decision not to prosecute



- This includes access to Crown documents to review the decision


- Two arguments:



a) Commission
- Krieger, while arguing for prosecutorial independence, is not so broad as to exclude a public inquiry from examination, as it's different than those outside bodies mentioned in Krieger

- Public inquiries have no adjudicative functions, so they can't reverse the decision

- Also, they have no disciplinary functions, so they can't reprimand the prosecutor

- Must restore confidence in the justice system and let it be more transparent



b) Crown

- In Krieger, where unless the inquiry can invoke the "abuse of process" exception, they cannot review the prosecutorial decision

- Charge approval decisions must be free from political interference or judicial supervision to maintain the integrity of the justice system…"public inquiries" could be called at any time

R:
- Commissioner agreed with commission that "public inquiries" are different than Krieger, but after appeal, they agreed with the Crown, where public inquiries fall within Krieger
- Note: the case is in the BCCA for review…result may be announced during the term (but they weren't)

______________________________________________________________________________________

II. THE INDICTMENT/CHARGING DOCUMENT
1) ESSENTIAL ELEMENTS OF A CHARGE
- The charging document outlines the crime with which the accused is being charged
- It's a system of getting charged with a specific act or a series of acts in specific circumstances

- Defense can’t tell accused to plead guilty if they don’t know what they’re charged with

- Double jeopardy: can’t charge someone with the same crime that they’ve been acquitted of…so a vague (or broad) indictment can hurt the crown (see Charter s.11(h)

- Criminal law is about Crown proving its case…must prove each essential element of a charge BARD

- BARD standard falls somewhere between absolute certainty and balance of probabilities

- If the Crown fails to prove any essential element BARD, accused may be not guilty or guilty of an included defence (ie: murder/manslaughter)

- In BC, Crown drafts the charge, not the police…rules apply to both summary and indictable offences

- Q: what constitute the "essential" elements of the offence?


- Usually included in the charging sheet (Indictment or Information)

- ie: "John Smith, on or about August 15, 2009, did assault Peter Jones in Vancouver, BC contrary to s.265 of the Criminal Code by breaking his arm with a bat"

- 2 sources of "essential elements":

a) Basic Actus reus and mens rea as set out by provisions in the Criminal Code
- ie: elements of the criminal offence from first year crim law

b) Other aspects of the offence including in the charging sheet
- ie: identity, time, place, action, item



- ie: does the arm have to "break" or is "fracture" OK?  Is a "bat" essential…or a "lead pipe"?



- Is the accused still guilty if one of these aspects is not proved BARD?

- 2 questions raised by the topic today:


a) Does the Crown have to prove these "other aspects" BARD?


b) If they do, is there a chance for the Crown to amend the indictment to match the evidence?

- Q: why doesn’t the Crown just keep it simple and not include many details? 

a) Policy question: it’s a defense tactic (ie: didn’t know exactly what he/she was being charged with)

b) Criminal code s. 581(3) says that, in keeping with Charter rights: “A count shall contain sufficient detail of the circumstances of the alleged offence to give to the accused reasonable information with respect to the act or omission to be proved against him and to identify the transaction referred to, but otherwise the absence or insufficiency of details does not vitiate the count.”
- There is a strong presumption that the Crown must prove the charge as stated on the charging sheet


- Further, charging sheet must give accused specific details about the event generally and specifically


- These principles are reiterated in the following case…

R. v. R. (G.) (2005 SCC)…Criminal law system can't charge individuals with general accusations

F:
- Crown didn't charge accused with sexual assault and sexual interference with a person under the age of 14 years at the same time as it charged him with incest

I:
- Can the Crown charge a different offence?

J:
- Here, no, for accused

A:
- Fundamental to a fair trial that an accused knows the charges he or she must meet


- Individuals can't be charged with general criminal activity…they must meet specific charges


- Defence counsel can't provide advice until they know what the client is specifically charge with


- Also, Crown must be able to know with clarity after an acquittal what further charges may be laid without confronting the defence of autrefois acquit or autrefois convict (ss.607-610 of the Code) 

R:
- It is a fundamental principle of criminal law is that accused is only called upon to meet the charge put forward by the prosecution in the indictment
- 3 important general rules about charging sheets:


a) s.581(1): the "single transaction rule"


b) s.581(3): the "golden rule"


c) s.587: make motion before charge to order particulars

- If the trial goes forward with these specifics, the issue becomes if all of these elements (either on original indictment or amended indictment) need to be proved BARD?

- Relevant statutory provisions from the Criminal Code that provide direction for "essential" elements:

580
Form of indictment

- "An indictment is sufficient if it is on paper and is in Form 4"

581(1) Substance of offence

- "Each count in an indictment shall in general apply to a single transaction and shall contain in substance a statement that the accused or defendant committed an offence therein specified"


- This is "single transaction" rule…however, single transaction doesn't mean single event


- ie: continuing pollution over 6 months = 1 count of pollution


- ie: doctor falsely bills MSP 52 times = 1 count of fraud 
581(2) Form of statement
- "The statement referred to in subsection (1) may be

(a)
in popular language without technical averments or allegations of matters that are not essential to be proved;

(b)
in the words of the enactment that describes the offence or declares the matters charged to be an indictable offence; or

(c)
in words that are sufficient to give to the accused notice of the offence with which he is charged"

- General practice is to use (b)…words of the enactment, since you draw in Code definition

581(3) Details of circumstances
- "A count shall contain sufficient detail of the circumstances of the alleged offence to give to the accused reasonable information with respect to the act or omission to be proved against him and to identify the transaction referred to, but otherwise the absence or insufficiency of details does not vitiate the count"


- This is the "golden rule"

- Q: has the accused been misled by the way the charge was pleaded?

- Availability of accused to defend themselves would also fall under s.7 of the Charter
- Don't need all specific details, but usually date, time, name, etc…should be included
- While the accused needs sufficient detail of the circumstances, it can still be very general

- Note that the court can consider whether including Code section is sufficient to inform the accused under s.581(5) below

581(5) Reference to section
- "A count may refer to any section, subsection, paragraph or subparagraph of the enactment that creates the offence charged, and for the purpose of determining whether a count is sufficient, consideration shall be given to any such reference"

587(1) Particulars – What may be ordered
- "A court may, where it is satisfied that it is necessary for a fair trial, order the prosecutor to furnish particulars and, without restricting the generality of the foregoing, may order the prosecutor to furnish particulars

(a)
of what is relied on in support of a charge of perjury, the making of a false oath or a false statement, fabricating evidence or counselling the commission of any of those offences;

(b)
of any false pretence or fraud that is alleged;

(c)
of any alleged attempt or conspiracy by fraudulent means;

(d)
setting out the passages in a book, pamphlet, newspaper or other printing or writing that are relied on in support of a charge of selling or exhibiting an obscene book, pamphlet, newspaper, printing or writing;

(e)
further describing any writing or words that are the subject of a charge;

(f)
further describing means by which an offence is alleged to have been committed; or

(g)
further describing a person, place or thing referred to in an indictment"

- Test: what is necessary for a fair trial?




- Intention is to assist the accused, not make the charge so narrow to allow a technical defence




- If charge is too general, accused can order this in order to make full answer and defence

587(2) Particulars – Regard to evidence
- "For the purpose of determining whether or not a particular is required, the court may give consideration to any evidence that has been taken"

587(3) Particulars – Particular
- "Where a particular is delivered pursuant to this section,

(a)
a copy shall be given without charge to the accused or his counsel;

(b)
the particular shall be entered in the record; and

(c)
the trial shall proceed in all respects as if the indictment had been amended to conform with the particular"

- If ordered, the Crown draws up particulars, which are filed and read as part of charge

- Essentially, there becomes a new indictment as the particulars are added to the original charge

- Also note the Charter:

11
Proceedings in criminal and penal matters

- "Any person charged with an offence has the right

h)
if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again"



- This is the "double jeopardy" rule

- Next case gives starting point for proving "essential elements" of particularized items on the indictment…

R. v. Saunders (1990 SCC)…It is a fundamental principle that the Crown must prove BARD the indictment

F:
- Crown charged accused of importing heroin at beginning of trial….later, wanted to change to cocaine


- Accused testified that while he conspired to import other drugs, never conspired to import heroin


- TJ charged jury that BARD on any drug was OK…CA reversed the conviction

I:
- Did the trial judge err in instructing jury on a charge of conspiracy to import heroin that they might convict if they were satisfied BARD that the accused had conspired to import any narcotic prohibited under the Narcotic Control Act?

J:
- Yes, for Saunders, new trial ordered

A:
- Once the Crown has particularized the narcotic in a charge, the accused cannot be convicted if a narcotic other than the one specified is proved

- Otherwise, it would undermine the purpose of particulars in s.587, which is to permit "the accused to be reasonably informed of the transaction against him, thus giving him the possibility of a full defence and a fair trial"


- If Crown is uncertain on a particular drug, they should just decline to give particulars on the drug

- The charge may nevertheless stand, provided that it sufficiently clearly identifies the alleged conspiracy with more specifics in some other way



- If accused complained about this, they could order the prosecutor to bring particulars

R:
- It is a fundamental principle of criminal law that the offence, as particularized in the charge, must be proved, and the accused cannot be convicted if particulars aren't proved BARD
______________________________________________________________________________________

2) EXCEPTIONS TO GENERAL RULE CROWN IS BOUND BY INDICTMENT LANGUAGE

A) THE "SURPLUSAGE RULE"

- However, courts are concerned with giving the accused a fair trial, not the fairest trial possible, and thus there are exceptions to the general rule that the Crown must prove all added element BARD

- ie: "contrary to s.265 of the Criminal Code by breaking his arm"


- Breaking arm might be surplusage based on the Code for simple assault

- However, wouldn't be surplusage for s.267 on aggravated assault

- There are two basic exceptions to Saunders that the Crown must prove every listed element BARD:


a) The "surplusage" rule


- See JBM, where a tangible item in the indictment is not necessary to constitute the offence



- This rule applies as long as there is no prejudice to the accused



- While Saunders will be the presumption most courts will work under, need to be alert to the rule

b) Amending the indictment


- To balance the interests in the justice system, the Crown has the power to ask the court to amend



- This power is available in the pre-trial period, during the trial, or on appeal



- See the next section for details

R. v. J.B.M. (2000 Man. CA)…Exception to general rule in Saunders where Crown must prove everything

F:
- Man at a Christian-based residential drug and alcohol treatment program sleeps with a teenage boy

- The adult/intern was in a position of trust, and sexual relations prohibited in such a position

- While he was not in a position of authority at the time of the offence (had completed being a resident at training program, but still had a role in the program), he was still found to be in a position of trust

- Accused found guilty of sexual exploitation contrary to s.153(1)(a) of the Code, now appeals it


- Claims Crown failed to prove all the allegations in the indictment laid against him

I:
- Does "relationship of dependency" constitute a required element of the offence of sex exploitation?

J:
- Yes, appeal denied

A:
- The Crown's indictment reads that there was "a relationship of dependency" and trust/authority



- Dependency would be more difficult to prove BARD once the man was outside the program



- TJ made a finding on trust/authority, but not on the relationship of dependency

- However, s.153(1) of the Code included persons in trust/authority OR relationship of dependency
- Therefore, Crown not required to prove a relationship of dependency existed if it proved that the accused was in a position of trust or authority in relation to the complainant

- Court follows the surplusage rule: "If the particular, whether as originally drafted or as subsequently supplied, is not essential to constitute the offence, it will be treated as surplusage, ie: a non-necessary which need not be proved"


- While TJ went against Saunders, surplusage rule applies and the CA agrees
- However, the rule may not be applied where it would prejudice an accused

- Here, appellant didn't argue he had been prejudiced, so surplusage rule invoked


- Also, accused would have run his defence in exactly the same way had the charge been different

R:
- The surplusage rule, where items of indictment not part of the essential elements of the offence are deemed as not necessary to be proved, applies if it results in no prejudice to the accused
______________________________________________________________________________________

B) AMENDING THE INDICTMENT

- Crown can apply for amendment for the particulars in the indictment to match the evidence at any stage of the proceedings in the interests of justice…pre-trial, during trial, or on appeal

- N: s.601(4) considerations of a court on amending set out two significant features:


a) Timing – amendments will be less prejudicial if done early in the process



- See (e)…can the injustice be made without prejudice to accused to make defence?


b) Nature – does the change fundamentally change the nature of the transaction at issue?



- Less consequential changes will be of less significant to the accused
- The following Criminal Code provisions deal with amending an indictment:

601(2) Amendment where variance

- "Subject to this section, a court may, on the trial of an indictment, amend the indictment or a count therein or a particular that is furnished under section 587, to make the indictment, count or particular conform to the evidence, where there is a variance between the evidence and

(a)
a count in the indictment as preferred; or

(b)
a count in the indictment

(i)
as amended, or

(ii)
as it would have been if it had been amended in conformity with any particular that has been furnished pursuant to section 587"

- See Irwin, where the language of this section doesn't preclude an amendment which has the effect of changing the charge

- Considerations of the court when making an indictment are located in s.601(4)

601(4) Matters to be considered by the court

- "The court shall, in considering whether or not an amendment should be made to the indictment or a count in it, consider

(a)
the matters disclosed by the evidence taken on the preliminary inquiry;

(b)
the evidence taken on the trial, if any;

(c)
the circumstances of the case;

(d)
whether the accused has been misled or prejudiced in his defence by any variance, error or omission mentioned in subsection (2) or (3); and

(e)
whether, having regard to the merits of the case, the proposed amendment can be made without injustice being done"

601(4.1) Variance not material
- "A variance between the indictment or a count therein and the evidence taken is not material with respect to

(a)
the time when the offence is alleged to have been committed, if it is proved that the indictment was preferred within the prescribed period of limitation, if any; or

(b)
the place where the subject-matter of the proceedings is alleged to have arisen, if it is proved that it arose within the territorial jurisdiction of the court"

- Code specifically sets out that 'time' and 'place' are not "essential" elements

- However, there are exceptions to this section

- The next case deals with an application by the Crown to switch the charge on appeal…this is terrible timing by the Crown, but the court would agree with them…

R. v. Irwin (1998 Ont. CA)…Principled approach whereby changing charge on appeal usually not OK

F:
- During a fight at a restaurant, an "innocent" bystander was knocked to the floor and suffered injuries


- Irwin then charged under s.267 of the Code for assault…contends he acted in self-defence


- TJ convicts Irwin on CL doctrine of transferred intent

- On appeal, Irwin claims that this doctrine had no application to the facts and couldn't apply to a charge of assault causing bodily harm


- Also admits that while amending powers are broad, they aren't so broad to change the charge


- Crown argues either (a) doctrine applies, or (b) amend indictment from s.267 charge of assault causing bodily harm to s.269 charge of unlawfully causing bodily harm

I:
- Do either s.601 or s.683(1)(g) permit an amendment to an indictment that changes the charge?

- How much can the Crown amend the indictment?

J:
- Yes, for Crown, while amendment changes substantive offence, it has no prejudice to accused

A:
- While s.683(1)(g), unlike s.601, does not set out the kinds of defects which may be cured by amendment, court sees no reason why the scope of the power to amend on appeal should be different from scope of the power to amend at trial
- Power to amend on appeal, like power given to trial judges by s.601, reaches defects in substance or form, and variations between the evidence and the charge
- Therefore, s.683(1)(g) permits an amendment on appeal where the amendment cures a variance between the charge laid and the evidence laid at trial regardless of whether the amendment materially changes the charge, substitutes a new charge for initial charge, or adds a charge


- Broad powers of amendment at trial and appellate stages serve two important goals:



a) Promote determination of criminal cases on their merits


b) They avoid a multiplicity of proceedings
- A uses Elliot for the proposition that the court cannot substitute one charge for another under guise of amending a defect in substance when the charge as initially laid was not defective in substance


- However, it does not address Q of power to amend to make a charge conform to the evidence


- Therefore, curing defect in original charge language v. divergence b/t charge and evidence

- Therefore, test for amending: what effect does the amendment have on the accused?
- "As long as prejudice to the accused remains the litmus test against which all proposed amendments are judged, it seems unnecessary to characterize the effect of the amendment on the charge itself"

- If accused is prejudiced, the amendment cannot be made regardless of what it does to the charge



- If no prejudice results from change, it doesn't matter how the change to the charge is described

- Risk of prejudice is greater where it is proposed to materially amend an indictment on appeal and affirm the conviction on the basis of that amendment (such as the case here)


- However, CA analyzes the case as a matter of principle rather than strictly applying the Code
- If the accused had a full opportunity to meet the issues and the conduct of the defence would have been the same, there is no prejudice
- Therefore, if amendment is made late in the process, analyze what defence would be at trial

- Here, while amendment changes the substantive offence, the transaction said to reveal the offence remains untouched…prove assault, it caused bodily harm, and no self-defence


- Since factual focus of trial remains unchanged, there is no prejudice to the accused
R:
- While proposals for amendments changing the charge late in proceedings will generally prejudice the accused and be denied, there may be exceptions where an accused had the full opportunity to meet the issues and the conduct of the defence would have been the same
- Note: there can be repercussions to the Crown in making mistakes, trying to amend late in proceedings, and being blamed in unduly delaying the proceedings

- The next case provides exceptions to the rule that time and place are not "essential elements" from s.601(4.1) (N: don't focus too much on it, won't be tested)…
R. v. Robinson (2005 NSCA)…Can be exceptional circumstances when time/place are essential elements

F:
- Police lay five charges relating to possession and storage of prohibited weapons (sawed-off shotguns)


- Defence admitted date, time, and place on the indictment…police officers testified


- After the Crown closed, defence brought a motion for directed verdict on basis that there was no evidence to the date of the offence as alleged in the Information


- Crown applied to amend the Information…TJ granted defence motion and entered acquittals


- Crown appeals that TJ erred in directing verdict motion in absence of an amendment and that the TJ erred in failing to grant their motion to amend

I:
- Does the date on the indictment/information always need to be proven?

J:
- No, for Crown

A:
- CL rule is that the date of the offence need not be proven unless it is an element of the offence



- Here, date of the offences was not an essential element


- Therefore, it was an error of law for the TJ to grant the defence motion just because the Crown had failed to prove the date of possession of the weapons as alleged in the Information

- Time and place might be essential in some exceptional circumstances


- ie: accused is calling alibi evidence that he was somewhere else at the time of the offence


- ie: accused charge with driving while prohibited…essential to show that he was driving during the time he had his licence suspended

R:
- While time and place are generally not essential elements of the charge, there are some instances when, through the nature of the charge, time and place are essential
______________________________________________________________________________________

3) DOUBLE JEOPARDY AND THE KINEAPPLE RULE
- This involves trying a person for the same issue twice, or putting a series of convictions on an accused' criminal record when it involves only one subject matter

- There are many Criminal Code as well as s.11 of the Charter that prevent "double jeopardy" situations:

11
Proceedings in criminal and penal matters
- "Any person charged with an offence has the right

h) if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it again"

- Can occur if an accused is charged with multiple offences, and the Judge will as if you want to make a Kineapple application (see Grewal):

- After application, the judge will consider if any of the charges can be knocked out because they are essentially the same as another charge

- Often the Crown will put many similar charges on the same indictment because they are not sure what charges will be affirmed by the evidence…this application allows only essential charges left

- Another situation where Kienapple applies is when a lesser charge is completely contained within the more serious charge

- Effect is that if there is a conviction, the accused will only be convicted of one rather than two charges (ie: not fraud and theft, just one of the two)

R. v. Grewall (2001 BCSC)…Didn't apply Kineapple because elements of both offences were different

F:
- 2 Grewalls charged with first degree murder and 3 charged with conspiracy to commit murder

- Both accused argue convictions shouldn't be registered for both counts because all the elements of conspiracy are subsumed within the offence of 1st degree murder

- 1st degree murder conviction always results in life imprisonment plus parole ineligibility for 25 years

I:
- Is there a rule against multiple convictions in respect of the same cause, matter, or delict?

J:
- Yes, but it doesn't apply here, so multiple convictions recorded

A:
- Kienapple held that if there is a verdict of guilty on the first count and the same or substantially the same elements make up the offence charged in a second count, the situation invites application for a rule against multiple convictions…for principle to be invoked, 4 requirements:



a) There must be a factual nexus between the charges



- Must arise from the same transaction



b) There must be an adequate relationship between the offence themselves



- Must be a relationship of sufficient proximity between first and second on facts



c) No additional and distinguishing element
- If this element goes to guilt contained in the offence for which a conviction is sought to be precluded by the principle, it doesn't apply…ie: offences are of unequal gravity



d) Subject to Parliamentary intent

- Here, charges of 1st degree murder and conspiracy to commit murder were two distinct offences



- Rule against multiple convictions is therefore not violated by sentencing the accused on both

R:
- A Kienapple application can knock out redundant charges that are so legally irrelevant that they do not add anything to the indictment other than a larger criminal record
______________________________________________________________________________________

III. BAIL
1) ISSUES REGARDING JUDICIAL INTERIM RELEASE

- Bail is judicial interim release that starts where an accused has been arrested, information laid, and person not released yet by the police


- Accused will appear the next day before a provincial court judge and may or may not have a hearing


- Most bail hearings take place in front of JPs, but can take place in front of BCSC or BCCA judges


- As the risk of flight or seriousness of the crime increases, bail becomes more onerous
- Trials can often take months or years before trial (see Adiwal, where trial was 18 months away)


- Therefore, bail deals with serious liberty and strategic interests (ie: harder to prepare for trial)

- There is a strong presumption of bail in the criminal justice system due to a few factors:


a) Presumption of Innocence


- s.11(d) of the Charter
b) No Denial of Bail without Just Cause

- s.11(e) of the Charter


- Therefore, the criminal system generally wants people on bail with numerous conditions



- See Wilson, where conditions were very onerous (ie: house arrest)

- There are also many policy issues surrounding bail:

- Huge liberty interest that engages s.7 right to liberty of the Charter
- Also, societal interest in limiting bail when someone’s charged with a very serious offence…risk they’ll get out and commit the same/more offences again

- Risk the people out on bail won’t show up for trial (guaranteed they’ll show if they’re in custody)

- Full trial and defence rights in s.10 of the Charter
- Some cases require extensive consultation with the client

- If your client is giving evidence, it’s hard if they’re in custody

- Takes a long time to properly prepare a witness for trial, help them get their story out

- While the system has a strong presumption of bail, bail can be denied pursuant to one of these factors in s.515(10):

a) Flight Risk – s.515(10)(a)

- Detention ordered to ensure that the applicant shows up for the court date


b) Public Safety – s.515(10)(b)
- Applicant might commit further offences while on bail, either generally or in relation to charge



- This is especially worrisome for victims and witnesses


c) Reputation of Justice – s.515(10)(c)
- While the public takes the presumption of innocence seriously, if the accused is charged with a serious offence (ie: first degree murder), there is a very strong case, and there is high publicity, granting of bail can shock the public and make them lose confidence in the justice system
- Bail may not always be a contested and substantive issue for the client in several situations


- Client may be released by a police officer at the scene


- Client may be arrested, not released by police, but can be "JP" released before a bail application


- May make a bail application and the Crown consents to the application

- However, in more serious cases, bail hearings often are highly contested and follow a process:


- Crown calls case, outlines facts, indicates accused's record, and gives Crown position on bail


- If Crown is seeking detention, they will set out the grounds for their request


- If Crown isn't seeking detention, or if there is a joint agreement, defence counsel should inform judge

- N: best chance for bail is in the initial bail application, where a lot of preparation is required…most counsel do not take this seriously enough

- N: therefore, especially with serious offences, better to wait a few weeks to make initial application to make sure background is solid, highlight all positive information, and examine Crown's case

______________________________________________________________________________________

2) JUDICIAL INTERIM RELEASE AND THE CRIMINAL CODE
- Sometimes a client may get an uncontested bail release by a Justice of the Peace:
496
Issue of appearance notice by peace officer
- "Where, by virtue of subsection 495(2), a peace officer does not arrest a person, he may issue an appearance notice to the person if the offence is

(a)
an indictable offence mentioned in section 553;

(b)
an offence for which the person may be prosecuted by indictment or for which he is punishable on summary conviction; or

(c)
an offence punishable on summary conviction"



- An appearance notice is issued by a cop in the field instead of arrest before the charge is laid



- Cop is then required to lay the charge by swearing an Information

- If cop doesn't actually arrest accused, then a cop can issue a s.496 appearance notice to accused charged with a s.553 indictable offence or an offence triable by summary conviction or indictment


497(1) Release from custody by peace officer

- "Subject to subsection (1.1), if a peace officer arrests a person without warrant for an offence described in paragraph 496(a), (b) or (c), the peace officer shall, as soon as practicable,

(a)
release the person from custody with the intention of compelling their appearance by way of summons; or

(b)
issue an appearance notice to the person and then release them"



- This is a "JP" release


499(1) Release from custody by officer in charge where arrest made with warrant
- "Where a person who has been arrested with a warrant by a peace officer is taken into custody for an offence other than one mentioned in section 522, the officer in charge may, if the warrant has been endorsed by a justice under subsection 507(6),

(a)
release the person on the person’s giving a promise to appear;

(b)
release the person on the person’s entering into a recognizance before the officer in charge without sureties in the amount not exceeding five hundred dollars that the officer in charge directs, but without deposit of money or other valuable security"

- Gives police authority to arrest an individual and then release them immediately as per bail conditions on the arrest warrant 

- Note that endorsed warrants are not used in BC

- Generally, with the presumption of bail, the onus for bail is on the Crown on a balance of probabilities…however, s.469 offences reverse the onus to the accused:

469
Court of criminal jurisdiction
- "Every court of criminal jurisdiction has jurisdiction to try an indictable offence other than

(a)
an offence under any of the following sections:

(i)-(vii) includes treason, piracy, and alarming her Majesty

(viii) section 235 (murder)"


- Thus indictable offences are in the absolute, exclusive jurisdiction of a superior court
- In these s.469 offences, the onus switches to the accused on a balance of probabilities and there is no presumption of bail

- Additionally, while usual bail applications are heard in Provincial Court, s.469 offences are held in the BC Supreme Court
522(2) Interim release by judge only

- "Where an accused is charged with an offence listed in section 469, a judge of or a judge presiding in a superior court of criminal jurisdiction for the province in which the accused is charged shall order that the accused be detained in custody unless the accused, having been given a reasonable opportunity to do so, shows cause why his detention in custody is not justified within the meaning of subsection 515(10)"



- Therefore, murder reverses the onus

- The three essential bail criteria and assessment are located in s.515:

515(10) Justification for detention in custody
- "For the purposes of this section, the detention of an accused in custody is justified only on one or more of the following grounds:

(a)
where the detention is necessary to ensure his or her attendance in court in order to be dealt with according to law;



- Primary Ground: A is a flight risk (detention ordered to ensure A attends court)

(b)
where the detention is necessary for the protection or safety of the public, including any victim of or witness to the offence, having regard to all the circumstances including any substantial likelihood that the accused will, if released from custody, commit a criminal offence or interfere with the administration of justice; and



- Secondary Ground: A will commit other offences (detention for safety reasons)

(c)
(on any other just cause being shown and without limiting the generality of the foregoing, where – overturned by Hall) the detention is necessary to maintain confidence in the administration of justice, having regard to all the circumstances, including

(i)
the apparent strength of the prosecution’s case,

(ii)
the gravity of the offence,

(iii)
the circumstances surrounding the commission of the offence, including whether a firearm was used, and
(iv)
the fact that the accused is liable, on conviction, for a potentially lengthy term of imprisonment or, in the case of an offence that involves, or whose subject-matter is, a firearm, a minimum punishment of imprisonment for term of three years or more"


- Tertiary Ground: Any other cause needed to maintain confidence in the justice system…this is rarely used, public must be shocked by release


- Hall: "any other cause" is too vague and violates the Charter (now removed, the rest of s.515(1)(c) was upheld and remains intact here)



- If an accused fails on any of these three grounds, they are refused bail

- In most cases, the onus is on the Crown on a balance of probabilities that the accused doesn't meet one of the criteria; if it's murder, the accused must prove all three grounds

______________________________________________________________________________________

3) THREE FACTORS FOR BAIL: s. 515(10) JUSTIFICATION FOR DETENTION IN CUSTODY
- A further explanation of the three grounds in s.515(10):

a) Primary Grounds – A is a flight risk who won't show up in court


- To defeat this, defence counsel can show:




- Applicant has a steady lifestyle, such as a continuous job or taking classes




- Applicant has ties to the jurisdiction, such as property, family, and close friends




- Applicant has no record of not showing up for court dates




- Applicant is generally responsible, such as a reference letter from employer




- Applicant agrees to stringent conditions eliminating flight risk…ie: daily reporting, surety


- For the Crown, they will look for evidence that:




- Applicant attempted to leave the jurisdiction shortly before arrest




- Applicant has no ties to the jurisdiction, such as a traveler or resident elsewhere




- Applicant has a record of difficulty complying with court orders
- However, with the strong presumption of bail, if there are only some concerns about A being a flight risk, a court will be reluctant to deny bail on these primary grounds

- Instead, the court will imply strict conditions if there are some concerns here, such as taking away their passport/driver's licence, frequent reporting to a bail supervisor, house arrest, ect…

- Conditions can include sureties who will guarantee your compliance with the conditions and have to put up money to support the applicant's undertaking that they will show up in court


b) Secondary Grounds – A will commit other offences and obstruct justice



- Secondary ground strength varies depending on the seriousness of the offence


- There must be a "substantial likelihood" that the applicant will commit further offences

- See Wilson, where it's not enough for the Crown to argue that detention would be more convenient or advantageous…detention must be necessary

- For secondary grounds, there usually must be some tangible evidence that the applicant will commit more offences or obstruct justice



- To defeat this, defence counsel can show:




- Applicant has good personal attributes that offset the criminal record




- Criminal record is dated and applicant has solved their past problems




- Letters of reference from community members such as boss, family, professor, ect…




- Suggestions of conditions to alleviate concerns, such as alcohol consumption restrictions



- For the Crown, they will look for evidence that:




- Applicant has a lengthy criminal record



- Prior offences committed while applicant was on probation or on a conditional sentence




- Applicant has psychological or other personal issues


c) Tertiary Grounds – Granting bail will not maintain confidence in the justice system


- Often occurs when there is no issue on the first two grounds


- Hall struck out "on any other just cause", but upheld "maintain confidence in the justice system"



- Adiwal: this is based on the presumption of innocence and the reasonably informed person

- However, in certain circumstances, it will be justified to deny an applicant bail on the basis of maintaining public confidence in the justice system based on Parliament's criteria in s.515(10)(c)

- This is often on a murder charge, where every one of the four criteria is heavily weighed against the accused:


i) Strength of the case – depends


ii) Gravity of the offence – most serious offence in the Code

iii) Circumstances/firearm used – often a gun, knife, ect…


iv) Long term of imprisonment – 1st degree murder has life in prison w/o parole for 25 years

- H: Does Hall stand for the proposition that you can't get bail for murder?  No, because:


a) Strength of the case


- This is the only factor against the accused, and defence can attack the Crown's case



- A good tactic is to delay the bail proceedings so that you can find out about the Crown's case



- However, downside is this can expose your trial strategy to the Crown too early

b) Hall only used in exceptional circumstances
- Hall, para. 25: "The crime was heinous and unexplained.  The evidence tying the accused to the crime was very strong.  People in the community were afraid"

- Must argue that "this murder" isn't as heinous and isn't causing the same level of broad community concern as in Hall

- Hall, para. 40: "Where, as here, the crime is horrific, inexplicable, and strongly linked to the accused, a justice system that cannot detain the accused risks losing the public confidence upon which the bail system and the justice system repose"


- Must argue "this murder" isn't as strongly linked to the accused

- Adiwal and Wilson put Hall in its proper context and demonstrates that the courts won't lock up everybody under the tertiary ground, based on:


a) Counsel arguing "strength of the case", and


b) Distinguishing Hall, where nexus wasn't as strong and public uproar wasn't as great
- The next case concerns the right not to be denied bail without just cause under s.11(e) of the Charter...
R. v. Hall (2002 SCC)…Bail denied to an accused after a public outcry in which community were "scared"

F:
- In 1999, a woman’s body was found with 37 wounds to her hands, forearms, shoulder, neck and face  - Her assailant had tried to cut off her head…murder caused significant public concern and a general fear that a killer was at large

- Based on evidence linking the accused to the crime, he was charged with first degree murder, who then applied for bail

- The bail judge held that  pre-trial detention was not necessary “to ensure . . . attendance in court” nor for the “safety of the public” (s. 515(10)(a) and (b) of the Criminal Code)

- He denied bail, however, under s. 515(10)(c) in order “to maintain confidence in the administration of justice” in view of the highly charged aftermath of the murder, the strong evidence implicating the accused, and the other factors referred to in para. (c)

- Superior court judge dismissed the accused’s habeas corpus application challenging the constitutionality of s. 515(10)(c), which the Court of Appeal affirmed

I:
- Is portion of s. 515(10)(c) permitting detention “on any other just cause being shown" constitutional?

J:
- No, for Hall (5-4 decision), but the balance of the tertiary ground in s. 515(10)(c) can stand alone as a functioning whole without doing damage to Parliament’s intent

A:
- Since the phrase "without just cause" confers an open‑ended judicial discretion to refuse bail, it is inconsistent with both s. 11(e) of the Charter, which guarantees a right “not to be denied reasonable bail without just cause”, and the s.11(d) presumption of innocence

- It is a fundamental principle of justice that an individual cannot be detained by virtue of a vague legal provision

- Parliament must lay out narrow and precise circumstances in which bail can be denied

- Also, the impugned phrase is not justified under s. 1 of the Charter
- Its generality impels its failure of  the proportionality branch of the Oakes test 

- However, the balance of s. 515(10)(c), which authorizes the denial of bail in order “to maintain confidence in the administration of justice”, is valid

- It provides a basis for denying bail not covered by s. 515(10)(a) and (b)

- Although the circumstances in which recourse to this ground for bail denial may not arise frequently, when they do it is essential that a means of denying bail be available because public confidence is essential to the proper functioning of the bail system and justice system as a whole

- Additionally, denial of bail “to maintain confidence in the administration of justice” having regard to the factors set out in s. 515(10)(c) complies with s. 11(e) of the Charter
- Parliament has hedged the provision with important safeguards:  a judge can only deny bail if satisfied that, in view of the four specified factors and related circumstances, a reasonable member of the community would be satisfied that denial of bail is necessary to maintain confidence in the administration of justice

- The provision is not overbroad but strikes an appropriate balance between the rights of the accused and the need to maintain justice in the community

- Here, the bail judge in this case considered the relevant factors and held that it was necessary to deny bail in order to maintain public confidence in the justice system, and there is no error in his reasoning 


- These circumstances were particularly aggravated…see above 
R:
- If bail is not denied by s.515(10)(a) or (b), it can be denied under s.515(10)(c) if it is satisfied that, in view of the four specified factors and related circumstances, a reasonable member of the community would be satisfied that denial of bail is necessary to "maintain confidence in the administration of justice"

- The next case deals primarily with the secondary ground for judicial interim release…
R. v. Wilson (1998 BCCA)…On secondary grounds, a convenient or advantageous detention isn't sufficient

F:
- Applicant involved in a home invasion of a 72 year old man, who died of a stress-induced heart failure from the incident…applicant and 2 buddies ran off and used his credit cards


- At original bail hearing, his step-father wasn't willing to be a surety…now he is with his mother


- Also, Crown no longer has a strong case on first degree murder…much stronger for manslaughter

I:
- Can the Crown still meet the three grounds of s.515(10)(c) for denying bail?

J:
- No, for Wilson, bail with conditions granted

A:
- There are three grounds to s.515(10)(c):



a) Primary Grounds – A is a not a flight risk



- Crown now concedes first degree murder case is weak


- Additionally, applicant's step-father and mother can be sureties for their full net worth and are prepared to supervise his compliance with the bail conditions



b) Secondary Grounds – A doesn't endanger the public
- Bail is only denied for those who pose a "substantial likelihood" of committing an offence or interfering with the administration of justice, and only where this "substantial likelihood" endangers "the protection of safety of the public"

- Here, detention is not "necessary" for public safety, only convenient or advantageous



c) Tertiary Grounds – A fulfilled his onus



- Only granted in extreme situations

R:
- When proving secondary grounds for bail pursuant to s.515(10)(b), there must be a "substantial likelihood" that the applicant will commit further offences or obstruct justice, and it will not be sufficient if detention is only convenient or advantageous for the Crown

- The next case deals with the tertiary ground as well as grounds for bail review…
R. v. Adiwal (2003 BCSC)…Bail hearing appeals are a hybrid between proper appeal and new hearing

F:
- Applicant charged with kidnapping, aggravated assault, and possession of a handgun for the purpose of committing an offence…trial is 18 months away

- Charged with several co-accused, but there was no evidence that he took part in the planning

- Lives with father who is on long-term disability, attends BCIT, and works at a car dealership

- States that if he is granted bail, he would continue to reside with his parents and be under their supervision, and the father is willing to take responsibility and supervise him

- Crown argues that he should be denied bail to maintain confidence in the administration of justice under s.515(10)(c), since they have a strong case, the crime was serious, and carries a life sentence

I:
- Should the applicant be denied bail under s.515(10)(c) because detention is necessary to maintain confidence in the administration of justice?

J:
- No, bail granted with conditions

A:
- This is a bail review in a superior court from an order made by a Provincial Court Judge



- In such as hearing, it is not a hearing de novo nor an appeal…it's a hybrid

- Crown or applicant must show that Judge made an error in law or principle, or that circumstances have changed in that it would be unjust not to overturn the order

- Para. 40: "Given the importance of the presumption of innocence to our justice system, public confidence in the administration of justice will in most circumstances be maintained and enhanced by the pre-trial release of an accused who is not required to be detained on the primary or secondary ground.  Detention may be required on the tertiary ground in relatively rare cases."
- The public's confidence in the administration of justice pursuant to s.515(10)(c) has two contexts:


a) Presumption of Innocence


- Principle lies at the heart of the criminal justice system and the criminal law



- One of the factors that must be weighed in bail determination


b) Based on the reasonable, informed person


- The criterion of public perception must not be that of the lowest common denominator


- Informed public understands that there exists a constitutionally guaranteed presumption of innocence (s.11(d)) and the right not to be denied reasonable bail without just cause (s.11(e))


- Some inconveniences with respect to the effectiveness in the repression of crime is the price that must be paid for life in a free and democratic society


- There are 4 factors Parliament has listed in s.515(10)(c)



- While seriousness of the offence is a factor the PJ relied on, it's only one aspect of a decision

- Placing undue weight on the circumstances of the offence would "improperly allow s.515(1) to become a means to start punishment before conviction"

- Also, the "strength of the case" factor here is not as strong as in other cases

R:
- Serious crimes can be distinguished from Hall on the tertiary ground analysis if counsel can show the weaknesses of the Crown's case and if there is not as large a public outcry
______________________________________________________________________________________

4) REVIEW OF BAIL

- Generally (except for serious s.469 offences), most first bail applications are at provincial court


- Can get an appeal of bail at the BC Supreme Court (s.520 of the Criminal Code)

- As for procedure during bail review, look at s.520(7) of the Criminal Code:

520(7) Evidence and powers of judge on review

- "On the hearing of an application under this section, the judge may consider

(a)
the transcript, if any, of the proceedings heard by the justice and by any judge who previously reviewed the order made by the justice,

(b)
the exhibits, if any, filed in the proceedings before the justice, and

(c)
such additional evidence or exhibits as may be tendered by the accused or the prosecutor,

and shall either

(d)
dismiss the application, or

(e)
if the accused shows cause, allow the application, vacate the order previously made by the justice and make any other order provided for in section 515 that he considers is warranted"

- Usually there are very strict rules about introducing new evidence on appeals generally to prohibit retrials, but s.520(7) of the Code allows for additional evidence

- In Adiwal, Romilly J. makes several comments about bail review in a superior court:

- Para 27: "There seems to be a difference of opinion as to whether a review hearing in the Superior Court from an Order made by a Provincial Court Judge is a de novo hearing or an appeal.  The conventional wisdom would seem to suggest that it is a blend of the two"

- Para. 29: "The onus is on the Applicant to show that the Justice or Provincial Court Judge who fixed the original bail made an error in law or in principle, that the circumstances have changed or that it would be unjust not to Order the release"

- Two ways you can successfully argue before a review judge at a bail review hearing:


a) Error of law


- ie: there was an error in law, such as using the wrong onus or misapplying the law


b) Changing circumstances


- ie: strength of the case has changed due to ongoing police investigations

- ie: new evidence arises relating to the first two bail grounds…in Wilson, by the time of the bail review hearing, an uncle stepped forward as a surety and was willing to monitor the accused

- The strict rules of evidence applicable to a trial do not apply to bail review hearings

- Can provide evidence in summary form or in documents instead of calling witnesses

- s.469 offences have a different review process


- Initial bail hearings aren't heard at provincial court…they take place in Supreme Court

- Review of this order is severely limited…can go to BCCA, but you need to get leave to appeal, and this appeal is usually denied

- Therefore, for s.469 offences, you must be extremely careful at the initial bail hearing due to no automatic access to an appeal

- Only circumstances where leave to appeal would be granted:


a) Denial of review would lead to injustice


b) Area of law is unsettled and needs a determinative statement

______________________________________________________________________________________

IV. DISCLOSURE

1) INTRODUCTION

- Here, main issues regarding disclosure involve:


a) Timing of disclosure


b) Degree of the Crown's responsibility


c) Forcing the Crown in unique circumstances to obtain materials that aren't in their possession

- Disclosure is a Charter-based right…see section 7:

7
Life, liberty and security of person
- "Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice"

- Many wrongful conviction inquiries conclude that the error occurred due to an absence of full disclosure

- Disclosure of seemingly irrelevant documents could have triggered additional investigation on the part of the defence

- Basic concept behind the broad duty of disclosure is that the Crown, after they charge somebody, is responsible for turning over all documents to the defence

- This is both a common law concept as well as a right under the Charter as essential for the accused making full answer and defence

- Crown must turn over all fruits of investigation to defence – regardless if it hurts or helps – that could reasonably be used in defence or possibly be relevant to the court

- Threshold: is it clear that it is irrelevant?  If not, and the materials have at least a possibility of being relevant, they must be disclosed to the defence, as often Crown won't know the defence's theory

- For disclosure purposes, the Crown and police are treated as one party

______________________________________________________________________________________

2) TIMING OF DISCLOSURE

- Full disclosure is meaningless if they are delivered late in the course of a trial

- Therefore, it is fundamental to comply with full disclosure rules to provide the defence with early disclosure as soon as reasonably possible
- Timing is important for several reasons:


a) Early disclosure critical for making full answer and defence


- Defence counsel must read and analyze a large amount of material



- Often materials (ie: hand-written notes) aren't currently in admissible form



- Counsel actively reviews material to determine if further applications are necessary

b) Critical to efficient functioning of the criminal justice system


- Early disclosure can often lead to conclusion that the accused has no case



- Therefore, pre-trial hearings, preliminary procedures, and unnecessary trials are avoided


c) Counsel must make decisions about proceedings well before the trial date



- Often timing of disclosure affects the defence strategy (ie: severance)



- There are certain circumstances where the Crown can legitimately delay bringing full disclosure:


a) Practicalities


- Defence can't make unreasonable requests where Crown can't supply info sufficiently


b) Safety
- Some surveillance evidence or wiretaps may be ongoing, and disclosure of this information will eliminate this tactic from being a fruitful area of evidence

- However, the ultimate arbitral of delay in full disclosure is the trial judge, and the Crown has the duty of proving that the ongoing investigation is necessary


- Dixon: any disclosure requests from the defence must be specific

- The next case involves extremely late disclosure during the trial…

R. v. Baxter (1997 BCCA)…Defence must indate that there is a reasonable possibility of prejudice

F:
- Four guys accused of a drug conspiracy, and the Crown does broad disclosure


- Proceedings were severed, as the other three no longer want a part of the indictment


- Problem is that 3 of the accused decide to plead guilty…only 1 goes to trial


- The last accused (Baxter) wants to use statements from the other three guys as witnesses

- General rule for disclosure is that anything that could be reasonably used by the defence should be disclosed, and the Crown has the statements from the 3 guys as part of the ongoing investigation

- Crown makes a deal with the 3 guys for statements where if they talked to the Crown, the Crown wouldn't disclose their statements

I:
- Can the Crown contract away their disclosure duties?

J:
- No, for Baxter, mistrial declared

A:
- Crown argues that they have safety concerns over disclosure



- However, here there was no tangible evidence that this was an actual concern

- When looking at the record as a whole, the court couldn't conclude that there were legitimate security problems

- Therefore, here there was extremely late disclosure where the defence was making ongoing disclosure requests

- Some comments on prejudice (expanded on in Dixon…see below):

a) There must be a reasonable possibility of prejudice in terms of the actual conduct of the trial and the decision to convict the accused

- ie: issue of credibility of key witnesses 

- Must be reasonable, not any possibility of prejudice

b) Evidence might not have been directly used, but may have influenced the way the defence conducted themselves and their strategy
- Defence counsel should show that they were diligent in strategy, show they took another route but for that evidence (not just speculation, but reasonable possibility)

- N: It’s a pretty tough thing for the defence to show 

c) Main factor in assessing whether there is a reasonable possibility of prejudice: That the defence did not request the material when they had notice of it, defence didn’t exercise diligence to try to obtain it (it’s their responsibility to make the request)

- Weighs in favour of the fact that the evidence was marginal (ie: if defence counsel doesn’t object to something at trial, it’s evidence that defence counsel at the time didn’t think it was a major problem)

- Not the determining factor, but a major factor

- Presumes defence counsel is competent, and that they assessed that this info wasn’t critical

- TJ allowed trial to continue…BCCA disagrees, as late disclosure into the trial invalidated the trial and required a retrial

- H: BCCA holds that D doesn't have to show prejudice…not current state of the law, as usually D will have to state how late disclosure is affecting their ability to make full answer and defence

R:
- If the defence gets important material during the trial relating to critical witnesses, there will be a very strong presumption that it is causing the defence prejudice in its ability to make full answer and defence during the trial

- Note: Defence must ask for a remedy, such as:

a) Generally ask for an adjournment (limited remedy) 

b) May ask to exclude the evidence (severe remedy)

c) Ask for a mistrial (extreme remedy) (Baxter)

d) Ask crown to recall a witness, if it helps to fix the situation to cross-examine them again

- The next case involves materials in Crown's possession, and post-trial it's revealed Crown had materials that it should have disclosed

- Also shows that a new trial will not automatically be awarded on such circumstances…

R. v. Dixon (1998 SCC)…Crown cannot contract out of its disclosure obligations

F:
- Many accused charged in a brawl involving a number of assaults and lots of witnesses where the attackers surrounded their victims in turn and kicked and pummelled them…two victims (Gillis and Charman) were badly injured and a third (Watts) was permanently and very seriously injured

- Dixon, the only one who defends the charge and went to trial, was convicted of aggravated assault

- During the course of the trial, counsel for all the accused were provided with copies of police occurrence reports which included summaries of statements given by four individuals, all of which weren't groundbreaking but met the standard for disclsoure

- None of the four statements was produced by the Crown and this gave rise to a ground of appeal based on the Crown’s failure to disclose information as required by s. 7 of the Charter
I:
- What is the role of prejudice in cases of late disclosure?

J:
- For Crown, defence must show that late disclosure prejudiced them

A:
- The court holds that even if you get disclosure after the trial, it must pursue a prejudice analysis that had three main focuses:


a) Is there a reasonable possibility that new disclosure could have affected the trial result?


- Must be a reasonable possibility, not just any possibility…also not a probability



- ie: issue of credibility of a key witness



- Often referenced as a separate analysis…ie: if the answer here is "yes", then stop


b) Did late disclosure impact defence strategy and conduct?

- Sometimes, an irrelevant or cryptic piece of information will trigger the defence to lead on a course of inquiry that will lead somewhere important

- Defence counsel must show that they were diligent in their strategy and show that they took another route of inquiry but for that inquiry



c) Was the conduct of defence counsel reasonable?



- This is the main factor in assessing whether there is a reasonable possibility of prejudice

- ie: the defence did not request the material when they had notice of it, but the defence didn't exercise diligence to try to obtain it

- Presumes defence counsel is competent, and they assessed this information wasn't critical


- Here, there was a brawl with prior statements from witnesses that weren't disclosed



- However, it didn't look like it was material that was critical to defence analysis



- Material that was provided to the defence was referenced to in the material the defence received



- However, the defence never made a follow-up request for it

- Therefore, to do nothing in the face of knowledge that relevant information has not been disclosed will, at a minimum, often justify a finding of lack of due diligence, and may, in certain circumstances, support an inference that counsel made a strategic decision not to pursue disclosure

R:
- Defence counsel is not entitled to assume at any point that all relevant information has been disclosed to the defence, because just as the Crown’s disclosure obligations are ongoing, and persist throughout the trial process, so too does defence counsel’s obligation to be duly diligent in pursuing disclosure
______________________________________________________________________________________

3) CONTENT OF THE CROWN'S DUTY OF DISCLOSURE

- The general rule is that the Crown only has to disclose materials "in their possession"
- The Crown is not under a general responsibility to collect every single piece of evidence, so defence counsel must often conduct its own investigation

- Stinchcombe (SCC) sets out the general principle that the Crown must disclose all evidence that is potentially relevant

- Here, again, Crown and police are treated as one entity

- However, there may be exceptions if defence can establish:

a) Further materials available



- Highly relevant material might be outside of the Crown's possession


b) Crown in best position


- Crown is in a better position to conduct the information

- Ahluwalia: while defence can conduct their own investigation, Crown has a better potential for a state-to-state relationship with an international entity such as the FBI

- Issue: what if there was another potential witness to the event, but the police didn’t get a statement? What can defence counsel do?

- Request a statement from the witness from the police and crown, and/or request the witness’s contact info so we can interview him ourselves

- The next case discusses whether there is an exception to this general rule, and whether there are certain circumstances where the Crown has a duty to obtain further information for the Court and the defence…

R. v. Ahluwalia (2000 Ont. CA)…In unique cases, Crown may have duties for info out of their control

F:
- Key witness in a drug and fraud case is in the USA and protected as an FBI informant


- Defence wants disclosure about the witness' criminal record, which is provided

- However, it later is revealed that the witness has a more extensive criminal record with offences that weren't listed in the original record provided to the defence…raises two critical issues:


a) Fairness – defence at trial didn't have the witness' full criminal record


b) Procedure – how did it happen that only a partial record was created?



- How did the witness know the record was limited?  Who changed the record?

- Defence complained on the lack of record, but Crown claims they just presented what FBI gave them

I:
- Was providing a partial record to the defence acceptable in this case?

J:
- No, for Ahluwalia…didn't matter that the evidence wasn't in the Crown's possession

A:
- Doherty J. holds that the Crown isn't a private litigant with limited duties



- Instead, they are ministers of justice with the responsibility to ensure fair trials


- They should have been the first people to be concerned when it looked like there were problems


- Here, there were 2 factors to trigger a declaration that the Crown had an expanded duty:



a) Clear error in the criminal record that Crown should have been outraged about



b) Crown is more likely to be communicative to the FBI than defence counsel

- Therefore, while these are exceptional/unique circumstances, the Crown may have certain obligations with regard to information that is not directly in their control

- If it looks like it's critical to provide full answer and defence, and if it looks like the Crown is better situated than defence to obtain that information, then the Crown must make its best efforts to obtain that information

R:
- Pursuant to s.7 of the Charter and the Crown's duties as ministers of justice, the Crown had a duty to make all reasonable steps/efforts to obtain information that was critical to assessing whether there was a fair trial
- Even if the Crown withholds materials for special circumstances such as national security, defence counsel can make motions in unique circumstances for non-traditional remedies:

a) s.7 or s.11 Arguments

- ie: Without full knowledge of the highly relevant materials, it's impossible to make full answer and defence and have a fair trial

b) Non-benefical inference to the defence
- ie: When assessing credibility, must keep in mind that there might be other evidence available that would impact the credibility of the witness

c) Right of the defence to cross-examine or present otherwise inadmissible evidence

- ie: third-hand notes from a friend, which usually isn't admissible, could be an exception

______________________________________________________________________________________

V. SEVERANCE
1) INTRODUCTION

- While severance might be the toughest motion to get, it is possibly the most important motion


- Court are extremely reluctant to grant severance, and there are few successful cases out there


- It is often the motion on which guilt or innocence turns

- The Crown controls many aspects of a charge
- Crown has first discretion on how to word the charge and whether to put multiple charges and multiple accused on same indictment


- Very common to see several accused on the same charging sheet

- There is a presumption that if the Crown has multiple accused or multiple charges, the accused will be facing all those charges at trial together

- Strong presumption that persons accused of joint commission of a crime should be tried together


- Presumption is particularly strong where co-accused are each alleging the other party is guilty


- Defence counsel must decide whether to challenge, as it can be highly prejudicial and affect fairness

- Jury will hear a lot of evidence in a multi-count or multi-accused indictment that they would not hear had the proceedings been severed

- ie: accused charged with 7 offences, jury must find on each offence alone and consider each in watertight compartments

- Problems with the breadth of evidence and potential prejudice if there is more than one accused:


a) Potential Confusion


- Juries already have a lot of issues to deal with in a usual trial


- However, with multiple accused, juries have even more confusing charges than usual

b) Potential Prejudice to Individual Accused

- There are a variety of ways that accused that is presented on trial with a co-accused is prejudiced



- Some evidence applies to both accused; other evidence only applies to one or the other

- Juries aren't supposed to apply evidence against one accused to the other, but it may be difficult to erase a confession in the jury's mind even when instructed to dismiss it

- Crown in general bad character evidence against A, but B can make a "cut-throat" defence and has more lee-way to bring in A's bad past behaviour to present full answer and defence


- ie: confessions only admissible against the maker and not against the co-accused

- ie: in a duress defence, A would want to call B…but accused aren't required to testify

- ie: bad defences by B and C in admitting evidence may indict A even where A resists it

- N: If we were concerned with overcoming fairness issues in the criminal justice system, we would not have joint trials where there are many accused on the same indictment


 - This problem is heightened when you consider that judges almost never grant a s.591 application

- General Rule: You can seek severance if it's in the interests of justice
- Accused has the onus of establishing on the balance of probabilities that it would be in the interests of justice for the accused to be severed

- Sopinka J. in Crawford: "The general rule, therefore, is that the respective rights of the co-accused must be resolved on the basis that the trial will be a joint trial.  This does not mean, however, that the trial judge has been stripped of his discretion to sever.  That discretion remains, and can be exercised if it appears that the attempt to reconcile the respect rights of the co-accused results in an injustice to one of the accused."

- The interests of justice are defined broadly…not just the interests of the accused, but there are other interests that militate for/against severance, including:

- Society's interest to ensure that guilty people don't walk free…but also don't want to offend the presumption of interest

- Public interest in allocation of resources of the criminal justice system

- Judicial interest to ensure that cases are heard on the merits…but there's a risk in severing cases of producing inconsistent or illogical results

- Administrative interest to improve efficiency by eliminating backlogs of trials

- There are both tactical advantages and disadvantages for an accused to having no severance:


a) Advantages – Where co-accused can potentially benefit from not severing



- Can argue a "cut-throat" defence and try to pin the crime on the other co-accused



- Inadmissible evidence against one defendant means it can't be presented at all



- Only one accused might have standing to argue there's been a Charter violation



- Ability to pool resources between co-accused



- Big trials have a way of collapsing, Crown cuts a plea bargain, and some people get cut loose


b) Disadvantages – Where co-accused can potentially lose from not severing



- Limited ability to present evidence in your defence



- You can't call the co-accused



- Complexity of proceedings (ie: more evidence, more instructions to the jury, ect…)

- While severance is usually an issue that can benefit an accused, there are also some advantages for the Crown as well for severance:


- Less general confusion during the trial


- Shorter trial means less room for reasonable doubt to creep into the minds of the jury


- Can get two shots at a guilty verdict at the accused

- General social/institutional reasons for not allowing a severance application and having trials together:

a) Inconsistent Verdicts
- Separate trials where co-accused are blaming each other for the crime raises the danger of both inconsistent verdicts and a concern that the truth will not be discovered at either trial

- Can lead to wrongful acquittals with cut-throat defences (N: these are rarely successful)

- If trials are held separately, neither jury will hear the complete story


b) Judicial Efficiency


- Less court time…better to have the story told once


c) Victims Rights


- With separate trials, victims might spend years in courtrooms testifying against different accused

- There are 2 keys that are central to any successful severance application:

a) Timing



- Defence counsel should always apply for severance at the beginning of trial
- The Crown, in putting together trial preparation in complex trials, is extremely difficult…therefore, once the train starts rolling, it's almost impossible to stop

- If refused, you can always bring application for severance again at different points in the trial 

- However, if you bring a motion during trial, there must be an extremely good reason why there were no reasonable grounds pre-trial, but circumstances have changed severely during the trial

- ie: in Suzack, the application was brought 4 times and refused all 4 times


b) Make Application Twofold


- Must make a two-pronged argument




i) There is very particular prejudice in this case that is more than general prejudice


- With any joinder of trials, there's potential for significant prejudice…must be unique



- ie: argue that calling B (co-accused) is critical to the case

ii) Policy basis for trials in general don't apply in same degree as usual

- Argue that the principles and policy reasons that underlie the whole reason for allowing joint trials don't apply, or apply with less force in this particular circumstance

- ie: no cut-throat defences, and A has a different defence (intoxication v. identity) where almost no Crown witnesses will overlap, A will make identification admissions that will eliminate the need to allocate a lot of resources to prove identification

- ie: in society's interest for A to have a short simple trial that is separate from B and C's longer, circus-style proceedings

______________________________________________________________________________________

2) SEVERANCE OF INDIVIDUAL ACCUSED

- For severance, look to ss. 589 and 591 of the Criminal Code:

589
Count for murder
- "No count that charges an indictable offence other than murder shall be joined in an indictment to a count that charges murder unless

(a)
the count that charges the offence other than murder arises out of the same transaction as a count that charges murder; or

(b)
the accused signifies consent to the joinder of the counts"

- Therefore, can only join murder with murder unless the indictable offence occurs in the same transaction (ie: murder committed while kidnapping) or D consents to joinder

591(1) Joinder of counts
- "Subject to section 589, any number of counts for any number of offences may be joined in the same indictment, but the counts shall be distinguished in the manner shown in Form 4"

- Therefore, any number of unrelated non-murder counts can be joined on the same indictment unless there is prejudice to the accused (ie: Pickton trial)

591(2) Each count separate
- "Where there is more than one count in an indictment, each count may be treated as a separate indictment"

591(3) Severance of accused and counts

- "The court may, where it is satisfied that the interests of justice so require, order

(a)
that the accused or defendant be tried separately on one or more of the counts; and

(b)
where there is more than one accused or defendant, that one or more of them be tried separately on one or more of the counts"

- Section vests a broad discretion in the trial judge

- Discretion must be exercised bearing in mind the competing interests of public and accused

591(4) Order for severance
- "An order under subsection (3) may be made before or during the trial but, if the order is made during the trial, the jury shall be discharged from giving a verdict on the counts

(a)
on which the trial does not proceed; or

(b)
in respect of the accused or defendant who has been granted a separate trial"

591(5) Subsequent procedure

- "The counts in respect of which a jury is discharged pursuant to paragraph (4)(a) may subsequently be proceeded on in all respects as if they were contained in a separate indictment"

591(6) Idem
- "Where an order is made in respect of an accused or defendant under paragraph (3)(b), the accused or defendant may be tried separately on the counts in relation to which the order was made as if they were contained in a separate indictment"

R. v. Suzack (1999 Ont. CA)…Courts will go to great lengths to avoid severance by using jury instructions

F:
- Suzack and Pennett from convictions for first degree murder of a police officer…life + 25 years


- Manslaughter, a lesser offence, wouldn't carry a life sentence and have earlier possibility of parole

- Constable MacDonald had pulled over their vehicle and was then beaten and fatally shot

- Only one accused had fired the fatal shots, and while both admitted to attacking the officer and committing manslaughter, each accused the other of killing him…ie: set up "cut-throat defences"

- Jury convicted both accused of first degree murder…both were obviously involved in the assault

- On appeal, Suzack claimed the judge erred in refusing his 4 applications for severance

- While severance was argued mid-trial, Suzack's counsel argued that they didn't reasonably foresee pre-trial the prejudice being as significant as it turned out to be

- Pennant starts going after Suzack's bad history to show a general propensity for violence in proving that he fired the shots that killed the police officer (Crown couldn't get into general criminal past)

- Suzack, on appeal, argues that TJ misdirected the jury as to the legal basis upon which Suzack could be convicted of murder, and regarding the use the jury could make of evidence concerning Suzack's propensity for violence, his pre-trial silence, and his access to Crown disclosure

I:
- Should the trial judge have ordered severance?  Can one co-accused submit evidence of the other co-accused's general propensity for violence and past history?

J:
- For Crown, it was within TJ's discretion to deny the severance application

A:
- Court beings by noting separate trials where co-accused were blaming each other for the crime raises:

a) Danger of inconsistent verdicts


- More helpful for jury to see the whole issue before them when making the assessment

b) Concern that the truth would not be discovered at either trial


- ie: Would never find out who shot the officer

- Evidence overwhelmingly established that Suzack and Pennett engaged in a joint criminal enterprise 

- The jury heard evidence that cast Suzack in a bad light; however, the jury would have heard much of that evidence had Suzack been tried alone

- Therefore, TJ properly assessed the jury's ability to apply difficult instructions and properly assessed the potential for misuse by the jury of the propensity evidence, which were relevant considerations in determining whether to grant severanc

- TJ had to consider the practical consequences of ordering severance several weeks into a complicated and highly publicized trial

- No error in the judge's instructions on the propensity evidence regarding Suzack


- The general rule is the Crown can't bring an accused's character into issue


- However, an accused can bring up a witness' bad character to assess credibility
- Here, the TJ's instructions adequately protected Suzack's right to a fair trial
- Although the judge did not address Suzack's pre-trial silence, this did not prejudice Suzack as the jury could not possibly have taken from the evidence or from counsel submissions that Suzack's silence was positive evidence of his guilt

- TJ instructed jury that the evidence was only admissible against Pennant, not against Suzack

- Solution: charge to the jury properly balanced the competing interests of Suzack and Pennett with regard to the propensity evidence concerning Suzack

- When considering whether Pennant (B) is guilty, forget about Suzack (A)as an accused…but can use Suzack's (A) bad character evidence when considering whether Pennant (B) was the shooter

- When you're considering guilt of Suzack (A), can't use his bad character evidence to judge whether Suzack (A) was the shooter

- In sum, you can use the general propensity evidence to acquit B but not convict A
-N: evidence of how far courts will go to keep joint trials togther

R:
- Complex instructions to the jury can keep joint trials together by correcting any potential prejudice to one accused that may arise when a co-accused, in their own defence, introduces general propensity evidence of the other accused' bad character and history of violence

______________________________________________________________________________________

3) SEVERANCE OF INDIVIDUAL COUNTS

- Often, there are not multiple accused on an indictment, but instead multiple offences


- Might be a Kineapple situation where there are multiple charges that relate to a similar event


- Might be a number of similar crimes against a large number of victims


- Might be a temporal similarity with different offences occurring during a short "crime spree"

- Under s.591, an accused may make an application to sever counts and have separate trials for them


- Accused must argue that large number of counts would create a presumption of guilt

- Accused must also be reasonable and point out that while certain offences look similar, the issues in the trial are very distinct between the charges (ie: in fraud, stealing v. misappropriation)

R. v. B. (M.O.) (1998 BCCA)…Application for severance of counts failed b/c weren't significantly different

F:
- Appeal by MOB from convictions for multiple counts of sexual abuse of young people

- MOB was an acting assistant deputy regional director for court services, a justice of the peace, and a district registrar for the Supreme Court of British Columbia

- Before the commencement of the trial, MOB applied for a severance of counts, and sought eight separate trials, one for each complainant

-  The trial judge severed four counts involving two complainants, and the trial proceeded with six complainants on a 32-count indictment

- Part of evidence relied upon was that of DB (adopted son), which was used as similar-fact evidence

- TJ admitted this evidence, as DB was similar in age to the other complainants, B stood in loco parentis to him, and the sexual assaults were similar to the other assaults committed by MOB

- TJ also provided very clear instructions to the jury on the use of similar fact evidence

- MOB claimed that the trial judge erred when he refused to sever the first 17 counts that pertained to JLN, one of the complainants…also claimed that it was an error to admit DB's evidence

I:
- What factors should apply when deciding if there should be severance between counts?

J:
- For Crown, trial judge did not err by failing to sever the first 17 counts

A:
- The factual and legal nexus between the counts was overwhelmingly strong

- JLN was approximately the same age as the other complainants, and MOB was in a custodial relationship with him when the assaults occurred

- The assaults against him followed the same pattern as the assaults suffered by the other complainants with whom he was grouped

- The procedural concerns that pertained to the severance were significant

- If the counts were severed, inconsistent verdicts and a needless multiplicity of proceedings could have resulted

- Evidence was not unduly complex that it could not be dealt with during trial on the other counts

- In addition to usual safeguards inherent in a criminal trial, TJ put other safeguards into place

- Thus, the refusal to sever did not result in an injustice to MOB

- In R. v. DAC, Lambert JA set out factors that TJ should consider on a severance application:


a) The factual and legal nexus between the counts
- The more similar the facts and legal elements the jury will consider, the more likely it is for the counts to be kept together


b) General prejudice to the appellant


- Related conduct may convict on an accused on counts where there isn't sufficient evidence


c) The undue complexity of the evidence

d) Whether the appellant wishes to testify on some counts, but not others

- Sometimes accused wishes to testify to some counts, but not to others

- Therefore, accused may not have as advantageous a trial because once they get on the witness stand, they must answer all of the questions


e) The possibility of inconsistent verdicts

f) The desire to avoid a multiplicity of proceedings
R:
- While applications for severance of counts is not as restrictive as applications for severance of different accused, defence counsel must prove to the court a more logical method of grouping counts that undermines the reasons of keeping them together
______________________________________________________________________________________

VI. MOTIONS AND RULINGS

1) PROCEDURES IN BRINGING A MOTION – NOTICE AND FOUNDATION
- More often than not, the defence must take substantive procedural steps pre-trial and during trial


- Since BC has a farily strict charge approval process, a solid case exists


- Motions made during trials are often difficult during trial once the train gets in motion (ie: severance)


- Therefore, to make full answer and defence, substantive steps (ie: bringing motions) are necessary

- Examples of motions include:


- Motion for particulars to make full answer and defence because of a vague indictment


- Motion for full disclosure from Crown because of dissatisfaction of Crown's discretion to disclose


- Motion for severance because the Crown is running a circus

- There are two matters critical for defence counsel to consider when bringing a motion:


a) Foundation
- This ensures that defence is putting before the court the proper evidentiary and factual foundation for your motion

- A judge won't know the details of a case before they are informed

- ie: put a book of materials before a judge setting out evidentiary foundation for the motion

- Correspondence with Crown counsel, in addition to a book of materials, can prove that defence has been diligent in trying to settle before making motion and has laid out evidentiary foundation

- As a general rule, the more far reaching the argument, the more substantial foundation must be 

- ie: in a severance motion, the book of materials must indicate why the proceedings are unfair to the client, overview of the case, relevant documents/admissions, ect…

- If counsel is going after the integrity of an individual, counsel must have the most solid foundation possible (ie: going through entire process)


b) Notice
- For the same policy reasons why early disclosure to the defence is necessary, defence counsel must disclose motion materials to the Crown as early as possible

- Crown often concerned they don't have opportunity to provide the judge with full submissions to assist the court in determining whether to allow the motion

- There are statutory notice requirements under s.8 of the BC Constitutional Question Act:


(1)
Definitions

- "constitutional remedy" means a remedy under section 24 (1) of the Canadian Charter of Rights and Freedoms other than a remedy consisting of the exclusion of evidence or consequential on such exclusion"

(2)
Trigger and providing written notice

- "If in a cause, matter or other proceeding

(a)
the constitutional validity or constitutional applicability of any law is challenged, or

(b)
an application is made for a constitutional remedy (other than exclusion of evidence)

the law must not be held to be invalid or inapplicable and the remedy must not be granted until after notice of the challenge or application has been served on the Attorney General of Canada and the Attorney General of British Columbia in accordance with this section"

(4)
Particulars

- "The notice must

(a)
be headed in the cause, matter or other proceeding,

(b)
state

(i)
the law in question, or

(ii)
the right or freedom alleged to be infringed or denied,

(c)
state the day on which the challenge or application under subsection (2) or (3) is to be argued, and

(d)
give particulars necessary to show the point to be argued"


(5)
Timing

- "The notice must be served at least 14 days before the day of argument unless the court authorizes a shorter notice"


- In this notice, must describe grounds in sufficient detail (s.4)…ie: attach legal argument

- S.24(2) of the Charter can be used by the defence for excluding evidence

- There are also common law requirements for notice:


- There should be "reasonable notice" provided if defence is bringing a motion to exclude evidence


- Judge has discretion, but court often has a 1-2 week timeframe in mind


- The more complex the motion, the longer the timeframe

- The next case addresses two issues:


a) Is there a threshold a defence must pass before getting a motion?


b) What types of materials can defence counsel put before the court to get a motion?

R. v. Vukelich (1996 BCCA)…For a "Vukelich" motion, defence must show reasonable prospect of success

F:
- This was an appeal by Vukelich from conviction of conspiracy to import cocaine

- Generally, police can't go and search premises of an accused; they must prove "reasonable and probable grounds" that evidence exists on the premises to get a search warrant

- In the course of their investigation, the police searched Vukelich's property from a search warrant and among other things found a book entitled "Cocaine Handbook, An Essential Reference"

- A voir dire on the constitutionality of the search was not held

- Obviously, defence wants to exclude the evidence on the grounds that the police didn't have proper grounds to search under s.8 (unreasonable search and seizure) and get a s.24(2) Charter remedy

- Vukelich claimed that the information supporting the search warrant contained misleading statements

- He also argued that the trial judge erred in allowing a cocaine handbook into evidence

I:
- When the constitutionality of a search warrant is challenged, must the TJ conduct a voir dire in order to give the party whose premises have been searched an opportunity to cross-examine the deponent?


- What is the proper threshold for a voir dire in such circumstances?

J:
- For Crown, TJ not obligated to hold a voir dire in these circumstances

A:
- Defence points to some problematic aspects and claimed that he had a right to challenge the validity of the warrant…he wanted to show that the grounds for the search were shaky

- He argued that a voir dire was mandatory under the circumstances



- However, Crown countered that defence needs to cross a certain threshold for a hearing


- BCCA holds that bringing a motion to exclude evidence is not the right of the defence


- This is based on a concern for allocation of judicial resources


- To cross the Vukelich threhold, defence must show that there's a reasonable prospect of success


- After crossing this threshold, court will decide whether to have a full-blown hearing

- Here, even without the statements, the information was sufficient to support the warrant

- The cocaine handbook was not prejudicial

- The jury was instructed to regard it only as circumstantial evidence confirming Vukelich's participation in the cocaine trade

- Generally, in s.8 motions, defence will want to cross-examine police officer and call them as witness in a hearing (ie: a voir dire) to determine whether or not the police had proper grounds to search

- Since s.8 involves calling witnesses, defence counsel has more pressure to provide a very solid set of materials

- Additionally, in Vukelich motions, Crown has a strict duty to provide full disclosure before they argue that the defence's motion has no reasonable possibility of success


- When putting together materials for motion, process can be more efficient by allowing flexibility


- Statements of counsel can be used to provide information to the court



- Can also use witness statements in lieu of calling witnesses, videotapes, ect…



- Therefore, judges get overview without calling witnesses and having 1 month pre-trial hearings

R:
- There is a threshold the defence needs to meet before they get a full hearing on their motion, and in order to get motion heard, defence has onus to provide the court with a record that shows that there's a reasonable prospect of success
- As a result of this case, counsel refers to Vukelich Hearings to determine whether defence counsel meets the threshold of "reasonable prospect of success" to hold a voir dire
- Note: this may be specific to s.8 Charter arguments regarding validity of search warrants and s.7 motions asking for the case to be thrown out…may not apply to s.10 arguments

______________________________________________________________________________________

2) STAYS OF PROCEEDINGS UNDER SECTION 7
- The Charter, s.7:

7
Life, liberty and security of person
- "Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice"


- Two aspects to fundamental justice:



i) Right to a fair trial



ii) Protecting the integrity and reputation of the justice system

- Traditionally, motions brought regarding the accused focus on violation of the accused' rights


- ie: s.24(2) remedies, s.8 right to unreasonable search and seizure, s.10(b) right to counsel

- However, there is a unique procedural route under s.7 that is broader

- Framework is based in protecting the integrity of the criminal justice system

- Q: do we need to provide this accused a remedy, not because of concern over the accused' rights but out of concern with the overall integrity of the justice system?

- s.7 used to exclude evidence in the way it was obtained, even if the person who's rights were violated has no standing to argue a Charter violation, to protect the integrity of the system

- Abuse of conduct can affect a trial in 2 ways:


a) Improper conduct leads to an accused not being able to make full answer and defence


b) If abuse of state conduct doesn't affect fairness of the trial, but rather impacts integrity of the system

- The next case shows that a s.7 remedy may not help seeking the truth in a particular case, but can be granted for general good of the system to protect its integrity

- Accused available to get a stay of proceedings under s.7 if state conduct is abusive

R. v. O'Connor (1995 SCC)…Stays of proceedings under s.7 will only be granted in the clearest of cases

F:
- Accused charged with sexual offences…later applied for judicial stay of proceedings based on non-disclosure or sloppiness surrounding disclosure by the Crown of several crucial pieces of information


- Possible remedies included adjournment for late disclosure, or mistrial for mid-trial disclosure


- However, defence made a separate motion under s.7 for a stay of proceedings that the Crown's pattern of lack of disclosure defeated its purpose, was in defiance of court orders, and that this pattern of abusive state conduct threatened the integrity of the justice system rather than fairness of the trial

I:
- When does non-disclosure by the Crown authorize a stay of proceedings?

J:
- For Crown

A:
- No need to maintain any type of distinction between the common law doctrine of abuse of process and Charter requirements regarding abusive conduct

- Where an accused seeks to establish that non-disclosure by the Crown has violated s. 7, he or she must establish that the impugned non-disclosure has, on the balance of probabilities, prejudiced or had an adverse effect on his or her ability to make full answer and defence
- Focus must be primarily on the effect of the impugned actions on the fairness of the trial

- Once a violation is made, court must fashion a just and appropriate remedy, pursuant to s. 24(1)

- Where the adverse impact upon the accused's ability to make full answer and defence is curable by a disclosure order, then such a remedy, combined with an adjournment where necessary to enable defence counsel to review the disclosed information, will generally be appropriate

- There may, however, be exceptional situations where, given the advanced state of the proceedings, it is simply not possible to remedy the prejudice

- In those "clearest of cases", a stay of proceedings will be appropriate
- Problem: court didn't define how high the threshold is (see subsequent notes)

- "It is important to recognize that the Charter has now put into judges' hands a scalpel instead of an axe -- a tool that may fashion, more carefully than ever, solutions taking into account the sometimes complementary and sometimes opposing concerns of fairness to the individual, societal interests, and the integrity of the judicial system"


- Here, the accused didn't meet the standard of "clearest of cases" for a stay of proceedings

R:
- When choosing a remedy for a non-disclosure that has violated s. 7, the court should also consider whether the Crown's breach of its disclosure obligations has violated fundamental principles underlying the community's sense of decency and fair play and thereby caused prejudice to the integrity of the judicial system
- Stay of proceedings is a controversial remedy under s.7 because it can let dangerous people loose in order to protect the greater integrity of the criminal justice system


- Subsequent jurisprudence has held that stays are only available in the "narrowest of cases"

- N: this is an exceptionally difficult standard to meet…must show a pattern of state misconduct (not just one incident) that is very likely to continue without a stay of proceedings

- ie: state planting evidence, police make up ID evidence and continuously deny it…this was the most serious kind of state misconduct and continued to deceive the judge, so stay was granted

- Throwing out the case is therefore a last resort remedy…an abuse of process s.7 remedy is almost impossible to get these days

______________________________________________________________________________________

3) ATTEMPTS TO EXCLUDE EVIDENCE UNDER SECTION 7
- Based on subsequent jurisprudence, counsel should seek lesser remedies for abuse of process motions

- In O'Connor, L'Heureux-Dube J. held that the "Charter has now put into judges' hands a scalpel instead of an axe"…counsel should go after a lesser targeted remedy before going to biggest remedy

- May be able to associate state misconduct with a more targeted, limited remedy

- Some serious state misconduct might not violate an accused individual rights

- ie: s.8 remedy requires a violation of an accused right to privacy, which might be hard to prove

- However, if abusive conduct was involved in obtaining evidence, defence counsel can try to protect the s.7 integrity of the court by putting forward an abuse of process motion

- Therefore, the most common targeted remedy is the exclusion of evidence
- Triggering of violation occurs when the court receives the evidence, giving the accused standing

- The next case was an appeal by the accused from the trial judge's refusal to stay the proceedings

- Shows that testimony might be excluded from a trial based on bad state misconduct based on use of the court's "scalpel" to protect the integrity of the court…

R. v. Caster (2001 BCCA)…Application for exclusion of evidence failed but still available in BC under s.7

F:
- Accused had been convicted of first degree murder for a shooting inside a movie theatre…only issue at trial was whether the accused was the person who shot the victim

- Mey, a Crown witness, placed the accused in the vicinity of the shooting with a knapsack containing clothing and a gun of the type used in the shooting

- However, Mey's evidence run an undercover scheme to try and get him to talk…the "lawyer ruse"

- 2 police officers approached him pretending to be friends of the accused

- In addition, they told him that a third police officer, who was simply used as a visual prop, was the accused's lawyer verifying that talking to the police was OK

- N: police can't pretend to be lawyers, as public needs trust in lawyers and it threatens solicitor-client priviledge…post-Caster, it's an offence to impersonate a lawyer


- s.8 and s.7 stay remedies aren't available…no personal rights violation and not clearest of cases

- Instead, Caster alleged RJ failed to find that the impugned police conduct constituted an abuse of process and infringed his right to make full answer and defence, and failed to find that the admission of Mey's evidence would violate the principles of fundamental justice

- The accused argued that the investigative technique used to obtain evidence from Mey constituted a serious abuse of state power, warranting judicial intervention by way of a stay

- At the voir dire into the admissibility of Mey's evidence little was said about a stay of proceedings

- Crown counsel argued that a stay was out of proportion to the alleged wrong of the police

- Crown further argued that the connection between the viva voce testimony of Mey under oath and the impugned conduct was so remote that Mey's testimony could not be said to have been obtained as a result of the actions of the police

I:
- Should the evidence of the witness have been excluded?

J:
- No, for Crown, exclusion of evidence wasn't appropriate in this case

A:
- This behaviour did not so threaten public confidence in the justice system that a stay or exclusion of evidence was required to remedy prejudice police misconduct caused

- The accused failed to establish that this was one of those clearest of cases where the police conduct disentitled the Crown to a conviction

- Additionally, conduct was not sufficiently bad to warrant even the lesser remedy of exclusion

- While the use of the lawyer ruse was distasteful, the undercover officer's conduct was not then illegal, nor could the ruse be seen as an invitation to Mey to commit perjury

- It was not designed to create evidence or to influence Mey's memory or testimony

- Evidence of backpack knowledge and its contents existed regardless of the lawyer ruse

-  Further, no evidence to suggest his testimony was obtained other than by way of a subpoena

- Accused failed to establish impairment of ability to make full answer/defence by police misconduct

- No evidence that the accused was not fully appraised of the substance of Mey's evidence

- TJ preserved basic procedural fairness for the accused, while at the same time ensuring that the community's interest in the truth was satisfied

R:
- To receive a targeted remedy of exclusion of evidence under s.7, an accused must establish evidence of generally abusive conduct that abuses the court's process

- N: keep the "generally abusive conduct" attaching to a piece of evidence idea on your radar


- Look for significantly abusive behaviour, which is rare in BC but can happen

______________________________________________________________________________________

VII. POWERS OF SEARCH AND ARREST

1) INTRODUCTION
- The theme here is the state's ability to intrude around an individual's zone of privacy

- At common law, there is a high standard of privacy that stops the state from intruding based on suspicion alone
- However, there's a limitation to this privacy expectation

- Dickson J. in Southam: There must be a balancing between reasonable expectations of privacy and the need for law enforcement to do its duties

- Therefore, state can properly invade the zone of privacy in the interest of protecting people, property, and law enforcement…Q: when is this particular threshold reached?
- Sections 8 and 9 of the Charter provide the building blocks for the powers of search and arrest

8
Search or seizure
- "Everyone has the right to be secure against unreasonable search or seizure"

- Dickson J. in Southam: there is a zone of privacy for each individual, and the state cannot unreasonably intrude upon that zone (ie: an individual's home)


9
Detention or improsonment

- "Everyone has the right not to be arbitrarily detained or imprisoned"

______________________________________________________________________________________

2) PROCEDURES AND THRESHOLDS FOR DETENTION

- This is important for two reasons:


a) Implications for society


- One of the defining aspects for a democracy is the threshold for detaining individuals

- Otherwise, you effectively have dictatorship when the police can infringe your liberty based on no grounds (ie: racial profiling)

- Klimchuck: if the threshold becomes too low, a democracy can become a police state


b) Admissibility of Evidence

- Critical issue of whether an arrest was improper that violated s.8 or s.9 of the Charter passes part one of the s.24(2) Charter test for excluding evidence at trial

- Don't need to know the test for the purposes of this cource

- However, it is still critical for counsel when evidence is obtained pursuant to a detention to determine the validity of the detention

- The standards for arresting accused for an indictable offence without a warrant are in s.495 of the Criminal Code:

495(1) Arrest without warrant by peace officer (most common situation)

- "A peace officer may arrest without warrant

(a)
a person who has committed an indictable offence or who, on reasonable grounds, he believes has committed or is about to commit an indictable offence;

- Klimchuck: provides for a power of arrest where an indictable offence has already been committed

- Kilimchuck: first part covers few situations where the arresting officer, having personally witnessed the commission of an indictable offence, could not prevent it or prevent an arrest before its completion

- Klimchuck: remainder covers those situations in which the officer did no personally witness the indictable offence or in which the indictable offence has not yet occurred, but is entitled to arrest if he believes on reasonable grounds that such offence has been or is about to be committed

- N: basically, must have reasonable grounds for arrest at the time of the arrest
- This is not an ex post facto analysis…must have information during arrest

 (b)
a person whom he finds committing a criminal offence; or

- Klimchuck: covers those situations where a peace officer actually finds someone in the process of committing an apparent criminal offence

(c)
a person in respect of whom he has reasonable grounds to believe that a warrant of arrest or committal, in any form set out in Part XXVIII in relation thereto, is in force within the territorial jurisdiction in which the person is found"

- Klimchuck: s.495(1)(a) has two required elements:


a) Subjective Belief


- Usually not the main focus of attack in a hearing

- Police officer simply must subjectively think the accused was committing/going to commit an indictable offence


b) Objective Requirement


- Police officer must have reasonable grounds in the particular case to support his belief



- This objective threshold is usually the safeguard for a uniform societal standard

- N: "reasonable grounds" has no clear definition, but there are some factors:


a) It is not proof BARD


- It may be compelling or stringent grounds, but is not a standard of perfection


b) Reasonable person is an experienced police officer



- Standard allows you to stand not in the shoes of Jack Bauer, but not a rookie either


c) Suspicion v. reasonable grounds


- Case law says that a high level of suspicion will not meet the reasonable grounds standard



- Pure suspicion is not sufficient, even if officer is highly suspicious…must have something extra

- Q: taking account of all the circumstances, does it all add up to a high level of suspicion or does it cross over to reasonable grounds?

- After the reasonable grounds threshold has been met and there is a proper arrest, what powers flow?

- Klimchuck: a search pursuant to a valid warrantless arrest on proper grounds authorizes a "bonus 

search" for weapons or evidence, and anything found during the course of that search can be admissible at trial

R. v. Klimchuck (1991 BCCA)…If an arrest is valid, police has right to search accused upon arrest

F:
- Accused was convicted of possession of instruments suitable for breaking into a coin-operated device contrary to s.352 of the Criminal Code
- Police received info concerning suspicious activities by the accused in the early hours of the morning - The police searched the area where the accused was seen and got a bag full of coins totalling $186

- The constable received radio information that the accused was suspected by police officers from another detachment of breaking into vending machines with the aid of stolen keys…accused was then apprehended and read his rights

- His car was searched without a warrant and a set of vending machine keys was recovered from car

- At the trial the defence objected to the admissibility of the keys and other evidence obtained in the search of the vehicle

- TJ found that the search violated the accused's rights under the Charter but ruled that to admit the evidence would not likely bring the administration of justice into disrepute

I:
- Was the accused lawfully arrested when he was detained for "investigation into stolen monies"?

J:
- No, for Klimchuck, appeal allowed, warrantless search was unreasonable

A:
- Under the second part of s.495(1)(a) (everything after "or"), there are two necessary conditions for a warrantless arrest by a peace officer…both elements must be present or the arrest is unlawful:



a) Officer subjectively believes the suspect has committed/about to commit indictable offence
- Here, by his own admission the Constable didn't believe he had sufficient evidence to warrant a charge



b) Objectively reasonable grounds for that belief



- Not considered because didn't pass threshold of subjective belief

R:
- No common law power of warrantless search arose in this case because arrest of accused was in itself unlawful
- After a valid arrest, do police have the right to detain and search you pursuant to a lower standard?

- Simpson: There is an "articuable cause" standard to do searches pursuant to the lower grounds of an investigative detention rather than the higher grounds for arrest

R. v. Farris (BCCA)…Articuable cause imported to BC for police conducting investigative detentions

F:
- Police officer pulls over a stolen car, the driver runs out of the car and gets away


- Other passengers remain in the car, and one female passenger is wearing a handcuff

- While police don't have reasonable grounds for arrest, she is detained, handcuffed, searched, and cocaine was found in the fanny pack

I:
- Should the court recognize investigative detentions?  Are there limits to these search powers?

J:
- For Crown, it is recognized in BC

A:
- Police sometimes need to detain individuals briefly when there are no grounds for arrest


- Also a need to search people while conducting an investigative detention pursuant to officer safety


- Similar issues raised in Mann
R:
- Searches pursuant to an investigative detention can be permissible for safety purposes if police can pass the "articuable cause" threshold
- The next case is a leading constitutional decision on the limits of police powers for search and seizure

- The SCC found that police have a right to detain someone for investigation but do not have the right to search them beyond searching for concealed weapons

- In this case, a suspect's s.8 rights under the Charter were violated when a police officer stopped him on the street and searched his pockets finding marijuana on his possession

R. v. Mann (2004 SCC)…If police don't meet detention standards, s.8 is violated and s.24(2) is engaged

F:
- On December 23, 2000, in Winnipeg at around midnight, two police officers responded to a B & E

- While searching the neighbourhood, they saw a young man matching the description of the suspect

- He was described as a 21 year-old, 5 foot 8, Aboriginal male in a black jacket

- The officers stopped the man, asked him some questions, and then gave him a good ol' pat-down

- When patting the man down, the officer noticed a soft object in one of his pockets…the officer reached in and pulled out a bag containing 27 grams of marijuana

- The young man was arrested and cautioned for possession for the purposes of trafficking under s.5(2) of the Controlled Drugs and Substances Act
- TJ found that the search violated s.8 of the Charter and that the bag must be excluded from evidence as it would interfere with the fairness of justice under s.24(2) of the Charter
- TJ also found that the pat-down was reason for security purposes only but reaching into the suspect's pockets was not for that purpose

- CA found that the search and detention were reasonable given the circumstances, and thus the acquittal was set aside and a new trial was ordered

I:
- Does a police power to detain individuals for investigative purposes exist at common law?

  
- If so, does a related common law power of search incident to such investigative detentions exist?

   
- Was any existing detention and/or search power was properly exercised in this case?

   
- If the appellant's rights were violated, should evidence be excluded under s. 24(2) of the Charter?

J:
- For Mann, evidence out…initial pat-down minimally intrusive but pocket search was unjustifiable

A:
- Iacobucci J. held that although there is no general power of detention for investigative purposes, police officers may detain an individual in certain circumstances


- However, SCC puts a number of criteria that must be met to conduct an investigative detention, where there are no grounds for arrest and a lower standard applies:

a) Articulable reasonable suspicion

- There must be reasonable grounds to suspect in all the circumstances that the individual is connected to a specific crime that may have just happened

- Also known as the "articulable cause"

- This safeguards the "neighbourhood sweep" scenario where there must be a recent crime committed and the police officer has a reasonable suspicion

- N: a "hunch" isn't sufficient here, just as "suspicion" isn't sufficient for grounds for arrest

b) Detention is reasonably necessary on an objective view of the circumstances…includes:

- Extent to which the interference with individual liberty is necessary to the performance of the officer’s duty

- The kind of liberty interfered with along with the nature and extent of the interference


- There are several search powers that flow pursuant to investigative detention:



a) Short duration

- They should be brief in duration, so compliance with s. 10(b) will not excuse prolonging, unduly and artificially, any such detention



b) For officer safety only, not for evidence




- Search power pursuant to investigative detention only for the purpose of officer safety




- Violates s.8 or s.9 of the Charter if the purpose of the search is for evidence




- This kind of search has two elements where you must take into account all circumstances:





i) Subjective






- Police officer must have a personal belief that their safety is in issue





ii) Objective





- Search for weapons must be reasonable in the circumstances

- Therefore, if the officer does a basic pat-down and feels something "soft", they must stop and not cross over into a search for evidence…however, if he feels something "hard", it might be construed as a weapon and the officer may search for the purpose of officer safety

- In this case, the seizure of the marijuana contravened s. 8 of the Charter
- Officers had reasonable grounds to detain M and to conduct a protective search, but no reasonable basis for reaching into M’s pocket

- This more intrusive part of the search was an unreasonable violation of M’s reasonable expectation of privacy in respect of the contents of his pockets

- Moreover, the Crown didn't shown on the balance of probabilities that the search was carried out in a reasonable manner

- Therefore, evidence should be excluded under s. 24(2) of the Charter
- The nature of the fundamental rights at issue and the lack of a reasonable foundation for the search suggest that inclusion of the evidence would adversely affect the administration of justice

R:
- Police have a right to detain someone for investigation but do not have the right to search them beyond searching for concealed weapons

______________________________________________________________________________________

3) REASONABLE EXPECTATION OF PRIVACY

- s.8 Charter rights against unreasonable search and seizure only apply if you have a reasonable expecation of privacy (ie: high expecation at home)

- The state must meet some basic requirements in order to properly enter into a place where someone has the expectation of privacy

- Unlike s.8 grounds for detention, standard here is prior authorization

- Therefore, this scheme stops the unauthorized search as a violation of s.8 before it happens

- Need more than the police being satisfied for themselves that the search is necessary…instead, need a process where the police gathers information and presents a case for invading an individual's zone of privacy and obtains a warrant

- Warrant: judicial authorization that allows police to enter a house prior to the search

- The next case is a landmark privacy rights case and as well is the first SCC decision to consider the content of s.8 of the Charter

- It sets a high standard before the zone of privacy can be entered into

Hunter v. Southam (1984 SCC)…Creates a high threshold for giving prior authorization of searches

F:
- Gov't began an investigation under Combines Investigation Act into Southam Newspaper

- Investigators entered Southam's offices in Edmonton and elsewhere to examine documents

- The search was authorized prior to the enactment of the Charter but the search did not commence until afterwards…this search was authorized in-house and not before an independent judicial official

- Alberta CA found that part of the Act was inconsistent with the Charter and therefore of no force or effect…SCC upheld the ruling of the Court of Appeal

I:
- Are the sections of the Combines Investigation Act authorizing search and seizure constitutional?

J:
- No, for Southam, the Act violated the Charter as it did not provide an appropriate standard for administering warrants

A:
- There are 3 essential components to prior authorization to a search:



a) Information put before judicial official must be under oath



- Police must gather information before applying for a search warrant




- Info must be presented by sworn affidavits, but can be accompanied by other evidence

- Officer may refer to heresay, confidential informants, ect…but the key aspects of the information the officer puts forward must be under oath



b) Application is heard before an independent judicial official



- Hearing is between the officer and a justice of the peace or sitting judge




- This is an ex parte application where no one argues the other side (would defeat purpose)




- Therefore, the officer must take full and frank disclosure of all circumstances



c) Must meet "reasonable and probable grounds" threshold



- Mere suspicion is not sufficient…there must be likely evidence at the place of the search




- Again, R&PG is a reasonable probability, not proof BARD




- Must be based on compelling and credible information

R:
- The purpose of s.8 is to protect an individual's reasonable expectation of privacy, and to limit government action that will encroach on that expectation; assessing the extent of those rights the right to privacy must be balanced against the government's duty to enforce the law
- One of the three factors, the judicial officer, must not be a rubber stamp, as seen in the next case


- Goal is to make an independent and meaningful review of the grounds…this requires:



a) Information provided in a full and frank manner



b) Information must be specific enough to allow the judicial officer make an assessment


- Can't make an independent and meaningful decision without all the information

R. v. Le (2006 BCCA)…Reasonable grounds to support issuance of search warrant from Hydro employees

F:
- Hydro officials look at the bills of a house which indicate they've been stealing electricity


- Note: grow-ops often have an "electrical bypass" to get free electricity and keep a low profile



- A surge in electricity would alert people to what you're doing


- While BC Hydro officials aren't police, they have a general contractual right to enter your property

- Since they're not state officials subject to s.8 of the Charter, they can enter the property, investigate, and provide a report about theft of electricity


- Hydro officials worked out a deal with police to report when households were stealing electricity



- However, the reports only included how many kilowatts of energy were allegedly being stolen



- Report didn't show how the number was obtained when estimating the amount stole



- Also didn't give insight on the type of testing done

- Here, a search warrant was issued for the premises, because the justice of the peace determined there were reasonable grounds to believe an electrical bypass apparatus and documents relevant to the investigation would be found there

- The accused were not provided with a copy of the warrant at that time, but a copy was later left at the residence…following the execution of the warrant, Le, Nguyen and Tran were charged

- At trial, the accused applied to have evidence obtained pursuant to the warrant excluded

- TJ concluded the warrant was issued on insufficient information, thereby rendering the search of the residence warrantless

- TJ concluded that allowing the search to stand would bring the administration of justice into disrepute, and therefore the accused were subsequently acquitted of all charges


- Crown now appeals the acquittals following the exclusion of evidence obtained in the execution of a warrant on Le's residence

I:
- Was the judicial officer able to make a meaningful assessment to issue a warrant?

J:
- Yes, for Crown… acquittals were set aside and new trials were ordered
A:
- Q: did the report contain sufficient information (yes), or should it have added information about how the assessments were being conducted (no)?



- Can't have an independent assessment of a judicial official if there's insufficient information


- Additionally, everybody was connected with BC Hydro and they were conducting tons of investigations, so justice of the peace had sufficient information from persons with specialized skill and training employed by the entity complaining of theft

- Not a case where the information came from an anonymous tip or an informant…instead, it was coming from the complainant (BC Hydro) whose qualified employees measured the electricity

- While you need compelling and credible evidence, and need to allow enough information to conduct a meaningful investigation, hearsay and expert evidence can be used

- Details weren't enough, but sufficient to get past the reasonable and probable grounds threshold to believe a "suspected theft" was occurring

- Therefore, justice of the peace was justified in finding the source of this information reliable
R:
- Police can pass the reasonable and probable grounds threshold if they obtain information from credible sources with specialized skill and training that satisfies them that there is an objective belief that a crime is probably being committed
______________________________________________________________________________________

VIII. JURIES

1) INTRODUCTION
- Juries are involved in the criminal justice system for a number of reasons and serves several purposes


a) Community involvement


- Criminal justice system can't properly operate without basic degree of public support/confidence



- By allowing juries to be the decision-makers in serious cases, the public gets more confident


b) Safeguards the integrity of the criminal justice system



- Danger of perception that biases emerge during trials if it's exclusive domain of legal profession



- Juries, with no connection to law school or profession, checks any possible biases

______________________________________________________________________________________

2) PROBLEMS, CHALLENGES, AND FLAWS OF A JURY SYSTEM
- Jury system has fundamental challenges as the ultimate decision-maker in serious cases…2 roles:


a) Judge – Trier of law


- They make certain admissibility rulings and then instructs the jury on the law



- Give juries a crash course in criminal law, criminal procedure, and evidence law


b) Jury – Trier of fact


- They make all factual determinations, including which elements of the offence have been met


- Justice system hopes jury members bring common sense to deliberations and not biases

- Possible challenges to the jury system:


a) Complicated and lengthy charges



- Henry: charge to jury took a day and a half…instructions may be too complicated


b) Jury nullification

- Juries might decide not to follow the law, and since they deliberate in secret (offence to talk about it) and provide no written reasons for their decision

______________________________________________________________________________________

3) ROLE OF TRIAL JUDGE v. ROLE OF JURY
- Q: are the roles of the judge and jury watertight compartments?  Can judge get involved in any fact finding, or jury get involved in any legal interpretation?


- There are sometimes when a judge might need to intervene

- Judge has several roles in the course of a trial (see Gunning for more explanation)


a) Legal instructions to the jury



- Decides whether there is an "air of reality" to any defence



- Instructs the elements of the offence (what Crown needs to prove)



- Instructs about the meaning of reasonable doubt, mens rea, similar fact evidence, ect…


b) Admissibility of evidence



- Often holds voir dires without jury to decide admissibility
- The next case deals with whether the judge can get in a role of finding facts that might in some way play a role in a possible conviction of the accused…

- ie: robbery case, issue is identity of the person…perpetrator beat the victim, and no question that the victim was beat up (it's on tape)

- Does a judge have discretion, as part of legal supervision, to take away certain factual issues when there's no other possible conclusion on certain elements of the offence?

- H: This is a good thing for two reasons (even though Gunning rejects this):


a) Less possibility for inane defences wasting court time



- If identity is 99% sure, what's an accused really going to argue?


b) Jury has enough on their plate



- Less potential for jury nullification, or jury coming up with completely incoherent results

R. v. Gunning (2005 SCC)…Judge can't instruct juries that a fact should be found against an accused

A:
- Judge has four duties during a jury trial:



a) Decide all questions of law and to direct the jury accordingly



- However, the jury, who takes directions from the judge, is the sole arbiter on the facts



b) Assist the jury by reviewing the evidence as it relates to the issues in the case

- In addition, judge entitled to give an opinion on a question of fact and express it as strongly as the circumstances permit, as long as it is made clear to the jury that the opinion is given as advice and not direction

c) If there is no evidence upon which a properly instructed jury could reasonably convict, judge must direct the jury to acquit
- This is an exception to the general rule that it is the exclusive domain of the jury to determine the verdict

- Exception made to safeguard against wrongful convictions

- However, there is no corresponding duty to direct a jury to return a guilty verdict

d) Judge must apply the "air of reality" test requiring that a defence be put to the jury only if there is an evidential foundation for it

- Threshold is not passed when there is no evidence upon which a properly instructed jury acting reasonably could find in the accused favour


- Discretionary approach supported by Nikos rejected by SCC


- Goes against the s.11(b) presumption of innocence and the role of the jury as the trier of fact

- Even if the evidence is overwhelming, it's still the decision of a jury to make, and the TJ has no discretion to make factual findings for them

- However, TJ has the power to give the jury an opinion about the strength of the evidence on a certain element, and direct the jury to the matters he/she thinks are most critical in issue…must be careful:


a) Can only be an opinion


b) Must directly relate to a specific part of the evidence

- ie: "The evidence here is overwhelming…but I leave the decision to you"

R:
- Judges are not permitted to enter into the factual arena and make factual determinations, and cannot tell juries that a fact should be found against the accused

- Note: In R. v. Krieger (SCC), an accused admitted to trafficking pot, but argued it was for medicinal purposes so he plead not guilty

- TJ told jury that since all the evidence pointed to the accused committing the offence, and the accused admitted it, you must find the accused guilty since he's not putting forth a defence

- However, SCC followed Gunning and held that no matter how unreasonable the circumstances, the judge can't tell the jury how to find facts

______________________________________________________________________________________

4) JUDICIAL INTERACTION WITH A WITNESS

- Adversarial system involves the judge acting as a gatekeeper of evidence


- However, issues arise where judges get involved in cross-examination and acting like counsel


- The judge can't control the litigation as if he/she is counsel, trying to control or shape viva voce testimony on which findings of facts are made

- However, this doesn't mean that the judge acts as a passive bystander during the trial, but judicial intervention in a trial can create two problems (see Brouillard):


a) With juries present, judicial intervention can prevent an appearance of bias
- When a judge intervenes in cross-examination of a witness, there can be a perception formed that a judge likes/dislikes a witness and the jury might feel compelled to follow


b) Interferes with strategy of counsel



- Counsel knows their case much better than a judge



- Therefore, they may strategically avoid certain areas of evidence



- If a judge wants to present further questions, they usually ask counsel privately first

- In the next case, judicial questioning of a key witnesses during testimony went too far for two reasons:


a) Amount of intervention


- The more a judge gets involved with a witness, the more problematic it becomes



- Violates judge's role as a trier of law, not as a member of counsel


b) Tone of interactions



- Judge can't get so frustrated with a witness to the point of sarcasm or irony (ie: "Come on now!")



- Violates judge's role as a neutral arbiter

R. v. Brouillard (1985 SCC)…Judges can't step into the shoes of counsel when interacting with witnesses

F:
- Accused charged with extortion when he visited the complainant at her home and demanded the sum of $6,000 from her by threatening her


- TJ was very active in testimony…ie: when complainant's daughter and accused girlfriend/witness were testifying, he asked as many questions as the Crown and interrupted her more than 10 times

I:
- Was the TJ's conduct improper with witnesses so as to appear to be biased?

J:
- Yes, new trial directed for Brouillard

A:
- TJ's can often lose patience and assume the role of counsel

- When this happens to the detriment of an accused, it is important that a new trial be ordered, even when the verdict of guilty is not unreasonable having regard to the evidence and the judge has not erred with respect to the law applicable to the case and has not incorrectly assessed facts

- Lord Denning: "In the system of trial which we have evolved in this country, the judge sits to hear and determine the issues raised by the parties, not to conduct an investigation or examination on behalf of society at large…a judge is not a mere umpire to answer the question "How's that?"  His object above all is to find out the truth, and to do justice according to the law"

- All jurisprudence agrees that a judge has a right and, where necessary, a duty to ask questions, but there are certain definite limits on this right

- In conclusion, although a judge may and must intervene for justice to be done, he must nonetheless do so in such a way that justice is seen to be done

- It is all a question of manner and tone

- Here, the TJ made a number of interventions (even though he wasn't advocating one side over the other) and had a sarcastic tone with the witnesses

- While a judge can interact with a witness to a certain extent, here it crossed the line both in quantity and in tone so as to possibly influence the witness

R:
- If a judge's interactions with a witness becomes frequent to the point of a judge assuming the role of counsel, a reasonable apprehension of bias is created that can influence the jury

______________________________________________________________________________________

5) REVIEW OF THE EVIDENCE
- While a judge does not has a legal obligation to get into factual findings, they have duty to give a meaningful review of the evidence to the jury

- Trials may be lengthy with numerous witnesses


- Therefore, judge need not re-state all the evidence, have broad discretion, and need not be perfect

- However, it's still a potential source of error, especially if a judge makes a misstatement or doesn't alert the jury to significant evidence

- Sometimes, judge must alert the jury to various pieces of evidence on legal decisions they have to make


- Le: this review must attach in some manner helping the jury look to relevant evidence on issue

- The next case is an identity case where the issue was whether the judge adequately addressed the jury to the evidence on this issue, and shows the injustice that can occur when the judge fails this duty…

R. v. Le (1998 BCCA)…Judge can't simply provide transcripts; must review evidence in a meaningful way

F:
- Late night fight outside a nightclub ended in one guy getting killed…many eye witnesses were from different vantage points gave evidence at trial, with inherent inconsistencies


- In trial of two accused charged with first-degree murder, essential evidence was from Nguyen


- At first, as the key Crown witness, she claimed she saw the murder in a prior statement to police

- If witness at trial adopts her prior statement, it's admissible in court…however, she's going back and forth on the adoption issue

- All counsel conceded that without the jury finding that she had adopted her prior statement as the truth, and that her evidence was credible, that combined with other evidence accused could be convicted…without such findings, there would be no case against the two appellants

- Jury has two issues to deal with: identity of the accused, and adoption of the witnesses' statement

- Case involved 8 weeks of testimony, much of which was inconsistent, contradictory, and uncertain

- Jury got 15 volumes of transcript comprising 25 trial days less voir dires while deliberating

- TJ's stance on review of the evidence was to shovel all the transcripts to the jury…no selection at all

- TJ's instructions to the jury was very brief and addressed adoption issue very summarily

I:
- Was the TJ's charge to the jury sufficient?

J:
- No, for accused, new trial awarded

A:
- N: Judge must assist the jury in applying the facts to the law



- ie: on identity, provide a summary review of the different problems/inconsistencies of witnesses

- At the end of the day, the question must be whether an appellate court is satisfied that the jurors would adequately understand the issues involved, the law relating to the charge the accused ins facing, and the evidence they should consider in resolving the issues

- In the course of giving directions to a jury, it is essential that the TJ outline for them the theory or position of the defence and refer the jury to the essential elements bearing on the defence in such a way that it will ensure the jury's proper appreciation of the evidence


- The law takes a flexible approach in considering the adequacy of a trial judge's charge to a jury
- Each will be based on different circumstances, differences in the way the trial has unfolded, and different on evidentiary matters

- However, can't just supply transcripts, as it would not assist the jury in performing their essential function of relating the evidence to the issues or in assisting them to focus their attention on what evidence relates to what important issues of the trial

- Here, there was a primary duty on the learned trial judge to review the salient features of the evidence of the key witness as it unfolded both in chief and in cross-examination by various counsel


- Then, it was his duty to relate that evidence to the other evidence and issues in the case

R:
- Since the jury might not remember all the evidence, the judge must review the evidence of the trial "in a purposeful way" to remind them of key evidence and tell them which evidence to consider on which issues
______________________________________________________________________________________

6) WRITTEN INSTRUCTIONS
- One solution to jury charges that are too complicated is providing jury with a written set of instructions


- Most common to provide jury with entire written instructions


- However, there are cases (ie: Henry) when a more limited set of instructions are warranted

- There are potential issues with this solution:


a) Higher risk for error

- While slips of the tongue can be forgiven in oral instructions, any error in written instructions can result in jury mistakes


b) Ask less questions
- Jury may ask less questions to the judge while deliberating and instead rely on the written instructions for further assistance

- However, Henry confirms that providing written instructions has become generally acceptable practice


- The issue is whether the TJ has to provide the entire written charge to the jury


- There are also issue with the jury making corrections while the process moves forward

R. v. Henry (2003 BCCA)…TJ able to provide partial written instructions if tied to evidence/legal issues

F:
- After addresses of counsel, TJ placed in front of jury a written version of instructions of 144 pages


- However, after instructions, counsel objects due to the amount of corrections made


- TJ sends jury off to deliberate without written instructions as a result

- Instructions occupied about a day and a half of trial time…during deliberations, jury requested limited parts of the written instructions regarding reasonable doubt, presumption of innocence, ect…

I:
- Was providing the jury with written instructions during deliberations permissible in this situation?

J:
- Yes, for Crown

A:
- Today, it is a common feature of criminal jury trials in BC for written instructions to be given to jury

- As long as the jury understands that the written material relates to a specific part of the instruction and that it is to be considered along with the rest of the instructions, there is little danger that a jury will be misled simply because they were not provided with a written copy of every word in the TJ's charge to the jury

- H: There are numerous requirements regarding providing a jury with portions of the charge:


a) Instruct it's only a portion



- Must instruct jury that they're only getting a certain portion and tell them why


b) Importance
- Jury must know that instructions as a whole need to be considered, and the portion given in written form don't take precedence over the others



c) Critical issue instructions

- Fundamental ideas in a criminal trial, such as definition of reasonable doubt and the presumption, must be explained and included in any partial written instructions provided



d) Thoroughness and neutrality

- If a judge decides to give some material in an area, must provide all information on that area in a way that doesn't favour one side or another

- ie: for witness testimony, must provide both examination and cross-examination


- Within these rules, a TJ can provide a jury with a more limited set of instructions

- Here, the writing furnished contained appropriate references to significant portions of the evidence


- Bore on the legal issues to be decided by them

R:
- Object of providing written materials to the jury is to provide balanced and sufficient material to properly assist the jury in determining the issues in the case but to avoid overwhelming them with material that may strain their powers of assimilation and comprehension
- There are also opportunities for a pre-charge conference


- In closing days of evidence, TJ may consult with counsel about what aspects of the charge they might want to provide for the TJ


- TJ may give counsel written charges a day before, and counsel can present comments during pre-trial conference…thus counsel get a role in shaping the charge to the jury

- This is critical, because jury members rely on the judge's language as a neutral arbiter much more than counsel

- Counsel have two duties during the pre-trial conference:


a) Ensure critical evidence included

b) Ensure no errors



- While Crown can passionately advocate their case, they have a secondary role as a quasi-judge



- Any passages too unfairly favourable to the Crown must be noted



- Since charge approval method in BC is so high, Crown won't want to go through process again

______________________________________________________________________________________

7) CLOSING ADDRESSES
- The addresses to the jury is important to counsel for several reasons:


- Get away from rigid procedures of trial and have an opportunity to pull the evidence together

- Counsel can weave the evidence together in a theory, and review evidence together to support it


- Therefore, it's easier to provide a focus than in the usual witness-by-witness atmosphere of trial

- The order of addresses (ie: which side goes first) is addressed in section 651 of Criminal Code:

651(1) Summing up by prosecutor

- "Where an accused, or any one of several accused being tried together, is defended by counsel, the counsel shall, at the end of the case for the prosecution, declare whether or not he intends to adduce evidence on behalf of the accused for whom he appears and if he does not announce his intention to adduce evidence, the prosecutor may address the jury by way of summing up"

651(2) Summing up by accused

- "Counsel for the accused or the accused, where he is not defended by counsel, is entitled, if he thinks fit, to open the case for the defence, and after the conclusion of that opening to examine such witnesses as he thinks fit, and when all the evidence is concluded to sum up the evidence"

651(3) Accused’s right of reply
- "Where no witnesses are examined for an accused, he or his counsel is entitled to address the jury last, but otherwise counsel for the prosecution is entitled to address the jury last"


- Therefore, order of addresses depends on whether the accused calls evidence


- If the defence calls no evidence, defense counsel can address the jury last


- However, if the defence calls evidence, they must address the jury first

651(4) Prosecutor’s right of reply where more than one accused
- "Where two or more accused are tried jointly and witnesses are examined for any of them, all the accused or their respective counsel are required to address the jury before it is addressed by the prosecutor"

- s.651(3), as discussed in Rose, raises two competing issues and viewpoints:


a) Charter right to full answer and defence

- Logically, it makes sense to let the defence address last so that they can respond to all the Crown's allegations in their address

- Theory of the Crown's case may not be fully apparent until their final address

- Crown has duties and restrictions on false statements, but may take a different emphasis

- Therefore, if Court is concerned about full answer and defence, makes sense to go last


b) Charter protection does not give the accused the fairest 

- If there is a criminal procedure in the Code or a common law criminal procedure that is fundamentally unfair to the accused, a Charter challenge can be brought (ie: s.7 and s.11(d))


- However, as seen in Rose, the test is not one of perfection


- The procedure does not have to be the one that is fairest possible to the accused


- Q: does this result in "fundamental unfairness" to the accused?  In Rose, majority said no
- The next case emphasizes the importance of the address to the jury in the course of a trial

- Majority finds that s.651(3) is constitutionally sound, as it's not fundamentally unfair, the trial judge has the final address, and the accused has reasonable notice of the Crown's address during trial

- However, another issue is whether the trial judge has some residual jurisdiction in this area or in other areas, and here the court splits on this issue

R. v. Rose (1998 SCC)…s.651(3) ruled constitutional, but TJ can invoke processes to protect accused

F:
- Subsection 651(3) of the Criminal Code requires counsel for the accused to make his or her closing address to the jury first if witnesses are called and examined by the defence

- Subsection 651(4) compels this same order of address where two or more accused are tried jointly and any one of them calls and examines witnesses

- Prior to the closing arguments, counsel for the accused unsuccessfully sought a ruling pursuant to the Charter permitting him to address the jury last or to reply to the Crown’s closing address

- Counsel for the accused addressed the jury first as he had led evidence

- The Crown then addressed the jury and twice asked them to draw negative inferences with regard to the accused’s credibility based on a particular part of the defence expert witness’ evidence

- Defence counsel had not made reference to this evidence in his closing address

- Following the judge’s charge to the jury, defence counsel requested that the trial judge review the evidence on this issue with the jury but he refused to do so

I:
- Do these provisions contravene either s. 7 (the right to make full answer and defence) or s. 11(d) (fair trial) of the Charter?

J:
- No, for Crown (with 4 dissenters…Lamer, McLachlin, Major, and Binnie JJ. dissenting on s.651(3))


- N: don't worry about dissent…some struck down s.651(3) because they found no right of reply

A:
- The right to make full answer and defence is one of the principles of fundamental justice protected under s. 7 of the Charter
- This right does not imply an entitlement to those rules and procedures most likely to result in a finding of innocence

- Rather, it entitles the accused to rules and procedures which are fair in the manner in which they enable the accused to defend against and answer the Crown’s case

- There are two discrete aspects of the right to make full answer and defence:

a) Right of the accused to have before him or her the full “case to meet” 

- This right is granted before answering the Crown’s case by adducing defence evidence

b) Right of an accused to defend him/her against all of state’s efforts to achieve a conviction

- Crown is not entitled to engage in activities aimed at convicting an accused unless that accused is permitted to defend against those state acts

- Order of jury addresses does not significantly affect the knowledge that the accused will have
- The accused who addresses the jury first may not know in precise detail the manner in which the Crown will articulate to the jury the reasons why it should find the accused guilty

- However, the Crown will already have articulated its preliminary theory of the case at the opening of the trial, and will have made fairly clear any refinements or re‑directions in this theory through the questions asked of witnesses and through nature of non‑testimonial evidence adduced 

- N: defence has notice of Crown's case, with full disclosure, Crown witnesses, and thus have substantial notice of what the Crown will address the jury about

- Additionally, the Crown does not go last; the trial judge addresses last and can correct overspeculative accusations by the Crown in their address

- The enterprise of defending oneself against a criminal charge does not imply a temporal order of speaking, with the accused “answering” the Crown’s jury address with a jury address in reply  

- Accused’s jury address answers the evidence and the Crown’s theory of the case

- The accused’s jury address is his or her opportunity to answer the Crown evidence and theory of the case with argument and persuasion

- The social science evidence and the observations of experienced appellate court judges support a finding that the right to address the jury last is not a fundamental advantage
- Not unfair to require accused to engage one of two equally advantageous jury address procedures

- N: therefore, addressing the jury first will not be "fundamentally unfair"

- Therefore, the impugned provisions of the Code therefore do not infringe the accused’s right to make full answer and defence under ss. 7 and 11(d) of the Charter
- Here, it was open to defence counsel to address an ambiguity in his expert witness’ testimony in his closing address to the jury

- The fact that the Crown adverted to the "blue-face" evidence condition and the defence did not reveals not an unfairness in the jury address procedure but merely a tactical choice

- Sections 651(3) and (4) do not infringe upon the accused’s right to that presumption of innocence

- A properly instructed jury would not presume guilt on the part of the accused from the fact that he or she addresses the jury first following the presentation of the evidence


- Secondary Q: Is there a right of reply?



- ie: Crown put something together that the defence could not have reasonably speculated

- Does the court have discretion to invoke a procedure that is not set out in the Code?  If so, where does that residual/inherent jurisdiction come from?

- Court concludes that TJ has 2 approaches available to unfairness from an improper closing address:

a) Specific correcting reference to it in the charge to the jury
- This should suffice in most cases

b) Prejudiced party may be granted a limited opportunity to reply

- If TJ is of the opinion that curative instructions alone will not suffice to remedy the damage, then in those relatively rare situations this will be the remedy

- The obligation of a trial judge to ensure that an accused’s right to a fair trial is preserved has been enshrined in s. 11(d) of the Charter
- However, the inherent jurisdiction of superior court judges to remedy procedural unfairness during the trial has always existed at common law

- This is a common law power, and therefore it cannot be circumvented by narrow or confining statutory language and can only be removed by clear and precise statutory language

- Court will read the legislature's power to limit inherent jurisdiction very narrowly

- Here, majority see that such language is not found in s. 651…while Parliament covered a portion of the issue, they didn't talk about reply, so a judge can still order pursuant to their inherent jurisdiction that they have a right to make a reply


- Inherent jurisdiction is a common law concept from England brought into Canada common law



- Recognizes that common law judges have the inherent power to control courtroom processes



- Their role is to safeguard what is going on in the courtroom

- While the Code lists specific procedures, they are not exhaustive and circumstances may exist where the court invokes its inherent jurisdiction to protect fairness to the accused

- Examples given by the Court where it may invoke its inherent jurisdiction:

- Such prejudice may arise where the substantive legal theory of liability which the Crown has added or substituted in its closing has so dramatically changed that the accused could not reasonably have been expected to answer such an argument

- It may also be appropriate to grant a reply where the accused is actually misled by the Crown as to the theory intended to be advanced

- However, it is only in the clearest cases of unfairness that the trial judge should grant an opportunity to reply as an exercise of inherent jurisdiction

R:
- Where the Crown is entitled to address the jury last pursuant to s. 651, the trial judge may exercise the court’s residual discretion and grant defence counsel an opportunity to reply in those limited circumstances where the accused’s ability to make a full answer and defence and his or her right to a fair trial have been prejudiced
______________________________________________________________________________________

8) FAILURE TO OBJECT
- Procedures around questions from a jury to the TJ during deliberations are fundamentally important

- Juries are specifically told to deliberate…but if they have questions, they must write it down, give it to the sheriff, and ask the trial judge

- TJ will then bring in counsel to ask what the law is on the particular issue and option to reject

- What the TJ explains to the jury in response to their jury is important for two key reasons:


a) Jury focused on an issue

- If a jury asks a question on a particular issue or witness, counsel can draw a logical inference that they are focusing on that area, and thus the answer may critically influence their deliberations


b) Jury weren't satisfied/confused/forgot prior instructions



- This is the only possibility to get into jury's mind (ie: unlike US, can't question jury post-trial)

- Therefore, for these reasons, the trial judge's instructions must be full and without error

- In other areas, a standard of perfection isn't required (ie: charges to the jury)

- However, since this question is so critical, the Court can't assume in a problem area that the jury remembers/understands previous information

- Trial judge has a duty when giving an answer to a jury's question to give a full response to the issue

- ie: on Q about reasonable doubt, can't assume jury remembered everything about credibility…must give instructions on credibility, reasonable doubt, and how reasonable doubt applies to credibility

- Errors in this error will usually be seen by appellate courts as a reversible error


- Austin: must provide a full, comprehensive, and legally correct response to a jury's question

- However, while the trial judge has a duty to provide full response, counsel has a role as well


- When an appeal court looks at record, they will consider whether there were objections from counsel


- Q: what is the significance of a lack of objection from counsel?

- Austin: whether or not counsel objected at trial can be a significant (but not determinative) factor in assessing whether or not there was an error or was reversible error

- 2 interests that must be balanced:


a) Encourage trial as the final determination of the merits
- Trial should be promoted as the relevant forum for the case, so the appeal court can look at the entire record and make an assessment

- The more defence counsel take one position at trial, and then takes a different position at appeal, prolongs unnecessary lengthy trials


b) Criminal justice system built so that form will not trump substance



- Presence or lack of objection at trial can be a strong indicator of how important the issue was

- If something was particularly unfair by the trial judge, it's logical to assume that counsel would have objected

- However, if an accused was seriously prejudiced by acitons of the trial judge, and the jury convicted as a result, the appellate courts will not make counsel's actions determinative

- The lack of objection will be more or less serious (weighed differently) depending on circumstances:


a) Strategic silence = determinative

- If it's viewed that a lack of objection was strategic, the court will find that almost determinative of the issue and find no successful ground of appeal


b) Regular ack of objection = balancing factor



i) Clear legal error = limited significance

- If the judge makes a clear legal error in his/her answer, the lack of objection will be of very limited significance

- ie: TJ gives jury wrong definition of reasonable doubt, complete failure to review evidence



ii) Discretionary aspects = more significance
- If the judge does something poorly in an area where they have flexibility, a lack of objection can be a very significant factor in the analysis

- ie: review of evidence but judge, in his discretion, reviewed more of Crown's case

- At this point, court will ask why defence counsel didn't object when the lack of critical evidence in the TJ's instructions on a key witness were highly prejudicial to the accused

- A court of appeal, while not determinative, will view counsel's lack of objection as demonstrative of the lack of prejudice the error produced at trial

- The next case contemplates the large variety of factors that come into play when there is a lack of objection from counsel to a trial judge's erroneous instructions

R. v. Austin (2006 Ont. CA)…Appellate court will assess whether counsel's lack of objection was strategic

F:
- In a sexual assault trial, the case came down to the very different versions of the two incidents given by WJ and Austin…jury had many questions during its deliberations which spanned two days

- About five hours into the deliberations, the jury sent several questions to the trial judge

- These included the following question: "should we, the jury, be focusing more on if the Crown proved its case beyond a reasonable doubt or the credibility of the complainant and the accused, both issues together, or does one issue take precedent?"

- The trial judge adopted the suggestion of Crown counsel and instructed the jury that they must:

a) First assess the credibility of all the witnesses that they heard, and then 

b) They had to decide what they believed and accepted as the facts, after which they had to 


c) Consider and decide whether the facts they had found supported the proposition that the Crown had or had not proven its case beyond a reasonable doubt

- On appeal, Austin contended that the trial judge's answer misstated the legal principles applicable to the application of the reasonable doubt standard to credibility assessments

I:
 - Did the TJ's answer to the jury's question misstate legal principles?  If so, did counsel's consent to the instructions justify treating the instruction wrong in law as a correct statement of the law?

J:
- No, for Austin…convictions set aside, a new trial ordered

A:
- TJ's instruction ignored the possibility that the jury might be unable to decide which version of the events to believe and, therefore, would be unable to make findings of fact described by TJ

- The jury's question required the trial judge to make it clear that the ultimate question was whether the Crown had proved the essential elements of each offence beyond a reasonable doubt

- The jury should have been told that, in making that ultimate determination, they had to assess the credibility of the witnesses, but in doing so it was not merely a question of choosing between the competing versions of events

- The jury should have been told that the reasonable doubt standard required that the jury decide whether Austin's evidence, considered in the context of the entirety of the evidence, left the jury with a reasonable doubt in respect to any elements of the offence

- The jury had to understand that they did not have to believe Austin to acquit him

R:
- Whether or not counsel objected at trial can be a significant (but not determinative) factor in assessing whether or not there was an error or was reversible error
______________________________________________________________________________________

9) CHALLENGING FOR CAUSE
- Counsel have a right to participate in the jury selection process, as set out in s.634 of the Criminal Code regarding pre-emptory challenges

- These give challenges that counsel can use within the potential jury pools and have a set number of objections that they can use


- Very basic…given the name of the juror, their basic occupation, ect…but it is a passive process
- A more interesting/significant issue invoked more rarely is challenging for cause


- It provides a process for a more active (as opposed to passive) screening of jurors

- Counsel draws information from potential jurors, and based on certain views or things they've heard from the media, decide they're "not indifferent between the Queen and the accused"

- Q: is it likely that this person is going to be biased?

- See the Criminal Code:

638(1) Challenge for cause
- "A prosecutor or an accused is entitled to any number of challenges on the ground that

(a)
the name of a juror does not appear on the panel, but no misnomer or misdescription is a ground of challenge where it appears to the court that the description given on the panel sufficiently designates the person referred to;

(b)
a juror is not indifferent between the Queen and the accused;

(c)
a juror has been convicted of an offence for which he was sentenced to death or to a term of imprisonment exceeding twelve months;

(d)
a juror is an alien;

(e)
a juror, even with the aid of technical, personal, interpretative or other support services provided to the juror under section 627, is physically unable to perform properly the duties of a juror; or

(f)
a juror does not speak the official language of Canada that is the language of the accused or the official language of Canada in which the accused can best give testimony or both official languages of Canada."

- Potential for biases can arise in a number of areas, but most stereotypes based on race

- Issues may arise when circumstances of the case are particularly horrific, or when the case has received significant pre-trial media coverage

- Canada has a significantly different process for jury selection than the USA: (from Williams)


a) United States
- On this approach, every jury panel is suspect and counsel always get to challenge for cause

- Every candidate for jury duty may be challenged and questioned as to preconceptions and prejudices on any sort of trial

- As a result, lengthy trials of jurors before the trial of the accused are routine


b) Canada



- General rule is that counsel don't get to challenge for cause
 

- Candidates for jury duty are presumed to be indifferent or impartial

- Before the Crown or the accused can challenge and question them, they must raise concerns which displace that presumption

- Usually this is done by the party seeking the challenge calling evidence substantiating the basis of the concern

- Alternatively, where the basis of the concern is “notorious” in the sense of being widely known and accepted, the law of evidence may permit a judge to take judicial notice of it

- This might happen, for example, where the basis of the concern is widespread publicity of which the judge and everyone else in the community is aware

- The judge has a wide discretion in controlling the challenge process, to prevent its abuse, to ensure it is fair to the prospective juror as well as the accused, and to prevent the trial from being unnecessarily delayed by unfounded challenges for cause

- Very high threshold: counsel must demonstrate evidence of a "reasonable possibility of bias"


- High presumption to meet before the court will engage in this process


- In terms of onus on putting together an evidentiary record, the court will require a high foundation

- Studies regarding racism generally aren't enough…need to show:

a) Media coverage mentioned inadmissible evidence or promoting biased viewpoints

b) Biases manifest in the criminal justice system, not just general racism studies




- Often experts required in these pre-trial motions

- While there is a high threshold, it was met in the circumstances of the following case where there was a First Nations accused…

- Gladue: SCC held there was a "national crisis" of Aboriginal over-representation in the Canadian criminal justice system, one factor of which is biases in the police and justice system

- Donald: there is an automatic challenge for cause in cases like these

R. v. Williams (1998 SCC)…Allowed rare challenge for cause in case of Aboriginal accused

F:
- The accused, an aboriginal, pleaded not guilty to a robbery charge and elected a trial by judge/jury

- TJ at the first trial allowed questions to be put to potential jurors but the Crown successfully applied for a mistrial on the basis of procedural errors and “unfortunate publicity” of the jury selection process

- At the second trial, the judge who heard the accused’s motion for an order permitting him to challenge jurors for cause dismissed the motion

- The judge who presided at the trial dismissed a renewed application and did not warn the jury, either in his opening or closing addresses, to be aware of or to disregard any bias or prejudice that they might feel towards the accused as a native person…BCCA dismissed appeal from conviction

- All courts below accepted there was widespread prejudice against aboriginal people in community

I:
- Does evidence of widespread bias against aboriginal people in the community raises a realistic potential of partiality?

J:
- Yes, for Williams (unanimous judgment)

A:
- Prosecution and defence are entitled to challenge potential jurors for cause on the ground of partiality

- Candidates for jury duty are presumed to be indifferent or impartial and this presumption must be displaced before they can be challenged and questioned
- The judge has a wide discretion in controlling the challenge process and should permit challenges if there is a realistic possibility that the jury pool may contain people whose racial prejudice might incline them to favour the Crown rather than the accused in deciding the matters that fall to them in the course of the trial

- Judicial directions to act impartially cannot always be assumed to be effective in countering racial prejudice
- Where doubts are raised, the better policy is to err on the side of caution and permit prejudice to be examined

- A motion to challenge for cause therefore need not be dismissed if there was “no concrete evidence” that any of the prospective jurors could not set aside their biases

- The expectation that jurors usually behave in accordance with their oaths does not obviate the need to permit challenges for cause where it is established that the community suffers from widespread prejudice against people of the accused’s race sufficient to create a realistic potential for partiality

- The contention that there need be some evidence of bias of a particular nature and extent against aboriginal persons, or even further, that racial prejudice in the community must be linked to specific aspects of the trial, is unduly restrictive

-  Evidence of widespread racial prejudice may, depending on the nature of the evidence and the circumstances of the case, lead to the conclusion that there is a realistic potential for partiality

- TJ has the discretion to determine whether widespread racial prejudice in the community, absent specific “links” to the trial, is sufficient to give an “air of reality” to the challenge in the particular circumstances of each case

- It is impossible to provide an exhaustive catalogue of those circumstances

- Where specific “links” to the trial exist, the trial judge must allow the challenge to proceed

- Section 638(2) of the Criminal Code requires two inquiries and entails two different decisions

a) Determine whether challenges for cause should be permitted
- The test at this stage is whether there is a realistic potential or possibility for partiality

b) If the judge permits challenges for cause, a second inquiry occurs on the challenge itself
- The defence may question potential jurors as to whether they harbour prejudices against people of the accused’s race, and if so, whether they are able to set those prejudices aside and act as impartial jurors. 

- Section s. 638(1)(b) is intended to prevent persons who may not be able to act impartially from sitting as jurors
- Object cannot be achieved if the evidentiary threshold for challenges for cause is too high

- To require evidence that some jurors will be unable to set their prejudices aside is to ask the impossible…similarly, extreme prejudice is a poor indicator of a realistic danger or potential of partiality, as widespread racial prejudice is not exceptional

- The appropriate evidentiary standard on applications to challenge for cause based on racial prejudice is a “realistic potential for partiality” (the rule in R. v. Sherratt)

- Absent evidence to the contrary, where widespread prejudice against people of the accused’s race is demonstrated at a national or provincial level, it will often be reasonable to infer that such prejudice is replicated at the community level

- Prejudice less than widespread might in some circumstances meet this test

- A judge’s discretion to allow challenge for cause must be exercised in accordance with the Charter 

- Section s. 638(1)(b) should be read in light of the fundamental rights to a fair trial by an impartial jury and to equality before and under the law

- The rule in Sherratt suffices to maintain these rights without adopting the United States model or a variant on it

- It protects the accused’s right to a fair trial by an impartial jury and the privacy interests of prospective jurors while avoiding lengthening trials or increasing their cost

R:
- The appropriate evidentiary standard on applications to challenge for cause based on racial prejudice is if there is a “realistic potential for partiality"
______________________________________________________________________________________

10) CHANGE OF VENUE

- This is a stronger motion than a challenge for cause…instead, an application for a change of venue


- Under this motion, the potential for bias is so severe that you believe even polling individual jurors would not be sufficient


- ie: pre-trial publicity has rocked small town to its core, so need to move to another part of province

- Suzack: there is a strong presumption to hold trials in the community the crime occurred

- It's an incredibly high threshold to meet to move the trial because of allegations of bias

______________________________________________________________________________________

IX. UNREASONABLE DELAY
1) INTRODUCTION
- At the end of the trial process, ask one Q: did the trial take place within a reasonable amount of time?
- The section 11 Charter right at issue here is one of fundamental importance:

11
Proceedings in criminal and penal matters

- "Any person charged with an offence has the right

a)
to be informed without unreasonable delay of the specific offence; 

b)
to be tried within a reasonable time"

- N: an unchecked legal system without any time constraints could potentially take an extremely long time


- This can undermine the presumption of innocence under s.11(d) and prejudice the accused

- The remedy for a violation of an accused' s.11(b) rights is to throw out the trial

- Only remedy available because after a finding that s.11(b) has been violated, the time has run out


- Since remedy is a functional acquittal without trial on the merits, it's a severe (but necessary) remedy

______________________________________________________________________________________

2) REQUIREMENTS AROUND s.11(b) VIOLATIONS
- While time is dominant consideration regarding a violation of an accused' right to be "tried within a reasonable time", it is not the sole consideration

- Morin holds that there is no pre-set formula for determining the time needed to have the trial


- Amount of time is an important factor, but not the most important factor; it's a contextual test
- The factors don't just chop time; they also contextualize how to take an overall view of the time period when assessing whether the time period was reasonable or not

- See below for the 4 factors

- The relevant time period for a s.11(b) assessment is from the time of the charge to the end of the trial
- Practice note: applications for s.11(b) violations should be brought a few weeks prior to trial, not close to the trial, as it would be a waste of court resources to have a trial ready to go but then called off

- Pre-charge time is generally not applicable to the s.11(b) time period

- However, courts can make an exception if the investigative delay inhibited the accused' ability to make full answer and defence

- ie: witnesses no longer available to testify because they're dead

- This kind of delay is conducted under a separate analysis (outside the scope of this course)

- Morin suggests a 4-part analysis when conducting an approach to unreasonable delay:


a) The length of the delay



- Requires the court to examine the period form the charge to the end of the trial



- More complex trials take more time because of motions, scheduling coordination, ect…



- Charge means the date on which an information is sworn  or an indictment is preferred

- Pre-charge dealy may in certain circumstances have an influence on the overall determination as to whether post-charge delay is unreasonable but of itself it is not counted in determining the length of delay

- To get in the danger zone of length of delay, look to other cases and the court:


- 1-10 months is generally not long enough


- 11-14 months potentially engages s.11(b)


b) Waiver of time periods


- See below under waiver


c) The reasons for the delay

- N: The determinative factors in this analysis when answering the fundamental Q of whether the delay of the start of the trial was reasonable or not:




i) Nature of the case
- Certain cases are well-suited to a short time period (1 witness assault), while other complex cases need more time for trial preparation (fraud case involving thousands of pages of disclosure and international witnesses)

ii) Conduct of the defence

- The purpose of s.11(b) is to protect the accused rights, and the Crown has a general obligation to bring the accused to trial within a reasonable time

- However, the accused must also act in a manner wanting to bring a trial within a reasonable time and not act inconsistent with their Charter rights

- ie: accused doesn't want trial, and hopes witness' memories fade, public forgets, ect…

- This is perhaps the most important factor
- 2 factors to this consideration:


a) Explicit waiver by accused

- Accused may waive certain periods of delay, and if the range is in the danger area, courts may find this factor determinative






b) General conduct by defence counsel constituting implicit waiver

- Was the defence wishing for an early trial date, or was defence taking a more general position that any trial date was satisfactory for the accused?

- ie: counsel remaining silent on trial date suggestions 16 months away may implicitly waive accused' Charter rights

- Look at the record as a whole (initial appearances, motions, applications for severance or adjournment) and draw inferences about whether the accused was being neutral or demonstrated consistently that they were concerned about having an early trial date



iii) Conduct of the Crown





- As with conduct of the accused, this factor does not serve to assign blame

- Instead, it serves as a means whereby actions of the Crown which delay the trial may be investigated

- ie: adjournments requested by the Crown, failure or delay in disclosure, change of venue motions, ect…weighs in favour of a s.11(b) violation


d) Prejudice to the accused



- This is the critical factor for the analysis


- Careful to distinguish from prejudice to make full answer and defence in pre-trial motions

- s.11(b) prejudice is the particular impact on the accused personally that not only the time period has had, but also the extra procedures that may have unduly lengthened the trial

- Look to the specific evidence the impact of the delay has on the accused, and specifically, the impact of the longer delay

- Defence has the onus to show effects of time period on the accused socially and psychologically

- If in custody or on severe bail restrictions, clearly affected; stigma/stress not weighed so heavily

- The longer the delay, the less a court will focus on how the accused was specifically affected

- N: courts are getting more vigorous in focusing on this prejudice factor, especially when an application is in the danger zone

- The next SCC case was a response to jurisprudential development of s.11(b) out of Ontario

- In an effort to develop a common approach which would supply some guidance but leave trial courts and courts of appeal flexibility to take into account local conditions, the SCC distilled jurisprudence into 4 basic criteria to be applied in determining whether delay was unreasonable

R. v. Morin (1992 SCC)…14 month delay based on institutional factors and lack of prejudice to accused

F:
- Accused charged with impaired driving and operating a motor vehicle while having a blood alcohol level which exceeded the legal limit…was released from custody same day on a promise to appear

- When she appeared in Provincial Court on February 23, 1988, her counsel explicitly requested "the earliest possible trial date", and court set the trial was set for March 28, 1989

- On her scheduled trial date the accused brought a motion to stay the proceedings pursuant to s. 24(1) of the Charter, arguing that the 14½-month delay in bringing her to trial infringed her right to be tried within a reasonable time under s. 11(b) of the Charter
I:
- Should the charge be stayed on the basis that the accused had not been tried within a reasonable time?

J:
- No, for Crown, conviction entered, period of delay was not unreasonable

A:
- The general approach to a determination of whether the s. 11(b) right has been denied is not by the application of a mathematical or administrative formula but rather by a judicial determination balancing the interests ss.11(b) is designed to protect against factors which inevitably lead to delay

- The factors to be considered are:

a) The length of the delay

- Leaving aside the question of delay on appeal, the period to be scrutinized is the time elapsed from the date of the charge to the end of the trial

b) Waiver of time periods
c) The reasons for the delay

- This includes (i) inherent time requirements of the case, (ii) actions of the accused, (iii) actions of the Crown, (iv) limits on institutional resources and (v) other reasons for delay; and

d) Prejudice to the accused

- All offences have certain inherent time requirements which inevitably lead to delay
- As well as the complexity of a case, all cases are subject to certain intake requirements and some cases must pass through a preliminary inquiry before reaching trial

- The court will also need to consider whether the actions of either the accused or the Crown have led to delay…these latter two factors do not assign "blame" but simply provide a convenient mechanism by which the conduct of the parties may be examined

- In considering explanation for delay, account must be taken of limits of institutional resources
- Institutional delay runs from the time the parties are ready for trial and continues until the system can accommodate the proceedings

- The weight to be given to this factor must be assessed in light of the fact that the government has a constitutional obligation to commit sufficient resources to prevent unreasonable delay

- It is appropriate for this Court to suggest a guideline of between 8 and 10 months for institutional delay in Provincial Courts

- A guideline with respect to institutional delay after committal for trial in the range of 6 to 8 months was suggested in Askov and is still appropriate
- The application of the guideline will be influenced by the presence or absence of prejudice, as the greater the prejudice, the shorter the acceptable period of institutional delay

- Prejudice may be inferred from the length of the delay
- The longer the delay, the more likely that such an inference will be drawn

- In circumstances in which prejudice is not inferred and is not proved, the basis for the enforcement of the right is seriously undermined

- Here, the delay of 14½ months is sufficient to raise the issue of reasonableness

- Since the parties appeared to be prepared for trial from some time in March 1988 and the trial was not held until March 1989, an institutional delay of about 12 months was involved

- In the jurisdiction in which this case arose, a period in the order of 10 months would not be unreasonable for systemic delay given the rapidly changing local conditions

- Also, the accused led no evidence of prejudice and little or no prejudice is inferred from the delay as the accused appeared to be content with the pace of litigation

- Thus, in view of the strain on institutional resources and the absence of any significant prejudice to the accused, the delay in this case was not unreasonable

R:
- The defence has the onus to show that unreasonable delay has resulted in prejudice to the accused personally, and where the accused leads little evidence in this respect, courts will infer that the accused is content with the pace of the litigation
______________________________________________________________________________________

3) PROCEDURES WHEN BRINGING A s.11(b) MOTION
- Defence counsel must approach s.11(b) applications very carefully and take a number of steps:


a) Provide transcripts of every court appearance


- Every appearance, no matter how big or small, must be presented to the judge



- Analysis of the transcript is essential to determine which side wanted an early trial date


b) Evidence of various correspondence



- This must indicate position taken or any other steps indicating an early trial date was desired



- ie: letters written to Crown trying to put the process forward, admissions, ect…


c) Evidence relating to prejudice to the accused



- Accused usually gives an affidavit with evidence of various correspondence



- However, affidavits must be carefully prepared because Crown can cross-examine them on it

- If it is shown that the accused was being factually inconsistent in their affidavits, it will be sufficient to strike out a s.11(b) application

______________________________________________________________________________________

X. BASIC PROCEDURES IN SENTENCING PROCEEDINGS
1) INTRODUCTION
- Sentencing procedures are important for two reasons:


a) Sentencing process is codified


- See Criminal Code ss. 721, 722, 723, 724, ect…


b) Different focus than trial proceedings


- Previous concerns about wrongful convictions and fairness to the accused changes in sentencing

- Instead, strict rules are relaxed and allows courts to take a very broad analysis of the circumstances of the accused and the offence

- With presumption of innocence no longer in play, court looks at broadest possible amount of info

______________________________________________________________________________________

2) TYPES OF TRIALS AND EVIDENCE AT SENTENCING

- The approach of the court during sentencing is allowing anything to be brought forward to get the broadest information possible about the accused, as seen in s.723 of the Criminal Code:

723(1) Submissions on facts

- "Before determining the sentence, court shall give the prosecutor and the offender an opportunity to make submissions with respect to any facts relevant to the sentence to be imposed"


- Breadth of material that can be put forth is broad

723(2) Submission of evidence

- "The court shall hear any relevant evidence presented by the prosecutor or the offender"


- Therefore, info can be submitted by counsel from either side (not witnesses)

723(3) Production of evidence

- "The court may, on its own motion, after hearing argument from the prosecutor and the offender, require production of evidence that would assist it in determining appropriate sentence"


- Therefore, a judge may request even more information that wasn't put forward

- Facts can still be in dispute, as Crown may present evidence of aggravating (ie: threatening phone calls) while defence may present mitigating evidence (ie: sole breadwinner for family)…this is why the following section in the Criminal Code is important:

724(1) Information accepted

- "In determining a sentence, a court may accept as proved any information disclosed at the trial or at the sentencing proceedings and any facts agreed on by the prosecutor and the offender"

724(3) Disputed facts

- "Where there is a dispute with respect to any fact that is relevant to the determination of a sentence,

(a)
the court shall request that evidence be adduced as to the existence of the fact unless the court is satisfied that sufficient evidence was adduced at the trial;

(b)
the party wishing to rely on a relevant fact, including a fact contained in a presentence report, has the burden of proving it;

(c)
either party may cross-examine any witness called by the other party;

(d)
subject to paragraph (e), the court must be satisfied on a balance of probabilities of the existence of the disputed fact before relying on it in determining the sentence; and

(e)
the prosecutor must establish, by proof beyond a reasonable doubt, the existence of any aggravating fact or any previous conviction by the offender"

- In this mini-trial for sentencing (aka a Gardener hearing) under s.724(3), the Crown has the onus of proving any evidence of aggravating factors BARD


- However, an accused that presents evidence of mitigating factors must meet onus of BOP
______________________________________________________________________________________

3) PRE-SENTENCE REPORTS
- A judge has discretion to order a pre-sentence report


- Here, a probation officer meets with the accused and prepares a report about the accused' background

- The relevant Criminal Code section for what's included in a pre-sentence report is contained in s.723(3):

721(1) Report by probation officer
- "Subject to regulations made under subsection (2), where an accused, other than an organization, pleads guilty to or is found guilty of an offence, a probation officer shall, if required to do so by a court, prepare and file with the court a report in writing relating to the accused for the purpose of assisting the court in imposing a sentence or in determining whether the accused should be discharged under section 730"

723(3) Content of report

- "Unless otherwise specified by the court, the report must, wherever possible, contain information on the following matters:

(a)
the offender’s age, maturity, character, behaviour, attitude and willingness to make amends;



- This allows the accused' background to be put in a social context 

(b)
subject to subsection 119(2) of the Youth Criminal Justice Act, the history of previous dispositions under the Young Offenders Act, chapter Y-1 of the Revised Statutes of Canada, 1985, the history of previous sentences under the Youth Criminal Justice Act, and of previous findings of guilt under this Act and any other Act of Parliament;

(c)
the history of any alternative measures used to deal with the offender, and the offender’s response to those measures; and

(d)
any matter required, by any regulation made under subsection (2), to be included in the report"

- However, a pre-sentence report should never:

a) Suggest what an adequate sentence might be


- Reports are not to suggest a particular sentence…that's for the judge to decide

b) Focus on past criminal conduct

- Report must focus on the charged offence at issue

- While the report can discuss past offences and past convictions (ie: possession charges), probation officer shouldn't be an investigator and find out what other stuff the accused did


e) Deal with disputed facts that might arise in the sentencing proceedings
- This is the role of counsel during sentencing, as focus here is the background, level of maturity, role in broader community, ect…

______________________________________________________________________________________

4) VICTIM IMPACT STATEMENTS

- These statements provide an opportunity for the victim to inform the court about the impact of the accused' conduct upon them


- Informs both the immediate impact on the accused and broader/continuing impacts on their life

- This is provided for by s.722 of the Criminal Code
722(1) Victim impact statement

- "For the purpose of determining the sentence to be imposed on an offender or whether the offender should be discharged pursuant to section 730 in respect of any offence, the court shall consider any statement that may have been prepared in accordance with subsection (2) of a victim of the offence describing the harm done to, or loss suffered by, the victim arising from the commission of the offence"

- These statements are important for several reasons:


- Provides info on the nature and seriousness of the offence


- Addresses reparations and consequences of offending behaviour that Code says must be considered


- Enhances respect for the justice system


- May increase prospects for rehabilitation if the offender realizes what a douchebag he was

- However, victim impact statements, while important, have a limited role and should never:


a) Suggest an appropriate sentence


- Criminal justice system is not a tripartite system and creates a false expectation for victims


b) Discuss the accused' broader history

- While talking about the specific crime, the statement may criticize the accused, but not for other or past aspects of their life

______________________________________________________________________________________

5) OPPORTUNITY FOR ACCUSED TO SPEAK

- Under the Criminal Code:

726
Offender may speak to sentence
- "Before determining the sentence to be imposed, the court shall ask whether the offender, if present, has anything to say"

- Courts have interpreted that the lack of an accused to speak during sentencing is a technical issue on appeal that will not of itself overturn the conviction

______________________________________________________________________________________

XI. POWERS OF APPELLATE COURTS

1) INTRODUCTION
- There are 3 issues with regards to the Court of Appeal:


a) Process of appeal


b) Powers of appellate court


c) Fact patterns that give rise to potential errors

- There are broad opportunities to bring appeals starting in the 1920s as opposed to historical processes that constructed the appeal as a narrow exception


- Rationale: procedure to protect against wrongful convictions

- However, courts must balance between a healthy appellate process versus finality and resource concerns that won't grant an appeal automatically

- Appeal is a legal, not a factual question

- Most errors, if successfully appealed, lead to a new trial


- Appellate court isn't there to re-try the case; rather, look for errors that happened only on the record

- With grounds for appeal, there are 2 possible situations:

a) Judge and jury

- Errors in legal rulings, such as admissibility of evidence

- Legal error in procedural rulings, like severance

- Error in instructions to the jury on the law or on review of evidence

b) Judge alone
- Legal errors in reasons for judgment, which includes factual findings, statements of the law, and analysis of the case (application of law)

- Factual errors that reached standard of patently unreasonable

- Reasons for judgment must deal with evidence and testimony and make findings in a proper format, such as:

- Trial judge misstated key piece of evidence

- Trial judge neglected to address key piece of evidence

- ie: judge accepts eyewitness testimony, acknowledges the general problems and limitations with eyewitnesses, but doesn’t acknowledge the significant fact that there was a barrier that may have blocked their view, or gets the size of the barrier wrong

______________________________________________________________________________________

2) PROCEDURE ON APPELLATE REVIEW
- The scenario is that a conviction has been entered, and the client instructs whether he wants to appeal the conviction…the procedural timeline is as follows:


a) Time limit



- After sentence, there is 30 days to file an appeal with the registry (with indictable offences)



- If done with the standard form, it is notice to the Crown and the Court

- If the accused delays and waits after 30 days, the court may still grant the appeal but the client does not have automatic appeal rights anymore


b) Search for viable grounds for appeal

- Since appeals are extraordinary expensive processes, must look through the court records (and reasons if trial was by judge alone) to see if the client has any good grounds for appeal

- Even if court records aren't available, look at witness statements, positions that counsel took, ect.


c) Arrange for trial record to be produced and turned over to Crown and CA



- To argue that the trial judge was wrong, must turn over two basic documents:




i) Transcripts – word-for-word what was said during trial




ii) Exhibit books – facsimiles of documents, evidence, ect…that provide record of exhibits



- For the purpose of an appeal, the trial record is closed; CA is only looking for error in the record



- This reproduction alone can cost up to $15,000 in legal fees


d) Examine whole trial record and produce a factum


- Factum is a fair statement of facts, limited to 30 pages, including facts against your case

- The legal argument is that there was a error that caused significant prejudice to the accused, the error was reversible, and might have led to a different outcome


e) File factum and Crown files respondent's factum



- Includes facts that appellant omitted and includes a response


f) Appeal



- Summary offence convictions are appealed before one judge in the Supreme Court of BC



- Indictable offence convictions are appealed before a panel of judges (usually 3) in the BCCA



- BCCA can sit in a panel of 5 if they are being asked to overturn one of their own precedents



- Oral arguments in BCCA for a few days, reserve for a few months, and provide decision later

______________________________________________________________________________________

3) CRIMINAL CODE
- The following sections of the Criminal Code are relevant to appellate review and state grounds for appeal:

675(1) Right of appeal of person convicted
- "A person who is convicted by a trial court in proceedings by indictment may appeal to the court of appeal

(a) against his conviction

(i)
on any ground of appeal that involves a question of law alone,

(ii)
on any ground of appeal that involves a question of fact or a question of mixed law and fact, with leave of the court of appeal or a judge thereof or on the certificate of the trial judge that the case is a proper case for appeal, or

- Seeking leave of the court means that a pre-hearing is necessary before the court to get permission to argue errors of fact or mixed law and fact

- CA doesn't have any pre-screening; however, you do need permission

(iii)
on any ground of appeal not mentioned in subparagraph (i) or (ii) that appears to the court of appeal to be a sufficient ground of appeal, with leave of the court of appeal; or



- This residual category illustrates there are broad grounds for appeal

(b)
against the sentence passed by the trial court, with leave of the court of appeal or a judge thereof unless that sentence is one fixed by law"

- These are fairly broad grounds and state the basic grounds on which an accused can appeal

- Note the importance of (i) and (ii) means that there's different standards of review, as seen in the section on errors of law and errors of fact

686(1) Powers
- "On the hearing of an appeal against a conviction or against a verdict that the appellant is unfit to stand trial or not criminally responsible on account of mental disorder, the court of appeal

(a)
may allow the appeal where it is of the opinion that

(i)
the verdict should be set aside on the ground that it is unreasonable or cannot be supported by the evidence,

(ii)
the judgment of the trial court should be set aside on the ground of a wrong decision on a question of law, or

(iii)
on any ground there was a miscarriage of justice"

(b)
may dismiss the appeal where

(i)
the court is of the opinion that the appellant, although he was not properly convicted on a count or part of the indictment, was properly convicted on another count or part of the indictment,

(ii)
the appeal is not decided in favour of the appellant on any ground mentioned in paragraph (a),

(iii)
notwithstanding that the court is of the opinion that on any ground mentioned in subparagraph (a)(ii) the appeal might be decided in favour of the appellant, it is of the opinion that no substantial wrong or miscarriage of justice has occurred, or

- ie: error was made, but on facts of the case, there was no reasonable prospect that the result could have been different

(iv)
notwithstanding any procedural irregularity at trial, the trial court had jurisdiction over the class of offence of which the appellant was convicted and the court of appeal is of the opinion that the appellant suffered no prejudice thereby"

- Thus if there was some irregularity at trial but no prejudice occurred to the accused, the court isn't required to get a remedy

- Sections 686(1)(b)(iii) and (iv) demonstrate that an appellate argument must have 2 aspects to it:


a) Demonstrate legal error
- Can't simply demonstrate factual error…there's a proportional system where the court will examine the significance of the error and whether it could have led to a different result at trial


b) Demonstrate that error constituted a substantial wrong or miscarriage of justice
- ie: if a critical statement was not omitted, is there any substantial likelihood that the result at trial could have been different?

- ie: did supplying a statement to the trier of fact that should have been omitted cause significant prejudice to the accused?

- ie: if TJ didn't refer to an inadmissible statement in their review of the evidence during their charge to the jury, it may not constitute reversible error under s.686(1)(b)(iii) because it didn't amount to a miscarriage of justice

______________________________________________________________________________________

4) ERRORS OF FACT AND ERRORS OF LAW
- Often the best argument to bring to a Court of Appeal is that the trial judge made a legal error in his/her analysis, such as applying the wrong legal test


- ie: used an admissibility test with 3 factors when jurisprudence establishes a 5-part test


- If it's trial by judge alone, reasons for judgment will be available and errors will be easier to identify

- Normal remedy for errors of law is a new trial for errors by TJ

- However, sometimes a legal error can lead to an acquittal

- ie: whole case based on accused' confession, but TJ applied wrong legal test for admitting confession, and since there's nothing left for the case, CA can enter an acquittal (N: don't worry about this)
- Additionally, errors of fact can lead to a new trial if the factual error was critical to the result

- Similarly, misapprehensions of evidence lead to a new trial, as findings had some support but conclusions could have been different if they considered all the evidence (see next section)

- However, there are two kinds of errors counsel can go after:


a) Legal Errors


- Grouse: legal errors are viewed on a standard of correctness


- Trial courts must apply the correct law, so if the trial judge used the wrong test, it's reviewable



- If judge alone, counsel gets reasons and may find errors of law in the final judgment



- If judge and jury, judge will instruct jury on the law and can see if judge gave wrong instructions

- While certain fundamental legal errors (ie: wrong definition of reasonable doubt) will always be a miscarriage of justice, other less fundamental errors must be proven to prejudice the accused


b) Factual Errors


- Grouse: factual errors are viewed on a standard of patent unreasonableness


- ie: no reasonable trier of fact could have come this conclusion on the evidence

- On trials by judges alone, TJ also provides factual findings that provide the building blocks towards convicting an accused…therefore, here, counsel can argue TJ made factual errors

- ie: TJ used correct legal intoxication, but in reviewing the evidence, TJ incorrectly found that the accused drank a certain number of beer

- However, if there is an error of fact, it must be important to the judge's legal conclusion
- TJ gets great deference and CA will only reverse on blatant error because the TJ heard viva voce evidence, felt/heard atmosphere, and thus had inherent advantages over the CA in assessing factual issues such as credibility

- Not enough for CA to ask "if I was the trial judge, what would I have done?"; instead, CA must ask if the trial judge's reasoning constituted palpable and overriding error

R. v. Grouse (2004 NSCA)…Standard of correctness for legal errors; patent unreasonableness for factual

F:
- Grouse appealed his conviction for intentionally causing bodily harm to a police officer on the grounds that a statement he gave to police during interrogation should not have been admitted into evidence because it was not voluntary and he was not informed of his right to counsel under Charter
I:
- Was the accused' statement voluntary?  What is the standard of appellate review in confession cases?

J:
- For Crown, appeal dismissed…TJ didn't make any reviewable error by finding confession voluntary

A:
- "Whether a conviction can be said to be unreasonable, or not supported by the evidence, imports in every case the application of a legal standard. The process by which this standard is applied inevitably entails a review of the facts of the case. I will say more about the review process below. As a jurisdictional issue of appellate access, the application of that legal standard is enough to make the question a question of law. It is of no import to suggest that it is not a "pure question of law", or that it is not a "question of law alone"."

R:
- In conclusion, CA states 3 applicable principles of the standard of appellate review of a finding of voluntariness in a conviction appeal as follows:

a) The judge's findings of fact, including the weight to be assigned to the evidence and the inferences drawn from the facts, are to be reviewed on the standard of palpable and overriding error

b) The judge's statements of legal principle are to be reviewed on the standard of correctness
c) The judge's application of the principles to the facts is to be reviewed on the standard of palpable and overriding error unless the decision can be traced to a wrong principle of law, in which case the correctness standard should be applied
- Note: when arguing factual errors, begin by stating why the evidence was overwhelming and constitute palpable and overriding error before beginning a review of the evidence

______________________________________________________________________________________

5) MISCARRIAGES OF JUSTICE
- This is restricted to reasons where there is a judge alone when they make a misapprehension of evidence

- This examines the reasons for judgment given by the trial judge


- With this ground of appeal, an accused argues that while a conclusion a TJ came to on a particular reasons was not patently unreasonable, the TJ made a critical mistake when coming to a conclusion on that particular issue


- Misapprehension ground is useful as a ground of last resort (note: process ground is slightly different than the error of fact and the error of law ground…not the same standard of review)


- ie: TJ didn't mention critically important evidence on the issue in his/her analysis


- ie: TJ misstated certain critical evidence in their reasons

- Again, appellant counsel must demonstrate two things to the Court of Appeal to quash the conviction:

a) Judge made significant and clear error


- Show that TJ made a misapprehension of evidence

- ie: misstated evidence or left some evidence out from the analysis in the trial record that might have led to a different result that was an important building block for a conviction


b) Error was critical to the judge's reasoning process regarding the verdict



- Test: reasonable possibility that would have come to a different verdict



- Judge did not turn his/her mind to important piece of evidence that would've changed the result

- However, the standard is not so high that the trial judge definitely would have come to a different result; simply must show that TJ misapprehended some significant evidence, and had they not misapprehended it, they may have come to a different conclusion that may have impacted verdict

R. v. Morrissey (1995 Ont. CA)…Unreasonable conviction based on misapprehension of critical evidence

F:
- The accused, a former Christian Brother, was convicted of sexual offences involving two inmates, FP and BG, at a training school for boys, and of assault causing bodily harm to another inmate, AS

- The offences were alleged to have occurred in the early 1960s

I:
- Did the TJ misapprehend the evidence of FP and BG?  Did that misapprehension constitute reversible error as a miscarriage of justice?

J:
- Yes, for accused in part…appeal allowed with respect to the sexual offences against FP and BG; appeal from the conviction for assault causing bodily harm against AS was dismissed

- Therefore, the sexual assault convictions should be quashed and a new trial ordered

A:
- While TJ was correct in concluding that if there had been no opportunity to collude and the evidence of the two complainants was similar in significant ways, this would permit the evidence of one complainant to confirm the evidence of the other

- However, the trial judge misapprehended the evidence of FP and BG, erroneously finding it to be essentially the same

- When misapprehension of evidence is alleged in the context of a Crown appeal, the court's jurisdiction is limited to a question of law alone and it is important to ascertain if the misapprehension of evidence is a mistake of fact or of law

- In recent cases, the SCC has indicated that most of such errors are not questions of law alone

- In an appeal by an accused from a conviction on an indictable offence, the court will proceed under s. 675(1)(a) to consider any type of error

- Similarly, in s. 686(1)(a), the court provides broad jurisdiction to ensure that a conviction which arises from a miscarriage of justice cannot stand

- For the purposes of s. 686(1)(a), the sole distinction between errors of fact and law is that in the latter case the Crown must show that no error of law exists and, in the former, the burden is upon the appellant

- On appeals from convictions in indictable proceedings where misapprehension of the evidence is alleged, the court should consider 3 factors:

a) Reasonableness of the verdict (s.686(1)(a)(i))

- If the appellant succeeds on that ground, an acquittal will be entered

- Not all misapprehensions of evidence will render the verdict unreasonable, although it will facilitate such an argument if the trial judge misapprehended significant evidence

b) If the verdict is not unreasonable, then the court should determine whether the misapprehension of evidence occasioned a miscarriage of justice (s.686(1)(a)(iii))
- If so, then the conviction must be quashed

- When considering if there has been a miscarriage of justice, the court is not limited to a particular type of error

- For example, s. 686(1)(a)(iii) has been used to overturn a verdict if there has been prosecutorial or judicial misconduct

- If the trial judge has misapprehended evidence, the court must then assess the impact of that misapprehension on the fairness of the trial

- If the error renders the trial unfair then the conviction must be quashed pursuant to s. 686(1)(a)(iii)

- When considering if the trial has been rendered unfair, the nature and extent of the misapprehension is important in light of the requirement that a verdict must be based solely on the evidence and not an inaccurate apprehension of it

- The accused will be entitled to a new trial even if there is evidence to support the conviction if the accused can show that the conviction was based on a misapprehension of evidence

c) If the appellant cannot show that the verdict was unreasonable or that the error produced a miscarriage of justice, the court must consider the vexing question of whether the misapprehension of evidence amounted to an error in law (s.686(1)(a)(ii))

- If the error is one of law, the onus will shift to the Crown to demonstrate that it did not result in a miscarriage of justice pursuant to s.686(1)(b)(iii)

- On the evidence adduced in this case, it could not be said that the convictions were unreasonable

- The trial judge's misapprehension of the evidence of BG resulted in a miscarriage of justice

- As the result of his misapprehension of the evidence he failed to appreciate many inconsistencies in the evidence of BG and FP

- Without the finding of mutual confirmation, the trial judge may not have found either complainant to be credible and their evidence to be reliable

- Those findings were essential to the verdict rendered by the trial judge

R:
- While the trial judge's result was not necessarily wrong, if the trial judge misapprehends certain evidence that may have critically led him/her to a different conclusion, it will be a reversible error resulting in a quashing of the conviction and the ordering of a new trial
- In sum, there are 3 possible errors using the "drinking in the room" example:


a) Pure Error of Law

- TJ states an incorrectly too-stringent test for intoxication and it significantly prejudiced the accused because the accused was drunk

- Had TJ applied a lower threshold test, there might have been a different result

- By applying the correctness standard, a new trial is needed


b) Pure Error of Fact


- TJ concluded an individual only drank 3 beer and it was critical to the analysis

- One witness claimed the accused drank 3 beer, but he left the room for an hour; other witnesses claimed they saw the accused drank more

- By applying the patently unreasonable standard, a new trial is needed because different factual findings might well have led to a different result

- Critical different with mixed fact is that appellant here is seeking to overturn a particular finding of fact (ie: the amount of people in the drinking room)

- Morrisey: don't need to show a finding of fact is patently unreasonable; simply must show that the TJ could have come to a different result with a different finding of fact


c) Mixed Error of Fact and Law



- TJ correctly stated the legal test, and mentioned the relevant evidence



- However, TJ erred when he/she applied the facts to the law

- CA concludes that the TJ should have come to a different conclusion if they correctly applied the facts to the law (ie: focused way too much on amount of alcohol consumed)



- Deference to the TJ falls somewhere between law and factual errors

- Another fact scenario setting out the possible grounds of appeal (note: confusing due to overlap):

F:
- Murder case, whereby mens rea requires a subjective intention to kill (as opposed to manslaughter)

- Defence was while the victim was shot and threatened by the accused, there was not the necessary mens rea for murder because the shooting was accidental

- Tried by judge alone and therefore reasons for judgment are available

I:
- What are the possible grounds for appeal?
A:
- 3 grounds for appeal:



a) Pure error of law



- Easiest ground for appeal, as there's not a lot of deference in terms of the legal test stated




- If TJ clearly stated the law, defence will argue that the judge applied wrong legal standard

- ie: TJ talked about what a reasonable person shooting the gun would foresee when examining intent (objective requirement), rather than a subjective intent to kill for murder

- ie: TJ only mentioned 3 legal elements for murder rather than the correct 4 element test



b) Pure error of fact



- More difficult ground for appeal, as court will apply a standard of patent unreasonableness




- Q: could a reasonable trial judge have made this finding of fact?




- Therefore, evidence must be overwhelming against a finding of fact that was made



- Crown tried to prove intent at trial through motive evidence




- There was an insurance policy that paid the accused, and Crown presented this as motive




- TJ found factually that accused was a beneficiary of the policy and accused knew about it

- However, while transcript evidence discloses that accused got the policy, defence argues that there's no reasonable evidence to support a finding of fact that he knew about the policy

- ie: simply because insurance policy was in the house, and accused lived in the house, doesn't necessarily lead to evidence that he knew about it…pure speculation that could be overturned

- ie: however, if there's evidence that accused was seen going through the paperwork, this is likely enough for the court of appeal to defer to the trial judge



c) Application of facts to law

- Most confusing ground of appeal, as some CA's talk about it as a legal error and others talk about it as a mixed error of law of fact

- CA will be fairly deferential, but must get into TJ's mind when they apply facts to law so there's not the same amount of deference for pure error of law

- Therefore, standard of review will be in-between (like reasonableness in admin law)

- Here, TJ stated the correct legal test for mens rea on murder, doesn't misstate or improperly exclude any evidence, and no findings of fact to attack

- Defence attacks when TJ applies the facts to the law to find the requisite intent for murder

- ie: TJ obsessed about the motive evidence and gives very limited analysis/weight to third party evidence or eye-witness testimony about what happened at the scene of the crime

- ie: defence claims that motive evidence was strong enough to push an accused to point a gun and threaten the victim, but doesn't tell whole story…must also give weight to evidence at scene, and here, eye-witnesses testified that there may have been a pushing match



d) Misapprehension of evidence



- TJ states in reasons for judgment that insurance policy was for $1 million and accused knew




- In reasons, TJ puts significant weight on this motive evidence

- However, defence reads in transcript that there was numerical error and the insurance policy was for $100,000, not $1,000,000

- Therefore, the TJ misapprehended/misstated the evidence

- Also, TJ makes no mention of evidence of a witness testifying that accused was looking through documents to find a mortgage document, not an insurance policy

- This is not enough on its own to overturn simply on misapprehension…but if TJ completely ignored this testimony when discussing motive, TJ may have come to a different conclusion had they not misapprehended the evidence and forgot important evidence

- Difference between this and overturning a factual finding is a different legal threshold

- Don’t have to show that no reasonable judge could have found the fact, but because the TJ forgot important evidence, whether there's a chance that, being aware of it, they could have come to a different conclusion on the issue

- Therefore, this attacks the judge's analytical process…doesn't say they could have never come to the conclusion, but that they relied on erroneous evidence when coming to conclusion

- However, TJ need not refer to every piece of evidence, as they may refer to evidence indirectly or dismiss it (ie: if it's poor evidence not worth addressing)
______________________________________________________________________________________

6) UNREASONABLE VERDICT
- Q: when does an error of fact lead to an acquittal?


- Usually, the remedy for errors of law and fact lead to a new trial


- Only in exceptional circumstances can errors of fact lead to acquittal…cases of unreasonable verdict

- An unreasonable verdict is a statement from the Court of Appeal that the finding of fact being reversed is so central to the case that they will overturn the result

- No reasonable trier of fact could lead to the ultimate conclusion of guilt, so CA enters an acquittal


- Differs from errors of fact because this deals with the ultimate finding of fact…the guilty verdict


- Also doesn't go after legal error, just that no reasonable trier of fact could have convicted

- ie: in a murder case where the only issue is identity, judge states legal test correctly, considers all relevant evidence correctly, and concludes that the accused is guilty

- Defence goes after central factual conclusion that eyewitnesses saw the accused and claim that the evidence was insufficient to warrant a conviction, thereby claiming the conclusion that the accused was guilty BARD was patently unreasonable

- Dell: courts will give a very high level of deference when dealing with unreasonable verdict


- Test: could a trier of fact, acting reasonably, have reached this conclusion?


- Must look at the evidence as a whole, not piecemeal evidence

- Difference between going after a limited factual issue and going after the whole factual finding:
R. v. Dell (2005 Ont. CA)…TJ didn't misapprehend the evidence and overall conclusion not unreasonable

F:
- Dell's husband died as a result of drinking white wine that was laced with antifreeze

- There was evidence that Dell had for a number of years expressed hatred towards her husband and would much rather him be dead rather than alive

- Dell had entered into a hot lesbian affair with another woman

- She wanted exclusive custody of the children, possession of the farm and wanted the husband out of her life

- There was evidence that Dell had expressed an interest in the effects of antifreeze on human beings

- Dell was on the telephone with the husband while he drank the wine

- Even though it was not characteristic for the husband to consume so much alcohol, Dell did not intervene, even when he became sick

- Dell's incriminating statements to an inmate were admitted at trial

- The trial judge found that the only inference to be drawn from the evidence was that Dell knew that the wine was laced with antifreeze and that she had sufficient motive to kill the husband

- On appeal, Dell argued that the first degree murder verdict was unreasonable and that the trial judge misapprehended important evidence indicating that suicide was the cause of death

I:
- On the totality of the evidence, could a properly instructed trier of fact, acting judicially, convict Lady Macbeth?


- Do the reasons of the trial judge reveal any error or misapprehension of the evidence justifying appellate intervention?

J:
- No, for Crown, appeal dismissed

A:
- The test to be applied by an appellate court to determine whether a verdict is unreasonable is:

- "The appellate court is to independently examine and assess the evidence and decide whether, on a totality of the evidence, a properly instructed jury, acting judiciously, could have convicted"

- "This appellate function requires that this question (1) be asked through the lens of experienced jurists, and (2) it requires that the conclusion reached not conflict with the bulk of judicial experience"

- "The fact that an appeal court judge would have had a doubt when the trial did not is insufficient to justify the conclusion that the trial judgment was unreasonable"

- On the "lurking doubt" standard, the court notes that "it is imperative that the Court of Appeal articulate the basis upon which it concluded that the jury reached an unreasonable verdict"


- "It is insufficient for the court to simply express that there is a 'lurking doubt'"

- Here, TJ did not misapprehend the evidence and the verdict was not unreasonable

- The inmate's evidence supported the trial judge's verdict

- The trial judge was entitled to consider Dell's animus toward her husband and her unusual interest in anti-freeze poisoning as pointing to her guilt

- There was no basis for appellate intervention on the ground that the trial judge gave insufficient weight to or improperly rejected the defence's suicide theory

R:
- If, on the whole of the evidence, the trial judge finds a guilty verdict that no reasonable trier of fact could conclude, there will be an unreasonable verdict and an acquittal
______________________________________________________________________________________

7) APPEALS BASED ON FRESH EVIDENCE
- Admissibility of fresh evidence on appeal is an exception to the general rule that an appellate court can only look at evidence on record…this occurs in two situations:


a) New evidence becomes available post-trial


- New evidence must be not reasonably have been available before for a legitimate reason

- ie: witness in another country gets notice of the verdict and offers to testify, and their story directly contradicts Crown witnesses

- ie: DNA extracted from clothing at the scene and accused' DNA not there

- ie: witness who testified admits to perjury


b) Counsel makes a poor strategic decision
- While the evidence was available at trial, and reasonable counsel would have called this evidence, for some reason (ie: incompetence) counsel didn't put the evidence before the court

- Appeals based on fresh evidence is controversial based on two competing policy interests:


a) Protect against wrongful convictions



- Concern over individuals being wrongfully convicted


b) Desire for finality

- An near-automatic right of introducing new evidence on appeal might encourage too many appeals, put a strain on trial court resources, reduce need for diligence of counsel at trial, and undermine integrity of trail system

- To balance these two competing interests, the Court has introduced a balancing test that provide a limited opportunity to lead new evidence on appeal

- If Court of Appeal agrees with the defence that new evidence should be admitted, a new trial is ordered regardless of other substantive errors of the law

- See the relevant provisions of the Criminal Code:

683(1) Powers of court of appeal

- "For the purposes of an appeal under this Part, the court of appeal may, where it considers it in the interests of justice, 

(a)
order the production of any writing, exhibit or other thing connected with the proceedings;

(b)
order any witness who would have been a compellable witness at the trial, whether or not he was called at the trial,

(i)
to attend and be examined before the court of appeal, or

(ii)
to be examined in the manner provided by rules of court before a judge of the court of appeal, or before any officer of the court of appeal or justice of the peace or other person appointed by the court of appeal for the purpose;

(c)
admit, as evidence, an examination that is taken under subparagraph (b)(ii);

(d)
receive the evidence, if tendered, of any witness, including the appellant, who is a competent but not compellable witness"

687(1) Powers of court on appeal against sentence
- "Where an appeal is taken against sentence, the court of appeal shall, unless the sentence is one fixed by law, consider the fitness of the sentence appealed against, and may on such evidence, if any, as it thinks fit to require or to receive,

(a)
vary the sentence within the limits prescribed by law for the offence of which the accused was convicted; or

(b)
dismiss the appeal"

- There is a procedure for introducing fresh evidence:


a) Verify evidence exists


- Defence must get documents, usually a third witness have to swear an affidavit


b) Go to CA



- Argue at Court of Appeal that new evidence should be added to the trial record


c) Meet the Palmer test



- 3 factors must be met: relevance, reliable/credible, and led to a different result at trial



- 4th factor, whether counsel did due diligence, is significant but not determinative

- In Palmer, SCC considered the discretion of a court of appeal to admit fresh evidence pursuant to s. 683 and, after emphasizing that, in accordance with the wording of s. 683, the overriding consideration must be "the interests of justice", McIntyre J. set out the applicable principles:

a) Evidence is relevant

- The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial

- ie: accused didn't mind victim, TJ didn't consider the evidence much on issue of motive, so a new witness testifying that the accused liked the victim wouldn't change the analysis

- ie: if issue at trial is identity, new witness testimony on this issue would be relevant

- In light Maciel, the evidence must be "particularly cogent" to exceed the standard


b) Evidence is reliable and credible

- The evidence must be credible in the sense that it is reasonably capable of belief
- ie: witnesses that constantly change stories or give no explanation of why they didn't come forward earlier may not be reasonably credible


c) Evidence could have led to a different result at trial

- It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected to have affected the result

- Levesque: this is often the critical factor

- ie: trial eyewitnesses had credibility problems, but new credible witness has a different story, so trier of fact might have come to a different result had it been available

d) Due diligence

- The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial provided that this general principle will not be applied as strictly in a criminal case as in civil cases

- Due diligence is often used as the 4th factor, which is not determinative but can influence first 3

- N: very difficult factor because it re-engages the competing policy interests…ie: protecting against wrongful convictions v. protecting integrity and diligence of trial process

- In Levesque, Gonthier J. quoted Doherty J.A. with approval concerning these principles:

- "The last three criteria are conditions precedent to the admission of evidence on appeal. Indeed, the second and third form part of the broader qualitative analysis required by the fourth consideration. The first criterion, due diligence, is not a condition precedent to the admissibility of "fresh" evidence in criminal appeals, but is a factor to be considered in deciding whether the interests of justice warrant the admission of the evidence"

- Q: what happens when appellants satisfy the first 3 factors of Palmer, but don't satisfy due diligence?

- Maciel (2007 Ont. CA): not enough to meet the first three factors, otherwise the due diligence factor would be of no effect; conversely, can't have it be too big a factor and lead to wrongful convictions

- Maciel: due diligence becomes a bar to admissibility of fresh evidence when the first three factors of the Palmer test are met but aren't exceeded

- Therefore, evidence must bear on the critical issue, evidence must be very capable of belief, and the evidence must be very likely to affect the result
R. v. Palmer (1979 SCC)…4 criteria for admissibility of fresh evidence on appeal for verdict and sentence

F:
- Appeal against the refusal of the BCCA to admit fresh evidence in Palmer's appeal against his conviction in BCSC before Macfarlane J. sitting without a jury upon an indictment charging a conspiracy to traffic in heroin

- One of the important witnesses called for the Crown, both at the preliminary hearing and at the trial, was Frederick Ford, an admitted heroin trafficker and a "disreputable character" with a criminal record

- His evidence was accepted by the trial judge and clearly played a significant part in the result

- After the trial, Ford, in a series of declarations, asserted that his trial evidence was untrue, that it had been fabricated in its entirety, and that he had been influenced by threats and inducements, including the promise of payments of money, by the police (ie: payment for "services rendered")

- When this material came into the hands of the legal advisers of the appellants, they applied in the Court of Appeal, under s. 610(1)(d) of the Criminal Code (the predecessor of s.683) to adduce this new evidence in affidavit form

I:
- Did the BCCA err in refusing to allow the appellants to adduce fresh evidence before it based on the affidavits and statements of the principal Crown witness Frederick Thomas Ford who received $25,000 from the police "in payment for services" about a week after the trial judgment?

J:
- No, for Crown, appeal dismissed…failed the "Palmer test" that SCC lays down here

A:
- Parliament has given the Court of Appeal a broad discretion in s. 610(1)(d)

- Overriding consideration must be in the words of the enactment "the interests of justice"
- It would not serve the interests of justice to permit any witness by simply repudiating or changing his trial evidence to reopen trials at will to the general detriment of the admin of justic

- Applications of this nature have been frequent and courts of appeal in various provinces have pronounced upon them

- The statutory language "interests of justice" lead the court developing the following 4 factors

- The court summarizes the case law and the following principles have emerged (see above for more):

a) Evidence would have been important at the lower court

- The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial provided that this general principle will not be applied as strictly in a criminal case as in civil cases

b) Evidence is relevant

- The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial



c) Evidence is reliable and credible

- The evidence must be credible in the sense that it is reasonably capable of belief



d) Evidence could have led to a different result at trial

- It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected to have affected the result

- Here, since the evidence was not available at trial and because it bears on a decisive issue, the inquiry in this case is limited to two questions:

a) Is the evidence possessed of sufficient credibility that it might reasonably have been believed by the trier of fact?

- If the answer is no that ends the matter but if yes the second question presents itself…

- Here, CA applied the test of credibility and found the evidence not capable of belief, so never asked the second question

b) If presented to trier of fact and believed, would the evidence possess such strength or probative force that it might, taken with other evidence adduced, have affected the result?

- If the answer to the second question is yes, the motion to adduce new evidence would have to succeed and a new trial be directed at which the evidence could be introduced

- Here, it was evident that the Court of Appeal applied the test of credibility and found the evidence tendered as to the validity of Ford's trial evidence to be wholly unworthy of belief

- It therefore refused the motion and in so doing made no error in law which would warrant interference by this Court

- Also, although it might not be necessary to do so in view of this conclusion, the view was expressed that the Court of Appeal was fully justified in reaching the conclusion it did upon a consideration of all the evidence adduced on the motion before it and the evidence appearing in the trial transcripts.

- With respect to the matter of affording protection to witnesses, in cases where the courts are, after careful examination, satisfied that only reasonable and necessary protection has been provided and that no prejudice or miscarriage of justice has resulted in consequence, they should not draw unfavourable inferences against the Crown, by reason only of this expenditure of public funds

R:
- If evidence that is tendered to be fresh evidence on appeal is not credible in the sense that it is reasonably capable of belief, the court will not admit it

R. v. Levesque (2000 SCC)…Critical factor is evidence must be expected to produce a different result

F:
- Accused pleaded guilty to 15 counts arising from a robbery at a residence, and was sentenced to several terms of imprisonment to be served concurrently, the longest of which was a term of ten years and six months for kidnapping

- In appealing his sentence (not verdict), Levesque wants to have two new reports admitted in evidence to which the Crown objects:

a) Daigle Report
- "Psychological/psychiatrist assessment report" by Daigle, a psychologist, for Corrections Service Canada



b) Morissette Report

- Prepared by another psychiatrist at Levesque's request

- Deschamps J.A. and majority at Quebec CA allowed the motions to adduce fresh evidence and, in view of the error by the trial judge, substituted a sentence of five years and six months for the sentence of ten years and six months imposed by the trial judge

I:
- Although the rules concerning sources and types of evidence are more flexible in respect of sentence, the criteria for admitting fresh evidence on appeal are the same regardless of whether the appeal relates to a verdict or a sentence
- If a court of appeal thinks fit to admit fresh evidence, it will do so because it is in the interests of justice to admit it

- Criteria set out in Palmer already call for a relaxed and flexible application, and to relax them any further would be contrary to the interests of justice

- Integrity of the criminal process and the role of appeal courts could be jeopardized by the routine admission of fresh evidence on appeal

- In the context of the admission of fresh evidence on appeal, the concepts of admissibility and probative value overlap
- To be admissible, fresh evidence must be relevant and credible and, when taken with the other evidence adduced at trial, be expected to have affected the result

- The probative value of fresh evidence must thus be considered in order to determine whether it is admissible on appeal

- The purpose of the due diligence criterion is to protect the interests and the administration of justice and to preserve the role of appeal courts
- Before admitting new opinion evidence on appeal, it may be necessary to determine the basis of that opinion and to establish whether the facts on which the opinion is based have been proven and are credible

- Whether or not consent is given, the production of fresh evidence on appeal is possible only with the leave of the court of appeal

- The court of appeal may properly take into account the fact that the Crown has consented or that admission is uncontested particularly when assessing the relevance, credibility and probative value of fresh evidence

- Here, both the Daigle and Morissette reports should not have been admitted into evidence by the CA

- Daigle passed first 3 factors, but its probative value is not such that if it had been presented to the trial judge, it might have affected the result

- However, both the psychologist and the psychiatrist, whose report also does not meet the due diligence criterion, based their opinions on a version of the facts that was not established or adopted at trial, and therefore should not have been admitted in evidence

R:
- If the probative value of fresh evidence introduced at appeal is not such that they might have affected the result if they had been adduced at trial with the other evidence, the evidence will not be admitted
