
Chapter 1: Proof in Judicial Decision-Making
1. Does the evidence have probative value?
2. If so, does the probative value outweigh its prejudicial effect?

3. If so, has there been proper limiting instructions
Most laws of evidence deal with admissibility of evidence. They come from:

· Common Law

· Federal Canada Evidence Act
· BC evidence act
· The Charter

· Textbooks (i.e. Wigmore's Rules of Evidence)

What are the issues of evidence

1. Admissibility

2. The purpose for which it can be used

3. Weight

3 critical time periods:

1. Pre-trial (most important)

2. At trial

3. On appeal

The rules of admissibility are based on the basic principle of the value of evidence. The value is the balance between the probative value and the prejudicial effect of the evidence. That is, do the good effects of the evidence outweigh the bad effects?
The primary goal of our system is the search for truth (Noel) and justice. These are not one and the same. In certain circumstances justice may qualify the pursuit of truth (i.e. rape shield laws)
A. Introduction
– The law of evidence is a qualified search for the truth, seeking to maximize truthfinding and to minimize injustice – R. v. Noel 
– The adversarial system affords parties (particularly defense: Seaboyer) are given broad discretion in their presentation of evidence – R v Swain
–The Crown must disclose all relevant information (Stinchcomb) so long as there is some reasonable possibility that it may be of some use to the 
   AC – Taillefer & Duguay
R v Swain [1991] SCC – Parties have broad discretion in their presentation of evidence in adversarial system
Facts: The crown was attempting to raise the issue of mental disorder over the wishes of the accused. Trial judge allowed the evidence which was 
           overturned on appeal. Only allowed if the accused opens the door or after guilt has been determined
Ratio: The principles of fundamental justice contemplate an accusatorial and adversarial system of justice founded on respect the autonomy and 
            dignity of human beings. Is therefore clear that both parties should be accorded a great deal of discretion in their presentation of evidence
R v Taillefer; R v Duguay (2003) SCC – Crown to disclose all relevant information so long as there is some reasonable possibility…
Facts: 14-year-old girl was killed. The accuseds were convicted trial. A subsequent report revealed that a considerable amount of evidence had not been disclosed to the defense at trial.
Ratio: The investigative file is not private property used to secure a conviction. It is the property of the public to ensure that justice is done (Stinchcomb). The Crown must disclose all relevant information so long as there is some reasonable possibility that it may be of some use to the accused (Taillefer)
Exceptions:

· If it is clearly irrelevant

· If the Crown can establish that is privileged

· If disclosure would interfere with an on-going investigation

· witness safety

B. Probative Value, Prejudicial Effect, and Admissibility
Probative Value: Evidence that is both relevant & material. It is relevant if it tends to increase or decrease the probability of a fact in issue (Arp). 
                              It is material if it is concerned with an issue that is before the court (Palma)

Prejudicial Effect: Evidence that sways the trier of fact to convict based on erroneous reasoning or emotion.

Arp v The Queen (1998) SCC – No minimum probative value
Probative Value: There is no minimum probative value required for evidence to be admissible. The probative value me simply outweigh its prejudicial effect. It will have probative value if it is material and relevant. Relevance is signified by the evidences ability to increase or diminish the probability of the existence of a fact in issue.
Prejudicial Effect of propensities/disposition evidence: May convince a jury to convict

1. on the finding that the accused is generally a bad person

2. for past misconduct

3. by becoming confused with having their detention deflected from the issue at trial

R. v. Seaboyer [1991] SCC – Lower standard for defense evidence
Facts: The defense wanted to introduce evidence of the complainant's sexual history which brought the "rape shield" provisions into question.

Decision: The sexual history has no probative value bc there's no logical link between a woman's sexual conduct and whether she is a truthful 
           witness. The AC's right to a fair trial was not infringed by excluding the evidence
Ratio: It is easier for the defense to get evidence in
Crown evidence: If the probative value is outweighed by its prejudicial effect the evidence will be excluded (or its relatively close)
Defense evidence: The prejudicial effect must substantially outweigh the probative value in order to result in the evidence being in admissible
· Example of the Seaboyer standard in practice comes from R v Underwood, were defense counsel was permitted to lead hearsay statements of a declaration against one's interest

R v BFF (1993) SCC – Bad character evidence
Facts: The accused was the complainant's uncle who had allegedly assaulted her from the time she was 6 to 16. The Crown wanted to admit testimony from her siblings regarding the accuseds violent control and domineering behavior over the family
Issue: The admissibility of bad character/disposition evidence

Rule: Evidence of purely bad character is generally inadmissible, unless (1) it goes to some issue beyond disposition and (2) the probative value outweighs the prejudicial effect (3) there have been proper limiting instructions to the jury
Decision: The evidence was admissible to explain why the abuse was allowed to occur and why the complainant did not complain earlier. However, the complete absence of a charge to the jury on how the evidence could be used was unacceptable

R v Penney – We don't admit all evidence for fear of wrongful conviction
There is an ongoing debate in evidence, whereby some propose to admit all evidence and leave it to weight for the jury. But the preponderance of wrongful conviction shows the value of having exclusionary rules to prevent prejudice

C. Types of Evidence
Direct/Circumstantial
Direct Evidence: Evidence that you don't need to try further inference from to use (i.e. I saw him shoot the victim)

Issues with direct evidence:

1. Credibility – The witness may be lying or have an interest in the case

2. Reliability – The witness may be mistaken as to what they saw

Circumstantial Evidence: Evidence that requires a further inference to be of any use (i.e I saw him with a gun 5 min. before the victim was shot)

Issues with circumstantial evidence

1. Credibility

2. Reliability

3. The trier of fact drawing a wrong inference

R v Dhillon (2001) SCC – Circumstance Evidence
1. Crown does not have to present direct evidence to secure a conviction
2. Judge is not required to charge jury that there is no direct evidence (it will be obvious)

3. The jury is not obliged to find reasonable doubt only on "proven facts". They should not pre-screen evidence prior to their deliberations, but consider all the evidence (good and bad) in their determination of whether there is a reasonable doubt

Use of evidence
The Miller Error: A common instruction to the jury was to consider evidence which accepted or believed, and to reject and not consider that which it did not. The Miller Error gives the impression that you can only acquit on evidence you accept or believe; it is an error of law as it requires the accused to prove something, creating a reverse onus, whereas the accused does not have to prove anything, just raise a reasonable doubt

R v Robert (2000) Ont CA 
Ratio: The accused's evidence does not have to be believed or accepted, so long as it is sufficient to raise a reasonable doubt

Facts: The accused was convicted of arson based on circumstantial evidence. He claimed it was an accident.

Decision: Here, instead of asking whether the Crown had proven its case beyond a reasonable doubt, the trial judge essentially asked whether the accused is established his explanation beyond reasonable doubt. Thus, he forced the accused offer an explanation based on proven facts which was an error
R v Baltrusaitis (2002) SCC

Facts: The trial judge committed The Miller Error by charging the jury that "your acceptance of evidence as truthful and accurate transforms what has been evidence into fact. It is the facts upon which you base your verdict".

Ratio: Whereas a guilty verdict can only be based upon evidence to be found both credible and reliable, the same does not hold true for a 

           verdict of "not guilty"
Real/Demonstrative
Real (physical) Evidence: Material evidence of objects actually involved in the case that can be presented in the courtroom and original form

Demonstrative Evidence: Evidence that is a representation of the object (i.e. photos, recordings, videos, charts, diagrams etc.)

Videos And Photos
Their admissibility depends on (R v Creemer):

1. The video must be verified by a person capable of doing so


a) either the person who made the video or


b) an eyewitness who can testify that the video is an accurate representation of what they saw


c) a technician who set up the video equipment that can testify about his knowledge

2. Is the video and accurate representation of the facts

a) has it been altered or changed – Nikolovski 


b) is it a complete or partial account of the events

3. The presence or absence of any intention to mislead

4. Then you must still consider whether their prejudicial effect outweighs their probative value having regard to the importance of the issues for which the evidence is legitimately offered and the risk that the jury will use it for other improper purposes – Kinkead
***If the problems are not too bad then the video is admitted and any deficiencies go to wieght.***
R v Nikolovski
Facts: An automated security camera captured a robbery in a convenience store. The videotape was unaltered and showed the entire robbery. It was admitted for the limited purpose of establishing ID. Perfectly admissible. But contrast to Penney, where the author of the tape was not unbiased and selectively filmed.

R v Penney – Seal killing video
Ratio: Videotape evidence must be untempered, with no intention to mislead, and be an accurate representation of the facts

Facts: The accused was charged with the inhumane killing of a seal. The killing was selectively filmed by two witnesses on behalf of the International Fund for Animal Welfare.

Decision: Trial judge refused to admit the tape based on the lack of credibility of the witnesses. The video appeared to have undergone several format changes and counsel does not meet any evidence whether this would alter the content. It also selectively filmed the gory details while omitting others. The SCC agreed, having not been satisfied on a balance of probabilities of the fairness of the videotape.

R v Kinkead [1999] Ont CA – Variety of graphic photos
Ratio: Whether crime scene photos are too graphic to be put to the jury without causing prejudice is best decided on an individual basis
Facts: The accused is charged with two counts of first-degree murder. Crown wants to introduce graphic photos from the crime scene and photos of the victims when they were still alive to show they were certain necklaces.

Issue: Is the prejudicial effect of the photo strong enough to merit exclusion?

Decision: Court sets out the P/P  test
1. The court must establish the probative value of the evidence (material + relevant – likely to increase or decrease the probability of fact)

2. The court must establish the prejudicial effect

3. The court must balance the probative value against the prejudicial effect have regard to the importance of the issues for which the evidence is legitimately offered and the risk that the jury will use it for other improper purposes

Held: Some pictures admitted some aren't
Documents
Lowe v Jenkinson (1995) BCSC
Ratio: Documents must be authenticated

Facts: The lawyers for the plaintiff were presented with a letter from the lawyers for the defendant. The letter contained a transcript of a conversation between their client (Mr. Jenkinson) and his ICBC adjuster that was recorded. They weren't sure, but they believed the letter was transcribed by an employee of the adjuster. Mr Jenkinson had never seen nor reviewed the transcript and would not adopt its contents at trial. With no admission as to its authenticity the plaintiff was required to authenticate the document by some other means. 
Issue: Can this transcript to be authenticated
Decision: This is not an original conversation, and there is no way to verify the validity of the document, or even whose voices are on the tape without proper authentication. Document inadmissible

Judicial Notice
Rule: The court may properly take judicial notice of facts that are either so notorious or so generally accepted as not to be the subject of debate among reasonable persons; or… Capable of immediate and accurate demonstration by resort readily accessible sources of indisputable accuracy

Olson v Olson (2003) ALTA CA

Facts: Spousal support case whereby the wife asked the court to take judicial notice of the fact of sports training would advance the career prospects of the child
Decision: Relationship between athletic training and career advantages cannot be demonstrated by resort readily accessible sources of 
                  indisputable accuracy
Chapter 2: Extrinsic Misconduct Evidence
A. Bad Character of the Accused
· Bad Character of the Accused evidence can lead to serious miscarriages of justice, especially since the ability of juries to follow limiting instructions is questionable.

· Some ways that extrinsic misconduct evidence may be prejudicial:

· Propensity reasoning: if Accused did this before, he is likely to have done it again.

· Punishing for previous bad act: Accused deserves to go to jail merely because of his past crimes.

· Distraction: too much evidence to consider.

· May lower standard of proof: interferes with purity of BARD.

· The risk of prejudice may be higher if the similar fact acts are morally repugnant
· In a trial with judge alone rather than a jury trial, it will be more difficult to have similar fact evidence excluded because it is assumed that judges can overcome prejudice.
Bad character evidence is generally inadmissible unless;

1. it is relevant to an issue beyond general bad character (i.e. credibility) and; (R v BFF)
2. it's probative value outweighs its prejudicial effect (R v BFF)
3. there has been proper limiting instructions (Cuadra)
A. Disposition/Prior Conduct
R v Cuadra (1998) SCC 
Facts: A friend of the AC witnessed him assault a man at Cat Lake. The witness lied at the preliminary inquiry about what he'd seen, allegedly because he feared the AC. The crown sought to introduce bad character evidence against the AC from this friend who had allegedly witnessed the AC commit 2 prior assaults on different occasions.
Decision: (1) The credibility of the witness was a live issue. Thus, his explanation for his prior inconsistent statements was relevant.

                (2) The trial judge limited the evidence to one of the two prior assaults in order to explain the foundation of his fear.

                (3) The trial judge specifically charge the jury that they were only to use the evidence to assess the credibility of the witness

Held: The evidence of bad character (the prior assaults) is admissible

B. Similar Fact Evidence
R v Handy (2000) SCC 
Facts: After a night of drinking with the complainant, the AC engaged in consensual vaginal intercourse with her until he forced anal sex. The crown sought to introduce evidence from his ex-wife of seven prior incidents where similar things happened.

Issue: Is the accuseds history of violence with his ex-wife admissible?

1. Similar fact evidence is presumptively inadmissible; unless
2. The similarities are such that absent collaboration, it would be an affront to common sense to suggest that the similarities were due to coincidence ( BCR)


– It's purpose is to show a distinct and particular propensity to act any specific way under specific circumstances, as opposed to 

                   general propensity which is admissible only the credibility or some other relevant issue
3.     Consider whether there was any potential of collusion between the witness and the claimant

             a) If there was merely an opportunity to collude then this is a matter of weight

             b) If there is an air of reality to the accusation, the onus is on the Crown to show on a BOP that no collusion occurred

4. The degree of similarity required will depend upon the issues in the particular case, the purpose for which the evidence is sought to be introduced and the other evidence
5. The party introducing the evidence therefore must clearly identify the issue for which it is to be used

6. In analyzing similarity to trial judge should consider:

            a) the proximity in time of similar acts

            b) the number of occurrences

            c) the extent to which the other acts are similar to the conduct charged

            d) any distinctive or unifying features of the incidents
7.     Consider the prejudicial effect of admitting the evidence. 

            a) Is there a risk of distraction? 

            b) Will it consume too much time?

Decision: The evidence is inadmissible. The trial judge deferred the matter of collusion to the jury which was an error in law and failed to address the dissimilarities of the similar fact evidence of the wife
Post-Offense Conduct
1. Post-offense conduct is inadmissible for determining the level of culpability (i.e. common vs aggravated assault) – Arcangioli
2. Where post-offense conduct could relate to other crimes/reasons it is nevertheless admissible. – White

a) The jury must determine weight and whether the conduct pertains to the offense at issue or some other criminal activity


b) "a 'no probative value' instruction Per Arcangioli) is not required where the accused has denied any involvement in the facts 

                     underlying the charge at issue, and has sought to explain his or her actions by reference to some other unrelated culpable act"
3. Post-offense conduct is admissible to negate defenses raised by the accused (i.e. self-defense, intoxication etc.) –Peavoy
4. Post-offense conduct may be admissible if it goes to intent (i.e. pre-planned conduct, immediate flight, concealment)
5. Post-offense conduct favorable to the accused is admissible, except statements of innocence as they are a reiteration of not a guilty plea and therefore have no probative value – SCB
White v The Queen (1998) SCC – Post-offense conduct relating to more than one crime
Facts: The victim was shot twice with a 12-gauge shotgun and four times with a 22 caliber pistol. After the murder the accuseds left Ottowa and robbed two banks in Mississauga, Ontario. A friend of theirs testified that they told him they shot somebody and they had to get rid of the guns. Upon returning to Ottawa there was a police chase at which time they fled and discarded their weapons. The accuseds admitted to the bank robberies and argued that the post-offense conduct was inadmissible because it was impossible to draw an inference whether they were fleeing because of the robberies or the murder.
Issue: The admissibility of the accuseds conduct after the murder

Decision: This case is not governed by Arcangioli. It is therefore for the jury to determine whether the flight related to the murder or the robberies. The trial judge provided proper limiting instructions that flight or concealment does not necessarily imply guilt, but can arise from any number of circumstances. Conviction upheld

R v Peavoy (1997) – Post-offense conduct admissible if it goes to an issue in question (i.e. intent or to negate defenses)
Ratio: Post-evidence conduct is admissible to negate defenses raised by the accused
Facts: The accused testified that after stabbing the deceased he washed the knife, put it away, straighten the apartment, amended the table and attempted to call his lawyer. When the house was surrounded by police he barricaded himself inside and claimed he did not hear them because he was hard of hearing. The police testified they saw him at the window several times during the standoff which lasted hours

Issue: Is the post-offense conduct admissible?
Rule: In order to be admissible the post-offense conduct must be relevant to an issue in question
Decision: The accused admitted stabbing the victim but denied culpability, arguing self-defense/intoxication. Therefore, Arcangioli does not apply. Therefore, the post-offense conduct had no probative value for the physical act. But it did have probative value for the jury to rebut the defenses advanced by the accused. His conduct showed a high level of cognitive functioning and purposeful conduct which could be viewed as antithetical to intoxication
Note: The evidence could not be admitted to determine his level of guilt (i.e. murder or manslaughter). 

R v SCB (1997) ONT CA – Post-offense conduct favorable to the accused
Ratio: Evidence of post-offense conduct favorable to the accused may be admissible.
Facts: The accused allegedly sexually assaulted his second cousin. The only issue was identity Upon arrest he voluntarily gave a statement to police, provided DNA and hair samples, and offered to take a polygraph. The trial judge admitted the evidence and considered in relation to all of the other circumstantial evidence and acquitted him
Issue: The admissibility of the accuseds post-offense conduct (incl his offer to take a polygraph)
General rule: And accused's offer to take a polygraph is generally inadmissible. It is a reiteration of a "not guilty" plea and therefore has no probative value & the accused has nothing to lose because the actual effects of a polygraph or inadmissible. 

Decision: The evidence went beyond the mere offer to take a polygraph on its own. The totality of all of the evidence showing cooperation had probative value to support the inference that he did not do it.
Policy: It would be unjust to allow post-offense conduct adverse to the accused (Peavoy) and not allow post-offense conduct reasonably capable of supporting an inference favorable to the accused, so long as its probative value is always its prejudicial effect.

B. Bad Character of the Witness

A. Prior Convictions
Canada Evidence Act s.12 – A witness may be questioned as to whether or not he has been convicted of any offense…

R v Corbett (1988) SCC
Facts: Corbett was charged with first-degree murder of Real Pinsonneault. They were in the drug trade together. Earlier, in 1971, he was convicted of non-capital murder. Corbett sought ruling, in a voir dire, that he should not be cross examined on his prior conviction because s.12 of the CAE violates s. 11(d).

Decision: "Had Corbett's criminal record not been revealed, the jury would have been left with the quite incorrect impression that, while all the Crown witnesses were hardened criminals, the accused had an unblemished past" –Dickson CJ

Prior Convictions
1. The admission of prior convictions is admissible, but only to assess the credibility of the witness (needs proper Jury charge)
2. However, the trial judge retains the discretion to exclude prior convictions upon considering 3 factors: 

a) Temporal proximity

b) Nature of the previous conviction (i.e. whether it shows element of dishonesty or not: fraud vs negligence offenses)

c) Similarity of the offenses (i.e. Ionically, the more similar the prior convictions, the more likely they are to be excluded because of the 
                    risk of prejudice that the jury may draw a direct inference of guilt or find a general propensity – inadmissible under BFF)

3.    S. 12 of the Canada Evidence Act does not infringe 11 (d) of the charter. There would be a serious imbalances we permitted prior          

        convictions of Crown witnesses to be put to the jury but not prior convictions of the accused. You would appear to be an angel.
4.   This case sets the high water mark for judicial confidence in the jury system for jurors to act as unbiased arbiters of truth

B. Other Discreditable Conduct
Cullen & Titus Ratio:
1. Evidence of prior charges for which the witness has been acquitted are never admissible
2. Evidence of other discreditable conduct for which a conviction has not been entered is admissible (i.e. including conditional/absolute discharges)

Cullen – Defense counsel was permitted to cross-examine a crown witness on former possession of burglar tools for which she had received a 

               conditional discharge\
Titus – Defense counsel was permitted to cross-examine the crown witness on an outstanding indictment of murder to show a possible motive in 

             seeking favor with the crown
C. The Vetrovec Witness
Vetrovec witness: A witness that has an inherent, profound, or serious reliability/credibility concern that go beyond regular problems. Usually described as someone of an unsavory character. Some recognized categories are:

· Jailhouse informant

· W that has lied under oath
· W that is given multiple inconsistent statements

· W who is an accomplice and now has a plea deal

· W getting a benefit for testifying (money, parole, jail privileges)

Options to dealing with them:

1. Exclude their testimony entirely

2. Admit the evidence & rely on cross-examination to assess credibility

3. Allow the evidence, but subject to some special rules and instructions
Vetrovec Categorization Test: (R v Sauve)

1. What is the degree of problem with their inherent trustworthiness? Some factors to be considered are:
a) Involvement in criminal activity

b) Unexplained delay in coming forward

c) Lied to authorities?

d) Has the W Sought a Benefit for Testimony?

e) Has the W selectively disclosed their evidence

f) Has there been a series of inconsistent statements
2.     The combination of, or presence of only one of these factors may be sufficient to bring the witness within the Vetrovec category

3.     The threshold will be dependent on how important the W is to the crown's case
                       a) The more central the W-2 crown's case, the easier they may fall into this category

                       b)  With a less important W, it might take more serious credibility concerns to invoke the Vetrovec caution
General Rule: The evidence of such witnesses is presumptively admissible. It is the province of the jury to determine reliability and weight. However, it is the duty of the trial judge to direct the jury to the difficulties in assessing this evidence and to provide a proper Vetrovec charge

R v Murrin – The evidence of a Vetrovec is presumptively admissible
Facts: The accused is charged with the murder of Mindy Tran and the Crown sought to introduce six "in-custody informers" as witnesses.
Issue: The defense sought the creation of the new exclusionary rule to bar the testimony of in-custody informers

Ratio: The evidence of Vetrovec witnesses is presumptively admissible. The issues of reliability goes to weight and is for the jury to consider.

R v Khela –The appropriate Vetrovec charge
Facts: Accused is charged with first degree murder. He allegedly paid two men to murder the victim. The Crown's case rested primarily on the testimony of two unsavoury Witnesses with lengthy criminal records, both members of a prison gang. Trial judge directed the jury to scrutinize their testimony with the greatest care and caution, and to seek extrinsic evidence of their credibility. Accused was convicted. He appealed, arguing that the trial judge failed to instruct the jury to look for independent corroborative evidence

Issue: What's the appropriate Vetrovec charge to be given to a jury
The appropriate Vetrovec charge requires:

1. Separate out the Vetrovec's testimony from the rest of the evidence and caution that require special scrutiny

2. An explanation of why this testimony requires special scrutiny by identifying the peculiar characteristics of the Vetrovec
3. An instruction that the jury is entitled to convict solely on the testimony of the Vetrovec witness if they believed to be true, but that it is dangerous to do so
4. An instruction to look for some independent corroborative evidence that goes to a material issue of the Vetrovec's testimony


- i.e. not just that you went to high school together; something more along the lines of corroborating ID
Decision: The trial judges charge failed to adequately address what qualifies as corroborative evidence, but the applied the curative proviso
R v Dhillon – What qualifies as independent corroboration
Ratio: The evidence must be independent of the Vetrovec and not confirm mere peripheral parts of the evidence
Facts: The victim was shot dead when he answered the doorbell. The accused allegedly confessed to a jailhouse informant (classic Vetrovec)
          This testimony consisted of: (1) they shared a cell and common heritage; (2) that the accused reacted negatively to the arrest of an alleged 

           accomplice; (3) that the Vetrovec did not receive any material benefits for testified; (4) that the Vetrovec almost always pleaded guilty to 

          discharges; (5) and that the Vetrovec was a highly experienced inmate and therefore more likely to be trusted by the accused. The trial 

          judge admitted testimony
Issue: The admissibility of the jailhouse informants testimony; specifically, what qualifies as independent confirmatory evidence

Decision: The trial judge erred. None of the foregoing qualified as independent corroborative evidence. The only admissible portion of the Vetrovec testimony was the fact that the appellant told him he could see through the window before ringing the doorbell (something only the murderer would have known) this
· Given that this witness was central to Crown's case, there had to be a significant amount of evidence to support the W's testimony

·  The jury must determine whether the independent evidence restores their faith in the Vetrovec's testimony

D Eye-witness testimony

R v Gonsalves [2008] ONT Superior Court of Justice
Ratio: (1)In-court identification is of little to no probative value (2) eyewitness testimony requires proper jury charge on its dangers
Facts: The two complainants were robbed by two men, whom they subsequently identified in photo lineups
Decision: The correct procedures were followed and the complainants have identified the accused beyond reasonable doubt
Dangers of eyewitness evidence:
· The most common source of wrongful convictions
· The possibility that a witness may honestly, but mistakenly, identify the accused for various reasons (especially when the accused is unknown to the complainant). Also the danger of telescoping – believing something happened more recently than it did
· It is generally the reliability, and not the credibility of the witness that is at issue

Factors to consider when assessing weight
· Stranger or known the victim?

· Length of opportunity for observation

· Lighting conditions

· Distance

· Did the identification occurred in circumstances of stress

· Was a witnesses observation committed to writing ASAP

· The identification of distinct features or lack thereof

· Detail of description

· Intervening circumstances capable of tainting the independence of identification (i.e. seeing an individual brought in in handcuffs while at the police station, improper photo lineup procedures, opportunity for pollution etc.)
Ideal photo lineup procedures
· Double-blind administration w/ recording
· Pictures viewed sequentially as opposed to photo spread (each for same amount of time)

· Similar age/complexion/features

· Proper instruction that the accused may/may not be there

· Do not tell the witness how many pictures are to be displayed (alter amount)
Chapter 3: Opinion Evidence

In the law of evidence, an opinion means an "inference from observed fact". A basic name of our law is that the usual witness may not give opinion evidence, but testify only to fax within his knowledge, observation and experience. The major exception is the expert witness.
A. Common Knowledge
R v Graat [1982] SCC -- Lay-Witnesses
Ratio: (1) Lay witnesses permitted to testify in the form of an opinion if it is fairly common knowledge and by doing so he is more accurately 
            able to express the fact he perceived. 

           (examples: age, speed, weather, handwriting, and identity in general, level of intoxication).

           (2) If the opinion offered is too speculative and will be inadmissible)

           (3) They are not, however, permitted to give their opinion on a legal issue (i.e. whether someone was negligent etc.) 

Facts: The accused was charged with impaired driving and challenge the admissibility of the officers opinion on his level of impairment
Decision: Whether someone is intoxicated is fairly general knowledge and it would be difficult for a witness observing and intoxicated individual 

                 to discuss each of their observations individually. Therefore, the opinion is admissible
B. Expert Evidence

Canada Evidence Act, s. 7 – Neither side is permitted to call more than five expert witnesses without leave of the court

1. We want less experts – R v DD
2. Expert evidence is presumptively inadmissible ; unless
3. You can satisfy the Abbey reformulation of Mohan w/Palma gloss
4. The danger lies in the possibility that the expert may usurp the role of the trier of fact. There are two remedies: 


`
a) Requiring the expert to testify an answer to a hypothetical question – Bleta
`

b) Preventing the expert from going to the ultimate issue 



– The more their testimony goes to the ultimate issue the more its admissibility will be critically examined – Bryan
5. An expert is not entitled to testify to the general credibility of a witness; unless the testimony goes beyond oath-helping and is relevant to some other issue (i.e. to establish narrative or explain delay in coming forward etc.) – Llorenz
6. If it is new it must meet the Novel Scientific Evidence Test – JLJ
R v Abbey (2009) ONT CA – Reformulation of Mohan 
Facts: The accused had 3 teardrop tattoos on his face. Crown sought to introduce expert evidence and had two alternative positions:

1. That the expert could testify about the three possible explanations why the accused would have those tattoos and then eliminate two of them based on other evidence, leaving only the explanation that the accused murdered the victim

2. That the expert could testify only regarding to three possible meanings of the teardrop tattoos

a) Family member or close friend was killed

b) Recently finished serving a period of incarceration

c) You've just killed a rival gang member

Decision: The expert should have been able to testify in the form of the alternative position; that is, in general about the three possible meanings 

               of the tattoo at which point it would've been a crown to reduce evidence eliminating two of the three possibilities. It would then be up to 

               the jury to draw the inference and the expert would not be usurping the role of the trier of fact

· The officer's testimony was relevant to ID

· An ordinary person wouldn't be able to understand the meaning of the tattoos

· He was a properly qualified expert

Re-formulation of Mohan

Step 1: The Four Preconditions
1. Relevance – "mere relevance or helpfulness is not enough. The evidence must be truly necessary –R v DD
2. Necessity 


a) Will it assist the trier of fact in drawing an inference that they would otherwise be unable to do from common knowledge or 

                    experience? (Such was not the case in Parrott & JLJ)

b) In other words, would a lay person be at to come to a wrong conclusion without expert assistance

3. Qualified expert 


a) Someone having peculiar skill or knowledge through study or experience – very low threshold

4. Absent an exclusionary rule is (i.e. oath helping)

5. Some admissible evidence to establish a foundation for the experts testimony – Palma

a) No floating out a general theory without evidentiary basis
Step 2: If the four preconditions are met the judge performs a balancing role on the whole of the evidence (cost-benefit analysis)
1. Does the evidence have the potential to confuse/overwhelm the trier of fact?

2. Will the evidence distort the fact-finding process by distracting the jury?

3. Will it take up an inordinate amount of time?

4. Is the expert presenting in language that the jury can understand – will it assist them (not so in JLJ)

5. Consider degree of relevance/necessity Any reliability issues

6. How direct it is the ultimate issue
Step 3: Proper Limiting Instructions
R v Mohan (1994) SCC – The general rule
Facts: The accused, the pediatrician, was charged with four counts of sexual assault on his young patients. A psychiatrist testified that the perpetrators of these crimes fit a particular behavioral profile that was absent in the accused.

Issue: Is expert evidence of general character admissible?

Decision: In order to be admissible the trial judge must first be satisfied that the perpetrator of the crime would fit into a "distinctive group". Here, the potential group of perpetrators likely commit this crime was not distinctive (it could have been a drunk etc.) and therefore the expert's scientific opinion was not reliable
· "Has the scientific community developed a standard profile for the offender who commits this type of crime?
R v Bleta – The hypothetical question
Facts: The accused got into a fight and stabbed the victi for the m. His argument was that during the fight he had fallen and hit his head which 
caused him to act as an automaton. The defense sought to call a psychiatrist who had not examined the accused but had been present throughout the trial. The Crown argued his testimony should not have been admitted because it was not clear on which evidence he had based his testimony (i.e. which witnesses/testimony/evidence he was relying on)

Decision: It is always more desirable to have an expert give his opinion in answer to a hypothetical question. However, provided that the 

           questions are so phrased as to make clear what the evidence is on which an expert is being asked to found his conclusion, the failure of 

           counsel to put such questions in hypothetical form does not itself make the answers and admissible.
R v Palma – The basis and weight of expert opinion
(1) There must be some admissible evidence to establish a foundation for the expert opinion. The defense is not permitted to call an expert to float 
      out a general theory for the jury (Lavvalee – battered women's syndrome)
(2) The extent to which the expert opinion rests on second-hand source material (i.e. hearsay) goes to weight, not admissibility

R v Bryan (2003) ONT CA – The ultimate issue
Facts: The accused was charged with possession of cocaine for the purpose of trafficking and possession of the proceeds of crime. The accused testified about being in possession for personal use. The Crown sought to rebut this by calling an expert police officer to give his opinion assuming the facts had been proven whether it was for personal use or trafficking.

Issue: Is expert opinion that goes directly to the ultimate issue admissible

Decision: Yes. There is no general rule precluding expert evidence on the ultimate issue (although it is preferred that the evidence, in response to 

                 a hypothetical question) – Mohan
R v Parrott – Necessity
Facts: The accused is charged with kidnapping and sexually assaulted a mature woman with down syndrome. The trial judge heard from several 

            psychiatrists without hearing from the woman herself and determined that it was not necessary to hear from her at trial. As such, he 

            admitted hearsay evidence from a psychiatrist regarding his interactions with her

Decision: The expert testimony regarding the capacity of the woman to testify was unnecessary. What more would we need to assess her ability to 

           communicate her evidence than to put her on the stand and allow the trial judge to hear from her.
R v Llorenz (2000) ONT CA – Credibility of a victim
Facts: The complainant was sexually abused on hundreds of occasions over six years. The defense challenge her credibility pointing to inconsistencies between her testimony at trial and the earlier occasions. They also pointed to her delay in coming forward. The complainant had been examined by a psychiatrist that testified on her behalf.
Issue: What testimony, if any, was admissible from the psychiatrist

General rule: Testimony that falls into the category of "oath-helping" is inadmissible unless it has some other legitimate purpose
Decision: Ideally the defense would've called the witness that hadn't actually treated the accused. The danger is that even if he testifies generally, not referring specifically to the credibility of the victim, the jury will draw the inference that of course he is talking about the victim
1. He could not testify to the ultimate issue; that is, that the complainant was credible.

2. He could however disclose her statements to him to form part of the narrative; that is, to help the court understand how the allegations came to fruition.

3. He could have testified generally about victims of sexual abuse to explain the delay in coming forward
4. He could've testified that her condition was consistent with the person who had suffered abuse

The trial judge was under a specific obligation to instruct the jury that the evidence could not be used to bolster the credibility of the complainant; that is, to make it more likely that she was telling the truth. This he did not do and therefore a new trial is warranted.

R v DD – Less experts wanted ("Mere relevance or helpfulness is not enough; The evidence must also be NECESSARY)
Facts: The Crown challenge the credibility of the complainant for delay in coming forward. The defense sought to introduce expert evidence that 

            those suffering sexual abuse respond in different ways with respect to disclosure.

Dangers of expert testimony:

· They have moved from impartial helpers to the court to professional advocates which can be tied to wrongful convictions

· They can usurp the role of the trier of fact (jury more likely to say "what do I know", I'm going with what they say)

· Prejudicial to the administration of justice (that I had too much time

· Their expert opinions are usually derived from unsworn out-of-court material not available for cross-examination (academic literature, interviews etc.)

Decision: The expert evidence sought to be admitted is not unique or scientifically puzzling and could be more efficiently dealt with by a proper instruction from the judge (i.e. "Jury you are to be aware that there may be a variety of reasons for it complainant not coming forward immediately)
Novel Scientific Evidence – JLJ
1. Does it meet the Mohan criteria (relevant, necessary, qualified expert, exclusionary rule), then ask:

2. Whether the theory or technique can be and has been tested (i.e. is it reliable)

3. Has been subjected to peer review and publication (has it received scientific scrutiny)

4. Have standards been established and is the potential rate of error known

5. Has the theory being generally accepted

R v  JLJ (2000) SCC 
Facts: The accused was charged with sexual assault of his two male children. The defense sought to introduce expert evidence that while it was not possible to establish a standard profile of individuals with a disposition to sodomizing children, such individuals frequently or habitually exhibited certain distinctive characteristics which could be identified and that the respondent had been testified for these characteristics and excluded. This was done by two tests: personality tests and a plethysmograph (test for sexual deviance by attaching something to the penis and showing pictures)
Issue: Whether the experts testimony was admissible

Decision: No. Evidence excluded and conviction entered
(1) The expert did not consider it his role to assist the trier of fact. His evidence was pre-package and he did not care to explain
(2) The plesymograph is normally used to assess the progress of therapy of known and admitted sexual deviancts. This is inapplicable to the accused as he denies being part of such group. Is is therefore being used for a novel purpose. The potential error rate range from 47 to 87%. Moreover, the expert didn't consider his function to break down his testimony into understandable language for the jury; remember, the requirement of necessity is that the expert is called to assist the trier of fact.
(3) The expert could not identify a distinctive group of individuals with a propensity to commit these crimes. It could've been committed by an alcoholic etc. Moreover, the personality tests were not designed to detect sexual disorders or preferences.
R v Abbey – Ontario Court of Appeal (at page 3 – 071) – Flexible approach to novel scientific evidence
Facts: Crown called an expert to testify about the three teardrop tattoos the accused had. The experts testimony was based on qualitative research used to make quantitative conclusions. He could not provide an error rate. His sample size was small. He did not appear to interview any members of the Malvern Crew (The accuseds came)

Decision: Not only did the Ontario Court of Appeal rejected trial judges decision to exclude the evidence, the appeared reluctant to define it as novel scientific evidence

Competency & Compellability
Competency – whether the witness has a right to testify

Compellabiliy – Whether the witness can be forced to testify

General rule: Everyone is presumed to be both competent and compellable

Common-Law – Witnesses were required to take an oath which is being modified by statute

Canada Evidence Act s. 14 – A witness may testify on giving a solemn affirmation to tell the whole truth and nothing but the truth

Canada Evidence Act s. 16 – Witness whose capacity is in question (i.e. adult/mentally ill)
(1) Upon application shall be an inquiry to determine whether the person


(a) understands the nature of an oath or solemn affirmation

(b) whether the person is able to communicate the evidence
(3) Can testify to promise to tell the truth (but must understand what promise to tell the truth means
Canada Evidence Act, s 16.1– Witnesses under 14 years of age
· (1) They are presumed to have the capacity to testify (4) The party challenging their capacity must satisfy the court that there is an issue as to their capacity to understand and respond to questions (5) If satisfied, the court shall conduct an inquiry

· (2) do not have to take an oath/solemn affirmation, (6) but must promise to tell the truth

· (7) There shall be no questioning of the witnesses understanding of their promise to tell the truth (although they can be cross examined on it when giving examination in chief)
Criminal Code, s. 486.2 – Testimonial aids for children under 18
· Allows for the presumptive use of the screen or closed circuit television as testimonial aids for a witness under the age of 18 upon application by the crown or at the request of the witness. It eliminates the requirement to establish an evidentiary basis for the need

R v JZS [2008] BCCA

Facts: The accused was charged with sexually assaulting his son and daughter who at the time of trial were 8 and 11. The Crown applied for 

           testimonial accommodation for both complainants under s 486.2 CC and 16.1 CEA. 
Issue: The constitutionality of 486.2 CC and 16.1 CEA

Decision: Both are constitutional. The right to a fair trial encompasses taking the interests of all parties that are involved into account (the 

           accused, the victim, the court, the administration of justice etc.). We want to encourage the testimony of young persons and ensure that 

           they do not suffer psychological harm. The court's role is the pursuit of truth etc.

Spouses
Common-law –(presumption of incompetence) Spouses are incompetent to testify against another spouse unless the crime is one of domestic abuse

Canada Evidence Act, s. 4 –makes a number of exceptions to the common-law rule

1. (1)Spouses are competent to testify on behalf of the defense
2. Sections 2 & 4 set out a series of specific offenses and circumstances where the rule doesn't apply

3. (3)Spouse cannot testify as to communications made during the marriage (but can testify to thing)

4. (5) But the common law still applies where it hasn't been narrowed by statute

5. But this post can always wave their right not to be compelled and testify

Chapter 5: Examination of Witnesses

A. Order of Calling Witnesses
R v Smuk (1971) BCCA – Can you determine the order of witnesses to be called
1. There is no rule of law as to the order that witnesses must be called (part of the adversarial process
2. However, where a witness other than the accused is to be called later at trial, it may be desirable to have the remain outside the courtroom until they testify to negate the possibility that hearing others testify may taint their own testimony

R v Jolivet (2000) SCC – Can the court force the parties to call the witness
Facts: The crown sought to call a VW (Rindeau) and made statements in their opening that they would be calling another witness (Bourgade) to 

           corroborate his testimony. They chose not to call him a trial because they deemed him not to be credible.

Issue: Can the defense forced the crown to call the witness; if not, can they comment on the crown's failure to call the witness in their closing

Decision: The trial judge did not permit the defense to comment on the matter at their closing which the SCC said was an error, but not a 

                reversible error.

In such circumstances there are generally 3 options open to the other party

1. Called the witness themselves

2. Comment on the witnesses'absence in closing

3. Ask the trial judge to instruct the jury that they may draw an adverse inference from the witness' absence 
· In order to get an adverse inference there must be no other logical explanation for not calling the witness other than it's bad for the party (very high standard) need to find something unexplained. Here, the trial judge accepted the crown's explanation

4. File a motion for a mistrial based on abuse of process (very high threshold of purposeful deceit)

B. Direct Examination
Leading Questions (General Rule & Exceptions)
Maves v Gran Pacific – 
General rule: On material points  the party may not lead his own witness, but may lead those of his adversary; in other words, leading questions 

                       are allowed in cross-examination, but not in examination-in-chief. 

Exceptions: Counsel should be permitted to lead a witness for:
1. Preliminary, non-controversial matters

2. Receiving the testimony of vulnerable witnesses

3. When, from a genuine lapse of memory, the witness cannot recall certain events that go to the material issue 
· example: W asked to recall conversation with the accused and forgets that the accused told him where the murder weapon was it. Counsel could ask "did he tell you where the murder weapon was hidden" If yes, "and where was that"…

Refreshing A Witness' Memory 
1. Present Memory Revived – less invasive procedure to "spark" a witnesses memory

2. Past Recollection Recorded – counsel has exhausted all procedures to spark the witnesses memory and now seeks to admit all/part of a prior statement as direct evidence

R v Shergill (1997) – Present Memory Revived
Facts: The crown sought to refresh the witnesses memory by putting to her statements she made to the police and her testimony at the preliminary 

           inquiry some six years after the offense

Decision: On numerous occasions the witnesses had difficulty recounting all the details she apparently remembers. It is an appropriate 

            circumstance for present memory revived

Process for present memory revived

1. Council shall inform the judge that they are making an application to revive the witnesses memory

2. The trial judge should exclude the witness and jury

3. The trial judge to determine whether or not the memory of the witness appears to be exhausted or whether granting leeway task more leading questions would help spark the memory

4. Counsel should make clear whether they are applying for present memory revived or past recollection recorded
5. The judge should determine whether or not the document is an appropriate one to use


a) There is no requirement for contemporaneous, although it will factor in the decision


b) Is it reliable


c) Is it too suggestive

6.     If permitted the jury should be recalled

7.     The document should be put to the witness without comment and be asked to read all or part of it

8.     The jury should not be told the nature of the document or what it says

9.     Counsel should then ask whether the witnesses memory has been refreshed and asking non-leading question on the matter.
R v Fliss (2002) SCC – Past Recollection Recorded
Facts: The police believe the accused murdered someone but couldn't prove it. They conducted a Mr. Big operation but the tapes got thrown out as a breach of charter rights. The undercover officer was called to the stand and recited the transcript of the tapes which the crown attempted to justify as past recollection recorded.

Decision: The testimony was inadmissible as past recollection recorded. Had the police officer taking detailed notes immediately after the confession there wouldn't have been a problem; they would have been reliable and contemporaneous. However, the audiotapes had in audible gaps that the officer attempted to fill in significantly later and did not provide verification that he was attempting to be accurate (the jury must hear this to attach an oath to the prior statement)

Past Recollection Recorded

1. The past recollection must've been recorded in some reliable way


– reliable: audiotape or if the witness had written out their own statement


– less reliable: 3rd party notes of what the witness said or notes made subsequent to the communication with the witness

2. At the time the record was made, the events must be sufficiently fresh and vivid to be probably accurate (contemporaneity)


– the length of time depends on the events themselves


– i.e. something truly shocking is likely to stay fresh in the memory compared to a license plate

– In JR a 16 hour gap posed no problem for admission

3. The witness must be now able to assert that the record accurately represented his knowledge & recollection at the time


– indirectly trying to attach an oath to the earlier statement


– something like "I recall being truthful to the best of my abilities at the time"

4. The original record itself must be used if it is procurable
R v JR (2003) ONT CA – Example of PRR
Facts: After a murder, the witness (NB) had a conversation with the accused in a stairwell. Her statement regarding the conversation was audio 
           recorded 16 hours after it occurred. At trial, 2.5yrs later, she could recall some of the events surrounding conversation but not the 
           conversation itself. Crown attempted to refresh her memory through present memory revived but was unsuccessful
Issue: Could the crown bring the document in for the truth of its contents as past recollection recorded

Decision: Yes.

1. It was audio recorded and transcribed accurately

2. "The timeliness requirement does not call for strict contemporaneity. Is sufficient if the record is prepared closeness to the events to ensure accuracy. The appropriate length of time will vary with the circumstances of the case". – O'Connor J

3. Total loss of memory is not required. It is sufficient that the witness cannot recall a critical portion. In such circumstances that portion will come in as evidenced in the witness can testify to the rest from memory
4. She testified that when she made the statement she was being truthful

C. Cross-Examination
Canada Evidence Act, s. 10 – A witness may be cross examined as to previous statements that would be made in writing or reduced to writing, recorded on audio or videotape or otherwise, relative to the subject matter of the case without being shown the statement or having had an opportunity to view/listen to it. However, if the cross-examination is intended to contradict the witness, the witness should first be presented with the statement/writing/tape.
R v Lyttle (2004) SCC – Counsel has a right to put propositions to the accused w/o evidentiary basis
Facts: The victim was beaten by five masked men either (a) over a gold chain or (b) by someone else over a drug debt. The crown prosecuted under the guise of the former. Defense counsel wanted to put the drug debt propositioned the accused but the crown objected that there was no evidentiary basis for this proposition (in fact there was some police notes to that effect)
Decision: "A question/proposition can be put to a witness in cross regarding matters that need not be proved independently or even more counsel will not be calling evidence to establish the proposition, provided that counsel has a good faith basis for putting the question forward… by reason of reasonable inference, experience, or intuition".
Browne v Dunn – Duty to put propositions to a witness
If counsel seek to challenge the credibility of the witness the witness by floating a proposition or calling contradictory evidence, the witness must be given a chance to respond while he or she is in the witness box 
R v Carter (2005) – Eases Browne v Dunn
–No need to look for the one burning question. You look to the cross as a whole to see whether the witness was given an opportunity to respond 
  to the issue in question.
– Only if counsel fails to put a significant matter to the witness will Browne v Dunn be raised
– Counsel often no that if they put the question straight the accused they will get a non-cooperative answer
Facts: the accused was charged with sexual assault
Decision: "while it is correct that some of the matters raised by the appellant were not put the complainant, they were details… The complainants 

       were given every opportunity to address the defense position that either the sexual events did not happen or, if they did, thereby consent.

D. Re-Examination

R v Moore (1984) ONT CA – Re-exam involves non-leading questions on new matters
– Re-examination involves asking non-leading questions to address new matters arising in cross that could not have been reasonably anticipated. – New facts cannot be raised and re-exam.
– The judge has a broad discretion in this area
E. Rebuttal Evidence
R v Krause (1986) SCC
(1) After the party going second has completed its case, the first party may be permitted to call rebuttal evidence if the second party raised some 
     new matter which the crown has had no opportunity to deal with and it could not have been reasonably anticipated.
(2) Where, however, the new matter is collateral, that is, not determinative of an issue arising in the pleadings, no rebuttal will be allowed.

Why? We want to prevent parties from putting in part of their evidence, then waiting to see what the other party's case is before adding further evidence. 
Chapter 6: Statement Evidence
A. Prior Consistent Statements
R v Ay (1994) BCCA – PCS admissible to establish credibility and narrative
Prior consistent statements are presumptively inadmissible; unless, they are admissible to some other material issue (i.e. credibility). In such circumstances they can be used to form part of the narrative in order to form a contextual backdrop for the trier of fact. The details should be omitted and are inadmissible to the truth of their contents.
Facts: The appellant was the husband of a babysitter charged with the sexual assault of a female under 14. He threatened her on many occasions and she was afraid to speak out. She eventually disclosed the assaults to the family counselor, then to her mother, therapists, and the police officer.

Decision: The prior statements were admissible to show how the complaints came to fruition and explain her delay in coming forward.

R v Stirling (2008) SCC – PCS admissible to rebut allegations of recent fabrication
Facts: The accused was caused with criminal negligence causing death from a vehicle accident. The primary issue was who was driving. The crown called the other passenger to testify against the accused. The defense raised the fact that this individual had a pending civil claim against the accused and had recently had drug charges dropped to show a motive to fabricate his testimony.
Decision: The fellow passenger reported that the accused was driving on the night of the crash, well before the launch of the civil suit or is pending charges were dropped. The PCS was therefore admissible to rebut the allegation of recent fabrication raised by the defense BUT was not admissible for the truth of its contents.

B. Attacking the Credibility of the Parties Own Witness – Section 9, CEA
Canada Evidence Act – Section 9(2)
Where the party producing a witness alleges that the witness made at other times the statement in writing, or reduced to writing, inconsistent with his present testimony, the court may, without proof that the witness is adverse, grant leave to that party to cross-examined the witness as to the statement and the court may consider such cross-examination in determining whether in the opinion of the court the witness is adverse

*** 9 (2) permits a limited cross, confined to the differences between the two statements to assess the credibility of what they're now saying***
Requirements:
1. Significant inconsistency

2. Statement reduced to writing

3. Absence of judicial reason to exclude the statement

Section 9(2) Process: Milgaard
1. Inform the court that a 9 (2) application is being made

2. The court should ask the witness & jury to be removed

3. Provide the judge with the statement to demonstrate whether there is an inconsistency


– Has to be a significant inconsistency to warrant cross

4. Counsel must then "prove" the statement by (a) asking the witness if it's theirs or (b) by other means

5. Opposing counsel should then have an opportunity to cross-examined the witness regarding the circumstances under which the statement was made in order for the judge to decide whether the circumstances render its admission improper

6. Judge should then decide whether to permit cross

7. ***Keep in mind the statement never comes into the truth of its contents but only to evaluate the in-court testimony of the witness***
R v Millgaard – (1) Outlines 9(2) procedure 
                            (2) Exemplifies the pitfalls of allowing cross-examination of one's own witness on a prior statement
Facts: Crown called Nicole John at trial. She testified that she didn't remember anything, but had given a prior statement consistent with otherW's 

           testimony that Milgaard said he interacted with the victim, grabbed her purse, and that SHE SAW him stabbing the victim.
– The problem was that Milgaard was innocent, and her prior statement had been fabricated

– Whenever we allow a jury to hear a prior inconsistent statement, the tendency may be that they were telling the truth at the time and now they're 

   lying for some reason or another

Canada Evidence Act – Section 9(1)
A party producing a witness shall not be allowed to impeach his credit by general evidence of bad character, but if the witness, in the opinion of the court, proves adverse, the party may contradict him by other evidence, or, by leave of the court, may prove that the witness made at other times a statement inconsistent with his present testimony, but before the last mentioned proof can be given the circumstances of the supposed statement, sufficient to designate the particular occasion, shall be mentioned to the witness, and he shall be asked whether or not he did make the statement. 
Differences between 9(2) and9(1) – Cassibo
1. Does not have to be reduced to writing

2. The witness must be declared adverse

3. ***9 (1) permits a broader cross, not confined to the differences in the statement

– Adversity goes beyond merely changing their testimony; It invokes the connotation that they've completely switched sides (hostility)
– Determined by:


a) Demeanour/body language/tone of the witness


b) A prior inconsistent statement with the absence of a logical explanation


c) The reason for the switch

R v Cassibo (1982) ONT CA – Example of 9(1) application
Facts: Two daughters filed complaints of sexual abuse against their father. The crown called mother but kept their direct examination fairly 

focused, not knowing where she would go. Defense counsel raised the issue "have your daughters ever complained to you before". She replied "no", which raised a new issue that warranted re-examination. Crown sought to cross-examine but could not resort to 9 (1) because the mothers prior statement that the daughters had complained was not reduced to writing. The therefore turned to 9 (2).
Issue: Should Crown be permitted to cross-examine under 9 (1)

Decision:

1. The crown proved the statement by calling the police officer to testify that the witness did indeed make the statement. His testimony was credible

2. There was a significant inconsistency – completely conflicting statements

3. The witness was declared adverse

– Complete lack of a reasonable explanation for switching sides

– She in fact had a motive to switch sides (to protect her husband)
Wawanesa Mutual Insurance v Hanes (1963) Ont CA – Even if adverse the trial judge maintains a discretion to exclude
Even the witness may be at first, the trial judge retains the ultimate discretion whether or not permit cross-examination on a prior inconsistent statement, considering the nature of the statement itself and all the surrounding circumstances to determine whether or not the ends of justice would be served by admitting.

R v McInroy and Rouse (1978) SCC – Does absence of memory constitute inconsistency (typically not, but here it did)
Facts: Crowns witness (Ms. St. Germaine) had previously given evidence of the conversation she had with the accused in her kitchen following 

the murder. At trial she testified that she had a conversation but could not recall it. At trial, crown was permitted to cross-examine her on  the prior statement.

Issue: Given the fact that there was no inconsistency (she just couldn't remember) was Crown permitted to cross

Decision: Yes. This was not a case where the witness simply couldn't remember. The trial judge was of the belief that she was lying and that 

            there therefore was an inconsistency.
***The BCCA analyzed the case under 9(1) and said that the cross-exam shouldn't have been permitted because the witness didn't actually hurt the crown's case, she just wasn't as helpful as they would have wished***

Chapter 7: Hearsay
Hearsay is an out-of-court statement brought in for the truth of its contents – Subramanium
Dangers of hearsay:

1. The absence of an oath

2. Inability of the trier of fact to assess the demeanour and reliability of the declarant

3. The lack of contemporaneous cross-examination
If a W hasn't said "I forgot", but contradicts earlier statements you can attempt to bring them in for their truth as hearsay
1. Start with your 9(2) & 9(1) cross. (See above) if the W doesn't adopt their prior testimony you can attempt to bring it in.

2. Hearsay is presumptively inadmissible. Start here.
3. Is what you are trying to bring in actually hearsay? (I.e. do you want it for its truth or merely to show that the statement was made)? –Ratten
4. Is the content otherwise admissible? (I.e. is it general propensity evidence – Caudra; BFF)
                 i) Is it relevant & material – does it tend to increase or decrease the probability of a fact in issue – Palma
5. Can the party leading the evidence establish an a BOP that the evidence was not a product of coercion, threats, duress etc. – Milgaard
6. The party seeking to leave the evidence must establish that it is necessary

                i) Inability of W to testify in court

                ii) W recanting earlier testimony and retracting its truth

                iii) Not something the crown should take lightly – Parrott & Pelletier
7. Does the statement fit into any of the common law or statutory hearsay exceptions? (See below)

8. If so, it may so be excluded on the basis that it does not have sufficient in this yet of necessity and reliability – Mapara
9. Can a threshold of reliability be established on a principled basis to put the statements to the trier of fact
        a) BKG analysis of the circumstances in which the statement was made
                i) Were the statements made under oath or in awareness of potential liability (perjury)

                ii) Presence – Was the statement recorded so that the jury can assess the credibility

                iii) Is the maker of the statement now available for cross-examination

        b) If the BKG criteria are not met then analyze the inherent trustworthiness – Khelawon
                i) Look at the content of the statement. Does it make logical sense?

                ii) Were there leading questions – is it possible the witness was falsely led into making an untrue statement

                iii) Was there a motive to lie either at the time of making the statement or now
                iv) Corroborating evidence – is there circumstantial or independent corroborating evidence of the truth of the statement

                v) How contemporaneous was this account to the actual event? Did Bob phoned Jim right after the event over six months later

10. The probative/prejudicial balance must still be satisfied

11. If it is not reliable enough to be used substantively it can still be used to impeach the credibility of the witness under the Orthodox rule – UFJ
Note: In any of the above circumstances we are only assessing threshold reliability (whether or not to put the hearsay to the jury). It always remains for the trier of fact to determine whether or not they're going to ultimately rely on the hearsay when considering all of the evidence
Common Law & Statutory Exceptions
a) Dying declarations

b) Re Gestae – spontaneous declarations absent circumstances of suspicion (usually proximate to some unexpected event)


– Someone yelling while running out of a burning building


– Screaming statement after being punched

c) State of mind only of the maker of the statement (Griffin) – used in 2 ways:


– To show the declarant's intention (i.e. victim told a friend they were going to a gas station)

– to show the declarant was experiencing a particular emotion (i.e. fear) and then lead other circumstantial evidence from which to infer 
                   that the declarant was acting consistently with that state of mind
d) Business records and statements made in the course of business – Wilcox
e) Declarations against one's interest – Underwood
f) Oral history and aboriginal title cases – Mitchell
Note: In any of the above circumstances we are only assessing threshold reliability (whether to allow the jury to hear the statement). It then remains for the jury to determine whether or not they are going to ultimately rely on it in considering all of the evidence.

R v Ratten (1972) JCPC – Example of what is not hearsay
Facts: The appellant testified that shortly after his wife's death (he shot her) he called for an ambulance and that shortly thereafter the police called him at which time he told me to come immediately. He denied that he or his wife had called at any time prior to that. The crown sought to introduce evidence from an operator to rebut his evidence that no earlier call was made

Issue: Was this evidence hearsay?

Decision: No. The crown was not leading the earlier calls to the operator for the truth of its contents, but merely to show that a call was in fact made from the residence contrary to what the accused is now saying. It was admissible (1) to show that a call was made and (2) to draw the inference that the female caller was in a state of emotional fear if the jury saw fit
R v Griffin (2009) SCC – State of mind exception (not truly hearsay)
Ratio: (1) Declarations of state of mind/intention are admissible where the declarant's state of mind is relevant (i.e. to motive) & the statement is made in a natural manner in circumstances absent suspicion
           (2) The statement may not be led to show the state of mind/intentions of a third-party (i.e. the killer)
Facts: At issue is the ID of the victims killed her. The Crown intended to lead evidence from the accused's girlfriend that he had stated prior to his death "if anything happens to me it's your cousin's family (meaning Griffin)" to establish his fear of the appellant as circumstantial evidence of his guilt. The defense's position was that individuals other than Griffin had a motive to harm the victim.

Issue: The admissibility of the victims statement to his girlfriend and the purpose to be made of it
Decision: Had the evidence not been material to some other issue at trial (motive – whether more than one person wanted to harm the victim), it might well be that the prejudicial effect of the statement would outweigh the probative value. The trial judge properly cautioned that the maker of the statement was not under oath nor present to be observed or crossed and that the jury should assess the reliability of the witnesses recounting his statements carefully.
R v Pelletier (1999) BCCA – Necessity will not be easily overcome
Ratio: if W is disinclined to testify, adverse, are unlikely to cooperate, this does not pass the threshold of necessity
Facts: The crown sought to introduce evidence of a telephone conversation between an associate of deceased, Darryl Cole, and Kong. The crown believed that Kong had conspired with Pelletier to kill the deceased. The current argument was that it was necessary to introduce the conversation as hearsay because it would be absolutely pointless to interview Kong or bring him to court given his criminal background and knowledge of the justice system.

Decision: Even though the BCCA acknowledged that the officer suspicions of Kong's diversity were probably correct, they nevertheless overturned the trial judge and excluded the conversation, signifying that reasonable efforts must be made to introduce the evidence in a preferable format before resorting to a hearsay application.
R v Parrott (2001) SCC – Another example that necessity will not easily overcome
Ratio: If the witness is available and can testify in court than bringing in hearsay is not necessary
Facts: The accused was charged with kidnapping & sexually assaulting a mature woman with down syndrome. The woman was mentally frail, but otherwise available. There was a battle of experts that testified as to her mental capacity and the trial judge did not consider it necessary to have the woman called. As such, he heard hearsay evidence from a psychiatrist regarding his conversations with the woman.

Issue: Should the psychiatrist should have been permitted to testify about his conversations with the woman or should she have been called

Decision: In the absence of any suggestions of potential trauma or other exceptional circumstances, the respondent was entitled to hear the testimony of the woman from her mouth directly.

R v UFJ – Strikingly similar statements & admissibility
Ratio: A striking similarity between two statements may satisfy reliability where the witness is available for cross

Facts: The accused was charged with sexually assaulting his daughter who had made statements to a police officer detailing the assaults. While being interviewed the accused confessed in detail. At trial he said his confession was a result of fear of police brutality and his daughter recanted her earlier statement, saying that she was pressured by her grandmother to make them.

Were statements are strikingly similar one of the following must be true:

1. The statements are purely coincidental

2. They are a result of collusion

3. The second declarant based his/her statement with some knowledge of the first's statement

4. The similarly is due to influence of third parties (poor interrogation/leading questions)

5. The two declarant's were telling the truth

Decision: The witness was subjected to extensive s. 9 cross-examination for switching her testimony which negates the major hearsay concern.

The corresponding details were strikingly similar, the father and daughter neither had a reason, nor an opportunity to collude; the accused was not improperly influenced by the officer during the interview.

R v BKG (1993) SCC – Recognized the traditional hearsay exceptions were driven by 2 fundamental principles: necessity and reliability
Facts: In the course of the fight between for young persons (including the accused) and two men, one of the youths stabbed one of the men, killing him. Two weeks later the accuseds friends were interviewed separately by police. They were advised they were under no obligation to answer questions and they were not charged with an offense. Their interviews were videotaped, during which they told police that the accused had acknowledged he thought he killed the victim. At trial they recanted their statements, stating that they lied to exculpate themselves.
Issue: Should the common law rules of hearsay be reconsidered?

Discussion: The common law rules should be replaced by a principled approach to necessity and reliability. Reliability would be satisfied when the statements were made in a situation reasonably analogous to the courtroom. This requires:

1. Courtroom Oath: If the statement was made under oath, solemn affirmation, or immediately following an explicit warning of the existence of the severe consequences for perjury

2. Physical Presence: Something that would allow the court to observe the behavior and demeanor of the declarant (ideally videotaped)

3. Contemporaneous Cross-Examination: Given that the maker of the statement could not of being cross examined the time of making statement, are they now available in court to be cross examined on the statement?
· In the absence of any of these criteria, other requirements might suffice to demonstrate that the circumstances afforded adequate assurance of reliability

Decision: The trial judge was in error to limit the use of the statements to impeach the credibility of the two witnesses. Having determined the 

                 statements are both necessary and reliable they are admissible for their substantial content. Appeal allowed new trial ordered

R v Khelawon (2006) SCC – Reliability includes analyzing the inherent trustworthiness of the statement
Facts: Five elderly residents of a retirement home for various people that they were assaulted by the manager of the home. One of them was found badly beaten by an employee who took him to the hospital and subsequently the police. At the time of trial for the complainants were dead and the fifth was incompetent to testify. The trial judge admitted some of the hearsay evidence-based on the striking similarity between the statements. The Ont CA excluded all of it and acquitted the AC.
Issue: Should the complainants hearsay statement be received in evidence

Decision:

· S's videotaped statement to the police was inadmissible

· His death before trial made it necessary but it was not sufficiently reliable

· Significantly weighing against crown was that given the elderly persons frail state they made no effort to preserve his evidence the application of the appropriate criminal code provisions

· No evidence he understood the oath, as he simply responded "yes" to the police officers question of whether he understood that it was important to tell the truth

· The circumstances in which it came about to not provide reasonable assurances of inherent reliability; including, whether he was mentally competent, understood the consequences of making this statement, whether he was influenced by a disgruntled employee could be fired by Mister Khelawon, whether statement was motivated by general dissatisfaction with the management, and whether his injuries were the result of a fall

· Given the above, his unavailability for cross post a serious problem to assess the statements were

· There were striking similarities, but the other complainants evidence posed even greater problems

· Much of their videotaped interviews was an audible and the videotape was only 9 min. in length

· More troublesome was that the 9 min. video was preceded by a 30 min. un-videotaped interview

· it was very hard to get the other residents respond to questions

The court also did away with the distinction in Starr, that some evidence coast threshold reliability (i.e. the circumstances) while other evidence (the content) goes to ultimate reliability. The court said consider it all

Common Law/Statutory Exceptions
Business Records Exception
Canada Evidence Act – Section 30
– (1)Where oral evidence would be otherwise admissible, record made in the usual & ordinary course of business that contains information in  

        perspective that matter is admissible in evidence for the truth of its contents

– There is still a requirement to authenticate the document

– (10) Evidence in admissible under this section


– Records made in the course of an investigation or inquiry


– Records made in the course of obtaining or giving legal advice


– A record protected by privilege


– Any record the production of which would be contrary to public policy (i.e. counciling receipts)

– Notably, s. 30 is absent any requirement that the maker of the record be under a duty to make it

Common-Law Exception
1. Document must be an original entry

2. Must be made contemporaneously
3. the must be made in the routine of business
4. Document must be made by a recorder with personal knowledge of the thing as a result of having done or observed formulated it

5. The recorder must have a duty to make the record
6. The recorder must have no motive to misrepresent
R v Wilcox (2001) NS CA – Business Records

Facts: The accuseds were a fisherman and a wholesaler charged under the Fisheries Act with catching over there quota. The crown sees a substantial amount of financial records including a "crab book" kept by an employee of the accused. The record was kept against the wishes of the employer in order for the employee to properly fulfill his duties. The employee had no independent recollection of these transactions apart from the book.
Issue: Can the book be admitted is hearsay

Decision: It was inadmissible under the CL exception because the employee was not under a duty to keep the record. It was a very close call under section 30, the issue being whether it was kept in the ordinary course of business. As such, the court turned to the principled approach and admitted it.
· None of the fisherman disputed the amount of payment he recorded

· He was available for cross

· He had no motive to misrepresent

· It was necessary because he had no independent recollection of the records
· It was questionable, but the court approach s. 30 on a principle basis, arguing that its purpose would be undermined if they excluded the book.

Declarations Against One's Interest
The party seeking to lead evidence must meet the following criteria:
1. At the time of the declaration it was against the declarant's penal interests

2. That the statements were made in circumstances where the declarant should've known it was against his penal interests

3. That the potential for penal consequences was not too remote

4. If the party meets the above three criteria, the evidence still has to pass the principled analysis test of necessity/relevance
R v Underwood (2002) Alta CA
Facts: The accused was involved in the drug trade in charge with the murder of one of his associates. At trial he sought to lead evidence that another of his associates, P, now dead, had confessed to the killing. Another associate would testify that P had confessed to the killing and P's wife would testify she saw and heard some things. The trial judge found that the statements were not reliable
Issue: Can the statements be admitted

Caution: People make false confessions all the time so the issue of ultimate reliability must be left with the trier of fact
Decision: The trial judge erred. The statement should have been admitted as they met the above criteria. 

Seaboyer note: This case demonstrates that the defense is more likely to get hearsay evidence admitted

Oral History & Aboriginal Rights/Title Cases
R v Van der Peet so the criteria for establishing an aboriginal right. The claimant is required to prove

1. The existence of an ancestral practice, custom or tradition advanced as supporting the claim right

2. That this practice, custom or tradition was integral to their pre-contact society in the sense that it was distinctive of their society

3. A reasonable continuity between the pre-contact practice and contemporary claim

Mitchell V Canada (2001) SCC
(1) "the rights protected under s.35(1) should not be rendered illusionary by imposing an impossible burden of proof on those claiming this 

       protection [by forcing them to produce evidence reduced to writing as opposed to admitting oral history]"

(2) Necessity – "no other means of obtaining the evidence may exist, given the absence of contemporaneous records

                     – "without the [oral history] evidence, it might be impossible to gain a true picture of the aboriginal practice relied on or its 

                          significance to the society in question"

(3) – Does the witness represent a reasonably reliable source of the particular People's history (i.e. historians, archaeologists, grand chief)
Chapter 8: Admission and Confessions
Criminal Code 
655. Where an accused is on trial for an indictable offence, he or his counsel may admit any fact alleged against him for the purpose of dispensing with proof thereof. 

R v Palma (2000) Ont SC – Rationale for admitting admissions
Instead of seeking circumstantial guarantees of trustworthiness, it is sufficient that the evidence is tendered against the party making the statement. He can hardly object that there has been no opportunity to cross-examine himself or that he is unworthy of credibility.

Castellani v The Queen – An accused cannot admit the fact until there has been an allegation of the fact itself
Facts: The accused was charged with the murder of his wife and sought to make several admissions, including that they did each mutually 

           engaged in extra-marital affairs. Crown counsel objected to this admission as they had not made any allegation on the matter.

Issue: Can the defense admit to a fact that Crown has not alleged against him pursuant to s. 655, criminal code?

Decision: No. It is for the crown, not for the defense, to state the fact or facts which it alleges against the accused and which it seeks admission

R v Hunter (2001) Ont CA – No probative value for utterances without their context
Facts: The accused is charged with attempted murder after allegedly pointing a firearm at a police officer, but having the gun jam. At trial, the 

           Crown sought to introduce a witness who testified that on the day of the accuseds preliminary hearing, he overheard the accused say to his 

            lawyer "I had a gun, but I didn't point it". The trial judge admitted it, saying he couldn't think of any prior or subsequent words that 

            would've given the utterance any other meeting than it appeared to have standing on its own

Issue: Is the overheard admission admissible given its limited context

Decision: The trial judge erred in his reasoning. It is impossible to determine the probative value of the statement because it's meaning cannot be 

           determined without the context in which it was said, or alternatively, because it's meaning is so speculative that it ought to be excluded 

           because its prejudicial effect is so substantial.

R v Allison (1991) BCCA – Once the confession comes in, the whole thing comes in. 
Facts: The accused is charged with breaking and entering after being found in a cannery. At trial, the crown led evidence of a confession by the accused to a police officer showing him where he entered the building. However, when the confession was made the accused also provided an explanation to the police officer which the Crown failed to lead and the trial judge precluded defense counsel from cross-examining the officer on the explanation. The accused was convicted and now appeals on the grounds that having been precluded from having his explanation admitted he was forced to testify and then disbelieved.

Issue: Is the crown entitled to lead only part of the admission

Decision: No. Once the crown led the admission of the accused showing where he entered the building, the jury was entitled to hear his explanation to the officer for doing so. If Crown was not going to lead this evidence, the defense should not have been precluded from across-examining the officer on the accused explanation

Voluntary Confession Test
1. Strong presumption in favor of admitting confessions because of their extremely probative value and indicia of inherent reliability – Palma
2. Can the AC proof on BP that the confession was made to a person in authority; if so, it's presumptively inadmissible – Grandinetti
         – Generally someone engaged in the arrest, detention, interrogation, or prosecution of an AC

         a) Did the AC, based on his subjective perception of the recipient's ability to influence the investigation or prosecution, 

             believe that not making a statement would result in prejudice or that making a statement would result in advantage?

         b) There is an objective element that the belief must be reasonable

3. The burden then shifts to the crown, to prove either BRD that the AC did not believe there were persons in authority; or if he did that the statements were voluntary and the will of the AC was not over borne by fear, inducements, oppressive circumstances, or lack of operating mind. – Oickle

– These factors are to be considered holistically, in a cumulative manner:
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Threat

+ Threatening viclence or danger to the AC or someone else: this is rare but most powerful.

Inducements

« Look for guid pro gus offer by interrogators, explicit or implicit

« Thereis a difference between proper and improper inducements: dividing line is gradated

+ Any offer of legal inducement of having lighter sentence, which leads to a confession, vill in most cases
be enough to render the confession inadmissible.

+ Offers or peychiatric help or other counselling in axchange for a confasion is @ no-no,

« Minr inducements are OK. -aslong as the AC is mature and savvy enough (& u Spencr)

iritual or moral inducements appealing to conscience, guilts, religion, efc, are proper.

Blression

+ Excposing the AC to oppressive circumstances: slesp deprivation, stress, solation, denial of food,
medicine, e

« Lying about non-<xistent evidence can contribute to the oppression.

« On its this is usualy not enough to show voluntariness, but it can be an addition to other factors.

Operating Mind

+ Conditions that impair one’s cognitive ability to understand what they are saying and what effect it may
have in proceedings against them.

« Staternents under shock, hypnosis, intorication, deliriurm, some mental disorders are excluded.

Qther police trickery

« Thesort of conduct of the authorities that , while “ncither viclating the right to silence nor undermining
voluntariness per se, is 0 appalling as to shook the community” and threaten the integrity of the justice
system with disrepute.

« Thisis a distinct inquiry from the other three, which are holistic

Did that lead to the confession?

« The causal relationship does not need to be precise (aot “but for”), but must have had a dlear influence on|
a balance of probabilities|





R v Grandinetti (2005) SCC – Statements made to "persons in authority" are presumptively inadmissible; unless, the Crown can prove that the witness did not believe they were persons in authority, or if he did, that the statements were voluntary
Facts: Circumstantial evidence linked the accused in the death of his aunt. The police conducted a Mr Big operation to secure a confession. To encourage them to talk they suggested that they could use corrupt police contacts to divert the investigation away from him. He confessed. At no time was he aware of their true identities. The trial judge ruled the statements inadmissible, concluding that the undercover officers could not be persons in authority and that no voir dire was necessary on voluntariness.
Issues: (1) Did the accused confessed to "persons in authority".

            (2) Did the Mr Big operation violated his s.7 rights by amounting to to an abuse of process

Decisions: 
(1)"a person in authority is generally someone engaged in the arrest, detention, interrogation or prosecution of the accused. The accused conceded that the undercover officers were not persons in authority, but argued that the use of the knishes "corrupt police officers" led the accused to believe persons of authority were involved. However, these thick tissue is officers were not acting in the interests of the state which rendered them not persons of authority

(2) Abuse of process is a high hurdle to get over that requires the conduct to "shock the conscience of the community". That the public 

      has a fairly high degree of tolerance and expect fairly invasive investigative measures. There was coercion, but it was limited.
R v Oikle (2000) SCC – The Voluntariness Rule
Facts: The accused the firefighter charged with seven counts of arson. During investigation, AC agreed to submit to a polygraph. He was told that while the interpretation of polygraph results was inadmissible, anything he said would be admissible. The officer conducting the test exaggerated the accuracy and reliability of the polygraph, and told AC he had failed it. During questioning over the course of six hours, police minimized the moral significance of the crimes, offered  AC psychiatric help, suggested that confession would make him feel better, and that his fiancee and members of the community would respect him for admitting his problem. AC confessed to setting seven of the fires, and re-enacted the crime. NSCA excluded the confession and acquitted

Issue: Did the interrogation negate his voluntariness?

Decision: No. Appeal allowed, conviction entered. The questioning, while persistent and accusatorial, was never hostile, aggressive, or intimidating. Nor were any implied threats or promises held out. 
· Although they exaggerated the polygraph, exaggerating evidence on its own is not enough
· The police downplay the moral significance of the acts but not the legal significance

· Their offer for psychiatric help was not conditional only upon receiving the confession. Indeed, police should offer help

· Stating that "it would be better" to confess, appealed to his moral conscience. There were no implied threats or promises
· Their comment, that if he didn't confess they might have to polygraph his fiancée, was not a threat that she would be charged or become a suspect. The most they promised was not the polygraph her, most likely as an alibi witness.

· There was no atmosphere of oppression. They were courteous, offered food and drink. Did not deprive sleep water or access the bathroom etc.
R v Grewall (2000) BCSC – Admissions of one accused are inadmissible against co-accused. Requires limiting instruction and/or editing
Facts: A father, son and his sons friend (Sonny Toor) were charged with the murder of the wife. The crown obtained wiretap authorizations and intercepted conversations between one of the AC's, his sister, and his girlfriend. The conversation the AC's sister made a comment about Sonny Toor's statement that elicited a inculpatory statement from the son. 
Decision: The sisters comment regarding Sonny Toor's statement is out bc it is hearsay and does not fall under one of the exceptions

               – The son's response to that statement inculpating himself is in against himself but not his father
               – Defense's subsequent argument that the statement couldn't be edited without depriving it of its probative value which was rejected

Chapter 9: Exclusion Of Evidence Under The Charter
Canadian Provisions
(7) The right to remain silent

      The principle against self-incrimination

      The immunity provisions (see below)

(8) Everyone has the right to be secure against unreasonable search or seizure

(9) Everyone has the right not to be arbitrarily detained or imprisoned

10(b) Everyone has the right on arrest or detention to retain and instruct counsel without delay and to be informed of that right

(13) A witness who testifies in any proceedings has the right not to have any incriminating evidence of giving use to incriminate that witness in 
       any other proceedings, except in a prosecution for perjury or the giving of contradictory evidence

24(2)Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or 
        freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the 

        admission of it in the proceedings would bring the administration of justice into disrepute.
The meaning of Detention: Grant
Occurs when a person has a legal obligation to comply with a restrictor request, or where a person reasonably believes that the choice to stay or leave has been removed either by physical or psychological compulsion
· A person who feels compelled to cooperate out of a sense of moral or civic duty is not detained
Factors to be considered holistically:

· Whether or not the suspect was a target of focused suspicion vs the recipient of general assistance and increase

· Language used considered with contextual backdrop (i.e. single forceful word may be enough)

· Physical contact considered with contextual backdrop (i.e. sustained hand on shoulder or one forceful act)

· The length of the encounter
Exclusion under 24(2): Grant
The object of 24(2) is to maintain the good repute of the administration of justice in the long-term sense. Is not concerned with how society will react to this particular case, but what the effect will be long-term. The focus is societal.

It involves a 3 step process of assessing
1. The seriousness of the Charter-infringing state conduct
        a) "the more severe or deliberate the state conduct that led to the charter violation, the greater the need for the courts to disassociate 

              itself from the conduct by excluding evidence linked to that conduct"

        b) "Good faith" on the part of the police will reduce the need for the court to disassociate itself 

        c) Extenuating circumstances may mitigate the seriousness of the breach (i.e. the need to preserve crucial evidence

2. The impact of the breach on the Charter protected rights of the AC
        a) i.e. strip search vs peeking inside the backpack

3. Society's interest in adjudicating the case on its merits (i.e. balancing the interests of truth with the integrity of the system)
        a) Must consider the impact of admitting the evidence as well as the impact of failing to admit

        b) The importance of evidence to Crown's case

        c) The reliability of the evidence is a central concern in this line of inquiry (real evidence very reliable so more likely in)
        d) The seriousness of the offense (but it cuts both ways)
Derivative Evidence

Pre-Grant the rule used to be that all evidence derived from a charter breach was inadmissible. The The court stated that they didn't prefer rigid rules and instead adopted a principled approach asking whether the evidence would be otherwise discoverable
R v Grant (2009) SCC – "Detention" and the test under 24(2)
Facts: The accused is charged with firearms offenses. He was first approached by one officer who stood in his way on the sidewalk. The officer asked "what's going on, what's your name and address" etc. At one point he became fidgety and adjusted his jacket, prompting the officer to ask to "keep his hand in front of him". By this point to other officers approached and took up a position blocking the accused's path. They asked "do you have anything you shouldn't" to which he confessed having drugs and a firearm. They conceded not having probable grounds to search him prior to his statement.
Issues: (1) Was he "detained" within the meaning of section 9 and (2) The test for exclusion under 24(2) of the charter

Decision: Considered in the context of what was to follow, the accused was detained from the moment he was told to keep his hands in front of  

               him and therefore had his 10(b) write breached. However, admission of the gun would not bring the administration of justice into 
               disrepute. 
· The police officers made a reasonable mistake

· It breached an important right against self-incrimination, but the gun was non-bodily evidence that was highly reliable and integral to crown's case

· The court begins with strong presumption that people know their right not to talk to police
R v Singh (2007) SCC – The right to silence
Facts: The AC was charged with second-degree murder. He was advised of his 10(b) right to counsel and did in fact consult counsel. Thereafter, on 18 separate occasions, he stated that he did not want to talk about the incident or that he wanted to return to his cell. Each time the interviewing officer would affirm that he did not have to say anything or deflect and reengage him in conversation. Mr Singh never confessed to the murder but did make incriminating ID statements. He conceded his statements were voluntary but asserted the violation of his s.7 right to silence
Issue: Was Mr Singh's right to silence violated

Decision: No. 
· S. 7 does not require the police to stop questioning as soon as the AC invokes his rights. 

· Nor does it preclude police from using reasonable means of persuasion to encourage a detainee to break his silence.

· The right to remain silent does not encompass the right not to be spoken to – "the importance of police questioning and of the filament of their investigative role cannot be doubted"
R v Turcotte (2005) SCC – Answering some questions idoes not waive the right to silence

                                           – No adverse inference to be drawn from silence unless the AC opens the door
                                           – Evidence of silence is admissible as narrative however
Facts: 3 men who lived on a ranch together were found dead by Mr Turcotte who drove to an RCMP detachment to inform officers that they should send card to the ranch, but he refused to explain why. The Crown argued that he (a) had waived his right to silence by answering some questions or (b) that he had no right to silence because he was not in custody. The Crown sought to introduce his silence as post-offense conduct showing a "consciousness of guilt". The trial judge accepted their submission and the defense argues this constituted reversible error

Issue: (1)Does answering some questions waived the right to silence

           (2) Whether you have the right to silence outside arrest or detention

           (3) Is the trier of fact entitled to draw an adverse inference from invoking the right to remain silent?

Decision:
          (1) No. The right to remain silent always rests with the AC and they can choose what to answer and what not to

          (2) You have a CL right to silence all the time (SUBJECT TO statutory abrogation) and a s.7 right to silence upon arrest or detention           

          (3) Unless the AC opens the door by asserting he cooperated with the police, no adverse inference can be drawn from opting silence

R v Kuldip – What does s. 13 encompass?
The word "incriminate" means you have the right to have evidence given their prior proceeding not use against you substaniively (i.e. to show guilt), but only to have it used to undermine your credibility.

R v Noel – Limiting Kuldip
But can a jury really draw that line for which they can use the prior testimony? To offset this danger we are required to limit cross-examination on prior statements to statements that you couldn't really draw an inference of guilt from.

· Crown would argue this renders cross-examination on prior testimony useless. You will look ridiculous if you put a witness out there and only cross-examine them on peripheral issues.

R v Henry – Reaction against Noel – Laid out the defining framework
Facts: 2 AC's charged with murder from a botched grow-rip. Crown conducted a broad-cross on the earlier testimony at the second trial.
1st trial Riley admits the robbery but says he wasn't involved in the confinement that led to the victim's death and that he was very intoxicated. 

2nd trial Riley admits being more involved but says he wasn't that drunk. Henry says I was very drunk but it's been so long I don't remember much anymore and his present testimony was primarily based on his earlier testimony

Issue: Did this broad cross violate Noel

Decision:  The AC's openeed the door, therefore waving their s.13 rights by choosing to testify in a manner that involved there earlier testimony
S. 13 is all about protecting compelled witnesses. – Henry
· If a W is compelled in the first proceeding and subsequently becomes an AC, NO USE can be made of the prior testimony

· If you're an AC in the first proceeding and you decide to voluntarily testify, it cannot be used against you in the second proceeding; unless, you choose to take the stand in the second proceeding



– Once the AC takes the stand in the second proceeding, they can be broadly cross-examined on their prior testimony



–Crown can use it to incriminate them by suggesting it's the truth – not limited to credibility because in the first trial the AC 
                                  was not compelled to testify



–If we permitted Crown to lead the prior testimony we would essentially be compelling the AC to take the stand to rebut it & 
                                  an AC is never compelled
S. 7 Rights – Derivative Evidence – SRJ in 83.28 Reference
1. Use immunity
 
– earlier testimony cannot be subsequently used against you in a criminal trial

2. Derivative use immunity

– Subject to the otherwise discoverable doctrine (i.e. police were about to secure warrant on the premises anyway)

– For the protection to be meaningful we need to prevent evidence derived from your testimony from being used against you

3. Constitutional exemption

– rare, but possible


– Occurs if you can show that the purpose of the prior hearing was essentially an improper police tactic to gather information

***Note: If the legislation grants a broader immunity, as in 83.28, you get that as well.
83.28 reference (2004) SCC – Statutory exception to the right to silence
Facts: 83.28 of the criminal code was a result of the enactment of the Anti-Terrorism Act in response to 9/11. It provided for an "investigative 
            hearing" before a judicial tribunal that compelled the witness whom the crown reasonably believed had information about a terrorist act to 
            talk. In the middle of a proceeding Crown called for one of these hearings and the W argued it breached his right to silence & self-

            incrimination
Issue: Is 83.28 breach the right to silence and principal again self-incrimination n
Decision: No. Parliament is free to create statutory exceptions to the CL right to silence. Because the testimony is compelled it cannot be used 

                against the party in any subsequent proceedings.

· If the W believes they are the target of an improper police investigation they can apply for a constitutional exemption under s.7

Chapter 10: Privilege

R v National Post (2010) SCC – Class Privilege and Case-By-Case Privilege
Facts: The crown was seeking disclosure of their reporters source. National Post asked the court to recognize Journalist-source as a class                 

           privilege. Court rejected this proposition and assessed it on a case-by-case analysis using the Wigmore Criteria

Class privilege
· Not concerned with the content of the communication, but rather protecting a certain type of relationship

· Once the relationship is established privilege cloaks all indications
Why no class privilege for journalists?
· No formal accreditation process or regulating body

· Who qualifies for the privilege? Does it belong to the reporter or the source?

· What is and what is not a reporter? (I.e. blogger)

The Wigmore Criteria – Case-by-case privilege
1. The communication must originate with an understanding of confidentiality

2. Confidentiality must be essential to the maintenance of the relationship

3. The relationship must be sedulously fostered

4. Whether in the instant case the public interest served by granting privilege outweighs the public interest in getting at the truth


– "the exercise is essentially one of common sense and good judgment – Ryan in National Post
Solicitor Client Privilege
Rules

1. Solicitor-client privilege is based on the functional needs of the administration of justice

2. Advice given by lawyers on matters outside the solicitor-client relationship is not protected

3. Of the communication falls within an exception, the trial judge is under a duty to appropriately tailor the disclosure – Shirose
4. Where the privileged communication this close contains incriminating information, the client gets use and derivative use immunity subject to whether it was otherwise discoverable – Brown
Exceptions to Solicitor-Client Privilege
1. Future crimes exception


– Occurs where a client consult a lawyer to facilitate the commission of a crime


– The privileges denied only what the client knows that the activity is a crime


– But subsequent formation of a criminal intent based on the communication will waive privilege

2. If the holder of the privilege (client) opens the door – Shirose
3. "Innocence at stake" –The right to make full answer and defense – The McClure Test in Brown

1. The AC must establish that:

      a) The information he seeks from the solicitor-client communication is not available from any other source; and


      b) That he is otherwise unable to raise a reasonable doubt


2. If that threshold has been met :


       a) The accused seeking production of the communication must demonstrate an evidentiary basis that such a communication exists


       b) If such a communication exists, the trial judge should review it to determine whether it is likely to raise a reasonable doubt
R v Shirose (1999) SCC – Opening the door & appropriately tailoring disclosure
Facts: The police set up a "reverse-sting" in order to catch the main players/distributors of the drug trade. Prior to conducting this operation they 
           thought the advice of a DOJ lawyer. The defense argued the operation was an abuse of process. A police officer testified that they 
           conducted the operation in good faith, stating they even sought the advice of the DOJ.

Issue: Is the communication between the police and the DOJ privileged

Decision: Yes; however, by arguing the good-faith defense on the stand they opened the door to cross-examination on the lawyers advice. If 

              defense could show the lawyer told the police not to do this operation it would rebut their good-faith defense.
· The disclosure order was limited to the lawyers opinion on the legality of posing/selling drugs and the potential consequences for

· This case did not fall within the "future-crimes exception" because the police were not obtaining the advice to facilitate the commission of a crime; they sought the advice to avoid committing a crime
R v Brown – "Innocence at stake" and the McClure Test
