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SECURED TRANSACTIONS – 2014 WINTER – Jayde Wood

Knowledge 1(2) – natural person ought to 
Indian Head Credit Union – in the context of the PPSA provision that deals with the ability to take instruments free from others’ interest, the court held that actual notice is unnecessary; rather, it was sufficient to be shown that a reasonable person under such circumstances would take cognizance of it. 
Actual notice or knowledge of SI does not affect priorities established by PPSA, unless the PPSA explicitly says to [Simpson]. 
	34(2) limited
	File notice – PMSI in inventory 

	35(6)
	Perfected SI vs. Unsecured Creditor + Sheriff – LIMITED TACKING
Perfected si > unsecured creditor’s interest in limited situations (a), (b), (c), (d), (e). if you cannot fit your priority within theses situations, you don’t have priority in those.


	Commercial consignment 
	Furmanek v. Community Futures: test for knowledge (“generally known”) of consignee’s creditors is objective; the actual creditors’ knowledge is irrelevant: what matters is whether there is something in the way the business is set up that would lead creditors generally to know that SP is dealing in consigned goods



	Unperfected SI vs. Bona Fide Transferee 
	s. 20(c) A SI in chattel paper, document of title, instrument, money, an intangible, or goods is subordinate to the interest of a transferee who 
(i) acquires an interest under a transaction that is not a SA
(ii) gives value, AND

· Royal Bank of Canada v. Dawson Motors: promise to pay isn’t “value”

(iii) acquires the interest without knowledge of the SI and before the SI is perfected


	~35
	


	Scope of the PPSA

	PPSA vs. CL
PPSA vs. Other Statutes
	s. 68(1): preserves the CL; if PPSA does not apply, use CL rules like nemo dat. 
s. 73: if there is conflict between PPSA and another statute PPSA prevails, subject to s. 74

· Marine Bldg Holdings v. Proton: si under PPSA vs. interest under Builder’s Lien Act ( PPSA prevails

s. 74: (1) if there is a conflict between LTA and PPSA, LTA prevails EXCEPT (2) where fixtures are involved 

	True Security Interests
	s. 1(1): “security interest” means (a) an interest in goods, chattel paper, investment property, a document of title, an instrument, money or an intangible that secures payment of an obligation [...]

	
	Types of True Security Interests

	
	· Chattel mortgage: SP lends $ to debtor in exchange for interest in goods

· Conditional sale: SP seller keeps title in goods to secure future payment 
· Security Lease: lease for whole useful life of goods, or lease with option to purchase at end that’s not a true option 

· Newcourt Financial: factors in determining the nature of a lease: intent, deposit, purchase option, costs/risks, taxes/fees, payment accelerated if default, liquidated damages

· Daimler Chrysler: fundamental q: does lease secure payment or performance of obligation?

· Security lease not deemed to be conditional sale; affects liability (Yeung v. Au)

· Security consignment: agent looks like a buyer, carries the risk, title will pass through him momentarily, then to ultimate buyer 
· For there to be a security consignment the intention must be that the consignment is used for security (Re Toyerama)
· Trusts that are set up to secure repayment
· Skybridge Holidays Inc. (Trustee of) v. BC: bankrupt travel agent held travelers’ $ in trust; need to look at purpose of the transactions, the role & relationship of the parties, the practicality & commercial reality, and the intention of the parties w.r.t the transactions to determine if there is a creditor-debtor relationship

	Deemed Security Interests

1. Transfer of an Account

2. Commercial Consignment

3. Lease for a term > 1 yr
	s. 55(2)(a): remedies in Part V of PPSA do not apply to deemed SIs
s. 1(1): “security interest” means (b) the interest of 

(i) a transferee arising from the transfer of an account or a transfer of chattel paper

(ii) commercial consignment (both parties must deal with goods of this description in ordinary course of business and it should not be generally known that goods in possession are not the consignee’s
· Furmanek v. Community Futures: test for knowledge (“generally known”) of consignee’s creditors is objective; the actual creditors’ knowledge is irrelevant: what matters is whether there is something in the way the business is set up that would lead creditors generally to know that SP is dealing in consigned goods

(iii) lease for a term > one year, whether or not the interest secured payment or performance of an obligation

· s. 1(3): must extend for more than one year to be considered lease for a term > one year 

s. 3: confirms that PPSA extends to these deemed security interests


	Transactions Excluded from PPSA
	s. 4: excludes certain types of transaction from PPSA: (a) interest given by rule of law (i.e. non-consensual), (b) parallel federal system exists, (d) wages, (e) land, (g) connection to land

JE Brooks v. Kingsclear: First Nations property on reserve is governed by Indian Act; PPSA not applicable; collateral can’t be seized



	Parties to a Secured Transaction
	s. 1(1): definitions of “debtor” and “secured party”

Debtor: person giving the si; (b) does not necessarily have to own or have rights in the collateral and includes (e) transferee of D’s interest in collateral; also includes those involved in deemed secured transactions: (b) person who receives goods from commercial consignment, (c) a lessee under lease for more than a year, (d) a transferor of an account/chattel paper
Secured Party: (a) person receiving the si; (b) may also include a person who holds si for benefit of another person
purpose of lending out property  – [Kinetics Technology] - Similar to the Bank, the owner provided the debtor with a means to do business. As for the Bank, the bank lent money to the debtor to finance the debtor’s business. The owner allowed the debtor to retain the heat exchangers for the debtor to do business. So if the bank is a secured party, the owner is also a secured party. The retention of ownership is similar to conditional sale, which is subject to the PPSA. 



	Types of Collateral

	s. 1(4): classify goods as equipment, inventory, consumer goods at the time of attachment BUT 10(4) - A description of collateral as inventory is adequate for the purposes of subsection (1) (d) only while it is held by the debtor as inventory. // If the secured party deliberately frustrates the interest of other creditors, s. 10(4) would not apply [Furmanek].
Section 1(1) “collateral” means personal property that is subject to a security interest1
“Goods” includes:
· Consumer goods: s. 1(1) definition: personal/family/household use – 30(3) + (4): Bona fide purchaser for value 1000
· Inventory: s. 1(1) definition:
a) Leased or held for sale/lease

b) Furnished under contract for service

c) Raw materials/works in progress

d) Materials consumed in business

· Equipment: s. 1(1) definition: everything else (this is the default category)

Intangible: personal property other than goods, chattel paper, doc of title, invest property, instrument, $

· License: s. 1(1) definition limited only to right to harvest timber, or to grow/harvest Christmas trees

· May be covered by PPSA but ongoing dispute (Saulnier v. Royal Bank)


	Attachment and Enforcement

	Attachment of Security Interest
	Attachment = moment when SP gets SI in collateral (i.e. becomes secured)
s. 12(1) sets out requirements for attachment (all three must be met to be enforceable against 3rd parties)
(a) value given (i.e. consideration)
· TD Bank v. Nova Entertainment: can be past consideration

(b) D has rights in collateral; D has rights in goods leased or consigned to him when he obtains possession of them (s. 12(2))
· Kinectics Technology: to give SI, D need not own property, but must have some degree of control or authority
· Haibeck: don’t need title to have rights in goods
· A licence grants the debtor liberty/power but not property right // BUT see Saulnier: commercial fishing licence. 
(c) writing requirements under s. 10 met 


	Writing Requirements


	s. 2(1): PPSA applies to every transaction that in substance creates a si, without regard to its form and without regard to the person who has title to the collateral

s. 9: the statute does not prescribe a form; the parties are free to K as pleased (freedom of K)

However, unless writing requirements in s. 10 are met, the security interest is not effective against 3rd parties (but still enforceable against D)

s. 10(1): security interest is only enforceable against 3rd parties if:

           (a): As an SP, you have possession, OR 

           (d): Writing requirements: The signed K must include one of the following:

(i) Description of the collateral items – particularizing what it is the interest is taken in: kind/category 

(iii) All Present After Acquired Property (all PAAP)

(iv) Take All PAAP interest and then exclude certain items

Riepe v. Stingray: example: no SI in writing or registration ( lost SI in truck

674921 v. New Solutions: “assets” is insufficient description ( description must specify collateral by item or kind or class



	Equipment/Consumer Goods: Adequate Description
	s. 10(3): description is inadequate if it describes “equipment”/”consumer goods” without reference to the kind of equipment, goods

s. 10(6): if personal property is excluded from a description of collateral, the excluded property may be described as consumer goods without further reference to the item or kind of property excluded

	Inventory: Adequate Description
	s. 10(4): Description of inventory: only adequate while Debtor actually holds goods as inventory (i.e. not when something is sold)



	Proceeds

[see also PROCEEDS ON PAGE 5 OF CAN]
	s. 10(5) SI in proceeds enforceable against 3rd party whether or not SA includes description of proceeds (no writing requirement for proceeds)


	Perfection

	Perfection of a Security Interest
	s. 19: SI is perfected when:

(a): security interest is attached; AND

(b): all steps required for perfection (i.e. registration, possession, temporary perfection) have been taken, regardless of order


	Continuous Perfection
	s. 23(1) if no gaps between steps of s. 19, go back to date of first perfection (continuously perfected)

s. 23(2) Transferee of SI has same priority as transferor at time of transfer
s. 35(2) for the purposes of s. 35(1) (residual priority rule), a continuously perfected SI must be treated at all times as perfected by the method by which it was originally perfected



	Perfection by Registration
	s. 25: filing of a financing statement perfects a SI in collateral
s. 42: sets up a registry; registry will only put you on notice to who can give you more information
s. 43(2): registration of financing statement is effective from the time assigned to it and 2 financing statements cannot have the same filing times

s. 43(4): can file FS before you have security agreement

s. 43(5): FS can refer to more > 1 SA, as long as right parties are named
· 675921 BC v. New Solutions: SA may be supported by earlier filing and be perfected for purposes of s. 19 and s. 25, confirms position that financing statement can relate to more than one SA

· Regal Feeds: financing statement need not cover after-acquired assets (i.e. need not be comprehensive). Confirms that financing statement merely puts on notice – further inquiries must be made

· RBC v. ACCS: registration of single financing statement can perfect multiple SIs because Registry is for notice filing, not transaction filing
s. 18: allows creditors (not “potential creditors”) to acquire add’l info from SP. Any info provided is at best a snapshot of the situation @ the moment, which may change immediately thereafter.

s. 47: registration does not constitute express/constructive/implied notice (unlike Land Title Office). As far as PPSA goes, unless stated otherwise in Act, notice is irrelevant

	Registration Errors (important to get D’s name and/or serial # right in FS, otherwise 3rd parties might be misled)

	
	
	s. 43(6): Validity of registration isn’t affected by defect, error, irregularity, or omission unless it is seriously misleading

s. 43(7): reg. is invalid if : (a) one or more debtors are required to be disclosed, or (b) collateral is consumer goods AND  there’s a seriously misleading defect in (c) disclosing the name of any debtor other than debtor who does not own(or have rights) in the collateral, or (d) serial number of collateral
s. 43(8): need not show that someone was misled by error/defect (error in objective sense is enough)
· An incorrect middle name does not invalidate the registry, especially if birth date is correct, as search would disclose registration (Munro)
· Obligation is on searcher to review the similar registration matches the computer offered to make this determination (Coates)

· Includes grammatical error IF the plain reading of the description produces ambiguity (Alda Wholesale)
· Despite name error, if the serial # is correct, not seriously misleading error b/c reasonable person would search by serial # (Gold Key Pontiac)
· Error in re-registration is not misleading if the original registration was correct (UF Media)

	Perfection by Possession BEFORE DEFAULT
	s. 24(1):Possession of collateral perfects a SI in (a) chattel paper, (b) goods, (c) an instrument (basically anything written), (e) negotiable document of title, (f) money

s. 24(2) Need actual possession, not just constructive possession

· Bank of NS v. Royal Bank: inadequate if possession is a result of repossession or seizure after default (though you can file financing statement after default)
· Royal Trust v. No. 7 Honda: Possession alone isn’t enough; need subjective intention to possess the goods for the purpose of perfecting your interest 
· SP need not comply with s. 10 writing requirements

· Perfection by possession does not apply to intangibles

· SP must take reasonable care in the custody and preservation of collateral in their possession (s. 17(2))

	Temporary Perfection
	s. 26 (1): A security interest in certain collateral perfected by possession (s. 24), and then collateral is given to the debtor. Interest remains perfected for the first 15 days after the collateral comes under the debtor’s control, despite s. 10 (writing requirements)

s. 26(2): after 15 days, if nothing else is done, security interest is deemed unperfected




	Proceeds and Tracing Proceeds

	Definition of Proceeds
	s. 1(1): definition of “proceeds”
(a) Identifiable or traceable personal property, fixtures and crops

(i) derived directly or indirectly from any dealing with collateral or the proceeds of collateral, and

(ii) in which the debtor acquires an interest,

 (c) a payment made in total or partial discharge or redemption of an intangible, an instrument, a security or chattel paper



	Security Interest in Proceeds
	s. 28(1): if collateral is dealt with or gives rise to proceeds, SI

(a) continues in collateral, unless SP (expressly/impliedly) authorizes the dealing, AND

(b) extends to the proceeds

LIMITATION BUT is limited to the market value of the collateral at date of dealing
RECALL s. 10(5): if you have a security interest, you don’t have to describe the proceeds in the original agreement; rather, you just have to describe the original collateral



	Perfection of Proceeds
	s. 28(2): Proceeds are continuously perfected if the FS perfecting the original collateral:

(a) describes proceeds that would be sufficient to perfect a security interest in original collateral of the same kind (see s. 10(3)),

(b) covers the original collateral, and the proceeds are of a kind that are within the description of the original collateral (e.g. “all swine”), or

(c) covers the original collateral, if the proceeds are money, cheques

s. 28(3): If proceeds do not fit perfection by FS (a-c above), SP has 15 days after the date of attachment to proceeds to register FS in proceeds to retain continuously perfected status


	Proceeds of Proceeds
	Re CIBC & Marathon: proceeds of proceeds constitute “proceeds”



	Tracing Proceeds
	s. 1(5): If funds deposited in a mixed account, tracing is permissible whether or not there’s a fiduciary duty

Universal CIT Credit v Farmer’s Bank: lowest intermediate balance rule: when money taken out of a mixed account that is subject to SI, it is presumed to come first out of money that is NOT subject to a SI
Pettyjohn, Re River Industries: trace proceeds into new property via “close and substantial connection” test between collateral and proceeds, where the collateral is replaced with property of “like function” 


	Priority Rules – Proceeds
	s. 35(3): subject to s. 28, for the purposes of s. 35(1), the time of registration, possession, or perfection of a SI in original collateral is also the time for proceeds


	Priority Rules – General

	Actual notice or knowledge of SI does not affect priorities established by PPSA, unless the PPSA explicitly says so (Simpson v. Shadlock)




	Priority Rules – If No PPSA Rules Apply

	Common Law
	Recall: s. 68(1) preserves the CL

· If PPSA does not apply, use CL rules of nemo dat (first in time)


	Priority Rules – Perfected Secured Creditors vs. Perfected Secured Creditors (Residual Priority Rules)

	The Residual Priority Rule

(if no specific rules apply and there are two perfected security interests)
	s. 35(1)(a) priority between perfected SIs in the same collateral is determined by
(i) registration of a fin st without regard to the date of attachment of the SI

(ii) possession of the collateral in accordance with s. 24 [perfection by possession] without regard to the date of attachment of the SI

(iii) perfection under ss. 5, 7, 26, 29, 78

· Essentially, whoever is the earliest gets priority

s. 35(2) for the purposes of s. 35(1), a continuously perfected SI must be treated at all times as perfected by the method by which it was originally perfected

s. 35(3): subject to s. 28, for the purposes of s. 35(1), the time of registration, possession, or perfection of a SI in original collateral is also the time for proceeds

s. 35(7): perfection continues if re-registration occurs within 30 days of discharge or lapse of registration. Lapse won’t affect his priority status versus SP2s who had subordinate position immediately before lapse, except to the extent that SP2 made advances after lapse and before re-registration (e.g. s. 43(6) errors)

· This means the competing SP has priority for those advances

Tacking: Subject to subsection (6), the priority that a security interest has under subsection (1) applies to all advances, including future advances [35(5)].


	Priority Rules – AMONG UNPERFECTED SIs

	s. 35(1)(c) priority among unperfected SIs is determined by the order of attachment of the SIs 

Ontario Dairy Cow v. Milk Marketing: 2 unperfected SIs have same date of attachment ( parties share rateably




	Priority Rules – PERFECTED vs UNPERFECTED 

	s. 35(1)(b) perfected SI has priority over an unperfected SI

However, in certain scenarios, non-SP will be favoured under PPSA as reflection of common law rules




	COMPETING WITH NON-SECURITY INTEREST

	Unperfected SI vs. Trustee in Bankruptcy or Liquidator

(SP’s interest detaches)


	Unless a security interest is perfected, it could be deemed not effective against the interest of a trustee in bankruptcy or a liquidator in the circumstances set out in section 20(b). 
Re Giffen: TIB can have better position than its bankrupt debtor to prevail over lessor’s unperfected SI

Perfected PMSI within 15 days [s. 22] > Trustee in Bankruptcy or Liquidator > Detached unperfected SI 

	Unperfected SI vs. Unsecured Creditor + Sheriff
(SP’s interest subordinates)
	s. 20(a): At point of seizure by sheriff, if the si is not perfected, si subordinates to the NON SI.
Perfected PMSI within 15 days [s. 22] >Unsecured Creditor Sheriff > Unperfected SI

	Perfected SI vs. Unsecured Creditor + Sheriff


	s. 35(6): a perfected SI has priority over persons referred to in s. 20(a) only to the extent of
(a) advances made before the interests of the person arise, or before the sheriff seizes the collateral or obtains a right to it under the CAA
(b) advances made before the SP acquires knowledge of (i) interests of person, (ii) seizure of collateral by the sheriff, OR (iii) an order giving the sheriff a right to the collateral

· Qualifies tacking principle in s. 35(5) – can only tack until (a) or (b)
· Unsecured creditors will try to find out who SPs are to give notice so SPs will be restricted from tacking more

Perfected si > unsecured creditor’s interest in limited situations (a), (b), (c), (d), (e). if you cannot fit your priority within theses situations, you don’t have priority in those.



	Unperfected SI vs Bona Fide Transferee 
(SP’s interest subordinated)
	s. 20(c) A SI in chattel paper, document of title, instrument, money, an intangible, or goods is subordinate to the interest of a transferee who 
(i) acquires an interest under a transaction that is not a SA
(ii) gives value, AND
· Royal Bank of Canada v. Dawson Motors: promise to pay isn’t “value”

(iii) acquires the interest without knowledge of the SI and before the SI is perfected
*20(c) does not apply to transactions involving a transfer of account, chattel paper – the transferee is a deemed sp. 20(c) applies to non-st lease because the secured party is the lessor and not the transferee. // a word about lease – disappearance.




BONA FIDE TRANSFEREE 

1. A perfected security interest in the collateral can be defeated only by: 
2. a sale in the ordinary course of business, pursuant to s. 30(2) of the Act; or  

3. the dealing in the goods being expressly or impliedly authorized by the secured party,  pursuant to s. 28(1)(a) of the Act; or  

4. the security interest becoming unperfected, subject to the provision of the Act relating to  unperfected interests.  

	Competition with Innocent Buyers and Lessees of Goods

(SP’s interest eliminated)
	Authorized Dealing (Common Law License to Deal)

	
	s. 28(1)(a)  

If SI is in inventory, SP is deemed to have authorized the dealing (i.e. granted D “CL license to deal” free from SP’s SI, allowing a 3rd party to take possession as a bona fide purchaser for value without notice)

· SP can prevent his interest from being released (Ford Motor Credit)

Sparrow Electric: common law implication of license to deal survives in PPSA but does not detach SI until there is actual dealing with collateral/inventory – then SI in collateral and proceeds disappears

	
	Buyer (or Lessee) in the “Ordinary Course of Business” + detachment of si granted by the same debtor

	
	s. 30(2) removes ability of SP to remove license in certain circumstances

A buyer or lessee of goods sold or leased in the ordinary course of business of the seller or lessor takes free from any perfected or unperfected SI in the goods given by the seller or lessor or arising under s. 28 or 29 whether or not the buyer or lessor knows of it, unless the buyer or lessee also knows that the sale or lease constitutes a breach of the SA under which the SI was created
TEST 

1. 30(1) definition of “buyer of goods” and “seller of goods” – when title/property interest is vested [Royal Bank v 216200 Alberta: if title did not pass, the buyer is an unsecured creditor] // Ontario -  conditional sale ok; no need to worry about when title is passed.

a. “buyer of goods” includes a person who obtains vested rights in goods under a contract to which the person is a party as a consequence of the goods becoming a fixture or accession to property in which the person has an interest; 

b. “seller” includes a person who supplies goods that become a fixture or accession under a contract with a buyer of goods or under a contract with a person who is party to a contract with the buyer; 

2. ordinary course of business – 30(1) the supply of goods in the ordinary course of business as part of a contract for services and materials.

a. It is not part of the debtor’s ordinary course of business to sell the collateral at a discounted price [Fairline Boats]. 
b. Bankruptcy situation [Royal Bank v Wheaton Pontiac]
c. Factors: price, when the transaction occurs, how, the circumstances under which the sale occurs, e.g. business premises of the seller [Fairline Boats Legal]
3. Free of security interest given by the seller [Royal Bank v Wheaton Pontiac]
4. Buyer’s knowledge of the presence of security interest does not matter
5. Proviso:  unless the buyer or lessee also knows that the sale or lease constitutes a breach of the security agreement under which the security interest was created. 


	
	Consumer Goods 

	
	Subsection 30(3) allows a buyer or lessee to take free of any security interest in the consumer goods, but it is limited to consumer goods worth $1000 or less (30(4)). 

TEST

1. 30(1) definition of “buyer of goods” and “seller of goods”

a. “buyer of goods” includes a person who obtains vested rights in goods under a contract to which the person is a party as a consequence of the goods becoming a fixture or accession to property in which the person has an interest; 

b. “seller” includes a person who supplies goods that become a fixture or accession under a contract with a buyer of goods or under a contract with a person who is party to a contract with the buyer; 

2. <$1000 30(4)
3. Proviso:  goods without knowledge of the security interest 


	Bona fide purchaser vs. temporary perfected interests from seller + non-seller
	30(5) A buyer or lessee of goods takes free from a security interest that is temporarily perfected under section 26 (1) [after possession], 28 (3) [proceeds] or 29 (4) or a security interest the perfection of which is continued under section 51 during any of the 15 day periods referred to in those sections, if the buyer or lessee 

(a) gave value for the interest acquired, and 

(b) bought or leased the goods without knowledge of the security interest. 

	Unperfected SI vs Bona Fide Transferee 

(SP’s interest subordinated)
	s. 20(c) A SI in chattel paper, document of title, instrument, money, an intangible, or goods is subordinate to the interest of a transferee who 
(i) acquires an interest under a transaction that is not a SA
(ii) gives value, AND

· Royal Bank of Canada v. Dawson Motors: promise to pay isn’t “value”

(iii) acquires the interest without knowledge of the SI and before the SI is perfected
*20(c) does not apply to transactions involving a transfer of account, chattel paper – the transferee is a deemed sp. 20(c) applies to non-st lease because the secured party is the lessor and not the transferee. // a word about lease – disappearance.




	Priority Rules – PMSI

	Types of PMSI

Vendor PMSI

Financier PMSI

Deemed PMSIs
	s. 1(1): definition of “purchase money security interest”

(a) Vendor PMSI: conditional sale security interest that secures payment of all or part of the collateral purchase price

(b) Financier PMSI: SI taken in collateral by a person who lends money to enable the debtor to acquire rights in the collateral

(c) The interest of a lessor under a lease for >1 year (deemed)
(d) The interest of a person who delivers goods under a commercial consignment (deemed)
· PMSI only to the extent that the debtor used the advance to acquire rights in the collateral
· Unisource: may also be PMSI if funding allows D to acquire greater interest

· Agricultural Credit Corp v. Pettyjohn: may be flexibility around determining PMSI; here, even though P bought cattle on credit, used SP1’s binding commitment as the ultimate source of value, and even though loans hadn’t been advanced yet, test for PMSI met

· Chrysler Credit: where the amount secured by a PMSI in a single piece of collateral can’t be known due to a lump sum purchase, or even if the amount in each piece is known, the amount secured by a PMSI in each piece of collateral is deemed to be the total amount of the PMSI of all the collateral purchased (SP thus has a PMSI in everything)


	PMSI vs. Regular SP

NOTE: super priority rules only apply to the amount of money used to get that collateral
	Super Priority of PMSI NOT IN Inventory
	Super Priority of PMSI IN Inventory

	
	s. 34(1): Super priority to PMSI in: 

(a) Collateral/proceeds (not inventory) if perfected within 15 days of D getting possession of collateral

(b) Intangibles/proceeds if perfected within 15 days of SI attaches

PMSI > regular SI given by the same debtor

McLeod: If SP’s $ is used to buy something that the debtor already had possession of, 15 day grace period only begins when debtor gets possession of it as collateral subject to the PMSI 


	s. 34(2): PMSI in inventory only has super priority over other security interest if:

(a) PMSI is perfected before/when D gets possession

(b) SP gives notice to other SPs who registered a FS in same (kind of) collateral

(c) SP gives notice to other SPs who registered a SA in same (kind of) collateral

(d) Notice states that SP expects to get PMSI in inventory (describing by item/kind)

(e) Notice must be given before D obtains possession

	Seller PMSI > Lender PMSI
Vendor/Lessor/Consignor PMSI vs. Financier PMSI
	s. 34(4): Vendor/Lessor/Consignor PMSI gets super-priority over Financier PMSI if the PMSI is perfected:

(a) For inventory, when D gets possession of collateral

(b) For non-inventory, within 15 days of D getting possession of collateral

NOTE: PPSA is silent on competition between two financier PMSI – race to the registry



	Proceeds PMSI vs. Non-Proceeds PMSI
	s. 34(6): Non-proceeds PMSI trumps PMSI in same collateral as proceeds  if perfected:
(a) For inventory, when D gets possession of collateral

(b) For non-inventory, within 15 days of D getting possession of collateral



	PMSI in Accounts as Proceeds vs. Security Interest in Accounts
	s. 34(5): a non-proceeds security interest in accounts given for new value has priority over a PMSI in the accounts as proceeds of inventory IF it’s perfected before the PMSI is perfected


	Priority Rules – Fixtures

	Definition of Fixtures
	s. 1(1) definition “fixture”: does not include building materials

· Recall s.73/74 in conflicts between PPSA and LTA, LTA prevails, except w.r.t. fixtures
· Different types of competition:

(a) SP1 – SP2 (both take interest via PPSA, regular priority rules, s. 35)
(b) SP1 – M1 (b/t PPSA interest & LTA interest, s.36/49)

(c) M1 – M2 (competition through LTA, outside PPSA)



	Security Interest Attached Pre-Fixture
	s. 36(3): interest which attaches (no perfection required) before goods became fixtures has priority over person with interest in land

    HOWEVER,
s. 36(4): s. 36(3) interest is subordinate to a person who (a) acquires for value an interest in land after goods become fixtures, or (b) makes an advance under the mortgage after the goods become fixtures, for that advance, unless SP files s. 49 notice in LTO

Manning v Furnasman Heating: attempt to use PPSA to seize furnace denied; Court used s. 30 “ordinary course of business” to give home buyers clear title



	Security Interest Attached Post-Fixture
	s. 36(5): SI that arose after the goods become fixture is subordinate to (a) a person who has an existing land interest when the goods become fixtures, or (b) acquires land after fixing before SP files s. 49 notice



	Circularity Problems
	GMS Securities v Rich-Wood Kitchens & National Trust Co

· SP1 gets SI in cabinets, which get installed into fixtures; existing mortgagee (M1) makes an add’l advance; M3 (GMS) gets new interest in land/fixtures; SP1 then files s. 49 notice

· Circularity problems arise:

· M1>M3 b/c of LTA

· M3>SP1 b/c of s. 36(4) [new mortgagee trumps SP, s.49 notice not filed in time]

· SP1>M1 b/c of s. 36(3) [SI in pre-fixtures trump existing land interest]

· Court will use discretion to come up with a solution to circularity; in this case alternative solutions were:

· Respect order of registration of mortgages. But SP1 would lose b/c didn’t register. PPSA doesn’t require fixture-SP to register; so should courts.

· PPSA can’t prevail over LTA b/c no “true” conflict, since doesn’t cover M1/M3 competition.

· Since M1 sold property, can give SP1 the amt of its claim out of share of proceeds of sale. Then M1 can stand in SP1’s shoes to recover this amount (which is after M3)
PPSA has no built-in solution for circularity problems. To resolve:

· Show that one of the parties could’ve prevented the problem by taking action sooner

· Prefer one type of interest over another for policy reasons 

· Place burden on first party taking remedial action against collateral (GMS Securities)


	Priority Rules – Accessions

	Definition of Accessions
	s. 1(1) definition “accessions”: goods that are installed in or affixed to other goods (which together make up “the whole”)
Types of competitions [SIA = SI in accession; SIW = SI in whole]:

(a) SIA1 – SIA2 (rest of statute)

(b) SIW1 – SIW2 (rest of statute)

(c) SIA1 – SIW1 (s. 38)



	Security Interest Arose Pre-Accession
	s. 38(2): SI pre-accession has priority over a SI in the goods that flows from having an interest in the whole

    HOWEVER,

s. 38(3): SI pre-accession is subordinate to parties who acquire an interest in the whole or make an advance, if the interest in the accession is not perfected by FS

Kulchyski v. Shuswap Ventures Corp: in context of accession, in order to have perfected status over certain types of property, you need to file interest by serial number 

Pratt & Whitney: in order to obtain the whole in satisfaction under s. 38(3)(b)(ii), have to be truly new parties; here helicopter owner was not a truly new party so could not seize engine inside helicopter as well



	Security Interest Arose Post-Accession
	s. 38(4): SI that attaches post-accession is subordinate to a person with an interest in the goods at the time the goods became an accession… unless the latter has consented, disclaimed, or otherwise subordinates their own interest


	Two-Debtor Situations 

	Two-Debtor Problem: Transfer of Collateral
	s. 35(8): 2-debtor problem: transfer of collateral. If at time of transfer, X was subject to a perfected SI granted by D1 (transferor), that interest has priority over other SI granted by D2 (transferee) before the transfer. 

Exception: When transferor’s SP knows about the transfer, he has 15 days to register the transferee as his new debtor to retain priority. If he doesn’t, from the date after the 15 days expire until he re-registers, s. 35(8) won’t apply to any advances made during that period by the transferee’s SP and won’t be able to use s. 35(8) to keep priority. Since s. 35(8) doesn’t apply, look to s. 35(1) (residual priority rule).

s. 35(9): s. 35(8) doesn’t apply where transferee takes free of the transferor’s SP’s interests (cross-reference with ss. 28(1), 30(2) or 30(3) [see PRIORITY RULES – SECURED CREDITORS VS. UNSECURED CREDITORS ON PAGE 6 OF CAN])



	Transfers With and Without Consent
	s. 51(1): if SP consented to the transfer, but retained SI in collateral perfected by registration [see s. 28 AUTHORIZED DEALING ON PAGE 6 OF CAN] 

· SP has 15 day grace period to add transferee as a new debtor

· Otherwise, at the expiry of the 15 days, SP’s interest will be subordinate to

· An interest, other than a SI in the transferred collateral, that arose in the period below or

· A perfected SI in the transferred collateral, registered or perfected in the period from day 16 to when SP amends registration to add transferee as new D or takes possession of collateral

s. 51(2): if SP didn’t consent but obtained knowledge about the transfer after the fact: 15 day grace period starts after the SP gets knowledge of the transfer 



	Debtor Name Change
	s. 51(2) rules apply when D is renamed (D changes its name  but there is no transfer)

· Permission to change D’s name is irrelevant – IF SP learns about name change, SP has 15 days to re-register or will be subordinate to other SPs that come along after name change

GMAC v Bank of NS

· SP1 loses out to SP2 after D changed its name due to failure to re-register its SI against the new name (file new FS) as required by s. 51
· SP1’s SI became unperfected after the 15-day grace period; loses its priority to SP2’s advance before SP1 re-registered

Re Orion Truck Centre Ltd

· Trustee seeks declaration that SP1’s SI is void b/c SP1 didn’t re-register after learning D changed its name. SP1 only filed new FS after learning D filed for bankruptcy

· Trustee has an “interest” pursuant to s. 51(2)(c) – representative of the unsecured creditors’ interests – this interest arises on date of bankruptcy

· s. 20 allows unsecured parties to assert priority over unperfected SI in certain circumstances

· s. 51 allows interests “other than a SI” to have priority for SI in certain circumstances.


	Future Advances and Tacking

	Definition of Advances and Future Advances
	s. 1(1) definition of “advance”: the payment of money, the provision of credit or the giving of value and includes any liability of the D to pay any interest, credit costs or other charges or costs payable by the D in connection with an advance or the enforcement of a SI securing an advance

s. 1(1) definition of “future advance”: an advance whether or not the advance is made in accordance with an obligation and includes reasonable costs incurred and expenditures made for protection, maintenance, preservation or repair of collateral



	Tacking On
	s. 14: a SA may provide for future advances

· Tacking allows a SP to keep advancing money to D on basis of pre-existing SI and to get the priority of that pre-existing SI for all amounts advanced

Canamsucco Road House Food Co. v. Lngas Ltd: some limits on ability to tack on; when amount is owed under a different arrangement, you cannot use the tacking provision



	Priority Rules – Future Advances
	s. 35(5): subject to s. 35(6), the priority under s. 35(1) applies to all advances, including future advances
s. 35(6): limits on tacking in certain circumstances

· Perfected SP in competition with “s. 20(a) persons” (unsecured judgement creditors) has priority over them only to the extent of amounts in (a) – (e); otherwise, no priority
s. 35(7): perfection continues if re-registration occurs within 30 days of discharge or lapse of registration. Lapse won’t affect his priority status versus SP2s who had subordinate position immediately before lapse, except to the extent that SP2 made advances after lapse and before re-registration (e.g. s. 43(6) errors)

NOTE: 

· New SP beware! If SP1 keeps advancing, SP2 will potentially get less and less security on that collateral

· To avoid this, SP2 can get K with SP1 to alter the effect of tacking 


	Accounts

	Accounts
	s. 1(1) definition of “account”: a monetary obligation not evidenced by chattel paper or an instrument, whether or not the obligation has been earned by performance, but does not include investment property

· Intangible property; a bare debt that is owed to D (account creditor) by the account debtor that SP can have an interest in: (i) as an all-PAAP, (ii) in inventory where Account is proceeds from dealing with that inventory, (iii) when D assigns his position as account creditor to SP.



	Assignment of Accounts

(recall that transfer of an account is a deemed security interest)
	s. 41: sets out the law on assignments of accounts

· After assignment, new account creditor (SP) can notify account debtor that payments should be made to them instead

s. 41(2): Assignee (SP)’s rights are subject to many defenses/claims that account debtor may have against account creditor (D) unless there is an enforceable K not to assert them

s. 41(9): Alters nemo dat: if there’s a term in the contract that says it can’t be assigned, that term is ineffective against 3rd party

	Priority Rules – Accounts
	· No special priority rules for accounts, so rely on s. 35: whoever files first! [see RESIDUAL PRIORITY RULES ON PAGE 9 OF CAN])

· s. 34(5) restricts the super-priority of a PMSI in accounts as proceeds when there is a competing SI in accounts given for new value (consideration, not including past) [see PRIORITY RULES – PMSI ON PAGE 7 OF CAN])




	Marshalling

	· A junior SP can ask court to order senior SP to go after other collateral first to satisfy his debts, and to release his interest in the collateral, so that junior SP can deal with the collateral free of senior’s interests

· In practice, would just ask the senior SP to waive rights first and would only go to marshalling if they were resistant

· Residual jurisdiction s. 68(1) CL equitable principles apply

· Junior SP has burden to show that the marshalling will absolutely not disadvantage the senior lender or any 3rd party in any way; must be pursued in a timely manner with appropriate notices  (Surrey Metro Savings)




	Subordination Agreements

	s. 45(6) allows registration of subordination agreements in Ks outside of PPSA that rearrange priorities between parties

s. 40(1) eliminates doctrine of privity for subordination agreements

s. 40(2): an agreement to subordinate does not by itself create a SI

NOTE: subordination agreements must be very specific; if it doesn’t include proceeds then it doesn’t cover proceeds 

Royal Bank v. Gabriel: form of subordination agreement is irrelevant // low threshold: “subordinate to interests of Royal Bank” – no specific language is needed – the form does not matter 
Transamerica v. Imperial TV: wording in subordination agreements is interpreted strictly; if you don’t fit, the Court will not uphold the subordination agreement (here Transamerica not a “bank” for purposes of subordination agreement)


	Default

	Freedom of Contract
	s. 9: SA is effective according to its terms

	Definition of Default
	s. 1(1) definition of “default”: 
(a) failure to pay or otherwise perform the obligation secured when due, or 
(b) the occurrence of an event or set of circumstances that, under the terms of the security agreement, causes the security interest to become enforceable

	Acceleration Clauses
	s. 16 allows for acceleration clauses in a SA to make all amounts due (present & future) from D immediately upon default

· Limitation: Can only use acceleration clause if can show that there’s a reasonable danger that there will be a failure to pay/perform in future or collateral is in jeopardy


	Remedies – Part V

	Preliminary Notice (CL)

	· If there has been a default, there is a CL requirement (not in the PPSA) that at least insofar as you contemplate a remedy involving tangible property, you must give debtor notice of the fact that there has been a default and you propose to take remedial action of some sort unless the debtor remedies the default within a specific period of time (Waldron v. RBC)

· Requirements: inform debtor of default, how much, what is going to happen if default is not remedied, and time frame to remedy (must be reasonable)

· Unclear how much notification has to be given—all depends on the context



	Receivers and Managers
	s. 64: SA may provide for the appointment of a receiver or SP can apply to Court for appointment of a receiver

· They will receive whatever debts or property comes into the hands of the debtor and use them to pay off creditors or possibly, if there’s hope, manage the company/run it and restore it to health (in which case the receivership is removed—note that this is rare)

· Even if there are provisions in SA to appointing receiver, court may not appoint one (White Cross Properties)


	Collection of Payment Under Intangibles After Default


	s. 57: sets out procedure for collection of accounts 

· NOTE: this section only relates to true security interests (conditional assignments of the account) and not deemed security interests

	Seizure of Collateral (Tangibles)
	s. 58: sets out rules to do with seizure of (tangible) collateral

s. 58(2)(a): SP has the right to seize collateral upon default, unless K says otherwise

s. 58(2)(b) and (c): If collateral is difficult to remove, SP may seize w/o actual removal
s. 17: sets out various rules that constrain SP when they are already in possession of collateral (e.g. must use reasonable care)

· Seizure of collateral is a preliminary step; then you elect either disposition or foreclosure [SEE BELOW]

	Disposition (Sale of Collateral)
	s. 59(2): can dispose in existing condition or fix it up a bit and charge for reasonable costs of repair

s. 59(3): can dispose of by private sale or public sale; it is usual to sell by public sale because it’s very easy to challenge private sale if not sold at market price

· These sections are subject to s. 68 says that all rights, duties, and obligations under PPSA must be exercised in good faith and commercially reasonable manner
· Copp v. Medi-Dent: “commercially reasonable” = taking reasonable care to ensure that proper value is maintained

· Donnelly v. International Harvester Credit: if don’t conduct sale in commercially reasonable manner (should have been repairs, more advertising), any of the interested parties (including D) can go to Court to ask that SP be deprived of any claim for deficiency (which means they will be found to have been fully satisfied)

s. 59(13): a SP can purchase the collateral at a public sale but only at a price related to market value

s. 59(14): when a SP disposes collateral to a purchaser who does so in good faith, then that purchaser acquires collateral free from interests of debtor and other subordinate SPs whether or not the requirements of this provision are complied with

· HOWEVER, buyer doesn’t take free from senior SPs



	
	Procedure for Sale of Collateral

	
	s. 59(6): fairly elaborate notice requirements (separate from the CL notice)

· Give 20 days notice before the disposition

· Notice must be given to the D, parties with subordinate interests, and anyone whose interest might be affected

s. 59(7): notice must set out certain things (description of collateral, amount required to satisfy obligation, etc.)

s. 60: sets out who gets paid

· Requirement that you give an accounting of payment 

· Pay yourself first to the extent that you’re owed under the obligation secured; if money left over, paid out to subordinate; if still money left over then to D

NOTE: senior SP does not get paid – their SI continues!

*Marshall?



	Foreclosure
	Foreclosure is used only if SP is confident that doing so will be adequate to satisfy the obligations b/c foreclosure deems the obligation to be satisfied – so there can be no further suit against D
s. 61(1) Notice requirement – what collateral, how much owing, intention to foreclose, gives option to redeem collateral [pay amt owing to restore collateral to D]. Must give to D and holder of perfected, subordinate SP.

s. 61(2) If someone under (1) objects within 15 days of notice, SP must proceed to disposition under s.59
s. 61(3) If no objection at expiry of 15 day period, then SP can foreclose, collateral is deemed to satisfy any amount that D owes (free from D & subordinate SPs).

· NOTE: senior SP’s SI remains

Constructive Foreclosure: when SP treats the collateral as its own property/holds onto it for too long
Angelkovski v. Trans-Canada Foods: if SP hasn’t sent notices for intention to foreclose, then D retains the right to redeem collateral therefore there is no constructive foreclosure

Inland Kenworth Ltd. v. Laboucane: if in satisfying s. 17 requirements (rules re: reasonable care, etc.), you treat the collateral as if it’s your own and that is constructive foreclosure



	Rights of Redemption 
	Redemption: Before SP/receiver disposes or forecloses on collateral, D or holder of subordinate SI may redeem the collateral by tendering fulfillment of the obligation + expenses incurred in seizing and preparing for disposition.

s. 62(1)(a): anyone entitled to get notice (of foreclosure/seizure) may pay the full obligation (+expenses) & redeem collateral

· Angelkovski v. Trans-Canada Foods: if SP hasn’t sent notices for intention to foreclose, then D retains the right to redeem collateral therefore there is no constructive foreclosure



	Consumer Goods
	Rights of Redemption

s. 62(1)(b): If consumer goods, D or any other guarantee need only pay off the amt owing before operation of an acceleration clause (even if clause is triggered). **If not consumer goods, then must pay amt owing + acceleration clause

s. 63(2): limits consumer good protection to only max twice a year

Seize or Sue

· Old-BC law: “seize or sue” (couldn’t do both); in BC, this protection is preserved only in consumer goods context

· s. 58(3): prohibits seizure of consumer goods when D has paid at least 2/3 of total amount secured

· s. 67: in the event of default, SP can either seize collateral or sue, but not both

· Whitewater Motors Ltd. v. Amatto: SP must actively accept surrender of collateral by D to extinguish debt


	Judicial Discretion and Damages
	s. 63: Court can order procedural requirements to be waived or altered, can order stays, changes w.r.t. how the PPSA operates

· Must ask court to make an order to alter or waive a provision, but not easy
s. 69: consequences of non-compliance with PPSA

· (2): When non-compliance has led to person suffering loss, person can bring action for damages (actual or prescribed)
· (3): Causation requirement – “reasonable foreseeable as being liable to result from failure to discharge duty or perform obligation”
· (4): Prescribed damages by Lieutenant Governor in Council
· (5): If actual damages > prescribed damages ( court may award actual damages
· (6): D not liable to pay for both actual + prescribed damages
· (7) if you fail to follow procedural requirements and to comply with the PPSA, it’s a defence against action for deficiency
Andrews and Trotchie: can't mimic PPSA remedies and omit the protections for the D but can have remedies that aren’t like the ones in the statute if there is no conflict between the remedy proposed and the remedy in the statute

Osman Auction Inc v. Murray: successful application to Court for tort claim re: slander of title where somebody registered against a D and there was no indebtedness


