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	Topic
	Case
	Rule
	Facts

	
	Operative Misrepresentation Factors
	1. Statement of fact (Smith, Redgrave)
2. That is untrue

3. That is material

4. Relied on by other contracting party as a reason to enter into a contract

Defenses (outlined in Kupchak)
1. Impossibility of Complete Restitution(3rd party stepped in, service contracts, etc)

2. Execution of the contract (obligations performed)

3. Affirmation (election already made?) depends on length of time/nature of act

Delay/Laches
	

	Misrepresentation and Rescission
Material 

Innocent

Fraudulent Misrepresentation
	Redgrave v Hurd (1881) 20 ChD 1 (CA)
	· Equity allows rescission as remedy for innocent misrepresentation, but no damages unless it is a fraudulent misrepresentation
· Not a defence to claim the other party would have known of the misrepresentation if they exercised due diligence 
· When a material representation is made to induce the other party and the other party enters into the contract there is a presumption that the other party was induced by the statement. It can be rebutted by showing the other party had knowledge of contrary facts OR he did not rely on the representation.
	· P stated that his practice made 300 – 400 pounds per year; P gave earnings document to D; D could have found out problem if he read the documents. Then found the practice was worthless, refused to complete transaction
· P claimed specific performance; D claimed rescission

	Misrepresentation and Rescission
Misrepresentation
	Smith v Land & House Property Corporation (1884) 28 ChD 7 (CA)
	· When facts are equally known to both parties, one party’s statement is mere opinion.
· But if facts are not equally known to both sides, then a statement of opinion by one who knows the facts best very often involves an implied statement of a material fact.
	· P, to sell hotel to D, states that Fleck was ‘a most desirable tenant’ – went bankrupt; D refused to complete transaction.
· Court found misrepresentation

	Misrepresentation and Rescission
Fraudulent Misrepresentation
	Kupchak v Dayson Holdings (1965) 53 WWR 65 (BCCA)
	· Courts will do what is “practically just” especially for fraudulent misrepresentations
· When rescission is impossible then injured party may get monetary “compensation” 

· Courts could also give an accounting under common law (not raised in this case)

· No further case to illustrate if courts will allow “compensation” in non-fraudulent misrepresentations
· Uncertain if courts will still grant money substitutes nowadays
	· A bought hotel shares in exchange for 2 properties; A discovered false rep of hotel’s past earnings, ceased payments; Buyer already sold one property and developed the other property
· A sought rescission for fraud – granted (using “compensation”).

	Misrepresentation and Rescission
Innocent Misrepresentation
	Heilbut, Symons & Co v Buckleton [1913] AC 30 (HL)
	· No damages for an innocent misrepresentation no matter in what way or under what form the attack is made, if rescission is not possible there is no remedy.
· An affirmation at the time of sale is a warranty, provided it appears on evidence to be so intended, else it is only an innocent misrepresentation.
· collateral warranty must be proved strictly,both existence of such terms and intention
	· R agreed to buy shares of company; shares fell in value. R bought action for fraudulent misrepresentation and breach of warranty (that the company was a rubber comp.)
· Was there a breach of warranty? No – no intention 

	
	Category of Terms
	· Primary/secondary obligations; condition/warranty/intermediate term (label inconclusive – SOG s15); entire/severable, express/implied
· Every primary obligation is a condition/warranty/intermediate term

Remedies:common law(termination[eliminates primary obligations]/damages/debt), equitable(specific performance/injunction), statutory
	

	Content
Condition/Warranty
/Intermediate Terms
	Hong Kong Fir Shipping v. Kawasaki (1962 EngCA)
	· Distinction between condition/warranty should be confined to the SOGA only.
· Courts not to follow a rigid approach and developed “intermediate term”

· Test: Occurrence of the even deprive the party of substantially the whole benefit as expressed in the contract and intended by the parties? Depends on the nature of the events (practical effect/consequences) which give rise to the breach. 
	· Agreement that HK would rent out ship to K, if ship was maintained properly. It didn’t. Would take 15 weeks to fix properly. K wanted to repudiate (terminate) contract.


	Content
Classification of Terms
	Wickman Machine Tool Sale v L Schuler AG (1974 HL)
	· 3 meanings for “condition”: (1) Proper meaning – prereq to existence of K; repudiate. (2) Common meaning – “term” of contract, damages. (3) Term of art – stipulation; 
· use of “condition” is strong indication but inconclusive
· need to make clear their intention/interpretation wont bring unreasonable results
· actions of the parties after contract is not considered in interpretation
	· S and W in contract – grant W sole right to sell S’s products in UK. Provisions ensured aggressive sale efforts by S. W didn’t comply.
· S wants to repudiate for breach of condition.

	Mistake
Breach of Condition
	Leaf v International Galleries  [1950] Eng CA
	· Mistakes about the quality of the subject matter cannot be used to rescind, there was no mistake to the subject matter
· Breach of condition can no longer be entertained after a lapse of reasonable time

· Claim for breach of condition barred == claim for rescission also barred
	· L bought painting that was represented as work by Constable. Found out 5 years later and wanted to rescind.
· Can he reject the goods? No

	
	Entire vs Severable Terms
	· Common law presumes obligations are concurrent, unless otherwise stated
· Characterizing obligation as entire/severable affects order of performing obligations and allow you to argue part performance enough to trigger performance from other party
	Important because:
1. Might want to terminate/rescind parts of contract only, not whole contract.

2. Might have writing requirements imposed by statute

	Quantum Meruit
	Fairbanks Soap v Sheppard (1953 SCC)
	· Where there is a K to do work for a lump sum, until work is completed the price of it cannot be recovered. Completed = substantial completion (50%<X<100%) and satisfies requirements.
· Defects due to carelessness do not amount to refusal to perform part of the K

· No substantial completion == no quantum meruit

· Quantum meruit = inferred contract by the court to give remedy for part performance

· Quantum meruit can be claimed only when other party had an option to take the partial benefit + have evidence to infer a contract
	· S contracted to build machine for F for $9800. F paid $1000 upfront.
· When machine nearly completed, S refused to finish until paid more.

· F sued to recover $1K. S countered for contract price.

	Quantum Meruit
	Sumpter v. Hedges (1898 QBCA)
	· Must have evidence of new contract to enable quantum meruit + other party had option of taking benefit or not
· Retention of goods usually quantum meruit, but real property is different, you cannot “return it”
	· P to erect buildings for lump sum on D’s land. Partly done, couldn’t go on. Abandonment of contract.
· P sued to recover money for work done on quantum meruit.

	Content
Implied Terms
	Machtinger v. Hoj Industries (1992 SCC)
	· Three ways to imply terms into a contract: (1) custom/usage – (presumed intention, must have evidence to support this is the custom. Newcomers are also bound). (2) necessity – terms that would obviously have been assume. Just because a term is reasonable does not mean it is necessary. (3) by law – TEST below
· TEST: Is it a necessary term of that contractual relationship? Consider nature of contract and relationship that is established
· #1/#2 based on presumed intention, #3 is not
	· In employment K, no enforceable term providing for notice on termination. Can courts imply this?


	
	Exclusion/Limitation Clauses
	L’Estrange rule: signature of the document means the person is bound, unless non-est-factum, fraud/misrepresentation/party seeking to enforce document knew or had reason to know of the other’s mistake. If document is unsigned, then it is necessary to prove that an allege party was aware (or ought to have been aware) of the terms.   (Karroll, Tilden)
	Common Law controls: rules of construction (construe against party using it), notice, public policy, unconscionability
Statutory controls: consumer protection legislation

	Excluding and Limiting Liability
	Thornton v Shoe Lane Parking (1971 CA)
	· Terms must be brought to the other party’s notice prior to contract conclusion
· Reasonableness of notice may depend on the particular recipient (business vs lay person)
· TERMS LIMITING LIABILITY SHOULD BE BROUGHT OT ATTENTION IN THE MOST EXPLICIT WAY
	· Parkade had exemption conditions on ticket and sign inside parkade. But only after paying and acquiring ticket.


	Excluding and Limiting Liability
Signature as Notice
	McCutcheon v David MacBrayne (1964 HL)
	· No signature on the paper will then require considering whether term can be implied
· Terms can be implied based on previous dealings if the person had knowledge and understanding of the terms in the previous dealings. Surrounding circumstances also relevant

· Even if a person had an idea what terms are, they are not binding if not brought to the person’s attention (unless in cases of fraud)
	· M had car shipped by DML, who gave receipt, but ship sank; lost car.
· M sues for car’s value. And succeeds

· Had previous dealings where M signed document with exclusion clause.

	Excluding and Limiting Clauses
Signature as Notice
	Tilden Rent-a-Car v. Clendenning (1978 CA)
	· Exception to L’Estrange rule: if the terms being signed are onerous and stringent the party relying on the terms must take reasonable measure to draw attention of the other party. Unless reasonable measures are taken, the party denying knowledge of the terms does not have to prove fraud, misrepresentation or non-est factum
· Looks from customer perspective to see if he knew what was being signed for
	· Car company wanted to enforce exclusion clause. Customer signed but was never aware of such terms.
· Can the exclusion clauses apply? No

·  BC COURTS ARE GENEROUS TO L’ESTRANGE RULE. 

· Tilden always impose requirement of notice. Karroll didn’t unless there was reason to



	Excluding and Limiting Clauses
Signature as Notice
	Karroll v Silver Star Mountain Resorts [1988] BCSC
	· L’estrange rule has 3 exceptions: 1. Non est factum, 2. Fraud or misrepresentation, 3. Party enforce the document knew or had reason to know of the other’s mistake as to its terms.
· In a commercial case, assume a signature means the parties intend to be bound.

· No general requirement to make other party aware of onerous terms EXCEPT cases where a reasonable person should have known that the other party was not consenting to the terms then there is a duty to take reasonable steps.

· Factors to determine if there is a duty to take reasonable steps to put other party on notice (not exhaustive):

1. Effect of the exclusion clause in relation to the nature of the contract 

2. Length and format of the contract

3. Time available for reading
	· Plaintiff participated in a ski competition and was given a release form to sign. She argues that there was no reasonable opportunity to read the form.
· Do the exclusion clauses apply? Yes

	Excluding and Limiting Clauses
Fundamental Breach 
	Karsales (Harrow) v. Wallis (1956 CA)
	· The party cannot rely on an exempting clause when he delivers something “different in kind” from that contracted for, or has broken a “fundamental term” – a breach which goes to root of contract disentitles the party from relying on the exempting clause.
· House of the Lords later said that the doctrine should not be used. Should be a simple question of construction to see if that breach falls within protection of the clause. More serious breach = require clearer language. Doctrine creates uncertainty and allows sophisticated parties to escape contracts.
	· W inspected car and bought it. When delivered, was in bad state. W refused to pay, and K sued for payment.
· Contract had clause that said that was no condition as to vehicle’s quality.

· Does the clause apply? No

	Excluding and Limiting Clauses
Fundamental Breach
	Photo Production v. Securicor Transport (1980 HL)
	· No such doctrine as fundamental breach. Whether the exclusion clause applies and to what extent is a matter of construction
· Exclusion clauses are construed strictly and degree of strictness depends on the extent they depart from implied obligations

· Fundamental breach is used to describe a “breach of condition”, not a doctrine!!
	· S contracted to night patrol PP’s factory. Patrolman started fire and damaged factory. Contract had exclusion/limitation clause.
· Does it apply? yes

	Excluding and Limiting Clauses
Fundamental Breach
	Tercon Contractors Ltd. v. BC (2010) SCC
	1. As a matter of construction, does the clause even apply to the circumstances at hand? The courts will look at the intention of the parties expressed in the contract. Also look at the contract as a whole and the context of the agreement.
2. If the clause applies, whether the clause was unconscionable at the time the contract was entered into. This will involve cases where there was unequal bargaining power

3. Whether the court should exercise its limited discretion to refuse enforcing the clause because of an overriding public policy concern, burden lies on the party seeking to avoid enforcement of the clause. The court does NOT simply consider whether something is reasonable/fair (the test used in Hunter Engineering), it is simply a matter of public policy.
	· SCC attempting to replace the fundamental breach doctrine
· HOWEVER, there are still judges in Canada that use the doctrine of fundamental breach

· This case seems to make things even messier. What is public policy…?

	
	Parole Evidence Rule
	· Rule = Where you have a written contract and it appears the writing is the complete agreement, the court will NOT accept evidence that is inconsistent with the written evidence to resolve disputes
· Parole evidence rule is a rule relating to evidence, not a contract rule

· Some consumer legislation ousts the parole evidence rule

· Parole evidence rule cannot apply to implied terms, only expressed terms

In an exam case, we can go around the rule by saying its an implied term or there was a side contract


	· Courts are reluctant to apply the parole evidence rule to standard form contract
· Parole evidence rule tends to operate in carefully negotiated/drafted contracts

· Some contracts state that it contains the complete terms and there are no side contracts (it is meant to oust/negate the parole evidence rule)



	Content
Parol Evidence Rule

Judge articulated the RULE as a GUIDING PRINCIPLE
	Gallen v. Butterley (1984 BCCA)
	1.No problem with parties entering into a written and oral agreement at the same time. But if they contradict, the written prevails.
2.Parole evidence rule is not absolute

3.The intention of the parties need to be accounted for. If they intended the oral agreement to prevail, then it does

4.This is an exception to the parole evidence principle. A contract induced by oral misrepresentation that is inconsistent with the written contract would not stand. Must have some misrepresentation, innocent or not and inconsistency with the written agreement which caused the plaintiff to have a misimpression.- Parole evidence rule does not stand in the way of a misrepresentation

5.The principle is not as strong when the oral agreement adds to/subtracts/varies the written agreement.

6.Parole evidence is a presumption, which can be rebutted. Strong when there’s a contradiction. Weaker if oral representation merely adds terms.

7.Presumption more rigorous when have individually negotiated document than pre-printed form

8.Presumption less strong when contradiction of more general clause rather than specific
	· D gave oral assurances that buckwheat would kill weeds. Farmers agreed to purchase seeds. Weeds didn’t die.
· Farmers sued on breach of warranty

· Standard form: “no warranty as to productiveness”

	
	MISTAKES
	· 3 reasons for mistakes: 1. other party caused it, 2. some third party caused it, 3. mistake not attributable to either contracting party
· #1/#2 are misrepresentations, #3 is a true mistake

· Unilateral: one party is mistaken

· Mutual: both are mistaken in different ways

· Common: both are mistaken in same ways
	· Unilateral and mutual mistakes generate the most litigation
· Rectifications is an equitable remedy traditionally for mutual mistakes, BUT CAN APPLY TO UNILATERAL MISTAKES TOO

· Mutual mistakes can run the risk of uncertain terms

	Rectification
Mutual Mistake
	Bercovici v. Palmer (1966 SaskCA)
	· Rectification must be used carefully, only if there is no “fair and reasonable doubt” that agreement does not embody intention of both parties.
· Intention: look at documents and conduct (before/after)
	· In sale of business, confusion over whether RR lot was included in transaction. P brought action for rectification.
· Mutual mistake

	Rectification
Unilateral Mistake
	Sylvan Lake Golf & Tennis Club v Performance Industries (2002 SCC)
	· Rectification is equitable remedy whose purpose is to prevent a written document from being used as an engine of fraud or misconduct
· Criteria for rectifying unilateral mistake provided that: 1. Existence of prior oral contract with definite and ascertainable terms, with “convincing proof”. 2. Establish terms agreed orally were not properly written down. 3. Essential that defendant knew (or ought to know) of error and plaintiff did not. 4. Attempt of defendant to rely on error must amount to “fraud” or “equivalent to fraud”

· Court may also consider an additional criteria: plaintiff’s lack of due diligence may make it harder to get rectification. Commercial entities held to higher std
· Plaintiff must have convincing proof (higher than BOP)
	· Dispute about size of land to be given for housing development. S wants to rectify to state “correct” size.
· Unilateral mistake

· The court in this case adopted Denning’s approach to unilateral mistake, but English HL already changed and made it very difficult to find unilateral mistake. No idea how the courts will react to that….

	
	Common Mistake
	· Common Law: Bell v Lever (leading case), Great Peace (reverse Solle v Boucher)
· Equity: Solle v Boucher (overruled in England but not in Canada), Miller Paving
· Mistake of identity should not follow these cases

KEY: first determine if the unforeseen circumstances render performance impossible then consider if the parties have allocated the risk
	

	Common Mistake
Equity
	Solle v Butcher [1949]
DENNING

Mentioned in Class
	· “a contract is also liable in equity to be set aside if the parties were under a common misapprehension either as to facts or as to their relative and respective rights, provided that the misapprehension was fundamental and that the party seeking to set it aside was not himself at fault.  (Denning’s test expands mistakes to “facts” and terms which puts equity in the world of primary obligations).  Flexible but great uncertainty
“while presupposing that a contract was good at law, equity would reliave a party from the consequences of his own mistake, so long as it could do so without injustice to third parties. The Court had power to set aside the contract whenever it was of opinion that it was unconscientious for the other party to avail himself of the legal advantage obtained”


	

	Common Mistake

Mistake as to Terms
	Smith v. Hughes (1871 QB Div Ct)
	· Cockburn CJ: Both minds were not met and thus no contract. This judge said there is no doctrine of mistake in contract law. One must look to the terms of the contract. 
· Blackburn J: There is no contract if both parties intended the contract to have different set of terms. The buyer is bound unless the seller knew the buyer made a mistake and seller is guilty of some fraud/deceit. No legal obligation on seller to inform purchaser of mistake which the seller did not induce. Seems like the mistake has to be about terms of the contract (and not background facts/assumptions) and it can be unilateral or mutual. 
· Hannen J: promisor is not bound to fulfill a promise in a sense which the promisee knew at the time the promisor did not intend it. Mistake can be about a background fact/assumption/belief. The promisee needs to have a mistaken belief and the promisee to believe that the promisor also made a mistake (the promisor need not be mistaken).In order to relieve D, it’s necessary that jury should find not merely that P believed that D though he was buying old oats, but that P believed D to believe that he (P) was contracting to sell old oats.
	· P to sell oats to D (horsetrainer). D said he contracted for OLD oats, whereas he got new ones, refused to complete contract.
· One of the parties assumed there was term, re: age of oats.

· Unilateral mistake or O&A case?

	Common Mistake

Equity

Mistaken Assumptions
	Bell v. Lever Bros (1932 HL)
	1. Common mistake of ownership/title. Contract is void if both parties did not know.
2. Common mistake to existence. No contract. But if seller knew the goods were non-existent then contract is not void.

3. Common mistake about quality. Will not affect the contract unless it is a mistake of both parties in relation to existence of some quality which makes the thing without the quality “essentially different” from the thing believed to be. So in essence, it means that it has to be a common mistake.

4. The contracting parties have no duty to disclose information to other party or correct other party’s misapprehension unless it fraud is involved (or if there was a fiduciary duty to do so)

5. A mistake may nullify the consent of the parties which can make contract void/voidable

6. False and fundamental assumptions of either (or both parties) which strike at root of contract might make it void

7. Mistakes to the Promise. If person knows (or ought to know) other party mistaken in the nature of the promise but continues, then it is void
	· LB hired B&S, who committed breaches of duty which would’ve justified LB’s termination of their employments. When LB had to lay off B&S, paid compensation according to K.
· Now, LB claims that K reached on a unilateral mistaken belief; wants severance pay back.

· Assumption: B&S good employees – outside term of K

· Mistake as to existence seems to have an almost automatic effect on contract. Whereas the effect of mistake as to quality will depend on how fundamental the mistake is. Pretty much argue based on facts.

	Common Mistake

Mistaken Assumptions
	McRae v Commonwealth Disposals Commission (1951 Aust HC)
	· If claiming any kind of mistake, must show that there was reasonable basis for mistaken belief. Can’t be negligent, wilfully blind, reckless.
· we should always construct the contract to see if someone took the risk up front already, if the risk was never contemplated/intended then the contract can be void. If risk was contemplated, then loss falls on the party that took on the risk

· Party cannot rely on mutual mistake where the mistake consists of a belief which is (1) unreasonably entertained by him, and (2) induced by him in mind of other party.
	· CDC entered into K to sell M an oil tanker wrecked on reef. M found no tanker, no reef.  M wants damages.
· D argues common mistaken belief as to existence of tanker, which should void the K.

	Common Mistake

CL

Mistaken Assumptions
	Great Peace Shipping v. Tsaliris Salvage (2002 UKCA)

	· No unilateral assumptions. If common, the “thing” must be essentially different from what was assumed.
Following elements must be present for common mistake to void contract:

1.There must be a common assumption as to the existence of a state of affairs

2.There must be no warranty by either party that that state of affairs exists

3.The non-existence of the state of affairs must not be attributed to fault of either party

4.The non-existence of the state of affairs must render performance of the contract impossible
5.The state of affairs may be the existence, or a vital attribute of the consideration to be provided


	· GPS contracted with TS to provide tugboat. TS could cancel on payment of fee. GPS was too far away, so TS found another tugboat.
· TS unwilling to pay for cancellation of K. Argued that both had common mistaken assumption that GPS was nearby.

· Confirms Bell v. Lever, overrules Solle v Butcher
· Points 2-3 is in McRae as well

	Common Mistake

Equity/CL
	Miller Paving v B Gottardo Constr (2007 Ont CA)
	· First consider if the risk was already allocated before looking into doctrine of mistake
· Common Law: Result are contracts VOID. Must show that the subject matter of the contract has become something essentially different from what it was believed to be
· Equity: Results are contracts VOIDABLE. Before applying mistake in equity, must make sure there is a contract under common law. “Relieves for fundamental mistake that would be unconscientious, considering the circumstances, for a party to gain legal advantage. Mistake could be to the facts or respective rights. Subject to equitable defences (ie. no injustice to 3rd party, party invoking must not be at fault himself)
	· Miller supplied goods to Gottardo. In December 2001 they signed an agreement agreeing that the materials has been paid for in full. In January 2002 Miller found out that $500,000 was unpaid for and sued. Gottardo brought the agreement in as a defense. Miller claimed the agreement was based on common mistake (under common law and equity).
· No Mistake

· Still possible to apply Solle v Butcher in Canada (ie. there is mistake in common law and equity)

	Mistaken Identity
	Shogun Finance v. Hudson (2003 UKHL)
	· When parties are dealing face to face, strong presumption that they intended to deal with each other. Unless this rebutted, mistaken identity doesn’t operate.
· When dealing solely in paper (documents), no presumption of intention to deal with each other. Person’s identity is usually term of K, and mistaken belief of that term CAN affect the K.

· Mistaken party can set aside contract, but before 3rd parties have in good faith acquired rights.
	· Rogue bought car from car dealer; lied about identity.
· Rogue sold care to H, and vanished.

· Shogun wants car, or value, from H.

· Shogun argues mistaken identity, so no K between Shogun + rogue, so H couldn’t have obtained title from rogue, since title still with Shogun.

· Mistaken identify voids contract = no property tfr

	Non Est Factum
	Saunders v. Anglia Building Society (1971 HL)
	· The document must be “fundamentally different”, “radically different” or “totally different” from what it was believed to be
	· D wants out of K obligations by claiming non est factum

	Non Est Factum
	Marvco Color Research v. Harris (1982 SCC)
	· Carelessness can disentitle party to the doctrine, but dependant on circumstances
· Law balances which of the 2 innocent parties should suffer from the fraud of a third party. This is usually the party who was negligent because they were in a position to stop the loss.
	· H signed mortgage document without reading; were told it had unimportant amendment to mortgage, when really it was a 2nd substantial mortgage.

	Frustration history
	Paradine v. Jane (1647 KB) BAD LAW
	· When a party accepts an obligation he must perform it regardless of any hindering events, b/c they should have been provided for in the contract
· Unforeseen event does not alter obligations
	· P leased lands to D. D didn’t pay rent b/c she claimed invaders came and prevented her enjoyment + use of lands.

	Frustration history
	Taylor v. Caldwell (1863 QB)
	· When there is no express stipulation on the issue, there is an implied condition that the parties contracted on the basis of the continued existence of the particular person/chattel
· The implied condition allows parties to exit the contract if performance becomes impossible

· Taylor has not been overruled but the courts no longer assume it as an implied condition any longer
	· P contracted with D to rent D’s music hall for concert. Fire burned hall down. Neither party at fault. In K, no stipulation as to how to deal with such a disaster.
· Paradine was too harsh and parties should be able to exit contracts on unforeseen events

	Frustration history


	Davis Contractors v. Fareham UDC (1956 HL)

	· Frustration no longer an implied term, it is a term that fair and reasonable men would have agreed upon if they had made express provisions themselves
· The courts will be the arbiter on what a fair and reasonable man would do. The law substitutes its view and ignores the parties’ intentions

· Frustration is a doctrine that works independently of the parties’ intentions

· Three Factors for Frustration:
· Unforeseen circumstances (must be significant change. Cannot be hardship/inconvenience/material loss/etc)

· Not through the fault of either party

· Makes purpose of contract impossible or drastically more difficult to perform
	· Davis was to build 78 houses in 8 months, but took 22 months because of labour shortages caused by war.
· Davis wants price based on quantum meruit.

· “frustration occurs whenever the law recognises that without default of either party a contractual obligation has become incapable of being performed because the circumstances in which performance is called for would render it a thing radically different from that which was undertaken by the contract”

· “it might seem that the parties themselves have become so far disembodied spirits that their actual persons should be allowed to rest in peace. In their place there rises the figure of the fair and reasonable man. And the spokesman of the fair and reasonable man, who represents after all no more than the anthropomorphic conception of justice, is, and must be, the court itself. So, perhaps, it would be simpler to say at the outset that frustration occurs whenever the law recognises that, without the default of either party, a contractual obligation has become incapable of being performed because the circumstance in which performance is called for would render it a thing radically different from that which was undertaken by the contract.”

	
	Application of Frustration
	1. Unforeseen circumstances (Can Govt)
· Economic and political events (ie. war)

· Force majeure clauses

· A clause in the contract that kicks in when certain events occur and ends the contract (this is not considered a frustration)

· These clauses are strictly construed by the courts, just like exclusion clauses

· Lord Denning has said that “the only thing that is essential is that the parties should have made no provision for it in their contract” (not sure if it is good law)

2. Not through the fault of either party (Maritime National Fish)
3. Makes purpose of contract impossible or drastically more difficult to perform (Capital Quality Homes and Victoria Wood)
· Destruction of the item

· Impossibility/difficult to perform in the method contemplated

· Impossibility/difficult because the “purpose” no longer exists
	

	Frustration

Foreseeable Event
	Can. Govt Merchant Marine v. Can Trading Co (1922 SCC)
	· if reasonable person, in that circumstance, contemplated the event arising, there can’t be frustration. They should have provided for a term in the contract
· If one or both parties are carrying insurance for that event, it’s likely not unforeseeable

· Economic situations are rarely reasons to grant frustration
	· Vessels not ready at time set for sailing b/c of labour difficulties

	Frustration

Unforeseeable Bylaw
	Capital Quality Homes v. Colwyn Construction (1975 OntCA)
	· Test: whether the effect of the event is o such a nature that the law would consider the fundamental character of the agreement to have been so altered as to no longer reflect the original basis of the agreement
· It was fundamental to agreement to have 26 separate lots.
	· P bought lots from D, wanted them in 26 separate conveyances. Before closing date, new law disallowed separate conveyances.
· P repudiated, claimed back deposit.

	Frustration

Unforeseeable Bylaw
	Victoria Wood v. Ondrey (1977 Ont HC)
	· Subdividing was part of buyer’s motive, but wasn’t fundamental character of K. No frustration.
· Agreement wasn’t made conditional upon ability of purchaser to carry out its intention. Foundation of agreement hadn’t been destroyed.

· Usually applying Capital Quality of Victoria Wood is a question of interpretation
	· Agreement to sell lot. Seller knew buyer intended to subdivide, but couldn’t b/c of legislation that unforeseeable came into effect earlier than expected.

	Frustration

Self-induced Frustration
	Maritime National Fish v. Ocean Trawlers (1935 PC)
	· Cannot have self-induced frustration – cannot claim frustration about a problem you created or ignored
· Frustration cannot be due to the act or election of the party 
	· Rented trawler; both parties knew couldn’t use unlicenced trawler.
· Obtained licences for other trawlers, but not this one

· Wanted to return trawler, saying no longer bound.

· NO Frustration

	
	Duress
	· Duress can be generally said as the “coercion of the will so as to vitiate consent”
· Duress can be to: the person (CL/equity), to property (CL/equity), Economic duress (equity) – further explained in Greater Fredericton
· Test for classic duress, not economic duress:  Was there a threat (can be from third party or against third party)? Did the person have any choice? Did they person seek advice? Was a complaint made? 

· Pressure from duress does not have to be the sole reason, good enough if it was one of the reasons

· Up to the party enforcing the agreement to show that threats did not contribute to decision to sign or that the other party does not satisfy the test for duress


	· Very old doctrine, overtaken by equity (thus voidable)
· Looks at the specific circumstances when the specific contract was formed

· “legitimacy” of pressure was introduced in England but not used in Greater Fredericton so it might not be part of Canadian law

	Economic Duress


	Greater Fredericton Airport v NAV Canada (NBCA 2008)
	· Test only applies to the plea of economic duress in variations to an existing K
· Condition precedent: 1. Promise must be extracted as a result of the exercise of “pressure” (can be express or implied threats). 2. Exercise of that pressure must have been such that the coerced party had no practical alternative but to agree

· Once condition precedent met, ultimate question is “whether the coerced party consented to the variation”. Look at 3 factors (last 2 have most bearing on outcome): 1. Whether the promise was supported by consideration (more sympathetic if no consideration given, courts may still find economic duress if there was consideration), 2. Whether the coerced party made the promise under protest (failure to voice objection may be fatal), 3. Whether the party took reasonable steps to disaffirm the promise as soon as practicable

· Independent legal advice not an integral component, except maybe for unsophisticated parties

· Coercer acting in good faith is not a consideration nor defense, except in cases where the party’s decisions was impacted by the good faith
	· Airport agreed to pay more under a pre-existing agreement
· Courts feel that unconscionability, undue influence, and inequality of bargaining power is enough protection for parties entering new contracts

	
	Undue Influence
	· Traditionally defined as “unconscientious use by one person of power possessed by him over another in order to induce the other to enter a contract”
· Remedy will be rescission, voidable or unenforceable (traditionally voidable but courts gearing towards unenforceable)
	· Equitable doctrine
· Focuses on the parties’ relationship over time

	Protection of Weaker Parties

Undue Influence


	Geffen v. Goodman Estate (1991 SCC)
	· Test for undue influence (burden on plaintiff) 1. presumption of undue influence? (a) special category of relationships (lawyer, doctor, parent, guardian, fiancée, religious advisor) (2) existence of some ad-hoc relationship may suffice and must consider on the facts by looking at nature of transaction. Must have imbalanced relationship and nature of transaction must show undue disadvantage*.
· Once a presumption is found, defendant can rebut by: showing plaintiff entered contract as a result of his “full, free and informed though”. Show there was no actual influence, Show there was independent advice

· *no undue disadvantage needed for gifts/wills. Undue disadvantage needed for commercial transactions although La Forest said that it may not be required because they changed it in England and replaced it with “whether the contract calls for an explanation”
	· Mrs. Goodman (bipolar) established trust with her brothers regarding mother’s estate, dividing equally between all siblings. Later, made last will leaving everything to her children.
· G’s brother relies on trust agreement. Was the trust agreement made under undue influence? No

	
	Unconscionability
	· Examines the relationship and focuses more on the circumstances of the creation of a particular agreement
· Focuses on the stronger party and whether they did something bad

· Equitable doctrine descending from undue influence

· Some courts think unconscionability is at time of creation, some thinks it can come AFTER CREATION
	

	Protection of Weaker Parties

Unconscionability
	Morrison v. Coast Finance (1965 BCCA)
	· P must: (1) Prove inequality in position of parties arising from ignorance, distress, need which left him to the power of the stronger; (2) Prove substantial unfairness of bargain obtained by the stronger 
· D can rebut by proving bargain was fair, just and reasonable.


	· Widow convinced by two men to make mortgage, lend money to men, and they would pay back. They didn’t. Widow claims to have mortgage set aside (against bank) for undue influence + unconscionable

	Protection of Weaker parties

Inequality of bargaining power
	Lloyds Bank v. Bundy (1975 CA)
	Denning canvassed all the doctrines that negate contracts (duress, unconscionablity, undue influence, and undue pressure). He collapsed them into a simple “inequality of bargaining power”. Inequality of bargaining power gives relief to those, without independent advice, enters into a contract which is grossly unfair when his bargaining power was grievously impaired by reason of his own needs or desires, or by his own ignorances or infirmity, coupled with undue influences or pressure brought to bear on him by or for the benefit of the other.

	· D owned farm; in support of son’s business, mortgaged whole farm.
· Son’s business crashed, bank brought action to evict D from farm.

	Protection of Weaker Parties

Unconscionability
	Harry v. Kreutziger (1978 BCCA)
	· BROADER test for unconscionability:  whether the transaction, seen as a whole, is sufficiently divergent from community standards of commercial morality that it should be rescinded. Question is answered by examining decided cases (in Canada) and consideration of fact patterns that require rescission and those that do not. Legislation can also be a guide to community standards of commercial morality. 
· Don’t have to establish strong/weak or unfair advantage, much broader.

· Problem: Whose community standard? What is commercial morality?
· CAN STILL APPLY Morrison but this is much broader
	· P is Indian, gr5 education, commercial fisher + logger. D wants to buy boat from P – fishing licence attached had significant value, which P didn’t know about. He refused initially, but D persistent.

	
	Illegality
	· Common Law Illegality: restraint to trade (KRG), contract to commit a crime, contract prejudicial to good public admin, contract prejudicial to admin of justice, morals, contracts prejudicial to good foreign relations
· Statutory Illegality: based on statutory interpretation

· Illegal as to formation  usually void. Illegal as to performance  very complex, courts will usually aid one of the parties but not the other

· In general ask these 2 questions: 1. Is the contract illegal? 2. What is the result?
	· Contract labelled with illegality just means courts are not stepping in to help
· These contracts are sometimes said to be void but better thought of as unenforceable

· Common law doctrine taken over by equity

	
	Severance (from KRG case)
	· Notional severance: read down a provision to make it legal and enforceable. But this is not appropriate to cure defective restrictive covenants because courts will be rewriting terms and encouraging crazy covenants
· Blue pencil severance: remove part of a contractual obligation in the rare cases when the part removed is trivial, not part of the main purpose of the agreement and parties would have agreed anyways without changing the bargain
· Purpose of severance is to give effect to the intention of the parties
	· Notional severance is new approach
· Blue-pencil severance is old approach

	Illegality
Severance

Public Policy
	KRG Insurance Brokers v Shafron 2009 SCC
	· Restraints of trade are contrary to policy at common law. Exception is where the restraint is found to be reasonable (reasonable in reference to the interest of the parties, interest of the public and afford adequate protection for those who it is intended to protect and not injurious to the public)
· Restraints in employment agreements scrutinized more than business sales

· Reasonableness of a restraint depends on: geographical coverage, period of time, extent of activity prohibited
· Onus is on party seeking enforcement to show it it reasonable

· Ambiguous terms cannot be reasonable because you can’t determine what it says
	· Restrictive covenant which says “Metropolitan City of Vancouver”
· Is the term enforceable? No, unenforceable and cannot be saved by severance.

	Illegality
	Still v. Minister of National Revenue (1997 FCA)
	· Common Law Illegality:  1st branch (KRG), 2nd branch – contrary to public policy unless it is reasonable with respect to the interests of the public
· Statutory Illegality (old approach): expressly/impliedly prohibited making of a contract (implied prohibitions require looking at purpose/object of legislation)  void. Performance of contract illegal  party acting in good faith is helped
· Statutory Illegality (new approach):  differentiate between contract with the object of doing an act forbidden vs a contract whose performance involves an illegality only incidentally.
· Principle: when contract expressly/impliedly forbidden by statute, court may refuse to grant relief. Consider all of the circumstances including objects/purpose of statute and whether contrary to public policy. Public policy is variable concept and should not allow a person to benefit from a wrong and not undermine purpose/object of a statute

Courts are free to impose other sanctions if the statute is silent on what happens to an illegal contract


	· S applied for permanent residence; though she could work. Employed without permit. When fired, her application for UE benefits denied because her K of service was illegal and invalid.
· This should be the case to cite for illegality except illegality for restraint of trade

· SEE NOTES FOR FURTHER APPLICATIONS

	
	Remedies
	· Damages provide money substitute for primary obligation that has not been performed
· Expectation Interest: default contract remedy under CL that places party in a situation as if the contract had been performed (forward-looking). Plaintiff needs to establish lost profits. Cannot be overcompensated 
· Reliance Interest: compensation for wasted expenditure OR returning plaintiff to position as if contract was never entered into. Helpful if Expectation interest cannot be established. No compensation if defendant can establish that performing the contract will result in a loss for plaintiff anyways
· Restitution Interest: award damages to plaintiff based on what the defendant has unfairly gained. Discretionary remedy
	· Expectation/reliance interest are assessed from the perspective of the plaintiff
· Restitutionary interest assessed from perspective of defendant. Arguably part of the law of restitution

· Can only claim for expectation OR reliance interest, not both. Party makes an election as to which one they want



	Remedies
Damages

Reliance Interest
	McRae v. Commonwealth Disposals Commission (1951 AustHC)
	· General CL rule: “the estimated loss directly and naturally resulting in the ordinary course of events from the seller’s breach of contract.” 
· Use reliance interest if expectation interest impossible to figure out

· Wasted expenditure can be claimed IF the expenditure cannot be used for other purposes. Cannot claim if the expenditure has value itself and can be reused/resold. Defendant can rebut by arguing the expenses would have been wasted anyways even if they continued contract
	· CDC promised there was a tanker somewhere. In reliance, P expended money to make trip there to salvage. 
· Damages measured by reference to expenditure incurred and wasted in reliance of CDC’s promise.

	Remedies
Damages

Reliance Interest
	Sunshine Vacation Villas Ltd v. Governor and Company of Adventurers (1984 BCCA)
	· Plaintiff can elect between reliance and expectation interests, CANNOT CLAIM BOTH
· Plaintiff could elect to claim loss of capital, but defendant can rebut by showing it would have been a loss even if contract was followed through
	· SVV granted licence to operate travel agencies operated by D. But D renewed existing licences with other ppl. 
· SVV awarded (1) Loss of capital = $175K, (2) Loss of profit = $100K

· Cannot claim both reliance and expectation interests

	Remedies
Damages

Restitution
	Attorney-General v. Blake (2000 UKHL)
	· Only in exceptional cases where damages, specific performance and injunction is not adequate 
· Existence of a fiduciary obligation is a stronger case to get restitution

· Must consider all the surrounding circumstances (not exhausitive) such as: subject matter of contract, purpose of the breached term, circumstanced breach occurred, consequences of the breach, circumstances which relief is sought

· Not a good reason to grant restitution when: the breach was cynical and deliberate, breach enabled defendant to enter more profitable contract elsewhere, new contract put it out of the defendant’s power to perform contract with plaintiff
	· B, secret spy, traitor. Wrote autobiography. AG claiming restitution based on D profiting from breach of contract (telling secrets)
· Case is frequently cited to ask courts to apply restitutionary damages

	Remedies
Quantification

Uncertain Losses
	Chaplin v. Hicks (1911 KBCA)
	· Not being able to assess damages with certainty does not relieve defendant from paying damages. A lot of damages are matter of guess work for the jury
· Chance being lost must necessarily rest on a factual foundation of real and substantial chance, it cannot be mere speculative chance (Fraser Park South Estates v Lang Michener BCCA 2001)
	· Beauty pageant. P became finalist, but missed the interview due to receiving letter late. D didn’t take reasonable steps to give P opportunity to present herself for selection.
· P sued for loss of chance of selection (expectation)

	Remedies
Quantification

Overcompensation
	Groves v. John Wunder Co (1939 Minn.CA)
	· Key is to interpret the contract and argue what the promise actually was (ie. promise to return land in X condition? Or just promise to return land?)
· English and Canadian courts usually choose the lesser of the 2 sums unless you can argue the promise was actually for doing that promise in that manner
	· G leased to JW – JW would remove sand/gravel to uniform grade. JW breached this term deliberately.
· To complete performance, would cost $60K. But even if JW had completed work, land would only be $12K.

	Remedies
Loss of Enjoyment

Quantifying the unquantifiable
	Jarvis v. Swans Tour (1973 QBCA)
	· Mental distress (loss of enjoyment) can be compensated for if caused by disappointment, distress, upset and frustration
· “contract intended to generate a specific emotion and the contract failed to achieve it”


	· P booked Swiss holiday with D, but didn’t get what was represented in brochure; severely disappointed.
· CA awarded him double the amt he paid.

	Remedies
Remoteness
	Hadley v. Baxendale (1854 Exch)
	· GENERAL damages – compensate for loss that arise naturally from breach, irrespective of particular parties/circumstances.
· SPECIAL damages – compensate for loss that was reasonably supposed to have been in the contemplation of both parties at time of K, and the loss was probable (Heroin II) and not require loss to necessarily (Victoria) result. Key is probability and knowledge.
	· P owned mill, shaft broke. Sent to D to fix. Delays in delivery resulted in P’s mill closing down.
· P sued for loss of profit. Granted

· Must bring claim for damages under this case

	Remedies
Special Damages
	Victoria Laundry v. Newman Industries (1949 KBCA)
	1. Damages cannot be applied so harshly to provide complete indemnity for all improbably/unpredictable losses
2. Can only recover loss which was reasonably forseeable at the time of contract

3. Reasonable foreseeable depends on the knowledge of the parties at the time (or the breaching party)

4. Knowledge can be 2 kinds: imputed or actual.

Actual: what reasonable person is taken to know in the ordinary course of things – first branch of Hadley

Imputed: knowledge which he actually possess of special circumstances outside the ordinary course of things that will cause more loss if contract is breached– second branch of Hadley

5. It is sufficient to establish foreseeability if a reasonable man would have concluded that the loss in question was liable to result (objective, not subjective)

6. It is enough that the person could foresee it was likely (“serious possibility” or “real danger”) to result. It does not require the loss to necessarily result. 
	· P bought boiler from D for laundry business. Boiler damaged, repairs caused delay in delivery. 
· P sued D for loss of profits.

· Case can be seen as an expansion of special damages

· To recover special damages plaintiff must have communicated the use and also the parties know that the purpose is profitable in some way

	Remedies
Remoteness
	Koufos v. Czarnikow (The Heroin II) (1969 HL)
	· whether a reasonable man in the position would have realized that such loss was sufficiently likely to result from the breach to make it proper to hold that the loss flowed naturally from the breach or that loss should have been in reasonable contemplation
· Losses that would only occur in a small minority of cases and that are NOT in the contemplation of the parties are thus not recoverable and vice versa (damages that would occur in majority of cases would be in contemplation of parties.)
	· K chartered C’s ship to carry sugar; delay, and market price in sugar dropped.
· Can fall in market price be taken into account when assessing damages?

· Lord Reid (one of the judges in this case) says Victoria is too generous. Other judges think it is ok.

· Need to keep foreseeability outside of contract, it belongs in tort law. The finding of liability is different in torts and importing it into contract will spur uncertainty and unfairness.

	Remedies
Mitigation
	Asamera Oil Corp. V Sea Oil & General Corp [1979] SCC
	General Mitigation Principles
· Damages should be paid only for a reasonable period of time

· Law is not open to a defense of “no money” if there is a duty to mitigate

· Mitigation better said as a principle rather than an obligation

Mitigation Principles from this case

· Mitigation is required even when there is an order for specific performance unless there is some fair, real and substantial justification for not mitigating
· Duty to mitigate + bring action promptly

· Always a duty to mitigate if he could have reasonably avoided some part of the loss. Should consider whether an “asset” was created (ie. money was not yet handed over so plaintiff can just use that money to buy a replacement)
	· Plaintiff loaned defendant some stocks. Defendant did not return it despite an injunction issued. Plaintiff did not attempt to purchase alternative shares. Share prices skyrocketed. 
· Is defendant liable for the current price or the old price? Median price

· Case is widely criticized as imposing too big of an onus on the plaintiffs

	
	Dates to calculate damages
	· Date of acceptance, Breach date (usually use this date based on CL and SOGA s51), Claim date, Trial date, Judgment date, Payment date
· Must act well within limitation period if seeking an equitable remedy
	

	Remedies
Time of Measurement of Damages

Equitable Damages

Aka compensation
	Semelhago v. Paramadevan (1996 SCC)

	· Party who is entitled to specific performance can see equitable damages in lieu of
· Courts generally calculate damage based on breach date, but if party has legitimate claim to specific performance then use judgment date (this will be like giving a “true substitute”)

Rules for Specific Performance

· Specific performance should not differentiate between real/personal property

· Must have evidence that the property is unique to the extent that its substitute would not be readily available
	· S wanted to buy P’s house for $205K, but P backed out. At time of trial, P’s house work $325K.
· S given difference b/t purchase price + current market value.

· P claims S can’t benefit from rise in market price of house. Granted. 

	
	Liquidated Damages
	· Liquidated damages is a debt claim: thus no issue with mitigation and no issue with calculation date. EQUITABLE IN NATURE
· Liquidated damage clauses that overcompensate are penalty clauses and equity will scrutinize (but…clever lawyers can craft these as primary obligations instead of secondary so equity cannot step in)
· Whether it is a penalty or liquidated damage is question of construction based on the circumstances at the time of making contract (Dunlop Pneumatic Tyre)
· Usually penalty if sum is extravagant compared with highest possible loss

· Likely a penalty if it is single lump sum for breach of any seriousness
	· If penalty clauses are not enforceable the courts can still award damage based on common law
· Scrutiny of penalty clauses operates in equity, thus only available to one of the parties (usually the weaker party)

	Remedies
Liquidated Damages
	Shatilla v. Feinstein (1923 SaskCA)
	· If the fixed sum is in excess of any actual damage that can possibly arise, it is not considered to be a bona-fide pre-estimate of the damage
· Covenants that can be breached once are more likely liquidated damages

· Covenants that can be breached multiple times it is uncertain if it is a penalty or liquidated damages

· Presumption not to be liquidated damages if there is a fixed sum for breaches with various degrees of seriousness

· Rebuttable if parties took this into consideration and considered it to be proper at the time

· Even then, amount cannot be extravagant or unreasonable

· Whether it is interpreted as a penalty clause or what is extravagant and unconscionable depends on the case

· Key: genuine pre-estimate of the victim’s loss?
	· D breached restrictive covenant in K. Would have to pay $10K for each breach.
· Penalty or liquidated damages clause? PENALTY

	Remedies
Liquidated Damages - Formula
	HF Clarke v. Thermidaire Corp (1976 SCC)
	· When there is a fixed sum as liquidated damages the person can choose damages or injunction, not both
· The person can choose injunction + damages for past loss (but no future loss)

· Formulas are helpful but if the amount turns out to be extravagant and unconscionable (compared to the greatest lost conceivable) it is still considered a penalty
	· Breach of restrictive covenant. Had formula for calculating damages; sensitive to circumstances.

	Remedies
Penalty Clause
	JG Collins Insurance v. Elsley (1978 SCC)
	· Penalty clause acts as a limitation on damages and therefore cannot increase amount to actual losses
· On the other hand, plaintiff can claim liquidated damages even if actual loss is loss

· Party imposing the clause cannot opt to enforce it or not. Courts will only strike it down to protect the weaker party when there is oppression
	· Breach of restrictive covenant. Had to pay $1K for every breach. (LOW in comparison to actual loss)
· KEEP IN MIND IT IS EQUITABLE IN NATURE SO COURTS WILL NOT HELP A POWERFUL PARTY. ONLY HELP WEAKER PARTIES

	Remedies
Forfeiture Clause
	Stockloser v. Johnson (1954 QBCA)
DENNING
	· When there is no forfeiture clause, buyer can recover money (subject to damages)
· Where there is a forfeiture clause or money is expressly paid as a deposit, then buyer who is in default cannot recover the money at law at all but possible in equity
· EQUITY can provide relief if: (1) Forfeiture clause must be of penal nature (out of proportion to damages); (2) Must be unconscionable for seller to retain money (ie. already paid 90%). Look at these 2 conditions at the time equity is called upon. Not at time of contract.
	· Term in contract: if P defaulted payments, D entitled to terminate K and all payments would be forfeited.
· P sought to recover instalments paid.

· Deposits can be seen of as part of the primary or secondary obligations. Different from liquidated damages because the money would have been paid

· Deposit can be forfeited and other party can still claim damages (minus penalty)

	
	Law and Equity Act, s.24
	The court may relieve against all penalties and forfeitures, and in granting the relief may impose any terms as to costs, expenses, damages, compensations, and all other matters that the court thinks fit.
	Relief against penalties and forfeitures

	
	Equitable remedies
	· Specific performance, prohibitory injunction, mandatory injunction
· Factors court will consider: 1. Consideration of the common law matrix (ie. if contract already void at common law, equity can’t step in) 2. Adequacy of damages. 3. Clean hands. 4. Plaintiff’s own conduct in respect of contract obligations. 5. Timely request (laches). 6. Hardship to the defendant or 3rd parties. 7. Obligations extending over a period of time. 8. Obligations to perform a personal service.
	· Court must not be unduly burdened with enforcing the order
· Must look at what common law will provide in the form of damages

	Equitable Remedies
Specific Performance
	John E. Dodge Holdings v. 805062 Ontario Ltd (2003 OntCA)
	· To obtain specific performance the property must be “unique”
· “unique” = a quality that makes them especially suitable for the proposed use that they cannot be reasonably duplicated elsewhere

· Determine “uniqueness” at time the action takes place or later (never before breach)
	· Conditional K for purchase of land by a hotel builder.

	Equitable Remedies
Contracts of Personal Service

Injunction
	Warner Bros Pictures v. Nelson (1937 KB)
	· An award of damages not appropriate if cannot reasonably and adequately compensate the defendant’s “special, unique, extraordinary and intellectual” services.
· Courts will not issue specific performance for a positive covenant of personal service

· Courts will not issue an injunction if it is tantamount to specific performance

· Negative covenants that are agreed to by the parties will warrant an injunction

· Courts look to the substance of the covenant, not the form

· If the defendant would be drive to starvation OR to specific performance of the positive covenant then courts will not issue an injunction to enforce the negative covenants (courts may also consider further limiting the injunction)
	· Contract had negative covenant – won’t work for anyone else. Actress moves to US, entered another K.
· P seeks injunction restraining her from acting in breach.

· D argued: tantamount to specific performance of a personal service, which you can’t get through an injunction.

	Equitable Remedies
Interim and Interlocutory Injunctions
	Zipper Transportation Services v. Korstrom (1997 ManQB) (1998 ManCA)
	1. Preliminary assessment must be made of the merits of the case to ensure that there is a serious question to be tried (relative strength of the case)
2. Must be determined whether the applicant would suffer “irreparable harm” if the application is refused (irreparable harm)

· Consider the respondent’s harm in the next stage, not this stage

· “irreparable harm” = nature of the harm suffered rather than its magnitude. Harm which either cannot be quantified in monetary terms or which cannot be cured by damages

3. Which of the parties will suffer greater harm by granting or refusing the remedy pending a decision on the merits (balance of convenience)

· Most interlocutory proceedings will be determined at this stage
	· Non-competition clause: for 12 months or pay $30K. 
· D breached, didn’t pay. P seeks interlocutory injunction to enforce clause. Granted, then overturned.
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