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Misrepresentation and Rescission

Is it an operative misrepresentation?

In order to be an operative misrepresentation which leads to rescission of the k, needs to be:

1.  Statement of fact (at least in part), not opinion, law or about future (Land & House)
2.  False, even if person making it does not know it to be false (Redgrave)

Silence can constitute misrep when:



a) if there is a fiduciary duty



b) when question is asked but there is silence implying complete answer



c) when statute states there is a duty to disclose information
3.  Statement made to the misled party (not a 3rd party) and relied upon by them

Exception: agent or implied agent (close family member)


If person has done investigations to verify statement, then they did not rely (Redgrave)
4.  Statement concerns something relevant and important to the K; it is material
What type of operative misrepresentation?

i) innocent - did not know it was false
ii) negligent - should have known
iii)  fraudulent - knew but did not tell
What are the consequences?


CL response = tort damages ($), except not for innocent misrep (negligent or fraudulent)


Equity = rescission (avoid K, returns parties to pre-k position), available for all types, not absolute

Bars to Rescission (not absolute, but rescission is easy to lose) should have made it a term

1.  Rescission would adversely affect a 3rd party’s rights
2.  Impossibility of complete restitution by both parties (Kupchak exception)
3.  Affirmation = the innocent party may lose equitable remedy because they are taken to have affirmed the k - made election, guilty of laches (delay)
4.  Execution of the k - weak argument which courts ignore
5. Remember must be the victim of misrep who comes with clean hands in a timely manner
Redgrave v Hurd - “utterly useless” law practice & house bought, papers showed something different than misrepresentation - innocent misrep can lead to rescission, burden of due diligence does not exist. 

Land & House - “most desirable” tenants go bankrupt, a statement of opinion is a statement of fact when the facts are not equally known by both parties (assertion it is based on facts)

Kupchak - motel’s earnings misrep but claim rescission impossible because properties sold and renovated and claim P accepted by continuing to run motel - Rescission can be part monetary compensation but very rare and only for fraudulent misrep.  P had no choice but to keep running motel - does not invalidate request, although dissent on this point

Classification of Terms

If P is seeking a k remedy (k damages rather than tort damages or rescission), must prove that the statement is a term of k and that it was breached

-often look to the offer itself (all terms should be present in some form in the offer itself)

-if unclear, consider whether the parties intended it to be a term? (Heilbut)
How do you differentiate between a representation and a term?  INTENTION OF PARTIES

Heilbut - D buys shares in “rubber company” but no so, D wants damages for breach and argues implied term via collateral k (oral).  Standard for collateral Ks is high, not met here.  Intention of parties is key - not meant to be a term of legal effect.  Innocent misrep gives no right to damages.

Classification of terms occurs at the time of acceptance and cannot be changed - but putting labels on terms is not absolute (the court makes the decision) thus it is better to specify the secondary obligations in the k to illustrate the types of terms (Wickman v Schuler)
Express Term: clearly mentioned and agreed to by other parties (oral, written or both)

Implied Term:  No discussion, assumed based on convention, business efficacy or legal necessity (key is presumed intention) - very common

Condition: Fundamental term of k formed by statement of fact, breach leads to termination


Remedy: damages & innocent party can treat k as repudiated (primary obl terminated but 
secondary obligations remain)

Warranty:  Less important term of K (collateral to main purpose of k)


Remedy:  breach leads to damages only unless stipulated otherwise in k, prove harm
Intermediate (IT): Classified as condition or warranty only at time of breach based on severity of consequences of the breach, not breach itself


Remedy: either of the remedies for condition or warranty (Hong Kong Fir Shipping)

Test to determine if condition or IT:  Does occurrence of the event deprive the party with further undertakings to perform of substantial benefits?  

PRIMARY OBLIGATION:  main goal of K

SECONDARY OBLIGATION:  what is given in lieu of primary obligation, provided by CL or parties

Statement cannot be both representation and term (Leaf v International Galleries) - if K for particular item, can’t terminate K (SoGA)  Rescission vs Repudiation (chart on page 5 of Spring CAN)
Entire Obligation: must be met in their entirety or will deem to have been breached

Severable Obligation: can be met in part with damages for the remainder

(presumption of concurrent obligations unless order established in K or by statute - court reluctant to sever Ks (“Blue Pen Test”)
Substantial completion triggers other parties’ obligations to pay, can claim back for work undone (Fairbanks)
Quantum Meruit = if innocent party of an abandoned K takes benefit of the work done, can be liable for cost of that work (Sumpter v Hedges) - not here because buildings left as nuisance on property

EXCLUDING & LIMITING LIABILITY

Limit can be quantitative (no more than $40) or procedural (before you get damages, you must...)

Often used by parties with more power, can be disguised as a choice rather than penalty

Terms can be implied in K to prevent them from failing for lack of certainty (Machtinger)
Implied by operation of law (Hillas v Arcos: parties’ intentions on price don’t matter), by the parties themselves as an operation of fact through custom/usage (look to past dealings, standard procedures - McCutcheon) or necessity (assume parties want workable K for business efficiency - Machtinger) or reasonable standard or presumed intention

Controls on Use of Exemption Clauses:  

1) Notice Requirement:  did the person have actual notice of the term? needs to be awareness of clauses not exactly what it says (Thornton, Tilden), notice can be implied based on previous dealings (McCutcheon), simply signing not enough, particularly if onerous or unusual terms inconsistent with K (Tilden), however BC courts often use traditional approach where signature is determinative unless misrep or fraud, notice must be effective and realistic and sometimes actual prior to acceptance but Karroll v Silver Star - must draw attention to terms only if RP would know signing party not consenting or did not understand them
2) Construction:
a.  Is clause actually term in K? was it included in the offer  (Thornton) 
b. can’t add terms and conditions after acceptance w/o fresh consideration (Gilbert)
c. does the clause apply to given situation?  construe situation, relationship and clause itself
3)  Does statute prohibit application?  narrow meaning
4)  does clause actually apply to the particular circumstances/relate to particular breach?
-if onerous clause taking away existing rights, courts should err on not enforcing if ambiguous circum

5)  Last resort:
a.  Was it unconscionable? (Hunter) - inequality of bargaining power at time of K formation
b.  Was it unreasonable? (Wilson in Hunter) - fair/reasonable to enforce clause in context of specific breach? if yes, terminate K
6) Public Policy (Tercon) - “court has no discretion to refuse to enforce a valid and applicable exclusion clause unless the P can point to some paramount consideration of public policy sufficient to override the public interest in freedom of K and defeat what would otherwise be the contractual rights of the parties” - but Binney’s reasoning in dissent so obiter?  
Doctrine of Fundamental Breach (Karsales) - no longer good law (Tercon, Photo Production), clause could not apply if there was a fundamental breach, def’n of FB on p11 of CAN

PAROL EVIDENCE & RECTIFICATION

PAROL EVIDENCE RULE:  Strong rebuttable presumption that a written document is the whole K if it looks like the whole K - operates to exclude any oral element a party may argue was meant to supplement the written - particularly strong presumption when oral statement contradicts writing, K is individually negotiated rather than standard form, term in K is more specific than the statement (Gallen v Allstate) (see details on p13 of CAN) - (either party can use collateral K, severance, implied terms, misrep to try to get around it) - Parol Evidence Rule does not apply to consumer transactions.

Steps for Implying a TERM to modify a written K through oral evidence:

1.  Statement has to have been a promise
2.  Interpret the statement together with the writing
a) if no contradiction between oral and written, then immediately admitted (adds to written doc)
b) if contradiction then strong presumption in favour of writing can only be rebutted if there is sufficient evidence to show that oral statement was intended to prevail (factors that strengthen/weaken presumption above)
RECTIFICATION: In light of PE rule, sometime necessary for court to alter the writing to reflect the true intentions of the parties and then rely on the “new” writing.  Serves to correct mistake in written document to express what both parties ACTUALLY INTENDED the agreement to be - can look at actions/intentions of parties both before and after the K was entered into (Bercovici)

Meant to return parties to their original bargain not help party who made a mistake but Sylvan.

4 hurdles to obtain rectification for unilateral mistake (Sylvan):

1.  P must show existence of a prior oral agreement with definite/ascertainable terms and written down incorrectly
2. P must show D either knew or ought to have known of the error at the time of execution and P did not know (error may be fraudulent or innocent) - D’s attempt to rely on the error must amount to “fraud or the equivalent of fraud” (court believes unconscionable for person to use advantage obtained by error)
3. P must show “the precise form” in which written document can be made to express the prior intention
4. All of this must be established on a standard of “convincing proof”-lower than BRD but higher than BoP
Excuse for Non-Performance:  MISTAKE

1. McRae v CDC: before determining what kind of mistake you have, the person claiming mistake has to show that their mistake was reasonable: no negligence, no wilful blindness, no culpable conduct. Cannot be author of own misfortune

2. Mistaken Belief/as to Terms: mistakes about whether or not something is a TERM in the K. Can be unilateral or common. If unilateral, other party most likely has to know that the person has a mistaken belief (Smith v Hughes)

3. Mistaken Assumptions/as to Background Information: mistakes about something having to do with the K that is not actually a term of the K (your pre-existing ideas about things)

4. The Birth of Mistaken Belief: Mistakes relating to a term in the K can affect that existence of a K, even if it’s unilateral (Smith v Hughes)
5. Bell v Lever Bros: NO Unilateral Mistaken Assumption. A mistake made by one party not relating to a term in the K (ie. about an assumption) cannot affect the K. However, if both parties made an honest mistake and the ‘thing’ was essentially different from what they both assumed, the common assumption will VOID the K

6. Solle v Butcher: (Denning) A Common Mistaken Assumption will make the K voidable (not void, like Bell v Lever Bros) if thing is fundamentally different (not essentially).  There CAN BE a unilateral mistaken assumption: if one party makes an honest mistaken assumption AND the other party knows about her mistake and lets it continue, K will be voidable.  

7. Great Peace Shipping: (2002) There is no Unilateral Mistaken Assumption.  And, if the assumption is Common, the ‘thing’ must be essentially different from what they both assumed it would be (restores Bell v Lever Bros).  

· Solle v Butcher is likely still the law in Canada

	

	Mistaken Belief
	Mistaken Assumption

	Unilateral
	Might affect the K but other party might have to know about it (Smith)

If other party knows about it, they might be said to not have clean hands (Lindsay). 

- would use rectification/ implying terms
	NO unilateral mistaken assumption (Bell, Great Peace)

If the other party knows about your mistaken assumption, then it can make the K VOIDABLE (Solle)

	Common 
	Might affect the K (Smith).  

Would have to modify or rectify K/imply the term. (Bell) – like in Gallen v AllState
	Can make the K VOID if the thing was essentially different from what they thought it would be (Bell, Great Peace) or fundamentally different (Solle). If following Solle, the K would be VOIDABLE rather than void.


· If the mistake is about a clear, unambiguous term in the K, neither party can claim mistake 

If D encouraged mistaken belief, P can try to imply term in K (and show breach) or argue misrepresentation

If D refusing to perform K because they were mistaken about something and don’t want to perform it anymore and P is suing them for breach of K, D can argue frustration, exclusion or limitation of liability, rectification (if mistake can be fixed), duress, undue influence on unconscionability, depending on facts

MISTAKEN IDENTITY

Shogun -  K is with rogue if face-to-face (voidable if evidence of deceit) but with name in K if done through indirect contact (void) - nemo dat

NON EST FACTUM


i.  Saunders - K must be radically different from what person intended, can’t claim if signing a 
result of own carelessness, might succeed if signed because of other party’s fraud, RP test

ii.  Marvco (oops, signing new mortgage) - estopped from claiming if careless (didn’t read K) - 
court will look at circumstances of carelessness and magnitude of carelessness (not neg standar)

Excuse for Non-Performance:  FRUSTRATION

Unexpected or unforeseeable event (for both parties) makes it impossible to perform the contractual obligations OR makes the performance of K profoundly unfair or radically different from what was undertaken originally in the K - VOIDS K at time of frustration terminating primary and secondary obligations at a specific time but does not undue what has already been done under K (Davis)  - CL reaction so equity cannot impose remedies afterwards as K no longer exists

Possible Frustrating Circumstances:  death, incapacity/unavailability of one party, destruction/unavailability of subject matter, illegality (something becomes illegal after K formed), method of performance becomes impossible, thwarting of common venture, natural disaster (but insurance)
To apply doctrine, need

1) Unforeseen event (Can Gov’t) - economic/political events should be expected, act of God clauses mean not unforeseen, if insurance unavailable likely foreseeable
2) Not the fault of the parties (Maritime Nat’l Fish) - no self-induced F
3) Makes the purpose of the K impossible or drastically more difficult - change in legislation can cause frustration (Capitol) but depends on nature of the agreement (Victoria)
Court suspicious of people trying to get out of a K

And frustration is all or nothing which can lead to injustice (obl cease except payment due prior)

After you find frustration at CL, turn to statute to determine what happens after obl have been stopped (if something has already been performed) in order to make restitution

FRUSTRATED CONTRACT ACT - intention to divide loss equally (restitution for benefits donesome loss)

See flowchart for whether or not it applies on p25 of CAN

If applies, then:

1.  S 4:  Sever if you can and pay for work completed.  If you can’t move on.
2.  S 5: Calculate the value of the “benefits created” - look at everything done for the completion of the K (cost of building half house) to the owner [$5000] - even if not received
3.  S. 7(1):  Subtract cost of raw materials that could be sold and are still in hands of builder, using reasonable market price for materials (not necessarily what person actually paid) [$1000] - do not take into account loss of profits or money received from insurance
4. S. 7(2): Subtract value of any goods returned in reasonable time (the pile of lumber onsite and given back) [$1500]
5. S. 5(4): Calculate the damage caused by frustrating event.  If insurance shouldn’t have been sought, then subtract HALF the value of the loss caused by frustrating event. (roof burned down - builders should shoulder half the loss, owner shoulder other half) [$2500 is total benefit - subtract half the cost of damage ($500) = $2000]
Protection of Weaker Parties

DURESS - particular threat at a particular time

K said to have been created by the use of an unlawful, illegitimate threat - focus on context of K, not rel’p

Threat to Person - treat can be from someone connected to K, not contracting parties, grey area if threat to someone outside of K (we make a K because we think that if we don’t, someone will kill my daughter)

Threat to Property - (economic duress) - now available in limited circumstances (Pao On)

CL:  Duress negates consent = no K = void (even if affects 3rd party) - now argued under equity

Equity: VOIDABLE, still a K, subject to restraints - if other contracting party did not know about threat, may not be equitable to award remedy, weaker party uses other remedy

Test for Duress from NAV Canada: onus on pressuring party to prove mod not done under duress
1.  Legitimacy/illegitimacy of threat not a controlling factor, but impact on victim
2. Subject to 2 conditions precedent:  a) promise must be extracted as a result of the exercise of “pressure”: can be a “threat” or a “demand” - usually express or implied threat to without future perf. and b) pressure must be such that coerced party had no practical alternative but to agree
3. Ultimate question:  Did the coerced party consent to the variation? Factors:
a)  promise was supported by consideration (if no C for variation, likely duress)
b)  whether coerced party made the promise “under protest” or “without prejudice” - statement not req.
c) whether coerced party took reasonable steps to disaffirm the promise as soon as practical (not enough to just have later regret)
Not imp whether they sought independent legal advice or was good faith conduct by coercer

UNDUE INFLUENCE - ongoing concern about power imbalance

Only weaker party can choose to set K aside (VOIDABLE) - need clean hands and no laches

Test:

1)  Does relationship which lead to an automatic presumption of UI?  parent/child, solicitor/client, trustee/beneficiary, physician/patient, priest/parishioner, others based on facts of the relationship (look to minds of parties - were they capable of making independent decision?, inherent dominating influence)

Debate about new subset in Geffen:  Wilson says examine K for manifest disadvantages - might only apply in commercial transactions (not gifts, wills), La Forest disagrees

2) Onus shifts to D:  Can the D rebut the presumption of UI by demonstrating that there was no UI operating?  fairness of bargain, proving access to independent legal advice, focus still on parties’ minds (K entered into as as result of claimant’s own free will and informed thought)
UNCONSCIONABILITY - bad bargain arising from power imbalance

Similar to Undue Influence but more emphasis on actual content of K (not parties) - can find part of K UC

Def’n:  A plea that a bargain is unconscionable invokes relief against as unfair advantage gained by an unconscientious use of power by a stronger party against a weaker (Morrison)
Tested at the time K came into existence, not by what happens after (but Kreutiziger hint)

Result:  K VOIDABLE by weaker party (or more creative remedy thru tinkering) (Morrison)

Test: (from Morrison - used most often) Stronger/Weaker, At the Mercy, Unfair Bargain, Presumption of Fraud if above steps met, Rebuttal (if can show bargain was fair, just and reasonable)

Test: (from Kreutziger) whether transaction, viewed as a whole, is sufficiently divergent from community standards of commercial morality (no need to look at relative strength of parties)

Problems with Unconscionability  (Kreutziger): Forces P to claim weakness, focuses on moment of bargain to find inequity (but may be unfair in operation), often claimed by big corporations with $ instead

ILLEGALITY - Operates regardless of parties’ intentions or desires
1.  look at if can attach labal “illegal” (direct - void) (circumstances, nature of K) then 
2.  look at if consequences may be illegal (indirect - unenforceable) (Still’s new purposive approach choice of remedy based on purpose of the law and how best served in specific context)
Statutory Illegality:  certain Ks, parts of Ks or methods of performing Ks not allowed by statute

CL Illegality:  K can be rendered unenforceable on grounds it is contrary to public policy 

Restraint of Trade (JG Collins when restrictive covenant goes too far particularly in employment context -p31CAN) - determine reasonableness by: geographic coverage, period of time in effect, extent of activity prohibited - can’t be ambiguous

Can you sever the illegal clause or RC?  if no, then whole K will be void, voidable or unenforceable

Blue Pencil Severance:  Effected when the part can be severed by running a pencil through it  - part removed must be clearly severable, trivial and not part of main purport of RC - used rarely

Notional Severance:  Reading down an illegal provision in a K to make it legal and enforceable - no in employment contexts - really only used with illegal interest clauses

How to determine if illegal RT?  did P have a proprietary interest entitled to protection, too broad (unlimited time and place), nature of the clause and agreement, was covenant against the public interest? (onus shifts to party attacking RC)

Still: public policy in favour of illegal immigr requires decision for P- refuse to grant relief despite illegality

Chart H: REMEDIES (page 285)

What is available when other party wrongly fails to perform?

	Remedy
	When Available
	Who Can Claim
	Nature and Effect

	TERMINATION
	for breach of condition (or sometimes IT)
	party not in breach
	ends primary obligation of both parties from termination

	DAMAGES
	upon breach of any primary obligation in K
	party not in breach upon showing:

-breach of other

-amount of loss (quantum)

-reasonableness of claim (not too remote and claimant mitigated)
	money substitute for obligation broken, quantified by reference to:

a.  pre-agreed amount (“liquidated damages”)

b. CL rules & principles

c. combination of a & b

	DEBT
	upon failure to pay contractually-specified sum
	party not in breach
	order to pay sum stipulated in K

	SPECIFIC PERFORMANCE OR INJUNCTION
	one party is about to breach or has breached K
	other party who:

-has “clean hands”

-is not tardy (“laches”)

-is not seeking labour 

-can show above remedies not adequate

-can show that K not terminated or avoided
	equitable remedy

order to perform K

keeps primary obligations alive

	EQUITABLE DAMAGES
	when specific performance or injunction appropriate but unavailable (or P opts for money substitute)
	party who might have got SP or injunction
	equitable remedy

money substitute for SP or injunction


Damages in Contracts:  court looks to the future and awards $ that puts the party in the position that it would have been in had the promises been fulfilled (burden of proof on P)
Interests Protected:  Expectation (profits) or Reliance (expense incurred - wasted expenditures and wated opportunity) - awarded if expectation interests cannot be determined (McRae), Both Reliance and Expectation damages cannot be awarded unless it won’t overcompensate (Sunshine Vacation v The Bay) Restitution (measured by benefit to the wrongdoer) - can be awarded where P has a legitimate interest in preventing D from profiting (AG v Blake - British spy)

General Damages = (market value of what was supposed to be delivered) - (market value of what was delivered) OR (market price that innocent party paid) - (K price they were supposed to pay)

Chaplin v Hicks: If breach of K, P has a right to damages even if nearly impossible to calculate (beauty contest) - jury should do best they can, even if involves guesswork

Groves v John Wunder:  Damages should be for the work to be provided, not the difference in value of the property being worked on (owner is entitled to what he has lost - gravel lot worth less than work)

Jarvis v Swans Tours:  damages for non-quantifiable harm - mental distress (loss of enjoyment)

Need not be the only cause of the loss as long as it was an “effective” cause

HADLEY TEST:  Damages should be fairly and reasonable considered to be either:

GENERAL:  compensate for loss that naturally flows from breach of a K term irrespective of parties/circumstances.  Anyone in that type of K would suffer this type of loss (ie. cost of reliance capitol)

SPECIAL:  compensate for the loss that was reasonably in the contemplation of both parties (explicitly or implicitly) at the time of acceptance and the loss was a probable (Heron II) and not possible (Victoria) result of the breach (just needed to know general nature not specifics)

REMOTENESS: Victoria Laundry v Newman: made test for remoteness very broad:

1.  putting innocent party in position as if rights had been observed would include improbable losses (too harsh to breacher) so qualifications:

2.  aggrieved party only entitled to recover loss that was foreseeable at time of K

3.  what was reasonably foreseeable depends on knowledge then possessed by parties (esp breacher)

4.  imputed knowledge expected, actual knowledge is special circumstances

5.  suffices that if breacher HAD considered what loss was liable to result from breach, as a RM would have foreseen loss - enough to foresee it was likely to result (serious possibility or real danger)

Koufos (Heron II):  Lord Reid criticizes broad def’n above - test for remoteness in Ks should be more difficult than in torts - question whether, on the info available to the D when K was made, he should, or RM in his position would, have realized that such a loss was sufficiently likely to result from breach of K to make it proper to hold that the loss flowed naturally from the breach or should have been in contemplation
MITIGATION:  not onerous duty - only duty to take reasonable steps to avoid losses flowing from breach (not all possible steps to reduce loss, not unreasonable risks, but replace property or litigate promptly)

Asamera:  principle:  steps to mitigating not expected until P learns of the breach or within a reasonable time thereafter (impecuniosity not a defence -can’t say too broke to mitigate), P does not have duty to accept anticipatory breach in order to mitigate damages (White v Carter)
TIME OF MEASUREMENT OF DAMAGES:  Semelhago:  Damages at CL are to be calculated at the time of breach.  Damages in lieu of SP are to be calculated at the time of judgment (date of trial) because K is saved, D can deliver at any point before judgment and prices may have changed over time, special damages determined based on when the other party knew about your special circumstances (offer/acceptance), or if term in K follow that
LIQUIDATED DAMAGES:  If no K or K unenforceable, LD cannot be sought, otherwise courts will use if a genuine pre-estimate of damages (Shatilla v Feinstein), if formula for LD is reasonable and fair (Clarke v Thermidaire) and not a penalty clause - if LD punitive, equity will declare that part of K unenforceable and court will determine appropriate damages (Clarke).  A LD clause is punitive if the damages are much higher than the actual estimate of loss (Shatilla, Clarke) and if expressed as a lump sum (Shatilla).  A party who inserts penalty clause cannot argue it’s unenforceable if they want more $ (Collins) - they are wrong party claiming it (EQ rules) - if actual loss is greater than penalty, P only has to pay the penalty
DEPOSITS:  Can you get it back?  At CL:  Party paid deposit can keep it if there is a forfeiture clause in the K, stating party can cover their losses by keeping the deposit or if $ is explicitly called a deposit, implying a forfeiture clause (Stockloser).  W/o forfeiture clause, person gets it back (rare)  At Equity:  Breaching party may still get it back if forfeiture clause is penal and it would be unconscionable for seller to keep the deposit (Stockloser).  Unclear if this is good law.  If kept, subtracted from damages given for losses.  Codified in Law and Equity Act, section 24 - The Court may relieve against all penalties and forfeitures, and in granting the relief may impose any terms as to costs, expenses, damages, compensations, and all other matters that the court thinks fit.  

Deposit can be interpreted as acceptance trigger.  The  usual law is that if you have a deposit forfeited, court highly unlikely to interfere and reverse forfeiture.  

EQUITABLE REMEDIES:  Not available if CL says no K.  Is CL remedy not sufficient compensation? 
Restrictions:  subject matter must be unique for SP (John Dodge - test for uniqueness of property, Stockloser), remedy must not interfere with 3rd party rights, cannot impose undue burden on D (employment Ks will never get SP), P must come without delay (no laches) and with clean hands, remedy must be mutual (ignored), courts do not want to monitor obligations extending over a period of time and will not order injunction or SP for performance of a personal service (Warner Bros - here injunction allowed), test for interlocutory injunction (balance of convenience - who would suffer irreparable harm (Zipper)
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