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	Topic
	Case
	Facts
	Rule

	· Sale of Goods = (1) Choses in possession [real, tangible], (2) TRANSFER of entitlement [wholly, or in part], (3) by SALE.

· Rights wrt Choses in possession = (1) Rights directly to goods itself (in res) = real rights; (2) Rights against someone else w/ competing claim = personal rights
· CL idea of “possession” is either: ownership, or bailment in possession (temp interest, leases)
· Various ways to transfer entitlement: (1) negotiation [bills of exchange, bank notes], (2) assignment, (3) gift, (4) sale = permanent transfer

	Part II. THE CONTRACT OF SALE OF GOODS

(A) The Concept of “Goods,” SGA section 1


	· Interest in land (property law) vs goods (SGA)?
· Natural resources: (1) Fructus naturals (trees, wildrice, grass, hay); (2) Fructus industrials (corn) – ALWAYS goods under SGA.
· “Agreed to be severed before sale or under K of sale” – if not severed when K is made or extracted immediately @ conclusion of K, then probably interest in LAND.

	Contract of Sale of Goods

Concept of “Goods”
	Marshall v. Green (1875 Div Ct.)
	· K to cut down trees on P’s land. Trees to be taken away immediately. 

· D wins, b/c K for “goods” and ppy has passed.

· Trees taken away asap = goods
	· If @ time of K, parties intend that B should derive a benefit from the further growth of the thing sold from further vegetation + nutriment from land, the K is for interest in land. If process of vegetation is over, or parties agree that thing sold shall be immediately withdrawn from land, land is considered warehouse of the thing, and contract is for GOODS.

	Contract of Sale of Goods

Concept of “Goods”
	Fredkin v. Gliens (1908 Man CA)
	· K for sale of grass and for right to enter land to remove grass. Land vs. goods? 

· P wins, K for goods, so gets benefit of implied terms for quality/fitness.

· Cut grass ( hay = goods
	· Read statutes literally; no time limit imposed by statute for when severance was to occur. Intention of the parties is determining factor. If, therefore, trees/grass are sold for the purpose of being cut + taken away, pursuant to K, they are goods. 

	Contract of Sale of Goods

Concept of “Goods”
	Carlson v. Duncan (1931 BCCA)
	· K for sale of trees, “as much time as he desires” to remove trees. Interest in land, so D = trespass!

· Timber, indefinite time to cut = interest in land
	· Since goods weren’t to be removed immediately, @ time of sale it was a hereditament (interest in land), and no intention to treat the timber as chattel.

· Whether something is a chattel or not depends upon terms of the K.

	Part II. CONTRACT OF SALE OF GOODS
(B) Sale Distinguished from Other Transactions

SGA ss. 1 & 6

1. SOG or K for Labour and Materials
	 - Other types of transactions dealing with goods that DON’T meet statutory definition of “sale.”

 - Distinction between SOG and K for labour/materials

	K for SOG

Sale/Other Trans

SOG or K for Labour + Materials
	Young and Martens v. McManus Childs (1968 HL)
	· K for work to be done on roof. Roofer to supply materials, which sucked. K never mentions materials. Buyer using SGA regarding quality.
	· Shouldn’t be seen as an “all or nothing” situation. Since SGA is codification of CL, can still imply warranties from CL into K. So distinction b/t K for goods and K for labour isn’t important when trying to import fitness warranties.

	K for SOG

Sale/Other Trans

SOG or K for Labour + Materials
	Robinson v. Graves (1935 KBCA)
	· Painter on commission – SOG? No, K for labour.

· If goods ancillary to skill/labour, then not SOG.
	· If substance of K was the production of something to be sold, then SOG. If substance of K is the skill + labour to be exercised for the production of the thing, and that it is only ancillary that the thing will pass to the client, that doesn’t make any difference to the result, b/c the substance of the K is the skill + experience of the artist in procuring the picture.

· (1) Economic approach - Clay v. Yates (to print books): What are you really paying for? if material is unimportant in comparison with skill/labour, then not SOG. 

· (2) Generous approach - Lee v. Griffin (make dentures): If title to ANYTHING is passing, K for goods. K for labour when materials supplied are ancillary.

	K for SOG

Sale/Other Trans

SOG or K for Labour + Materials
	Canada Banknote Engraving + Printing Company v. Toronto Railway (1895 CA)
	· P suing for price of bonds printed for D. D claims bonds weren’t proper, pleaded Statute of Frauds (needs to be SOG).

· D wins = SOG!

· If K intends to transfer goods = SOG
	· If K intended to result in transfer (for a price) from one party to another of a chattel in which the other had no previous property, it’s a K for the sale of a chattel.

· Agrees with Lee v. Griffin (dentures = goods), but dissents in part with Clay v. Yates (painting = labour) b/c although skill used exceeds value of materials, still K for sale of chattel.

	K for SOG

Sale/Other Trans

SOG or K for Labour + Materials
	Gee v. White Spot (1987 BCSC)
	· P gets botulism after eating @ D’s restaurant. Argues meal = goods, so under s.18 there’s implied warranty for quality of meal.

· Meal = K for goods, not service
	· UK/Cdn provinces: Ordering meal/food items = SOG.

· US: Majority rule (person serving food impliedly warrants quality) versus Minority rule (serving of food = service, not SOG). But majority rule more effective in securing public health/safety.

· K is primarily for purpose of consuming food, so SOG. Service component is no different from a host of other transactions where the primary purpose is for SOG (producing a finished product – meal).

	Part II. CONTRACT FOR SALE OF GOODS
(B) Sale Distinguished from Other Transactions

2. Barter
	If consideration involved in transfer is NOT wholly monetary (i.e. part of it is in goods), then it’s an exchange/barter.

	K for SOG

Sale/Other Trans

Barter
	Messenger v. Green (1937 NSSC)
	· K for sale + delivery of wood. D pleads barter, so not under SGA. P wins = NOT a barter!

· Not a barter if monetary value is assigned to the item.
	· In a sale there is a fixed price; in a barter there is not: Jenkins v. Mapes (1895 NE)
· Sales include all agreements by which property is parted with for valuable consideration, whether there be a money payment or not, provided the bargain be made and value measured in money terms.

	Part II. CONTRACT FOR SALE OF GOODS

(B) Sale Distinguished from Other Transactions

3. SOG or Lease or Hire-Purchase Contract
	- After 1993 amendments to BC’s SGA, Act now covers consumer leases.

- But still important to distinguish b/t sale and lease for (1) non-consumer leases, (2) K before 1993, (3) non-BC law

	K for SOG

Sale/Other Trans

SOG/Hire-Purchase K
	Lee v. Butler (1893 QBCA)
	· Agreement for the hire + purchase of furniture.

· Sale even if HP if you fully intend to buy the goods in the end.
	· Although a “hire-purchase agreement,” L had agreed to buy the goods, so is governed by s.9 of Factors Act (which gives buyer title even if seller didn’t have title, as long as no notice).

	K for SOG

Sale/Other Trans

SOG /Hire-Purchase K
	Helby v. Mathews (1895 HL)
	· A owns piano, given possession to B, who improperly pledges piano to R as security. A wants piano back. R pleads good faith, s.9 of Factors Act. 2nd K proven, but how about 1st K? N

· HP if no intention to buy
	· Hire-purchase K between A/B: if less than 3 yrs, can return it, then B has no further duty to make monthly payments. An agreement to buy imports a legal obligation to buy. Terms in K didn’t bind him to buy. If it rests with (a party) to do or not do something @ future time, according to the then state of mind, (the party) cannot be said to have contracted to do it.

	Part II. CONTRACT FOR SALE OF GOODS

(B) Sale Distinguished from other Transactions

4. Agency K for Sale, Consignment K of Sale or Return
	- “True” consignment: When buyer buys goods, enters into K with consignor, not consignee.
- “Fake” consignment: 2 contracts of sale: (1) Between buyer and consignee, and (2) Between consignee and consignor.

	K of SOG

Sale/Other Trans

Consignment
	Weiner v. Harris (1910 KBCA)
	· P consigned jewellery to F, who sold to D. P wants it back from D.

· D wins, F is agent, gets to keep goods.
	· This was a transaction where F is an agent and can NOT be a buyer of goods (he was to be remunerated for his services with % of sale). Plain that no person who is an agent can be allowed to buy that which he is instructed to sell.

	K of SOG

Consignment

	Re Stephanian’s Persian Carpets Limited (1980 Ont SC in Bankrupcty)
	· A consigned carpets to S, who sells to B. S goes bankrupt. Who gets carpets, A or B? If true consignment, A gets them back.

· A wins, a true consignment, not SOG
	· Not  a sale b/c there was no obligation on S to pay A for rugs until A purchased them or sold to 3rd party, and that S had a right to return unsold rugs = consignment

	Part II. CONTRACT FOR SALE OF GOODS
(C) Elements of the K

1. Common Law Preserved, SGA s.73

2. Capacity, SGA s.7                                                                            - POE could still apply (SGA silent on it)

3. Formalities, SGA s.8, Consumer Protection Act, ss.10 & 13 – Writing requirements not in SGA, but could be in others

4. Price, SGA ss.12 & 13 – Section 6 requires price, but what if no agreement on price?

	K of SOG

Elements of K

Price
	Montana Mustard Seed Co v. Gates (1963 SaskQB)
	· K to buy seed. Set price for a certain kind of seed, but not for others, which P got. Does K fail?

· NO.
	· Although K is silent with respect to prices for lower grade seed, silence brings in doctrine of reasonable price. There is no need for either of the parties to do any act to establish the price. If they can’t agree, the law will fix a price which is reasonable. 

	Part II. CONTRACT FOR SALE OF GOODS
(C) Elements of the K

5. Categorization of the Subject Matter of the K

                                   SGA, s.9 & 1 “specific goods”
	 - Either future/existing AND specific/ascertained/unascertained goods

 - Unascertained is default position ( eventually becomes ascertained (when parties have worked out the particular item to attach to K).

 - Any K for unascertained goods starts as an AGREEMENT TO SELL. Once ascertained, title passes to buyer.

 - K for specific goods = sale, and title passes immediately.

 - Remedy of specific performance applies to SPECIFIC goods (b/c unique).

	6. Perished Goods, ss. 10-11

7. Types of Obligations, s.1 “Warranty”, s.15(2)
	 - Must categorize terms as either: (1) conditions, (2) warranties, or (3) intermediate terms (not mentioned in SGA).

 - Why? Remedy of being able to reject goods + termination depends on whether breach of condition/intermediate term (sometimes)

 - But SGA takes away remedy of termination a lot of times (i.e 15(4)), so may be easier to rely on equity to rescind K (complaint outside of K, something to do with creation of K)

	K of SOG

Elements of K

Types of Obligations
	Leaf v. International Galleries (1950 ERCA)
	· P bought “Constable” painting from D. P later tried to sell it, but found out NOT a “Constable.” Wants rescission and his money back.
	· Whether it is a condition or a warranty (here, innocent misrepresentation), once the buyer has accepted, or is deemed to have accepted the goods, the claim is barred = can’t reject goods after you accept.

	K of SOG

Elements of K

Types of Obligations
	HK Fir Shipping v Kawasaki Kaisha (1962 ERCA)
	· Forgot facts, whatever.
	· SGA only mentions conditions/warranties, but there are innominate terms where you don’t know what the consequences of a breach will be @ the outset.

· If consequences serious, if breach goes to root of K – right to terminate K (like a condition). If not serious – only right to damages/no right to terminate (like a warranty).

	K of SOG

Elements of K

Types of Obligations
	Cehave NV v. Breme “The Hansa Nord” (1975 ERCA)
	· K for shipment of citrus pulp pellets. NOT in “good condition,” but still used for its purpose.

· Not a serious breach, so get damages only.
	· The term “Shipped in good condition” is NOT a condition or a warranty. It was one of those intermediate terms which gives damages but no right to reject unless the breach goes to the root of the K.

	K of SOG

Elements of K

Types of Obligations
	Bunge v. Tradax (1981 HL)
	· K for soya beans, with clause regarding notice for delivery, which was breached. Condition or not?
	· Breach of innominate term gives right to rescind if innocent party was deprived of “substantially the whole benefit which it was intended he should obtain from K.”

· Time/quantity is generally of the essence in mercantile K (non-consumer) = conditions, b/c would deprive other party of substantially whole benefit.

	8. Implied Terms, SGA s.69
	

	K of SOG

Elements of K

Implied Terms
	Canadian Pacific Hotels v. BMO (1987 SCC)
	· Implied term to examine bank statements with reasonable care?
	· Way to imply terms into K ( (1) CL or statute can imply terms into K (operation of law). (2) Can be implied through parties’ situation or actions (custom/usage in industry, or necessary to make K work for parties).

· Le Dain test: “Is it necessary (not reasonable) to make the K work?”

	Part II. CONTRACT OF SOG
(C) Elements of the K

9. Exclusion and Limitation Clauses

	(1) Clauses that deny express warranties/representations, (2) Clauses that limit/negative buyer’s rights in the event of non-performance

Attacked on 2 grounds: (1) Buyer usually don’t understand the effects of these clauses; (2) Usually standard form K, buyer powerless

Method to prevent unfair use of these clauses: N/A for “fundamental” breaches, but replaced by unconscionability, and NOTICE

	K of SOG

Elements of K

E/L Clauses
	Hunter Engineering v. Syncrude (1989 SCC)
	· Dispute about gearboxes and warranties; K had E/L clauses.
	· Fundamental breach doctrine – where extreme unfairness would result from operation of an exclusion clause, party in breach not entitled to rely on such clauses and had to pay damages for breach. 
· Problem with FB: (What if parties are equal, freedom of K, can’t they use these clauses?) Suisse Atlantique case – If parties clearly intended an exclusion clause to apply in the event of a fundamental breach, party in breach exempted from liability.
· Doctrine of fundamental breach irrelevant. The Applicability of E/L clause depends on construction of contract. 

· Dickson: test of unconsionability to determine whether clause will apply or not.

· Wilson: whether in context of particular breach it was fair/reasonable to enforce clause in favour of party in default, even if it was clear and unambiguous.


	Part II. CONTRACT OF SOG

(D) Consumer Protection and K of Sale, ss.20, 69

**Also see BPCPA, ss. 1(1), 3, 4, 5, 8, 9, 12, 14

**BPCPA prevails over SGA in cases of conflict
	- Freedom of K limited where buyer is a consumer (who’s clueless and powerless)

- Consumer protection devices, such as unconscionability

- 3 ways to protect consumers: (1) SGA provisions, (2) Supplementary legislation, (3) CL doctrines

- SUMMARY: Section 69 generally allows you to K out, but section 20 says NO for retails sale, wrt ss.16-19, and maybe NO for used goods.

- CL doctrines: Unconscionability, notice requirement, illegality, unfairness (Wilson)/duress/undue influence



	K of SOG

Consumer Protection
	Stubbe v. PF Collier (1978 BCSC)
	· Door-to-door sales of encyclopedias. “Opening speech” is alleged deceptive act. Trick people to letting them inside home.

· Court imposes fine on D.
	· Sale pitches that are not grounded in reality can be deceptive practice. Anything said which does not reasonably reveal the true purpose of the solicitation must be suggestive of some other purpose and is thus deceptive. 

· Act protects all potential customers, whether they are alert and trained or not.

	K of SOG

Consumer Protection
	Roa v. Bonanza Ventures (2002 BCPC)
	· Home-buying Club presentation. Tricked into entering binding K?
	· Rules that severely restrict your ability to get more info or to complain contravenes SGA/BCPCA, making the K unenforceable.

	K of SOG

Consumer Protection
	Levasseur v. Whitney Canada (2002 BCSC)
	· Wealth seminar selling wealth-building kits. Is it a “direct sale” under BCPCA? Exempted if a “trade show.”
	· Direct sale: (a) K for SOG, (b) made in ordinary course of business, (c) made @ place other than seller’s permanent place of business, (d) made by face-to-face contact.

· Trade show: variety of sellers advertising goods/services at the show


	K of SOG

Consumer Protection
	Gaertner v. Fiesta Dance Studios (1972 BCSC)
	· Nurse got tricked to sign up for crazy dance lessons. She wins and gets judgment.
	· No doctrine used in this case? Judges just interfered with the apparent injustice of the consumer (not SOG) K.

	K of SOG

Consumer Protection
	Tilden Rent-A-Car v. Clendenning (1978 OntCA)
	· C rents car, insurance K has crazy Exclusion clause that he didn’t read.

· Co loses, can’t rely on such clauses in this case.

· Must point out onerous clauses
	· In order to be bound by unusual clauses in K, must show that party who is burdened by these clauses has NOTICE of them (actual/imputed).Signature only evidence of imputed notice.

· In this case, clauses are inconsistent with overall purpose of K, so something more (reasonable measures) must’ve been done by the party wanting to rely on such clauses.


	K of SOG

Consumer Protection
	Harry v. Kreutziger (1978 BCCA)
	· Aboriginal, uneducated man. Got pressured/conned into selling his fishing boat for cheap, when other party knew license was valuable.
	· Doctrine of unconscionability – given surrounding circumstances of K (nature of parties, content of K), courts use discretion to make K unenforceable (weaker parter can elect to avoid K). For this doctrine to apply, must show there inequality b/t parties due to ignorance/need/distress, coupled with proof of substantial unfairness in the bargain. Presumption of fraud is raised, and stronger must  show

· Lambert J.A: CL doctrines really about whether the transaction is sufficiently divergent from community standards of “commercial morality.”  WEIRD.

	Part III. THE PASSING OF PROPERTY
(A) Significance of Situs of Property

(B) Rules Governing Passing of Property, ss.22,23


	- See pg. 124 of materials.  RISK PASSES WITH PROPERTY, so important to know when ppy passes.

- Important for well-drafted K: ownership, possession, risk, payment [risk = who bears consequences if (a) something happens to goods, or (b) if goods causes injury to someone else.]

- When property passes is a function of the parties’ intention (s.22), subject to qualification that it doesn’t pass until goods are ascertained (s.21). If parties’ intention not discoverable (s.22(2)), then s.23 imputes intention in the case.

Section 23: (2) if unconditional K, specific goods, in deliverable state ( ppy passes when K is made. (3) not deliverable, when buyer does act + buyer notified ( ppy passes. **doesn’t apply if 3rd party must perform the act. (4) deliverable, seller still has to weigh/test, when done + buyer notified ( ppy passes.

Combo of 23(2) and 15(4) together: BAD, b/c ppy passes immediately when K made, so buyer doesn’t get a chance to reject goods. Courts try and say that 23(2) doesn’t apply (i.e. that it’s actually a conditional K)

	Passing of Ppy/Risk

Rules

Specific Goods
	Kursell v. Timber Operators and Contractors (1927 KBCA)
	· K to buy trees in a forest. Forest fire. Seller claiming price, that ppy has passed.  Issue: Timber specific goods? NO, so action for price fails. 
	· Specific goods = goods identified and agreed upon @ time of K of sale made.

· Here, unascertained goods. Steps had to be taken by both parties to ascertain them; therefore, property hadn’t passed

	Passing of Ppy/Risk

Rules

Unascertained Goods
	Carlos Federspeil v. Charles Twigg (1957 QBD)
	· K for unascertained goods. Seller goes bankrupt, but still in possession. Issue: Did unconditional appropriation occur so that title already passed to buyer? NO, so buyer loses claim for conversion.
	· UA: (1) parties must have (reasonable) had an intention to attach goods irrevocably to K, (2) happens by agreement of the parties, (3) must involve actual or constructive delivery, (4) risk (coupled with ppy, s.25) must have passed to buyer, (5) last act is done by seller.

· Note big mixture of UA, delivery, ownership and risk. Usually occur simultaneously unless separated by parties in K.

	Passing of Ppy/Risk

Rules

Unascertained Goods
	Caradoc Nurseries v. Marsh (1959 OntCA)
	· K for plants. Buyer refused to accept goods when seller dropped plants off. Seller suing for price.  Seller wins!

· Buyer’s acceptance not necessary for UA
	· The moment goods leave the seller’s hands and are with the buyer (out of seller’s control = UA), often property has passed, and buyer DEEMED to have consented to accept goods (in advance, or waived consent).

· It isn’t essential for a final appropriation by a seller that the delivery be completed by the buyer’s acceptance: tender is sufficient.

	Passing of Ppy/Risk

Rules

Unascertained Goods
	Sells v. Thomson (1914 BCCA)
	· Previous dealings. D orders unascertained books from publisher, P. D cancels order, but P proceeds anyways, and sue for price, claiming D estopped from requiring explicit consent for UA.
	· Any implied assent to an appropriation of goods was withdrawn by the notice of cancellation, and that P could not thereafter without D’s assent convert the executor contract into an executed one.

· So buyer CAN prevent assumption of assent before UA is said to have occurred.

	Passing of Ppy/Risk

Rules

Unascertained Goods
	Flynn v. Mackin and Mahon (1974 IRSC)
	· K for sale of car. On the way to deliver car, got into serious accident, severely injured 3rd party. Sues OWNER of the car. Who is it?
	· Although car was selected and on the way to reach the buyer, it never reached the buyer, so there was NO unconditional appropriation of the car to the K.  The goods were still in the hands of the seller, and even the good was ascertained, theoretically it could have been substituted @ the last minute, or sold to another party. 

	Part III. PASSING of PROPERTY/RISK
(C) Risk & Frustration, ss.10-11, 25
	- Risk determined who bears burden of an uncertainty – financial consequences of injury/destruction of goods.

- Difference b/t risk & frustration: Risk deals with which party bears cost of what occurs; Frustration deals w/ whether an unexpected event undermines K’s foundation, bringing it to an end. Frustration upsets risk allocation (ditches whole K, and often used to get out of K).

	Passing of Ppy/Risk

Risk/Frustration
	Jerome v. Clements Motor Sales (1958 OntCA)
	· K for car, destroyed during garage fire.
	· To determine intention: (1) Look at terms of K, (2)parties’ conduct.

· Statutory rule regarding transfer of property must give way to intention of parties (looking at terms, conduct) and the circumstances of the case.

	Passing of Ppy/Risk

Risk/Frustration
	Ocean Tramp Tankers v. V/O Sovfracht (1964 ERCA)
	· K for charter of vessel, during possible militization of Suez Canal. Charter K interrupted.
	· To determine if frustration applies, must first construe the K and see whether parties have provided for the situation. If yes, K governs; no frustration. If they have not provided for it, then compare new situation w/ the old situation for which they did provide for. Must be “fundamentally diff situation.” Just b/c more onerous or more expensive is not enough for frustration. It must be positively unjust to hold the parties bound.

	Part IV. THE SELLER’S TITLE OBLIGATION
Ss. 16 & 20 ( Implies a condition and 2 warranties, “unless circumstances of K show a different intention.” – can be varied or contracted out!

a) Condition that seller has right to sell goods.  But if seller expects to own future goods, can have the right to sell. But if impossible to get this right, breach of s.16
b) Warranty that buyer’s rights to enjoy goods won’t be interrupted. Other parties may be other claimants, secured creditor, or government.
c) Warranty that goods are free of encumbrances in favour of 3rd parties. So no undisclosed liens or unsecured interest affecting goods.
 **Despite 15(4), don’t need 16 to complain. Failure to pass title goes to heart & soul of K = total failure of consideration, so can get termination of K/reject goods.

 (A) The Nature of the Right to Sell Goods

	Seller’s Title Oblig

Nature of Right to Sell Goods
	Rowland v. Divall (1923 KBCA)
	· K for car, delivered, used. Seller stole the car. Police took it, buyer suing seller for price of car.
	· Although under s.15(4) it appears that goods were accepted so can’t be rejected, buyer is NOT confined to using s.16 because of total failure of consideration.

· Title was not in vendor to transfer, so buyer not deemed to have accepted anything, so not prevented from recovering the money paid.

· What if buyer wanted to keep car? Ss. 26-30; exceptions to nemo dat, but only if purported seller has SOME legal claim to goods (i.e. a lease).

	Seller’s Title Oblig

Nature of Right to Sell Goods
	Butterworth v. Kingsway Motors (1954 Liverpool Assizes)
	· B---R(5) –($1K) ( 4 –($1015)(3 –($1030)(D –($1275)( P

· B writes to P (July 15), P claims against D + wants K rescinded (July 17), R(5) gets title (July 25), court action (Sep 12)

· Hire-purchase K between B and R. Before R gets title, purports to sell, continues down chain. 
	· NOT a total failure of consideration b/c R(5) did have some entitlement to car.  All “sellers” are in breach of s.16 because they had no right to sell car.  NO provisions that can save the sellers in this scenario. Breach of condition gives right to repudiate

· So P’s claim against D succeeds. P can reject goods and undo K. D must keep car.

· P has claim, whereas previous buyers can’t, because P brought claim in time (before D got title, which was passed on by July 25 when R paid final payment).

· Other buyer’s options: Claim you didn’t get title when you should’ve. Still breach of K – entitled to some damages, but outside s.16

	Part IV. SELLER’s TITLE OBLIGATIONS
(B) Scope of s.16(a) – doesn’t mean seller needs title
	

	Seller’s Title Oblig

Scope of 16(a)
	Niblett v. Confectioners’ Materials Company (1921 KBCA)
	· K for sale of 3000 cases of condensed milk. Label said “Nissley” – constituted IP infringement. Buyer argued seller has no RIGHT to sell under s.16(a).
	· The goods tendered must be goods which the vendor has a right to sell.

	Seller’s Title Oblig

Scope of 16(a)
	J Barry Windsor v. Belgo Cdn Mfg (1976 BCCA)
	· K for sale of lamps, but federal regulations prevent sale of these types of lamps.
	· Buyer argues s.16(a), he wins!

· If a vendor can be stopped by process of law from selling he has not the right to sell.

	Part IV. SELLER’S TITLE OBLIGATIONS

(C) Exclusion of Implied Condition of the Right to Sell

ss. 16(a) and 20
	- Section 20 says you can’t. Section 69 says you can.

- Section 16 itself says you can: “unless circumstances of K show a different intention.” 

	Seller’s Title Oblig

Exclusion of Implied Condition of Right to Sell
	Sloan v. Empire Motors Ltd (1956 BCCA)
	· P to pay instalments for car, but then insurance Co seized it. P sues D for breach of warranty of title. P wins.
	· Can’t  K out of the obligation to transfer that title b/c that is essentially the purpose of a K, and would undermine the whole point of the K.

· DIFFICULT TO CONTRACT OUT via general provisions: “there are no implied warranties/conditions.” But possible to K out if you specifically say s.16 doesn’t apply.

	Part Iv. SELLER’S TITLE OBLIGATIONS

(D) Warranties of Quiet Possession

ss.16(b) & (c)
	- How long does protection under s.16(b) last?

- 16(c) applies to liens, securities, chattel mortgages, conditional sale interests, pledges

- Imposes burden on seller to check if there are security interests on goods they’re looking to sell

	Seller’s Title Oblig

Warranties of QP and Freedom from Encumbrances
	Microbeads Ac v. Vinhurst Road Markings (1975 ERCA)
	· K for sale of equipment. IP issues – someone claims patent rights, so buyer not allowed to use goods. Claims breach of s.16(b).

· Damages.
	· If buyer is innocent, and later he is disturbed in his possession b/c the goods infringe a patent, he can recover damages for breach of warranty against the seller (even if seller is innocent too).

· Section 16(b) gives buyer ongoing protection that for a period of time after the K, the buyer is still able to enjoy possession of goods. So breach doesn’t have to occur at time of K.

	Part V. SELLER’S OBLIGATIONS AS TO DESCRIPTION AND QUALITY, SGA ss.17-20

(1) Sale by Description – Section 17 – all contexts: correspondence b/t goods and their description; broader than s.18.

(2) Implied conditions of Section 18
(a) Fitness for purpose – good, but harder for buyer to use: must show it’s “the seller’s business” and that he “relied” on seller.

(b) Merchantable quality – easiest: must show that seller “deals in goods of that description”

(c) Durability – available in all contexts (unlike a/b); seller has ongoing obligations (for a reasonable period of time).

(3) Sale by Sample – Section 19 – only when seller gave sample to buyer. Do the goods delivered correspond with sample?



	Part V. SELLER’S OBLIGATION AS TO D & Q
(A) Sale by Description, ss.17, 18(b)


	· Issue 1: if violate this implied condition = breach, so can reject goods!  Possibly ELIMINATES contract law regarding misrepresentations/term breakdown, since s.17 makes descriptions automatically an implied condition? NO, see Frey.

· Issue 2: what are SBD? Cases say essentially ALL contracts can be SBD. Only case where s.17 can’t apply is if buyer doesn’t care about the description at all, and just wants the thing, although improbable.

· Section 18(b) implied condition of merchantable quality limited to SBD

	Seller’s D/Q Oblig

Sale by Description (SBD)
	Frey v. Sarvajc (2000 SKQB)
	· P wants damages for repairs from D for truck sold. D didn’t mention it was “total loss” vehicle. D claims to have sold car “as is.”

· Section 17? This case shows that law of misrepresentation hasn’t been eliminated by s.17.
	· General rule ( caveat emptor: where no fraud, the buyer can’t complain of defects in a product that he had an opportunity to inspect before the purchase.
· Differentiation between patent and latent defects: If there’s a latent defect in the goods, and the seller knows about them, but nothing an ordinary inspection of the goods would show, then seller is responsible for that latent defect. (Works best if buyer has no expertise.) So although misrepresentations must generally be express, silence can constitute misrepresentation in context of latent defects.

	Seller’s D/Q Oblig

SBD
	Torpey v. Red Owl Stores
	· P injured by applesauce jar in D’s supermarket.
	· SBD: buyer gives description of what they want, then seller provides goods that correspond with it (NOT like a supermarket where buyers help themselves). K for unascertained goods.

	Seller’s D/Q Oblig

SBD
	Sams v. Ezy-Way Foodliner (1961 US)
	· P found glass in his sealed bag of “Jordan’s Hotdogs” bought at supermarket.
	· The trade name label “Jordan’s Hotdogs” was a description of the goods that there would be NO glass inside = SBD! (even though seller didn’t participate.) 

	Seller’s D/Q Oblig

SBD
	Hart-Parr Company v. Jones (1917 SaskSC)
	· P buys tractor/plow from D. Exclusion clause trying to contract out of s.17
	· Courts reluctant to find an exclusion clause applicable, especially if it’s generic and absolute (b/c you could supply a horse instead of a cow and theoretically have no liability). MUST BE SPECIFIC to contract out of s.17

· Court found that property hadn’t passed until inspection could be made. Effective inspection couldn’t have been made until the paint come off, revealing the engine for what it truly was: any previous attempt at inspection wasn’t a practical inspection b/c the paint hid the defect.

	Seller’s D/Q Oblig

SBD
	Varley v. Whipp (1900 QB)
	· K for self-binder reaping machine. Secondhand item K = almost always SBD.  Buyer never saw it, but bought it based on seller’s statements.

· Problems: (1) NOT in good shape as described.  Buyer wants to reject. (2) Can B use s.17 for specific goods? 

· Buyer wins. Can reject goods.
	· Problem with specific goods: 23(2) says property passes immediately, and 15(4) says for specific goods in which ppy has passed, lose the right to terminate K and reject goods. [Solution is to avoid operation of 23(2).]

· Whether for specific/unascertained goods, if buyer has not seen the goods = SBD. It’s the description that motivates the buyer to buy, so s.17 can apply.

· Also, conditional K in which parties must’ve intended for property not to pass until the buyer has at least seen the goods. So 23(2) can’t apply.

	Seller’s D/Q Oblig

SBD
	Beale v. Taylor (1967 ERCA)
	· K for used vehicle (specific goods) and buyer saw it. Turns out car wasn’t a “1961 convertible” but was 2 cars stuck together.
	· Even if buyer has seen the specific goods, can be a SBD. (i.e. hotdog case too)

· A thing is sold by description, though it is specific, so long as it is sold not merely as the specific thing, but as a thing corresponding to a description. (i.e. a hot water bottle, a 2nd-hand reaping machine)

	Seller’s D/Q Oblig

SBD
	Taylor v. Combined Buyers Ltd (1924 NZSC)
	· P bought car from D, now wants to reject goods. (Either breach of implied condition, or fraudulent misrepresentation.)

· Issue: What is a “description” of goods? Depends on whether specific/unascertained goods.

· Here, find K for specific goods by description under s.18(b): implied condition of merchantable quality.
	· Distinction: (1) Unascertained goods – ALWAYS SBD. (2) Specific goods – if sold with a description (SBD), if no description (then not SBD). 

· Where you have a K for unascertained goods, anything said about the goods is part of the description for purpose of s.17. 

· Wide view ( s.17 expands CL, bringing in mere representations into the K

· Narrow view (Batman’s) ( If mere representation, stays out of K. But if not a mere representation, s.17 renders ALL terms into conditions instantly.

· Where you have a K for specific goods, only what K says about the goods (essential quality/character) is the description for purpose of s.17. Doesn’t expand CL.

· Sale for specific goods is a SBD under s.17 and 18(b) insofar as the thing is expressly sold of a certain kind/class/species, but statements made to the quality or other unessential attributes of the thing are NOT part of the description, but are merely representations, and inoperative unless fraudulent.


	Seller’s D/Q Oblig

SBD – 17/18 linked?
	Arcos Ltd. v. EA Ronaasen (1933 HL)
	· K for wood with precise dimensions to make barrels.  Delivered wood didn’t conform exactly with description. K for unascertained goods.


	· Issue: Just b/c goods don’t conform under s.17, is that enough to reject them, or do you need something wrong with them (i.e. you can’t do anything else with the goods)? YES. Breach of s.17 is not dependent on a breach of s.18 (merchantable quality).  Just because the wood was perfectly suitable for making barrels, buyer entitled to reject since they didn’t conform with K.


	Seller’s D/Q Oblig

SBD – 17/18 linked?
	Ashington Piggeries v. Christopher Hill (1971 HL)
	· K for animal feed of “best quality.” Killed mink.

· Issue: Was there correspondence w/ description if the goods are NOT fit for purpose or NOT of merchantable quality? (I.e. are s.17/18 linked?)
	· Goods can meet the description even though they’re not fit to use or of merchantable quality. Concern about what it does/effect of its use = s.18.

· The test of description is intended to be a broader, more commonsense, test of mercantile character.  Court says: This is herring meal, and if there’s a nasty chemical in it, it will still be herring meal (description met). 

	Part V. SELLER’S OBLIGATION AS TO D & Q

(B) The Implied Condition of Merchantable Quality

1. The Standard of MQ, s.18(b)
	· Court have given generous scope to what can be considered “merchantable” thus reducing its usefulness to BUYERS. Buyer must show:

· (1) SBD – easily met like s.17. But don’t have to show description wasn’t met. “MQ” is broader, less precise warranty.

· (2) Seller must be dealer of goods by that description. No one-time transaction, but business. If first-time dealing, must show intention that seller will continue dealing.

· (3) Seller must be dealing in goods of THAT description; not that precise. E.g. K for a new 2008 Corolla, dark blue, model XYZ (unascertained goods). For s.17, Taylor says you must meet whole description. For s.18, just need a “car.”

	Seller’s D/Q Oblig

“MQ?” 18(b)
	Bartlett v. Sidney Marcus (1965 ERCA)


	· 2nd hand car, lots of problems later.
	· Goods are unmerchantable if there were of NO use for any purpose for which such goods would normally be used. It may not be in perfect condition, but if in usable condition, then it is still merchantable. [BAD FOR BUYERS, GOOD FOR SELLERS]

· So all seller has to do is ensure that SOME buyer wanting goods of that description would be satisfied by the goods that are offered.  Look at a general buyer.

	Seller’s D/Q Oblig

MQ – 18(b) subsequent knowledge
	Henry Kendall v. William Lillico (1968 HL)
	· K for Brazilian nut, but had toxic mould – not MQ to feed birds?

· Dissent: The conditions that goods are of MQ requires that they should be in such an actual state that a buyer fully acquainted with the facts and, therefore, knowing what hidden defects exist, and not being limited to their apparent condition would buy them if in reasonably sound order and condition and without special terms.
	· At time of K, didn’t know mould would kill birds and that it could still be used to feed cattle (would survive). In determining 18(b) and the possible purposes that a reasonable buyer might have (objective!), you can take into account subsequent knowledge.
· As long as seller supplies something that meets one possible use, doesn’t matter that this particular buyer can’t use it, still MQ. 

	Seller’s D/Q Oblig

MQ – 18(b) price
	BS Brown & Sons v. Craiks Ltd (1970 HL)
	· K for rayon to make clothing (which requires higher quality). K had reasonably high price, and rayon delivered wasn’t suitable for clothing. Buyer rejects. Can’t argue s.17, b/c description met. Can’t argue 18(a), b/c didn’t state purpose.
	· Price can be relevant, only if such a high price that you necessarily have to imply a particular quality constraint in to the description. And some buyer could use this rayon for other purposes, so still MQ.

· Best thing for buyers to do: make a more detailed description, so reduced the # of purposes the goods could be used for.

	Seller’s D/Q Oblig

MQ – 18(b) price
	IBM v. Shcherban (1925 SaskCA)
	· Glass on dial shattered on a machine. Buyer wants to reject goods completely.

· Q: Is this complaint too trivial to come under s.18(b)?
	· Even though value of complain is very small and easily mended, no buyer would want this machine with this defect, so buyer is entitled to reject goods.

· Dissent: Ridiculous, too trivial a defect. 

	Part V. SELLER’S OBLIGATIONS AS TO D &Q

(B) The Implied Condition of Merchantability

2. Durability, ss. 18(b) & (c)
	· Does 18(b) itself have some kind of ongoing quality? Some courts generous in turning 18(b) into an insurance provision (i.e. the MQ continues for some time.)

· 18(c) qualifies 18(b) and provides insurance obligation that a seller has even after risk/property has passed to the buyer.

	Seller’s D/Q Oblig

Durability 18(b)/(c)
	Mash & Murrell v. Joseph Emanual (1961 QBD)
	· Potatoes went bad during shipment. 


	· Guarantee of MQ lasts at least between time K entered into, and when goods are delivered to the buyer. If when goods are delivered and it can be said that they can’t be used by ANY buyer at that time, then buyer can reject goods.

· Normally, “delivery” when goods are read for buyer to get. Here, delivery extended to when goods landed at buyer’s doorstep.

	Seller’s D/Q Oblig

Durability 18(b)/(c)
	Buckley v. Lever Bros (1953 OntHC)
	· Clothespin shattered.

· No ongoing protection for non-perishable goods. 
	· Whatever conditions/warranties there were at the time of the K, they would apply only if the goods at the time of the accident were in the condition they were in at the time of the K. As long as goods are MQ at time of K is entered, or at least when property passes, the fact that they don’t last much longer is of no relevance to 18(b).
· Nothing shows @ the moment goods were delivered under K that there was anything wrong with the clothespin, so no breach of s.18. 

	Part V. SELLER’S OBLIGATIONS AS TO D&Q

(B) The Implied Condition of Merchantability

3. Effect/Opportunity to Inspect, s.18(b)
	· If buyer has examined goods, no implied condition wrt defects that examination ought to have revealed.

· When has a buyer “examined” the goods? Section 38: Buyer’s right to examine goods before K; any chance to check out goods. If fulfil s.38, possibly you can’t get s.18(b).

· If you do an examination, no protection under 18(b) for defects that a reasonable examination would have revealed.

	Seller’s D/Q Oblig

Inspection 18(b)
	Thornett & Fehr v. Beers & Son (1919 KB)
	· Vegetable glues that weren’t MQ, but buyer had looked at them.
	· A “reasonable examination” requires that not only the buyer should’ve had the opportunity to inspect the goods, but he must have actually examined them. 

· Here, buyer had chance to open barrels and look, but took the risk, so they lose.

	Seller’s D/Q Oblig

Inspection 18(b)
	Van Doren v. Perlman (1956 NfldSC)
	· Fitted and bought fur coat, but found horrendous defect that was obvious.
	· The buyer must be allowed a reasonable time for examination and acceptance, and it is a question of fact in each case what is a reasonable time.

	Part V. SELLER’S OBLIGATION AS TO D&Q

(C) Implied Condition of Suitability for a Purpose

s.18(a)
	· Courts have made prerequisites for 18(a) easy to meet. Once met, more useful to buyers than 18(b).

· (1) Buyer must tell seller the particular purpose for which he needs the goods. Usually not in K, but in surrounding circumstances. 18(a) turns this into a term in K that other party is promising to supply. Also important for damages (2nd branch of Baxendale) misrepresentation purposes.
· Express or implicit. Preamble to K – state purpose of K, or set out certain results you want
· (2) Buyer must show reliance on seller’s skill + judgment. Doesn’t have to be only reason to enter K. Must show causal relationship whereby seller had greater expertise to show that a buyer would naturally rely on seller.
· (3) Goods are reasonably fit for that purpose. Seller rarely litigates this. Purpose is IN the K.
· (4) Seller supplies these goods in a business. 

	Seller’s D/Q Oblig

18(a)

Fitness for Purpose
	Crowther v. Shannon Motor (1975 ERCA)
	· K for used car, went only for 2000 miles before it “clapped out.” Is this fit for purpose?
	· Court generously implies purpose that you expect it to go another 10K miles. [Compare with Bartlett].  This is a buyer-approach!

· If the car doesn’t go for a reasonable time but the engine breaks up within a short time, that is evidence which goes to show it was NOT reasonably fit for the purpose at the time it was sold.

· So depending on the purpose, there can be some ongoing protection.

	Seller’s D/Q Oblig

18(a)

Fitness for Purpose
	Henry Kendall v. William Lillico (1968 HL)
	· Facts above. Brazilian nut feed for turkeys.
	· Feed not fit for purpose for which it was intended, since it killed the birds. For 18(a), courts more willing to let price imply a particular purpose. Unless the seller knew the nature of the buyer’s business, his only clue to the quality which the buyer wanted would be the price which the buyer was prepared to pay.
· Reliance? Parties have equal knowledge. But presumption of reliance of the buyer on the seller.

	Seller’s D/Q Oblig

18(a)

Fitness for Purpose
	Marshall v. Ryan Motors (1922 SaskCA)
	· K for car, didn’t work well. Tried many times to get it fixed. Buyer wants to reject car.
	· Where an article which is prima facie applicable to one purpose only is sold by its ordinary recognised description, then inasmuch as there is a sale for a particular purpose which is understood by both buyer/seller, the fact that the buyer does NOT make known the particular purpose otherwise than by ordinary description, does NOT prevent the implication of the condition that the article is reasonably fir for the purpose in question. 

· It is not that the car was put to some work for which it is unfitted, but it is not reasonably fit for any work that this class of car should ordinariliy do.

	Seller’s D/Q Oblig

18(a) 

Trade name exception
	Baldry v. Marshall (1925 KBCA)
	· K for Bugatti car. Car didn’t fulfil buyer’s purpose. Seller says no 18(a) protection b/c of the trade name.

· Seller loses.
	· The mere fact that an article sold is described in the K by its trade name doesn’t necessarily make it a sale under a trade name: (1) Where buyer mentions particular purpose, and seller offers the trade name; (2) Buyer mentions that trade name would fulfil his purpose, and seller affirms; (3) Buyer directs seller to give him trade name to fulfil his purpose. Exception to 18(a) only applies to #3 – b/c no reliance.

	Part V. SELLER’S OBLIGATIONS AS TO D&Q

(D) Allergies and the idiosyncratic User, s. 18(a)
	Two different issues that a buyer has to show:
(1) Allergy of the buyer. Normal/abnormal reaction to product? Peculiar to buyer, or is the buyer representative of a significant enough group to make the seller responsible for such reactions?

(2) Goods that are supplied. Normal/abnormal? More normal they are, less likely the buyer will be protected.
Product       Reaction                                  Buyer’s Position
Normal        Unique                                     Worst case

Unusual       Common/ Reasonable #       Best case

	Seller’s D/Q Oblig

Allergies – 18(a)
	Esborg v. Bailey Drug (Wash.SC)
	· Woman bought hair dye. Didn’t use “patch test” for possible sensitivity. She developed itching.
	· To rely on allergy/hypersensitivity, a plaintiff will have to show that: (a) the product involved a harmful ingredient; (b) such ingredient is harmful to a reasonably foreseeable and appreciable class or # of potential users of the product, and (c) P has been innocently injured in the use of the product in the manner and for the purpose intended.

	Seller’s D/Q Oblig

Allergies
	Griffiths v. Peter Conway (1939 ERCA)
	· P bought tweed coat, developed dermatitis.

· P loses, she had abnormality that she didn’t tell the seller.
	· The essential matter for the seller to know in such cases with regard to the purposes for which the article is required consists in the particular abnormality or idiosyncrasy from which the buyer suffers. If he doesn’t know, how can he decide or exercise skill in relation to the suitability of the goods that he is selling?

	Seller’s D/Q Oblig

Allergies
	Ingham v. Emes
	· P had her hair dyed by hairdresser. Did test patch b/c Inecto was dangerous– went fine. But after dying, developed dermatitis.
	· Buyer has the burden to TELL the seller to get protection under s.18(a).  True purpose: To have her hair dyed as a person allergic to Inecto. 



	Part V. SELLER’S OBLIGATION AS TO D & Q

(E) Sale by Sample, s.19
1. What is a sale by sample (SBS)?
	· SBS not confined to s.19, can also look at s.17/18.

· Scenario: If you have a K for goods, delivered in instalment. First was good, but second was bad. Under s.15(4), difficult to reject goods once you’ve accepted them. Solution: Argue that initial delivery was a “sample” and the bulk delivered later must correspond with the sample under s.19(2).

	Seller’s D/Q Oblig

Sale by Sample
	Cudahy Packing v. Narzisenfeld (USCA)
	· Sale of eggs. Buyer inspected crates of eggs before buying. But other eggs he got wasn’t same quality as he wanted. Trying to argue SBS so can reject bulk under s.19. FAILED.
	· To be a “sample” you need to have presented to you by the seller a portion of what it is you’re going to get and a promise (implicit or explicit) from the seller that the rest of the goods is just like the sample. Control of seller! Difficult to argue SBS if the buyer is selecting the sample.

	(E) Sale by Sample
2. Function of the Sample: Reasonable Inspection, s.19(2)
	· 19(2)(c): Reasonable examination is expected, unlike 18(b).  Can also apply in 19(2)(a) scenarios, where the bulk/sample ARE completely different. 

· 

	Seller’s D/Q Oblig

SBS

Reasonable Inspection
	Steels & Busks v. Bleecker Bik (1956 QB)
	· Chemical additive in bulk that wasn’t in sample.

· 19(2)(a) or 19(2)(c)? Does the chemical make it “different”?
	· The fact that the chemical composition was different doesn’t make the bulk/sample different in essence, and essentially still the same product, so s.19(2)(c) can apply.

· “Quality” - ought to be restricted to those that are patent, or discoverable from reasonable examinations.

· Reasonable inspection – visible can be enough.

	Seller’s D/Q Oblig

SBS


Reasonable Inspection
	Godley v. Perry (1960 ERQB)
	· Toy killed kid’s eye. SBS of toys. 

· Argument under 19(2)(c) that there was a defect that should’ve been revealed by reasonable examination by the seller.
	· A “reasonable examination” involves common-sense standards – don’t have to test it to death to find the problems.

· Breach of 19(2)(c) found. 

	Part VI. DELIVERY

(A) Delivery, s. 31-36
	C.i.f. (cost of goods, insurance and freight): amount of money buyer is paying to seller covers all of these, so seller is responsible for these until goods reach the buyer; buyer-friendly, 38, 18(b) and (c) starts later.  C.&f. (costs and freight): delivery takes place at buyer’s place of business. F.o.b. (free on board) – delivery occurs when goods brought to ship/location specified.

	(B) Time of Delivery, ss.14, 32

	· Section 14(2):  depends on whether the term is condition/warranty. But generally if parties HAVE stipulated as to time for delivery, then it is interpreted as a condition.

· Section 32: Delivery + payment are concurrent conditions.

	Delivery

Time
	Bowes v. Shand (1877 HL)
	· K for rice, to be shipped in Mar/Apr, but most is loaded in Feb. Nothing wrong with rice but buyer has issues with timing. Wants to reject goods.
	· Time is of the essence and is a condition.  Court finds breach, because bulk was loaded too early. 

	Delivery

Time
	Charles Rickards v. Oppenheim (1950 ERCA)
	· K for car, but seller had to get car in certain condition before possession to be transferred to buyer. Seller consistently late, fails to meet consecutive deadlines set by buyer.
	· If parties make time of the essence, a buyer can waive it, but can also impose a new deadline.  Just because a buyer has waived one or more deadlines, seller cannot say that time (new deadline) is NOT of the essence. 

	Delivery

Documentary Sales
	Beaver Specialty Ltd v. Donald H Bain (1973 SCC)
	· K for walnuts, which went bad during shipment from Vancouver to Toronto. K said f.o.b.- Toronto (buyer’s place of business, which is weird)
	· “f.o.b. destination” – presumption that property interest passes to the buyer at the time and place it’s delivered f.o.b.

	Delivery

Proper Quantity

s.34
	In Re Moore & Co. and Landaier & Co. (1922 KBCA)
	· K for canned fruit, but seller packed them wrong.
	· A vendor must supply goods in accordance with the contract description, and he is not entitled to say that another description of goods will suffice for the purposes of the purchaser. The buyer may be placed in considerable difficulty by having goods tendered to him which do not comply with the description under which he bought, or under which he has resold. 

	Delivery

Delivery by Instalments, s.35
	Maple Flock v. Universal Furniture Products (Wembley) (1934 KBCA)
	· K for flock (stuffing for furniture), to be made in instalments, paid separately. Quality issues with one delivery: 35(2)? Can buyer reject all deliveries?
	· Court assumes 35(2) is also concerned with quality as much as time/quantity.
· Test if 35(2) applies: (1) The ratio quantitatively which the breach bears to the K as a whole; (2) The degree of probability/improbability that such a breach will be repeated.

· Here, breach wasn’t big proportion of deliveries, and didn’t happen again, so 35(2)(a) doesn’t apply and buyer can’t terminate whole K, just get damages.

	Part VII. OBLIGATIONS OF SUPPLIERS AND MANUFACTURERS

· Liability of remote parties to the ultimate purchaser and others (household members and bystanders) who may suffer damage when goods are used?

· Trade Practice Act 1996: see definition of “supplier.”  Imposes liability upon suppliers who engage in deceptive or unconscionable practices.

	(A) The Privity Problem
	· Extent to which a buyer can bring contractual action against non-sellers. Generally can’t impose K obligations against 3rd parties.

· Two types of Privity: (1) Horizontal – X has contract with Y. Z is 3rd party who bears the consequences. (2) Vertical – series of K between X-Y-Z [characteristic of manufacturer-supplier-consumer relationships].

	Supplier/Mfg Oblig

Horizontal Privity
	Lyons v. Consumers Glass (1981 BCSC)
	· Mom buys bottle from D. Child uses bottle, breaks and shatters her eye. Can child bring action against D using SGA? [Tort causation too difficult.] NO
	· There is no Privity of contract between the child and the seller, and the child can’t bring an action under BC’s SGA

	Supplier/Mfg Oblig

Vertical Privity
	Chabot v. Ford Motor Co (1982 HCJ)
	· P bought car from dealers, manufactured by Ford. 3 weeks later, car caught on fire. K had clause excluding liability from both seller and Ford.  Dealer + Mfger both liable.
	· Exemption clauses can be given full business efficacy w/o doing violence to parties’ intention that the vendor would assume the fundamental obligation of providing a suitable vehicle. These clauses are only for situations where the vehicle retained its essential character + capability as a motor vehicle. 



	(B) Models for Reform
	(1) Circumvent Privity: (a) agency often used in horizontal Privity; (b) specific performance in vertical Privity; get the middle party to co-op.

(2) Abolish Privity: (a) through statute. Business Practices & Security Act – eliminates Privity in supplier context, but doesn’t clarify what happens next. Can you impose obligations on 3rd parties? 

	Supplier/Mfg Oblig

Abolish Privity

US approach
	Henningsen v. Bloomfield Motors (1960 NJSC)
	· Horizontal + vertical Privity: buyer + buyer’s wife claiming action against manufacturer. Wife doesn’t have K with dealer.

· Both buyer and wife can sue manufacturer
	· Public policy demands that an implied warranty be imposed upon the manufacturer thereof that goods are wholesome and fit for use, and that said warranty runs with the sale of the goods for the benefit of the consumer.

· In the reasonable contemplation of the parties to the warranty, the wife is such a person that might be expected to become a user of the car. Her lack of Privity doesn’t stand in the way of prosecution against the manufacturer.

· The implied warranty of merchantability extends to purchaser, his family, and to other persons using it with his consent.

	Supplier/Mfg Oblig

Abolish Privity

US approach
	Morrow v. New Moon Homes (1976 Alask.SC)
	· Problems with mobile home. No personal injury. Claiming economic loss.

· Couple allowed to sue manufacturer.
	· A manufacturer can be held liable for direct economic loss attributable to a breach of his implied warranties, w/o regard to Privity of K between the manufacturer and the ultimate purchaser.

· Policy reasons: protection of vulnerable consumers; ensure good products

	Supplier/Mfg Oblig

Abolish Privity

Quebec approach
	General Motors Products of Canada v. Kravitz (1979 SCC)
	· K for sale of car. K between manufacturer + dealer had promises (18a and b). Can buyer sue both seller + manufacturer too under 18a/b? YES
	· Where an obligation is identified with the thing transferred, the successor by particular title of the 1st seller is not regarded as a 3rd party. 

· Dealer not only passing title + possession entitlements, but also passing on claims with regard to quality to the buyer = reify the obligation. 

	Supplier/Mfg Oblig

Abolish Privity

Cdn CL
	Fraser River Pile v. Can-Dive Services (1999 SCC)
	· X has insurance K with Y. Y has charter K with Z. Insurance K had “no subrogation” clause; X (insurer) waives right to sue tortfeasor Z. Ship sinks, and Z tries to rely on this clause (a K he’s not part of).
	· If there’s a clause in another’s K intended to benefit YOU (as a 3rd party), you can use that clause as a defence to any claims, provided you can show that the parties must’ve known that you would be the type of party to benefit from such a clause.

· 2nd issue: X and Y had killed the clause, but court says NOT when those rights under that clause have “crystallized” (i.e. the situation came up where Z should be able to rely on it).

	Part VIII. BUYER’S REMEDIES, 15(2)(3), 34-35, 38-40, 70

1. Personal (against the other person): Terminate K, damages, injunction/SP (equity), statutory
2. Real (in respect to the thing): CL (dependent on possession – bailment, security: pledge, lien), Equity (possession not required: mortgage, charge), statutory (P not required – lien)

	(A) Right to Reject Goods Tendered

1. Specific Goods, s. 15(4), 23
	· Right to reject is NOT the remedy, termination is. If buyer exercises it, ends primary and brings secondary obligations into play. Must communicate buyer’s election to terminate K (can also waive this right).

· Losing right to reject: when you elect to continue with K either by action or due to the circumstances. Section 15(4) + section 23(2).

	Buyer’s Remedies

Loss of Right to Reject Specific Goods
	Wojakowski v. Pembina Dodge Chrysler (1976 ManQB)
	· K for specific goods (car). Purchaser of specific goods never able to reject goods? NO

· Combo of 23(2) and 15(4): for specific goods, ppy passes right away, lose right to reject.
	· Batman thinks this is dubious: Court says that until the goods are accepted by the purchase, only a conditional property passes – not truly “unconditional acceptance.”

	2. Acceptance, s. 38-39
	· When buyer “accept” goods (s.39), he loses right to reject goods – through lapse of “reasonable time” or through buyer’s acts that are “inconsistent” with the seller’s title (if buyer acts wrt goods like as if they’re his, then deemed to have accepted them).

	Buyer’s Remedies

Loss of Right to Reject Acceptance
39(b)
	Hardy v. Hillerns and Fowler (1923 KBCA)

**law in Canada
	· K for wheat. Buyer resold wheat. After, tests showed it wasn’t the right quality. Buyer purported to terminate K

· Seller successfully raises 15(4) because 39(b) fulfilled.
	· Section 39 is independent from s.38, and immaterial that the reasonable time for examining the goods had not expired when the inconsistent act was done.

· The seller upon receipt of notice of buyer’s rejection, is entitled to have the goods placed at his disposal. If the buyer has done any act which prevents the seller from so resuming possession, that act is necessarily inconsistent with his right. Buyer must give possession to seller at the time of the rejection, not at later date.

· To get around this – put in K that 39 is clearly subject to 38.

	Buyer’s Remedies

Loss of Right to Reject

Acceptance

39(c)
	Rafuse Motors v. Mardo Construction (1963 NSSC)
	· K for tractor, which sucked. P suing for price, claiming D tried it out + accepted goods, so can’t reject K.
	· Court says buyer hadn’t really accepted, b/c needed the 6 months to “try out” the tractor and make sure it conformed with K. (6 months = extreme!)

· “Trying out” of the engine was, as understood by both parties, to be for the purpose of discovering whether or not it answered the conditions of the K, and it cannot be treated as an acceptance of it.

	Buyer’s Remedies

Loss of Right to Reject: Acceptance
39(c)
	William Barker (Junior) v Edward Agius [1927] KB
	· K for sale of coal. Shipment had parts that didn’t conform with K, but parts had been resold already. Does 39 or 34 apply?
	· 34(5) applies to situations where the seller delivers a mixture of goods, some that conform with K, and some that don’t. Buyer has a right to accept the goods that are in accordance with K, and reject the rest. 39 doesn’t apply to make him keep the whole bulk just b/c he purports to resell. [Even though part of what was delivered was accepted, can wait till a later time to reject goods if not in conformity with K]

	Part VIII. BUYER’S REMEDIES
(B) Right to Damages and Specific Performance

ss.54-57
	· General damages: buyer’s (54/56), seller’s (53). Special damages: buyer/seller (57). Specific performance: 55.
· Purposes for damages: (1) expectation interest, “forward-looking” (i.e. loss of profit) (2) reliance interest, restorative (i.e. for wasted expenditure) (3) restitution interest; engorgement of D’s benefit from breaching K. 

	Buyer’s Remedies

Measure of Damages
	Wertheim v. Chicoutimi Pulp Company (1911 HL)
	· Goods delivered at wrong time = breach of warranty. K value = 70, delivered value = 42, but resold for 65. Is P allowed to get damages (diff b/t market and K price) on top of profiting from resale? NO. Nominal damages of 5 shillings only.
	· The party complaining should be placed in the same position as he would’ve been if K had been performed (overarching compensation principle). Can’t use a formula that would result in overcompensation. 



	Buyer’s Remedies

Damages
	Bowlay Logging Ltd. v. Domtar Ltd. (1978) BCSC
	· K to log wood for timber sale. D didn’t provide enough trucks, so B couldn’t finish logging. D in breach of K.

· Can B claim compensation if D can show they were in a losing operation, even without a breach of K? NO. B limited to expectation interest.
	· K law doesn’t compensate P for damages resulting from a bad bargain. If D can prove that P would’ve incurred a loss on the K as a whole, the expenses he has incurred are losses flowing from entering the K, not losses flowing from D’s breach. In this case, the true consequence of D’s breach is that P is released from his obligation to complete the K (saved from incurring further loss). Restitutio in integrum.
· If proven that full performance would’ve resulted in a net loss to P, recoverable damages shouldn’t include this loss. If amount of expenditure is less than expected net loss, should be given nominal damages only. If expenditure exceeds loss, P should be given judgment for the excess.

	Buyer’s Remedies

Damages
	Cullinane v. “Rema” Manufacturing Co. Ltd (1953 ER CA)
	· K for D to supply a machine to P with a production rate of 6 tonnes/hr. Not met!

· Proper measure of damages flowing from breach of warranty?
	· CANNOT recover both the whole of the original capital loss AND the whole of the profit which he could have made (even if he limits the latter to 3 years).

· A person who has obtained a machine that can’t perform a particular function which it was warranted to perform, can: (1) when he discovers its incapacity, claim to recover the capital cost he has incurred (minus anything he can get by disposing of that material) = right back where he started, and better option if the profit-earning capacity was very small; (2) Where the warranty relates to performance, make his claim on the basis of loss profit, because the machine fell short in its performance of that which it was warranted to do. 

	Buyer’s Remedies

Damages
	Koufos v. C. Czarnikow, Ltd. (1967 ER HL)
	· K chartered C’s ship (Heron) to bring and sell sugar in Basrah. C didn’t know this intention, but knew there was a market for sugar in Basrah. Delay, breach of K, market price in sugar fell. 

· Can P recover as damages for breach of K a loss of a kind which the D, when he made the K, ought to have realised was not unlikely to result from a breach of K causing delay in delivery? Can change in market price be considered?
	· Losses that would only occur in a small minority of cases and that are NOT in the contemplation of the parties are thus not recoverable and vice versa (damages that would occur in majority of cases and would be fairly and reasonably be considered arising naturally from such a breach, so would be in contemplation of parties). 
· Hadley v Baxendale:

· (1) Damages should be such as may naturally and usually arise from the breach, or (2) Damages should be such as in the special circumstances of the case known to both parties may be reasonably supposed to have been in the contemplation of the parties, as the result of a breach, assuming the parties to have applied their minds to the contingency of there being such a breach.


	Buyer’s Remedies

Damages: Remoteness?
	Parsons Ltd. v. Uttley Ingham & Co. (1978 QBCA)
	· P bought nut hopper from U; installer left ventilator closed; caused mould; nuts made pigs sick; E.coli infection killed them!

· H: U liable for loss of pigs and expenses (vet), but not for loss of profit on future sales.
	· In cases where breach of K leads to physical damage, the test for remoteness is similar to that in tort = contractor is liable for all such loss or expense as could reasonably have been foreseen, at the time of the breach, as a (slight) possible consequence of it.

· Even though E.coli infection far worse than expected, the type or kind of damage was foreseeable even though the extent wasn’t.

	Buyer’s Remedies

Damages
	Wharton v Tom Harris Chevrolet Oldsmobile Cadillac (2002 BCCA)
	· W bought luxury car from dealer; sound system sucked. Tried many times to get it fixed.

· Is W entitled to damages for frustration, anxiety and inconvenience?

· H: Main point of K – “luxury”; discomfort reasonably foreseeable during the attempted repairs.

· Damages awarded for mental distress arising from breach of K should be restrained + modest.
	· (1) K-breaker not generally liable for any distress, frustration, anxiety, displeasure, which the breach of K may cause to innocent party. (2) Rule is not absolute. Where a major/impt part of K is to give pleasure, relaxation or peace of mind, damages will be awarded if the fruit of the K is not provided or the contrary result is instead procured. (3) In cases not falling within “peace of mind” category, damages are recoverable for discomfort caused by breach and the mental suffering directly related to that inconvenience/discomfort. However, the cause must be a sensory one as opposed to mere disappointment that K was broken. If effects are foreseeably suffered during a period when defects are repaired, they sound in damages even though the cost of repairs is not recoverable as such.

	Buyer’s Remedies

Damages
Interest
	Bank of America Canada v. Mutual Trust Co. (2002 SCC)
	· MT in 3 contracts with BAC to pay mortgage for condo project.  Refused to make payments. BAC sold building for much less, sued MT breach of K plus interest. Difference b/t compound and simple interest is $5M.

· Is BAC entitled to compound interest pre- and post-judgment? YES
	· Fulfilling expectation damages: must take into account that the value of money decreases over time; must apply appropriate interest rate and method of calculation to account for time loss if you want to award P full compensation.

· Fulfilling restitution damages: to prevent D from exploiting the time-value of money to their advantage (D benefits while P loses), courts must be able to award damages which include interest component that returns the value acquired by a D between breach and payment to the P. [Only award this if exactly parallels ED.]



	Buyer’s Remedies

Damages and Specific Performance

Non-delivery and Late Delivery
s. 54, 57
	Re R & H Hall Ltd and W H Pim (Junior) & Co. Arbitration (1928 HL)
	· K for sale of corn; allows for sub-sell, with original seller delivering bulk at certain dates, and failed to deliver. If failing to deliver, must give notice.

· If losses must be “in contemplation of both parties” how specific does that contemplation have to be? Damages?
	· Haldane: measure of damages – not merely the amount of damage, measure by loss in the market, which arises in the usual course of business from the breach; also extends (whenever special circumstances require) to such possible damages as may reasonably e supposed to have been in the contemplation of both parties @ time they made the K, as the probable result of the breach of it. Term giving right to re-sell is enough.

· Dunfermline: The parties didn’t merely contemplate, but actually provided for intermediate transactions to occur; not unreasonable to charge the seller declining to deliver the goods with the losses which have occurred to the string of dealers which the nature of the K and of the case provided for supplying in turn.


	Buyer’s Remedies

Damages, s.56, 57
Breaches of Conditions or Warranties of Quality
	Ford Motor Company of Canada Ltd. v. Haley (1967 SCC)
	· R bought trucks from A to haul gravel; didn’t work as well. Sue for damages. But kept the trucks.

· Quantum of damages? 56(1)(a): diminution or extinction of price?
	· Onus is on D to establish the value, if any, remaining in these trucks, and having failed to establish this, the damages that P is entitled to recover is the purchase price.
· If onus is on D to establish any remaining value, it follows that onus also on D to show that trucks’ earnings were greater than the loss caused by numerous breakdowns. No evidence, so appeal dismissed.
· Upon a breach of an implied condition for fitness of purpose (where buyer can’t rescind), the damage is prima facie the full purchase price, subject to diminution by such residual value, if any, that the seller may be able to establish.


	Buyer’s Remedies

Damages, s.56,57
Breaches of Conditions or Warranties of Quality
	Sunnyside Greenhouses Ltd v Golden West Seeds (1972 Alta CA)
	· S bought special roof panels from G; its special purpose known to G. Panels sucked; breach of warranty that they would last 7 years. Involved repairs and replacements.
· Issue: Can S claim capital loss and loss of profit simultaneously?
	· Loss of profit (or similar loss) which is the direct + natural consequence of the breach, may be claimed in addition to capital loss (diff between value of panels), if NO overcompensation.
· Contrary to Cullinane (can’t recover both heads of damage if leads to overcompensation). 

	Part VIII. BUYER’S REMEDIES
(B) Right to Damages + Specific Performance

5. Specific Performance, s.55
	· SP: mandatory, order party to perform the whole K. Injunction: not mandatory, in relation to particular obligation.

· Effect of these equitable remedies: Preserve performance of 10 obligations; prevent breach of K. Equity acts in order to prevent injustice if you had to rely on 20 obligations (i.e. damages NOT enough).

· To get ER: (1) Clean hands (2) Only if 20 obligations (damages) insufficient/inadequate (3) Goods are specific (possible ascertained) – a unique good in which damages or insufficient.

	Buyer’s Remedies

Specific Performance
	Re Wait (1926 ERCA)
	· K for wheat, already paid for. Before delivered, seller goes bankrupt. Now buyer joins other creditors to recover money. Buyer wants SP to get wheat. Court says NO.
	· K is for unascertained goods. If the goods aren’t specific or haven’t been ascertained, cannot get specific performance. 

· K is for 500 tons of wheat; don’t know which 500 tons yet.

	Buyer’s Remedies

Specific Performance
	Sky Petroleum v. VIP Petroleum (1974 ChD)
	· Gas station to be supplied petrol @ fixed price. Market price rose, supplier refuses to continue. Gas station wants injunction – ordering supplier NOT to break K (same as SP?)

· Court orders injunction.
	· Given the slowness of court and financial situation of the gas station, there is a serious danger that unless the court grants the injunction, the company will be forced out of business. Grant an injunction to restore the former position under the K until the rights + wrongs of the parties can be fully tried out.



	Part VIII. BUYER’S REMEDIES
(C) Statutory Remedies

SGA ss. 74-81

Consumer Protection Act, Trade Practice Act
	· Lien = interest given in ppy automatically by the law. If other person doesn’t perform, then lienholder can use the ppy in some way to generate revenue to pay the obligation (sell it off).

· Liens also characterized as: (1) General – lien involving another ppy that hasn’t cause the dispute (buyer’s lien), (2) Specific/special – traditional seller’s lien: keep possession of the ppy in dispute until other party pays.

· Summary: BUYER’S LIEN (non-possessory, general) + SELLER’S LIEN (possessory, specific)

· What if seller sells something that has a lien on it? NEMO DAT, and also breach of 16(c) – warrant that goods are free of encumbrances.

	Part X. Buyer’s Obligations to Accept and Pay

· [s.31] two central statutory duties on the buyer: (1) to accept the goods, and (2) to pay for them in accordance with K. 
· Rules for acceptance: Sometimes buyer is entitled to reject goods, then s.40: don’t have to return goods to seller, and enough that buyer ‘intimates’ rejection to seller. But if NOT entitled to reject goods, s.41: wrongful refusal to accept goods, makes buyer liable for loss + reasonable charge for care of goods. Factors relevant in buyer’s right to refuse: timing, delivery, quality.
· Rules for payment: Timing – 14(1): time of payment usually not a condition of K, so if late payment, presumption that it doesn’t give seller right to terminate K. Usually an intermediate term. Section 32 makes payment/delivery concurrent conditions. Time of delivery usually a condition, gives buyer right to terminate if there’s a breach. 
Letters of Credit
· 4 parties: buyer, seller, issuing banker, correspondent banker. (1) K of sale, with terms of buyer’s undertaking to procure LOC open to negotiation (cash or LOC) (2) IB notifies CB/seller of issued LOC, upon which seller makes draft. (3) Seller receives confirmed LOC, upon which he ships goods and acquires documents specified in LOC. Gives docs to CB, and if they correspond precisely with LOC, pays price, then gets reimbursement from IB. Purpose: Eliminate risk as much as possible.
· Banker’s promise in LOC may be irrevocable or subject to revocation. Unless otherwise agreed, deemed to be revocable.  Revocable credits not a binding K; can be cancelled anytime w/o notice to seller: Cape Asbestos v Lloyds Bank (1927).  Obviously, sellers don’t like this, so irrevocable LOC are more common.  But problem: NO consideration given by seller for the undertaking by the IB. So at best an irrevocable LOC is a standing offer which can’t be revoked once seller has acted on it by commencing performance: Urquhart Lindsay v Eastern Bank (1922).  OR, becomes irrevocable and binding once it reaches the seller: Dexters v Schenker (1923). OR more realistic view: consideration ignored in banking practices: Malas (Hamzel) and Sons v. British Imex Industries (1958).
· LOC (bank’s relationship with seller) is independent of buyer/seller’s K of sale. NO legal relevance to each other.
· LOC places entire risk of non-conforming goods on buyer. But unless seller’s documents conform precisely to the documents called for in the documentary credit, maybe IB need not pay price or accept seller’s draft: SH Rayner v Hambro’s Bank (1943). STILL strict compliance with LOC is demanded by courts.
· What’s the relationship b/t buyer and seller? (1) US: seller can seek payment from buyer b/c failure of bank to pay constitutes a breach under K of sale. (2) Buyer’s only obligation was to procure the LOC, and once performed, no payment obligation existed. #1 prevails.
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1. After a K is concluded between buyer and seller, a buyer’s bank supplies a LOC to seller.          2. Seller consigns the goods to a carrier in exchange for a bill of lading
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3.  Seller provides bill of lading to bank in exchange for payment.                                                      4. Buyer provides bill of lading to carrier and takes delivery of goods.

      Seller’s bank exchanges BOL for payment from buyer’s bank.

     Buyer’s bank exchanges BOL for payment from buyer.


	Buyer’s Obligation to Accept and Pay

Time of Payment –Letter of Credit (LOC)
	Kay Corporation v Dekeyser (1977 OntCA)
	· K to buy meat to be shipped elsewhere. No term as to when payment should be made.

· D argued no K at all because of no time term. DISMISSED, must pay damages for breach of K.
	· Section 27 of SGA makes it clear that there can be a valid K even though time of payment has not been agreed upon.  For s.27 NOT to apply, D has onus to prove that they “otherwise agreed.” S.27 applies when parties haven’t agreed on the time for payment.
· If buyer orders goods from seller w/o a time being fixed for payment or arrangements being made for credit, he must be ready to pay when the seller makes delivery. The fact that parties may have had discussions concerning the time of payment or the granting of credit is irrelevant.

	Buyer’s Obligation to Accept and Pay

Form of Payment – LOC
	Michael Doyle v. Bank of Montreal (1982 BCSC)
	· P sues BMO for not honouring a promissory note which bank accepted under int’l LOC.

· Held: BMO loses, must pay out to P.
	· If tender of docs doesn’t strictly comply with requirements of the credit, the banker is entitled to reject it; whether the discrepancy is significant or minute, and even though his objection is purely technical and the true motive is the falling market. But once accepted by the bank, can’t object about the discrepancy as a defence later on.

· Where documents have been mistakenly accepted, the banker can recover the money unless he has expressly contracted not to have recourse. Banker can have recourse only if (1) docs are false and seller has been deliberately responsible or grossly negligent, (2) docs are “genuine but not what the credit called for” and not “obvious,” (3) IB and CB have different views of what the docs should be.

	Buyer’s Obligation to Accept and Pay

Form of Payment – LOC
	United City Merchants (Investments) v. Royal Bank of Canada (1983 HL)
	· Bought stuff via LOC. Dispute b/t seller and its CB; CB refused to payout to seller b/c bill of lading didn’t conform and had false info on it, due to 3rd party. S didn’t know so not fraudulent.

· Court finds for seller. CB MUST PAY!
	· Bank is under contractual obligation to S to honour the credit (if on their face the documents conform with the requirements of credit), EVEN THOUGH the bank knows that S (@ time of presentation of docs) is alleged by B to have breached the K, entitling B to rescind K of sale. Exception: If seller, for purpose of getting credit, FRAUDULENTLY presents to CB documents with false info.

· Just because there’s a “material misstatement,” NOT enough to relieve CB of its obligations to S to pay.

	Part XI. SELLER’S RIGHTS AND REMEDIES

· Two sets of remedies: (a) personal, composed of an action against the buyer for price or damages; (b) real, composed of actions seller can take with respect to goods
· (A) Real Remedies: SGA ss.3, 42-51

· S.43: 3 real remedies: (1) unpaid seller’s lien, (2) right of stopping goods in transit, (3) right of resale. But #1/2 are really just preliminary steps towards right of resale
· Real remedies unnecessary if seller still has ownership/possession of goods. [Can’t resell something you don’t have.]

· #1/2 needed to counter seller’s obligation to DELIVER goods to buyer. Lien allows seller to withhold goods that otherwise you shouldn’t be able to retain. #2 used to get goods back which have already left seller’s possession; especially if buyer insolvent. 

	Part XI. SELLER’S RIGHTS + REMEDIES
(A) Real Remedies 

1. UNPAID SELLER’S LIEN, ss. 42-46
	- Seller must have POSSESSION of goods to exercise a lien over them. 

	Seller’s Rights and Remedies

Real Remedies

Unpaid Seller’s Lien
	Snagproof Ltd v. Brody (1922 AltaCA)
	· B buys clothing from S. Sends in shipment. B won’t pay until he gets the goods, S won’t send next batch until paid. 

· S in breach by refusing to deliver whole order, entitling B to damages unless B doesn’t pay for portion of goods delivered.

· S loses, B justified to withhold payment.
· NOW, s.45 says you CAN exercise lien over remainder of goods.
	· The refusal to pay can only excuse the P from further performance if such refusal amounts to a repudiation of the K. [Here, B wanted to continue K, but really needed the goods for his business so that he could pay.]

· Where goods sold are delivered in instalments and separate payment is to be made for each instalment as a general rule and in the absence of specific agreement, a lien CANNOT be claimed for a balance owing in respect of an instalment already delivered against instalments still to be delivered.

· In regard to severable K, the seller cannot withhold delivery of 3rd instalment till he has been paid for both the 2nd and 3rd instalments, unless (1) the non-payment involves a repudiation of the K, or (2) the buyer is insolvent.

	(A) Real Remedies 

2. The Right of Stoppage in Transitu, s.47


	- Goods can be stopped in transit only when the buyer is insolvent, as defined in s.3.
- This remedy is a preliminary step to exercising the lien.

	3. The Right of Resale, s.51

	- MOST SIGNIFICANT REAL REMEDY

 (1) Overarching principle – a K of sale is NOT rescinded by mere exercise of lien or stoppage in transit (i.e. title doesn’t revert back to seller). Rest of provisions set out how to get around this problem.

(2) Exception to nemo dat – seller doesn’t’ get title, but 3rd party does. Treats seller as agent of buyer.

(3)/(4) – mechanisms to transfer title back to seller. (3) If goods are perishable or unpaid seller gives notice to buyer to payup w/i reasonable time and doesn’t, seller can resell and recover damages. (4) If express in K that seller has right to resell, and does resell, the original K is rescinded, but seller can still get damages against original buyer.

Problem: What if buyer merely wants to keep the goods and not resell? No provision allowing you to simply rescind K. See Ward.

	Seller’s Rights and Remedies

Real Remedies

The Right of Resale
s.51(3)

	RV Ward v. Bignall (1967 QB)
	· K to buy 2 cars.  Buyer paid deposit, then offered to buy only 1 car instead. Seller then resells one car, can’t resell the other.

· Seller sues buyer for balance of K price.

· Court says NO, K is rescinded, so only get damages for non-acceptance, which is difference between K price and market price (which is much less).
	· Unpaid seller has a right to resell the goods if he gives notice of his intention to do so and the buyer does not within a reasonable time pay or tender the price.
· Here, seller didn’t deliver both cars to buyer. By selling one car, treated K as rescinded, so ppy in cars reverted back to him.

· So 51(3) extended to say: that after you give notice + buyer hasn’t paid after a reasonable time, whether or not you resell, the original K is rescinded.

	Part XI. SELLER’S RIGHTS + REMEDIES
(B) Personal Remedies

SGA ss. 41, 52-53, 57
	- Buyer in default – either hasn’t paid, or won’t accept the goods.

- Action for price (type of debt) + action for damages (similar to law covered under buyer’s remedies)
- Differences b/t debt and damage? 

· For damages, must prove loss, mitigation, and fit into remoteness test from Hadley. Can’t recover ALL damages.

· Better to have liquidated damages clause in K (set out loss in advance).

· Claim for debt – simply performance of a PRIMARY obligation, which is in K, but not subject to mitigation/remoteness tests.

	Seller’s Rights and Remedies

Personal Remedies

Debt, s.52
	Standard Radio Inc. v. Sports Central Enterprises Ltd. (2002 BCSC)
	· K to run ads on Z95. P sues D for debt, NOT damages.

· P proves elements of debt, and D has no supportable defence. P wins debt claim!
	· Debt is the remedy in respect of such promises to pay a liquidated sum of money (certain sum) as the CL enforces specifically. Damages are the CL remedy in respect of all other promises and of warranties. In such cases the CL doesn’t compel the party specifically to perform, but compels him to pay a pecuniary substitute for such performance.

· Inability to pay has never been a defence to an action on an unconditional debt.  P, once showing that (a) services were delivered with expectation of payment, and that (b) there was a reasonable expectation to pay (i.e. D requested the services)

	Seller’s Rights and Remedies

Personal Remedies

Debt, s.52

	Colley v. Overseas Exporters (1921 KB)
	· K for leather to be shipped. But ship couldn’t be found, so goods never arrived. Good faith efforts on everyone. 

· P suing for price.  NO, because title didn’t pass to buyer.  Can only get damages.
	· No action will lie for the price of goods until the property has passed. Exception = Under K of sale, price is payable on a day irrespective of delivery, and buyer refuses to pay, the seller may maintain an action for the price, although the ppy hasn’t passed, and goods have not been appropriated to K. 

· Where the property hasn’t passed, the seller’s claim must, as a general rule, be special for damages for non-acceptance. 

	Seller’s Rights and Remedies

Personal Remedies

Debt, s.52
	Stein Forbes v County Tailoring Company (1916 K)
	· K for sheepskins, shipped by 3 diff boats. 3rd lot not accepted by buyers – their fault! 

· Can seller sue for the price? NO, property hadn’t passed yet (even though buyer’s fault!). So seller can only claim damages.
	· Property passes when there is an appropriation of specific goods, as by the invoice in this case, and a tender (or willingness to tender). It would be strange for a businessman to keep the property on shipment in order to secure payment, but yet in taking the necessary steps to procure payment by appropriation and tender to part with the property before payment is in fact made. In such cases the ordinary inference to be drawn in that the seller does not intend o part with the property, except against payment. 


	Seller’s Rights and Remedies

Personal Remedies

Damages, s.53, 57
	Charter v. Sullivan (1957 UKCA)
	· K to buy car. D repudiated, but P found another seller. P sues for loss of profit b/c only sold 1 instead of 2 cars.

· P loses, only gets nominal damages.
	· If a seller can prove that a profit has been irretrievably lost on a SOG by the buyer’s default, it would be recoverable as damages under s.53(2). But where there has been a resale, the seller has the burden of proving a loss of profit beyond that which on the face of it has been recouped by the resale.

· Nominal damages only if can’t prove “an available market.” (i.e. If you can show your supply is AT LEAST as high as the demand, entitled to damages.)


	Seller’s Rights and Remedies

Personal Remedies

Damages, s.53, 57
	Victory Motors v. Bayda (1973 Sask Dist Ct.)
	· Same facts as above.

· P wins damages for loss of profit.
	· The market test is inapplicable where its strict application would lead to injustice, b/c it would produce an inaccurate assessment of the damages suffered by P. In such a case, refer to s.53(2).

· P has given evidence that it had a supply of vehicles @ hand and others close @ hand to meet all willing customers. This situation here opposite to Charter.

	Seller’s Rights and Remedies

Personal Remedies

Damages, s.53, 57
	Lazenby Garages Ltd. V. Wright (1976 HL)
	· K to buy 2nd-hand car. D repudiates, P resells for higher price, but still claiming damages for loss of profit of another car.

· P loses; suffered no damage. Just calculate b/t K price and prince in new K to new buyer.
	· If there a number of new cars, all exactly of the same kind, available for sale, and the dealers can prove that they sold one car less than they otherwise would have done, they would be entitled to damages amounting to their loss of profit on the one car.

· But there is no “available market” for 2ndhand cars b/c unique. So instead of s.53(3), use s.53(2). Test: what could reasonably be expected to be in the contemplation of the parties as a natural consequence of the breach?



	Part XII. TRANSFER OF TITLE BY NON-OWNER
 (A) Estoppel, SGA ss. 26-30, 58-68

	· Sections 26-30: rules for the purported transfer of title to a 3rd party by a person who is not the owner.

· Starting point: nemo dat quod non habet (no one can give more than they have): s.26(1).
· S.30: most important exception to nemo dat.
· Other exceptions: 27-30., 51(2), 59
· (1) AGENCY – the “non owner” is acting as agent for real owner. 26(1), 30(3), 59, 51(2). UPHOLDS nemo dat.
· (2) Outright denial of nemo dat rule – Market overt exception in 27, also in PPSA. 
· 30(3): Conditional sale K between A and C, where title hasn’t passed to A yet, but A is in possession and purports to sell to B. *subject to PPSA – this section won’t apply if C has security interest in the goods.
· 59(1): TRUE AGENCY

	Transfer of Title by Non-Owner

Buyer in Possession

[Voidable Title, s.28]
	Car and Universal Finance Co v. Caldwell (1964 UKCA)
	· D sold car to rogue. Rogue sold to innocent 3rd party, who took possession of car. Once D found cheque bounced, tried to find the rogue/his car.

· Issue: Can a voidable K be terminated without communication to the other party? YES

· D wins. K was terminated, so title didn’t pass to 3rd party. [X—Y—Z]
	· If communication was possible, there is inference that contracting parties require communication of termination. But a rogue would purposely avoid communication. In fraudulent circumstances, it doesn’t seem appropriate to hold that a party so acting can claim any right to have a decision to rescind communicated to him before the K is terminated. This would deprive the innocent seller of his right to rescind.

· But innocent seller must, once he discovers the fraud, take all possible steps to regain the goods, even though he cannot find the rogue nor communicate with him.”

	Transfer of Title by Non-Owner

Estoppel

Section 26(1)


	Shaw v. Commissioner of Police of Metropolis (1987 UKCA)
	· Agreement for N to give car to rogue, who sells car to S.  Cheque bounces. N wants car back, S claims he’s owner.

· Rogue never purported to transfer the property in the car; doesn’t pass until Rogue was paid. That didn’t happen, no transfer or ppy, so S loses.
	· Mere possession by an intermediate seller of the car and the registration book with the consent of the owner does not preclude the owner from asserting his title. But here, the owner’s signature on transfer slip and a document stating that N had sold car to L is the clearest representation, intended to be relied on by the ultimate purchaser, that N had transferred ownership to L.

· So if L had bought the car, they acquire good title against the claimant, by virtue of s.26(1) or, alternatively, by virtue of CL estoppel by representation. 

· S.26(1) does NOT apply to an agreement to sell.  It can only apply where the intermediate seller (L) has purported to transfer the property in the goods, whether the general/special property. Transfer of possession is not enough; “disposition” must involve some transfer of an interest in property, as contrasted with mere possession. 

	Transfer of Title by Non-Owner

Seller in Possession

Section 30(1)

	Pacific Motor Auction Pty. V. Motor Credits (Hire Finance) Ltd. (1965 PC)
	· A buys cars and sell them to C, who lets A keep and sell them at his dealership. A goes bankrupt, C revokes agency K. B comes to buy A’s cars. C wants cars back, claiming they’re his. B claims he’s bona fide purchaser w/o notice.

· Section 30(1) protects B. B wins!

· [Batman thinks courts are too strict regarding the continuity requirement.]
	· Section 30(1) not meant to govern A/C’s relationship, but intended to protect innocent purchasers where estoppel (s.26) gave insufficient protection, and where he is deceived by the vendor’s possession of goods or documents. 

· To avoid all this trouble, R must take physical delivery of cars to avoid the risk of an innocent purchaser acquiring title to it.

· If a person sells goods and continues in possession, even though he has made a valid K of sale, provided that he has not delivered them, he may to a bona fide buyer make a good title.

	Transfer of Title by Non-Owner

Seller in Possession

Section 30(1)
	Worcester Works Finance Ltd. V. Cooden Engineering Co. Ltd. (1971 UKCA)
	· C sold car to G (cheque bounces), G pretended to sell car to W, with hire-purchase agreement to M, but G took money + car. C repossesses car after cheque bounces. W suing for conversion of car; claiming they own car.

· C wins, protected by 30(1).

· (Think of G as seller in possession, and C is “buyer”)
	· The words ‘continues in possession’ refer to “the continuity of physical possession regardless of any private transaction between seller + purchaser which might alter the legal title under which the possession was held.”

· It is sufficient if he remains continuously in physical possession of the goods that he has sold to the purchaser. If so, he can pass a good title to a bona fide third person, and the original purchaser will be ousted.

· “Disposition” = all acts by which a new interest (legal or equitable) in the property is effectually created; so retransfer of property back to C is a “disposition.”

	Part XII. TRANSFER OF TITLE BY NON-OWNER
(D) Mercantile Agent, SGA ss.58-68
- in many jurisdictions these are in a separate Factors Act
	

	Transfer of Title by Non-Owner

Agent
Section 59(1)
	St. John v. Horvat (1994 BCCA)
	· R gave car to consigners to sell, who sold it to A without R’s authorization and knowledge. Consigners pleaded guilty to theft.

·  R wants car back, but A wants it as innocent buyer.

· A wins.
	· Section 29 doesn’t apply because consigners were lawfully in possession of the car.

· Section 59 applies as long these elements are met: (a) mercantile agent; (b) who was in possession of goods; (c) with the consent of the owner; and (d) made a sale in the ordinary course of business of a mercantile agent; (e) where the buyer has acted in good faith and w/o notice that the mercantile agent didn’t have authority to sell. 

· A mercantile agent doesn’t have to be in possession of transfer papers in order to be in “possession” of a motor vehicle for the purpose of s.58. Objective test to determine whether the disposal of goods was done “in the ordinary course of business of a mercantile agent” – conduct of seller or other circumstances that would put a reasonable buyer on notice that this wasn’t such a sale. 

· When it applies, s.58 creates an exception to the nemo dat rule preserved in s.26. If requirements of s.58 have been satisfied, s.26 doesn’t help the original owner.

	· Summary: B can rely on any of these: s.59(1), s.30(1)/(3) or s.26(1)
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