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Permanent Residence

In order to get a permanent residence a foreign national must:

1. First obtain a PR visa: R 6.

2. Meet the R. 70/72 requirements.

Particularly, they must be a member of a class: R. 70(1)(c)&(d) & 70(2) or 72(1) & 72(2).

Accompanying family members will also get PR visa: R 70(4).

A grandchild can't become a PR if the child doesn't become a PR: R 70(5).

Can seek to have H&C exemption from any requirement except those in MIs: OP 4 s. 5.3

Permit Holders

A class under R 64. See requirements under TRP, p. 9.

Federal Skilled Worker

A economic class established by R 70(2)(b) under s 12(2). s 14(2) allows for regulations. Although this must be assessed fairly, level of procedural fairness is low: Gurinder Singh, 2012 FC

Ministerial Instructions

Before assessing an applicant, Ministerial Instructions, established under s. 87.3(3), must be followed. Currently, MI 8 applies to the FSW class. Before someone can be assessed, they must fall within one of three streams:

1. Offer of Arranged Employment. The definition of arranged employment is in R. 82. An unlimited number of applicants may be assessed under this stream.

2. Occupation List. The applicant must indicate their primary occupation as one of the listed NOCs. A maximum of 5000 applications under this stream will be assessed each year. Only 300 applications from each NOC will be assessed each year.

0211 Engineering managers; 1112 Financial and investment analysts; 2113 Geoscientists and oceanographers; 2131 Civil engineers; 2132 Mechanical engineers; 2134 Chemical engineers; 2143 Mining engineers; 2144 Geological engineers; 2145 Petroleum engineers; 2146 Aerospace engineers; 2147 Computer engineers (except software engineers and designers); 2154 Land surveyors; 2174 Computer programmers and interactive media developers; 2243 Industrial instrument technicians and mechanics; 2263 Inspectors in public and environmental health and occupational health and safety; 3141 Audiologists and speech-language pathologists; 3142 Physiotherapists; 3143 Occupational therapists; 3211 Medical laboratory technologists; 3212 Medical laboratory technicians and pathologists’ assistants; 3214 Respiratory therapists, clinical perfusionists and cardiopulmonary technologists; 3215 Medical radiation technologists; 3216 Medical sonographers; 3217 Cardiology technologists and electrophysiological diagnostic technologists, n.e.c.

3. PhD student/graduate. A maximum of 1000 applications will be assessed each year. PhD students who have completed 2 years and are enrolled in a Canadian university or who have graduated from a Canadian university in the past 12 months. 

Class Requirements

Assuming someone falls within one of the three streams above, they must meet the minimum requirements, made mandatory by R. 75(3). These are:

1. Within 10 years before applying, accumulate at least one year of FT or FT equivalent work in a NOC 0, A or B: R. 75(2)(a)

2. Have actually performed the actions and duties listed in the NOC: R. 75(2)(b)&(c)

· The applicant bears the burden of proving this. Cannot simply state that the duties were performed: Al Ismaili, Sultan Hilal Majid, 2012 FC

3. Have submitted a language evaluation from a R. 74(3) organization and met the proficiency threshold designated by the minister under R. 74(1): R. 75(2)(d)

4. Submit Canadian or foreign equivalent educational credential: R. 75(2)(e)

5. Also, skilled worker must have settlement funds or arranged employment: R. 76(1)(b)

Points Assessment

Applicants must get at least 67 points (set by Minister): R. 76(1)(a).

1. Education: R. 78(1)

(a) 5 points for a secondary school credential;
(b)15 points for a one-year post-secondary program credential;
(c)19 points for a two-year post-secondary program credential;
(d)21 points for a post-secondary program credential of three years or longer;
(e)22 points for two or more post-secondary program credentials, one of which must be a credential issued on completion of a post-secondary program of three years or longer;
(f)23 points for a university-level credential at the master’s level or at the level of an entry-to-practice professional degree for an occupation listed in the NOC matrix at Skill Level A for which licensing by a provincial regulatory body is required;
(g)25 points for a university-level credential at the doctoral level.

2. Official languages: R. 79(3)

(a)for the four language skill areas in the skilled worker’s first official language,

(i) 4 points per language skill area if the skilled worker [gets a 7] in that language skill area,
(ii) 5 points per language skill area if the skilled worker [gets a 8]for that language skill area and
(iii) 6 points per language skill area if the skilled worker [gets a 9]for that language skill area; and

(b)for the four language skill areas in the skilled worker’s second official language, 4 points if the skilled worker [gets a 5] in each of the four language skill areas.

3. Work Experience: R. 80(1): (must be in NOC 0, A or B: R. 80(2))

(a)9points for one year of work experience;
(b)11points for two to three years of work experience;
(c)13 points for four to five years of work experience; and
(d)15points for six or more years of work experience.

4. Age, as of the date their application is made: R 81

(a)12 points for a skilled worker 18 years of age or older but less than 36 years of age;
(b)11 points for a skilled worker 36 years of age;
(c)10 points for a skilled worker 37 years of age;
(d)9 points for a skilled worker 38 years of age;
(e)8 points for a skilled worker 39 years of age;
(f)7 points for a skilled worker 40 years of age;
(g)6 points for a skilled worker 41 years of age;
(h)5 points for a skilled worker 42 years of age;
(i)4 points for a skilled worker 43 years of age;
(j)3 points for a skilled worker 44 years of age;
(k)2 points for a skilled worker 45 years of age;
(l)1 point for a skilled worker 46 years of age; and
(m)0 points for a skilled worker under 18 years of age or 47 years of age or older.

5. Arranged Employment: R 82

(2)Ten points shall be awarded to a skilled worker for arranged employment if they are able to perform and are likely to accept and carry out the employment and [basically, needs to be based on an LMO].

6. Adaptability: R 83

(1)A maximum of 10 points for adaptability shall be awarded to a skilled worker on the basis of any combination of the following elements:

(a)for the skilled worker’s accompanying spouse or common-law partner, other than a permanent resident residing in Canada or a Canadian citizen, the language proficiency in either official language of at least benchmark level 4 for each of the four language skill areas,[properly assessed],5 points;
(b)for a period of full-time study in Canada by the skilled worker of at least two academic years in a program of at least two years in duration whether or not they obtained an educational credential for completing the program and during which period they remained in good academic standing as defined by the institution, 5 points;
(b.1) [same as b, for an accompanying spouse who was not already a PR or citizen] 5 points;
(c)for any previous period of full-time work under a work permit or authorized under section 186 of at least one year in Canada by the skilled worker in an occupation that is listed in Skill Type 0 Management Occupations or Skill Level A or B of the NOC matrix, 10 points;
(c.1)[same as c, for an accompanying spouse who was not already a PR or citizen] 5 points;
(d)for being related to a person living in Canada who is described in subsection (5), 5 points; and
(e)for being awarded points for arranged employment in Canada undersubsection 82(2),5points.

(2) [Full time study = 15 hrs/week during the academic year, under a study permit or s. 188, at a recognized secondary or post secondary instution.]

(5) [1(d) refers to a parent, grandparent, child, grandchild, sibling, parent's sibling, or nibling of the applicant or of the applicant's accompanying spouse/common-law partner. The relative must be 18+, living in Canada, & citizen or PR.]

Substituted Evaluation

Permitted by R. 76(3): Officer may substitute their evaluation of the likelihood the applicant will become economically established in Canada if "the number of points awarded is not a sufficient indicator of whether the skilled worker may become economically established in Canada".

Officer should inform applicant that negative discretion is being considered: Sharma, 2011 FC.
Officers are under no duty to apply substituted assessment: Grigaliunas, Sarunas, 2012 FC.

PNP

Economic class under s. 12(2). Created by R 87. Nomination can be overriden by immigration officer: R 87(3). Officer may refuse a certificate if not given adequate information from the province or applicant: Wai, 2009 FC. PNP can be preferrable to FSW, since it is often faster. The applicant must:

1. R 87(1): be on the basis of their ability to become economically established in Canada.

· However, an officer cannot decline a nomination based on FSW criteria: Sran, 2012 FC.

2. R 87(2)(a): be named in a nomination certificate issued by a province.

3. R 87(2)(b): intend to reside in that province.

PNP classes are: skilled workers/service workers/trucking/northern workers; entrepreneur.

CEC

Another economic class under s. 12(2). Created by R 87.1.

Ministerial Instructions

MI 10: Maximum of 12,000 applications considered per year. Maximum of 200 occupations per B NOC. The following are NOT eligible under MI10: 1221 Administrative officers; 1241 Administrative assistants; 1311 Accounting technicians and bookkeepers; 6211 Retail sales supervisors; 6311 Food service supervisors; 6322 Cooks

Class Requirements

1. R 87.1(2)(a): One year of in-Canada FT-equivalent work experience in the past 3 years, in NOC 0, A or B. FT work means 30 hours in one week: R 73(1). 

2. R 87.1(2)(b)&(c): Performed the actions and duties described by the NOC.

3. R 87.1(2)(d): Meet language requirement set by the Minister.

Work experience obtained while a full time student does NOT count. Self-employment or unauthorized work does NOT count. Must have temporary resident status while working: R 87.1(3)

Note that if work permit was granted under R 206 or 207(c)or(d), temporary residence status is NOT granted: R 202. So, might be working with a permit, but not accumulating time towards CEC.

Investors/Entrepreneurs

A class under R 90(1)/R 97(1) respectively. Investor class requires business experience, net worth of 1.6 million and intent to invest, per R 88(1). Entrepreneur class requires control, management and job creation in a Canadian business. Currently on-hold & likely to be terminated by Economic Action Plan 2014.

Self-employed person

Defined in R 88(1) as a person who will contribute to cultural activities, athletics and management of a farm. R 100(1) creates the class of self-employed persons. There is a points assessment.

Start-up VISA

Created by MI 7 under s. 14.1. Max of 2,750 applications per year. Requires:

1. Commitment from approved investor group or venture capital fund to invest $75k/$200k.

2. Benchmark level 5 in all four language skills.

3. At least one year of post secondary education.

4. Have designated amount of settlement funds.

Live-in Caregiver Program (LCP)

Created by R 110. Must first get a work permit and TRV. To get a work permit, need (R 112):

1. Apply for live-in caregiver work permit before entering Canada.

2. Completed secondary school.

3. Have six months training or one year work experience in a field related to the employment.

4. Communicate effectively in English or French

5. Have employment contract with future employer.

Then, to get permanent residence (R 113), you need to have worked as a live in caregiver for two years out of the past four or 3,900 hours over 22+ months. 

Family Class

Membership in the Class

A class under s. 12(1), created by R 116. Membership is limited to (R 117(1)):

1. Sponsor's spouse, common-law partner or conjugal partner (a).

· "marriage", "common-law" and "conjugal" are defined in R 1, 2. Conjugal relationship is "marriage-like" and factors include: shelter, sexual & personal behaviour, services provided to each other, social activities together, financial affairs, public identiy as a couple, shared attitude towards children: M v H, 2009 SCC (cited in Abiola-Okanlawon, Thorton). It means more than dating, exclusivity and ongoing contact are factors: Thorton 2010 IRB. Prior common-law relationship is not evidence of a current relationship: Aviola-Okanlawon, 2011 IRB.

2. Sponsor's dependent child (b).

3. Sponsor's parent (c) or grandparent (d) (Max 5000 per year, per MI 9).

4. Sponsor's orphaned sibling, nibling or grandchild (f). 

5. Sponsor's adopted child, if adoption is legit (See R 117(1)(g), 117(2)-(8))

6. Any relative, if sponsor has no other family in Canada (h).

Sponsor must also meet certain requirements, below, and give an undertaking (R 120).

Excluded Relationships

1. R 117(9)(a) Spouse, common-law  partner or conjugal partner who is under 16.

2. R 117(9)(b) Spouse, etc, if sponsor has an ongoing undertaking with previous spouse, etc.

3. R 117(9)(c) Spouse, if sponsor was already married or if they have separated.

4. R 117(9)(d) Sponsor became a PR and did not declare the person as a non-accompanying family member. (See def'n of family member in R 1). This paragraph is constitutional and compliant with international instruments, and means what it says: de Guzman, 2005 FCA.

5. R 4; 4.1 Marriage or adoption was in bad faith.

6. R 5 mimics 117(9)(a) and 117(9)(c)

Conditional status

For a spouse, CL or conjugal partner, if the relationship was less than two years at the time of application, and they did not have children together, permanent residence will be conditional on 2 years of contiuous cohabitation, except for sponsor's death or abuse: R 72.1

In Canada Spousal sponsorship

A class under s. 12(1), created by R 123. Membership is limited to (R 124) a cohabiting spouse or common-law partner of the sponsor, who currently has TR status in Canada. R 125 excludes people just like R 117(9). CBSA currently doesn't enforce lapse of the underlying temporary status until the decision on the sponsorship application is made.

R. 72.1 applies here as well (see just above).

Sponsors

Applies to both in Canada Spousal and Family Class sponsors.

Allowed by s. 13(1) and described starting in R 130(1). Sponsor must be a citizen or PR, at least 18, residing in Canada. If sponsor is a citizen who does not currently reside in Canada, they can still sponsor if they intend to live in Canada when the primary applicant becomes a PR: R 130(2).

After becoming PR as a result of being sponsored as a spouse, cannot sponsor a new spouse for 5 years: R 130(3).

Sponsor must undertake to reimburse Federal/Provincial governments for any social assistance benefits the sponsored person receives. This genearlly lasts for three years for spouses, twenty years for parents/grandparents, ten years for children and other family members : R 132. Debt accrued as a result of the undertaking may be deferred, but not forgiven, in cases of abuse or other circumstances; the government must give the sponsor an opportunity to explain why immediate collection would not be fair, and consider those circumstanecs: Mavi 2011 SCC

As well as the requirements in R 130, a sponsor must (R 133):

1. Intend to fulfil the undertaking.

2. Not be subject to a removal order.

3. Not be detained

4. Not be convicted of certain offences (see R 133(3)(e)-(f))

5. Not be in default of an undertaking or support obligations or an undischarged bankrupt.

6. Have required minimum necessary income (R 133(3)(j), but see R 133(4)), 

7. Not be in receipt of social assistance other than for a disability.

H&C (not a “class”, but a way to get PR)

Allowed by s. 25, as an application that can be made for permanent residence by a person who is inadmissible or does not meet the requirements of the Act. Cannot make H&C if the person is inadmissible under sections 34, 35 or 37. The Minister MUST consider the request of a foreign national inside Canada [including a request for fee exemption from s. 25 itself – Toussaint, 2011 FCA], and MAY consider the request of a foreign national outside Canada. The Minister may grant PR status or exemption from any applicable criteria of the Act if it is justified by humanitarian and compassionate considerations, taking into account BIC.

In Canada H&C applications may be risky due to Op Bulletin 542: Failed H&C applications will be referred to CIC officer for further investigation if the applicant may have an unreported inadmissibility or holds no legal status and is not subject to a removal order.

If the H&C request is granted, a PR visa is issued: R 67 or 68 and for accompanying family members: R 69. 

Although there is substantial discretion when considering an H&C application, reasonableness is still necessary: Baker, 1999 SCC. 

See factors in case law in main CAN (Baker, Caine 2011 FC, Sylvester). If the inadmissibility arises out of criminality, the Ribic factors may apply (p. 15). 

1. unusual, undeserved and disproportionate hardship if removed;

· Unusual & undeserved: not anticipated by Act or Regs, & result of circumstances beyond the applicant's control: IP 5 s. 5.10

· Disproportionate: doesn't meet above test, but the person would suffer a disproportionate impact due to their personal circumstances: IP 5 s. 5.10

· Hardship should be assessed globally, based on all H&C factors, not on a factor by factor basis: IP 5 s. 5.10

2. Establishment/ties to Canada and to country of origin.

· But "Court reluctant to reward individuals in Canada for time accumulated in Canada without a legal right to [do so] and absent circumstances beyond their control": Caine.

· Factors out of the applicant's control include their home country being unsafe to return to, or being in Canada with legal status for a lengthy period of time: IP5s.5.14

· Marriage alone is not automatically a sufficient ground of hardship: IP 5 s. 5.13.

3. Availability of health treatment

4. discrimination

5. BIC

· Officer must be "alert, alive and sensitive" to BIC: Sylvester. 

· an important factor that attracts significant weight, but not necessarily an overwhelming factor in every case: Baker.

· Negative effects experienced by the child not necessarily disproportionate hardship: Caine.

· But, do not have to establish "unusual, undeservered or disproportionate hardship" in relation to BIC: Sylvester.

· BIC factors include: age of child, dependency between child and applicant, child's establishment in Canada, child's links to country where H&C applicant would go, medical, educational and gender issues: Sylvester

· Could be any child, inside or outside Canada, any relationship to the applicant.

Temporary Residence

A TR is entitled to enter and remain in Canada, so long as they abide by their conditions: s 29.

Requirements

To become a temporary resident, a FN must (s 22(1)):

1. Hold visa or other document, as required by regulations: s 20(1)(b).

2. Establish that they will leave at the end of the authorized period: s 20(1)(b); .

But, an intent to become PR is OK: s 22(2). 

3. Not be subject to a designation by the minister under s 22.1(1) (Contestable: R 182.2).

A TR visa must be obtained BEFORE entering Canada: R 6.
But, there are exceptions under R 7(2):

1. Fall within R 190 (citizen of gloabl north, PR in US, diplomatic stuff, etc): R 7(2)(a).

2. Have a TRP under s. 24(1): R 7(2)(b). 

To get a TR visa, a FN must:

1. Apply as a visitor, worker or student, and meet those requirements: R 179(a)&(d)

2. Establish they will leave Canada at the end of the authorized period: R 179(b)

3. Hold a passport of another country: R 179(c)

4. Not be subject to a designation by the minister under s 22.1(1): R 179(g)

5. Meet the requirements above both when the TRV is issued and upon entry: R 180

Conditions

All TRs are subject to conditions (R 183), some of which may be varied by the officer (R 185):

1. Leave at the end of the authorized period: R 183(1)(a)

· The default period is 6 months, but may be set otherwise by officer: R  183(2)

· The period begins upon entry to Canada: R 183(3). 

· The period may end early if the TR leaves without obtaining prior reentry authorization, or if work permit, study permit or TRP expires: R 183(4)(a)-(c). 

2. Not work or study unless authorized: s 30; R 183(1)(b)&(c)

· Note that some work and study is permitted without authorization, discussed below.

Extension

TR status can be extended (R 181) or restored within 90 days of loss (R 182). If an application for extension is made, the authorized period is extended until the application is considered, under the same conditions as the original status (aka 'implied status'): R 183(5)&(6)

Visitor

A class under R 191&192. Must abide by conditions described above: R 193. 

Work Without Permit

Generally cannot work without a permit: R 196. But, there are a number of FN who may work without a permit (R 186): Business visitors (See R 187), diplomats, full time students working on campus, permorming artsers, sportsers, foreign news reporters, guest speakers, sports/arts judges & referees, member of crews, etc.

Study Without Permit

Generally, cannot study without a permit: R 212. But FN may study without a permit if (R 188): family of diplomats, military, course less than 6 months.
Minor children may attend school, if parent is authorized to work or study: s. 30(2). 

Work Permit

Prescribed as a class by R 194 & 195.

Application

Can always be made from outside Canada: R 197
Can generally be made upon entry to Canada only if FN can get TR upon entry under R 190: R 198.
Can only be made after entry in specific circumstances (R 199): already hold a work or study permit, are working under R 186, have TRP valid for 6+ months, falls within R 206 or 207

Requirements

In order to get a work permit, the FN must (R 200(1)):

1. Apply properly: R 200(1)(a).

2. Establish they will leave on time (R 200(1)(b)), except for R 206, 207(c) or (d): R 200(2)

3. Falls within one of the categories in R 203-208: R 200(1)(c). See "Suitable Work" below.

A work permit may nonetheless be denied if: (R 200(3)):

1. officer has reasonable grounds to believe FN unable to perform the work: R 200(3)(a)

2. FN failed to comply with condition within the last 6 months (some exceptions): R 200(3)(e)

3. FN has already worked in Canada for 4+ years: R 200(3)(g), not including work while a full time student: R 200(4).

A work permit becomes INVALID upon expiry or enforceable removal order: R 209. 

Suitable Work

Arranged Job Offer

Unless another section applies, a work permit will only be granted if the FN has a suitable offer of employment: R 200(c)(iii). The employment is assessed under R 203:

1. Job offer must be genuine (see R 200(5) for def'n of genuiness): R 203(1)(a)

2. Employment of the FN will not negatively effect Canadian labour market: R 203(1)(b)

· If job requires ability to speak in a foreign language, this is a Bad Thing: R 203(1.01).

· Opinion of Dept of Employment and Social Development ("LMO") based on R 203(3):

a. employment of FN likely to result in job creation for Canadians

b. employment of FN likely to result in skills development for Canadians

c. employment of FN likely to fill a labour shortage

d. wages and working conditions consistent with occupational/Canadian standards

e. employer has or will make reasonable efforts to hire or train Canadians

f. will employment of FN adversely affect labour dispute or persons involved therein

g. has employer fulfilled commitments made regarding previous TFWs. 

3. Live-in caregivers, they must reside in employer's household, provide child/senior/disabled care; employer must provide accommodations, be able to pay wages: R 203(1)(d)(i)-(iii)

4. Employer must have good history with previous TFWs: R 203(1)(e)&(1.1)&(2).

International Agreements & Canadian Interests

Otherwise, can get in under R 204 or 205. This does not require a job offer (R 200(c)(ii)), but if there is a job offer it must be genuine. (R 200(c)(ii.2))

Can work pursuant to an international agreement: R 204

Can work if it would create significant social benefits, maintain reciprocal employment for Canadians in other countries, is designated on the basis of being related to research or education, or is of a religious or charitable nature: R 205

Other Reasons

May fall within 206-208: R 200(c)(i)

A FN with a refugee claim or unenforceable removal order, who has no other means of support, can get a work permit: R 206.
Live in caregivers, spouses, protected persons, H&C applicants, and family members of any of the above, who live in Canada, can get a work permit: R 207.
Destitute students and TRP holders, with no other means of support, can get work permit: R 208

Extension

Renewal of a work permit can be applied for under R 201, if made before the permit expires and they have complied with all conditions, and continue to meet the requirements of R 200.
 The person can work without a permit until decision is made: R 186(u).

Study Permit

A class under R 210-211.
Do not get temporary residence if granted study permit under 215(1)(d): R 218

Application

Generally, application should be made before entering Canada: R 213
Can apply upon entry only if US citizen or PR, resident of Greenland or StP/M: R 214
Can apply after entry only in specific circumstances (R 215(1)): already hold a work or study permit, subject to unenforceable removal order, have TRP valid for 6+ months,  fall within R 207. Additionally family members of FN may get a study permit if the FN (R 215(2): has a work or study permit, has a TRP valid for 6+ months, is subject to an unenforceable removal order, or is a 186(e),(h),(i) or (l)

Requirements

In order to get a study permit, the FN must (R 216(1)):

1. Apply properly: R 216(1)(a)

2. Establish they will leave on time: R 216(1)(b), except for R 206, 207(c) or (d): R 216(2)

Extension

Renewal of a study permit can be applied for under R 217(1), if they have: applied before the study permit expires, complied with conditions, good standing at school, and still meet R 216.
The person can study without a permit until decision is made: R 189.

Temporary Resident Permit

Despite inadmissibility or failing to meet requirements of the Act, can get a TRP is officer thinks it is justified in the circumstances: s 24(1). Designated foreign nationals will have a harder time: s 24(5)-(7). 

Can transition into PR if R 65.1 is met, which requires membership in the class defined by R 65:

1. Have TRP under s. 24(1): R 65(a)

2. Have resided in Canada for the required length of time (R 65(b)):

1. 3 years if inadmissible under 38(1), 42(a), 42(b) [health stuff]

2. 5 years if inadmissible under other ground

3. But: never, if inadmissible under s 34, 35, 36(1), 37(1).

3. Have not become inadmissible on any new ground since permit was issued: R 65(c)

4. Are currently in Canada to establish PR and are applying for PR: R 65.1(1)(a)&(b).

5. Hold required documents/medical certificates: R 65.1(1)(d) (but see R 65.1(3)&(4))

Inadmissibility

Applies across the board to PR & Visitors. Consider this for EVERYTHING. Under s 33, "facts" include facts arising from omissions and facts for which there are reasonable grounds of belief.

Security

A PR or FN is inadmissible for (s. 34(1)), unless minister declares otherwise under s. 42.1:

a. engaging in espionage against Canada or contrary to Canada's interests

b. engaging in or instigation subversion by force of any government

      b.1. enganging is subversion against democratic government

c. engaging in terrorism

· R 14 allows findings made by IRB/Canadian court to be conclusive

d. being a danger to the security of Canada

e. engaging in violence that might endanger the safety of persons in Canada

f. being a member of an organization that engaged/engages/will engage in (a), (b), (b.1), or(c)

Human or International Rights Violations

A PR or FN is inadmissible for (s. 35(1)): [42.1 applies only to (b) and (c)]

a. Commiting an act outside Canada that falls within s 4-7 of Crimes Against Humanity and War Crimes Act

· R 15 allows findings made by ICC/IRB/Canadian court to be conclusive

b. Being a prescribed senior official in service of a government that engages in terrorism, systemic human rights violations, genocide, war crimes, crimes against humanity.

· R 16 defines these officials as anyone whose position made them able to exert significant influence on exercise of governmental power, or able to benefit from their position, including: heads of state, members of cabinet, senior advisors, senior members of public service, senior members of military, intelligence, or secret services, ambassadors and senior diplomats, members of the judiciary.

c. Only applies to FN, if entry into Canada restricted by international organization due to imposing sanctions against another country.

Serious Criminality & Criminality

Equivalency of foreign offences to domestic ones is based on (1) language of the statutes, (2) whether evidence would sufficie to meet essential elements of the offence in Canada, or both: Abid, 2011 FC. It is a question of law: Park, 2010 FC OR fact: Abid. This may depend on whether the equivalency determination is based on (1) or (2).

PR or FN inadmissible for serious criminality if (s. 36(1)): 

a. convicted in Canada of an offence with max term of 10+ years, or actual term of 6+ months

b. convicted outside Canada of an offence that, if commited in Canada, would have max term of 10+ years

c. committing an act outside Canada that falls within (b). (based on BOP: s. 36(3)(d))

FN (NOT PR) inadmissible for criminality if: (s. 36(2)):

a. Convicted in Canada of an indictable offence, or two other offences.

· R 18.1(2): If only two+ summary offences, and 5 years as passed since completion of sentence, then no longer inadmissible

b. Convicted outside of Canada of something that would be one of the above in Canada.

c. Commited an act that would have been one of the above.

d. Committing, on entering Canada, a prescribed offence.

· R 19: this means any indictable offence under CCC, IRPA, Firearms, Customs, CDSA

Application of (1) and (2) (s. 36(3)):

a. Hybrid offences are deemed to be indictable, even if prosecuted summarily.

b. Cannot base inadmissibilty on conviction where there has been record suspension, or if there has been an acquittal.

c. (1)(b)&(c)&(2)(b)&(c) no longer apply once rehabilitated

· R 17: Can apply for rehabilitation (a) 5 years after completion of sentence, if 36(1)(b) or (2)(b) apply, or (b) 5 years after committing the offence, if 36(1)(c) or (2)(c) apply. In either case, cannot have any subsequent offences.

· Facts to make argument for rehab: family ties, econ contribution, remorse and admitting things, as well as compliance with all the conditions. 

· R 18 Deemed to be rehabilitated if: (these also require clean(ish) record in Canada)

· (2)(a): convicted of indictable offence committed outside Canada; max term in Canada less than 10 years, at least 10 years have elapsed since completion of the sentence.

· (2)(b): convicted of 2+ summary offences outside Canada, at least 5 years have elapsed since completion of the setence

· (2)(c): committed offence referred to in 2(a), at least 10 years elapsed since the day after the commission of the offence.

d. Determination of 1(c) based on BoP.

e. Cannot base inadmissibility on "contraventions", Young Offenders acts or youth sentences.

Organized Criminality

PR or FN inadmissible for organized criminality if (s 37(1)), unless 42.1 declaration by minister:

a. Being a member of an organization that is believed to be engaged in a pattern of criminal activity, planned and organized by a number of persons, to commit indictable offences.

b. Engaging, in the context of transnational crimie, in activities such as people smuggling, trafficking in persons or money laundering.

But, there is an exception if the only association is entering Canada with the assistance of a person involved in organized criminal activity: s. 37(2).

Health

FN inadmissible on health grounds if health condition(s. 38(1)), based on an assessment by a medical officer (R 20):

1. is likely to be a danger to (a) public health or (b) safety.

2. (c) might reasonably be expected to cause excessive demand on health or social services. These terms are defined in R 1(1). 

· This must be assessed on an individualized basis, taking into account financial resources of the family and actual likelihood of social services being used: Hilewitz & De Jong, 2005 SCC

But, 38(1)(c) does NOT apply to a member of the family class who is a spouse, common law or conjugal partner or child of the sponsor: s. 38(2)(a)

Misrepresentation

A PR or FN is inadmissible for misrepresentation for two years (s. 40(2)(a)) if they (s. 40(1)):

a. directly or indirectly misrepresent or withhold material facts that induces or could induce in error in the administration of the Act.

b. Being sponsored by a person who is inadmissible for misrepresentation, if justifiable considering the facts of the case (s. 40(2)(b))

Inadmissible family member

FN is inadmissible if s. 42(a) their (sometimes non-)accompanying family member is inadmissible, or (b) they are accompanying an inadmissible person

R 23: 42(a) applyies to non-accompanying family members if:

a. FN is applying for PR,  AND

b. non-accompanying family member is: spouse (unless relationship broken down in fact), common-law partner, dependent child of FN and FN has custody, dependent child of dependent child of FN and FN or any accompanying family member has custody. 

Exception – Application to Minister

s. 42.1 Minister (of Public Safety: s. 4(2)(d)) may, on (1) application or (2) their own initiative, declare that 34, 35(1)(b)or(c) or 37(1) do not constitute inadmissibility, if satisfied that it is not contrary to the national interest, (3) considering only national security and public safety considerations.

No H&C consideration allowed; not a balancing test between possible detriments and benefits, rather any detriment may be sufficient to deny relief; innocent or coerced participation in a terrorist organization may be grounds for relief; no determinitve list of factors: Agraira, 2011 FCA.

Removal & Detention

Loss of Status & Removal

Regulations apply: s. 53.

If an officer finds inadmissibility, they write a report to the Minister: s. 44(1). This report also applies to a FN's family members in Canada: R 227(1). Any removal order made against the FN also applies family members of the FN who are subject to s. 42 inadmissibility: R 227(2).

Removal orders can be "departure", "exclusion" or "deportation" orders: R 223. If a FN is subject to a departure order, they must voluntarily leave within 30 days or it becomes a deportation order: R 224(2). 

The Minister may make a removal order in certain circumstances (but see R 228(4)):

· Departure order, due to PR's failure to meet residency obligations: s. 44(2)/R 228(2)

· Deportation order, due to FN's 36(1)(a) or (2)(a) or 40(1)(c): R 228(1)(a)&(b)

· If FN's s. 42, same order as against the inadmissible family member: R 228(1)(d). 

Otherwise, the report must be first forwarded to the Immigration Division: s. 44(2). The ID can make conditions: s. 44(3). At the conclusion of an admissibility hearing, the ID may: (s. 45):

a. Recognize the right of a citizen or PR to enter Canada.

b. Grant PR or TR status to a FN, if satisfied the FN meets the requirements.

c. Authorize a PR or FN to enter Canada for further examination, with or without conditions.

d. Make a applicable removal order against an unauthorized FN, or an inadmissible PR or FN 

· Deportation order if inadmissibility arises from: 34(1), 35(1), PR's 36(1), FN's 36(1)(b) (c), 36(2)(b)-(d), 37(1), 40(1)(d): R 229(1)(a)-(e)&(i)

· Exclusion order if inadmissibility arises from: 38(1), 39, 40(1)(a)(b), 41: R 229(1)(f)-(h)&(j)-(n)

· But, (f), (g), (h), (j), (l) or (n) become deportation if prior removal order on same grounds, failure to comply with conditions, unrelated conviction in Canada: R 229(3)

PR loses status when a removal order against them comes into force: 46(1)(c).

TR loses status 47(a) at the end of the authorized period, (b) if officer or ID determines they have failed to comply with any requirement, or (c), if TRP is cancelled.

A removal order is enforceable if it is in force and not stayed: s 48(1). The passage of time never voids a removal order: R 235. A FN must leave Canada immediately if subject to an enforceable removal order: s 48(2). They may voluntarily comply by appearing before an officer and showing they can and will leave: R 238. Otherwise, they are removed by the minister: R 239.

A removal order comes into force on the latest of: the day the order is made, if there is no right to appeal, then end of the appeal period, or when a final determination is made: s. 49

A removal order is stayed if there is a contradictory judicial order, until a sentence of imprisonment is completed, or if a stay is imposed by the IAD, s. 114(1)(b) or the minister: s. 50

· Minister may impose a stay on all removal orders to a country if there is a generalized risk to the civilian population due to armed conflict, environmental disaster, etc: R 230(1)

· The stay does not apply to 34(1), 35(1), 36(1), 36(2), 37(1): R 230(3).

· There is a stay while an appeal from the RAD is underway: R 231(1), and while there is a pre-removal risk assessment application: R 232.

· There is a stay for H&C or public policy, until the decision to grant PR is made: R 233

· If AG agrees to withdraw charges or summons upon revomal, then no contraditions: R 234.

· A decision obtained in order to get a stay doesn't count: Idahosa, 2008 FCA. 

If a removal order is not enforced and the FN become a PR, it is void: s. 51. 
If a removal order is enforced, FN may not return to Canada without authorization: s. 52(1). 

· but not if the removal order was a departure order: R 224(1).

· or an exclusion/deportation order for s. 42(b): R 225(4)/R 226(2). 

· If the removal order was an exclusion order, then the ban is for one year: R 225(1)&(2)

· But if the exclusion order is for s. 40(2)(a), then ban is 2 years: R 225(3).

· If removal order is deporation order, ban is permanent: R 226(1).

· During the banned period, written authorization is required to return: R 225(1)/R 226(1). 

A removal order is enforced when the foreign national leaves, if they get a certificate of departure, or when they present themselves to an officer outside Canada: R 240. If the removal is not voluntary, they may be removed to the country from which they came to Canada, the country in which they last permanently resided, country of citizenship or country of birth: R 241(1). 

If a removal order is enforced, there was no right of appeal, and the decision is overturned on JR, FN can return to Canada at minister's expense: s. 52(2). Otherwise, FN has to pay back Canada for the costs of removal before being allowed to return: R 243. 

Detention & Release

ID deals with all reviews under this Division: s. 54. There are regulations: s. 61.

Detention

Factors to be considered here (R 244-248) are described under review, below.

PR or FN can be arrested with a warrant, if there are reasonable grounds to believe the person is inadmissible and either a danger to the public or unlikely to appear for any proceedings: s. 55(1)

FN can be detained WITHOUT a warrant if the above applies, or officer not satisfied with their identity: s. 55(2).

PR or FN can be detained on entry to Canada if necessary for examination or grounds to believe s. 34-37 apply: s. 55(3). DFNs under 20.1(1) must be detained: s. 55(3.1). 

Detained people can be released by officer with conditions: s. 56(1). DFNs cannot: s. 56(2).

If PR or FN is already under arrest for another reason, they must be transferred to immigration officer at the end of that arrest: s. 59. Minor children should only be detained as a last resort: s. 60, and only after consideration of special factors (R 249):

a. availability of alternative child care/protection arrangements

b. anticipated length of detention

c. risk of continued control by smugglers

d. type and conditions of detention

e. availability of segregation between minor children and unrelated adults

f. availability of education, counselling and recreation services

Review of Detention

ID must review reasons within 48 hours of detention, then within seven days, and then within once a month: s. 57(1)&(2). For DFNs, review is witihn 14 days and then only once every 6 months (not sooner): s. 57.1(1)&(2). In both cases, the person concerned must be present: s. 57(3)&57.1(3). 

The ID will order release unless s. 58(1):

a. they are a danger to the public, considering (R 244(b)/R 246):

· association with a criminal organization or people smuggling: R 246(b)&(c)

· conviction related to sexual, violent and certain drug offences: R 246(d)-(g)

· "a present or future danger to the Canadian public", not just a return to previous activities: Re X, 2009 IRB

b. they are unlikely to appear for future proceedings, considering (R244(a)/R 245):

· being a fugitive from justice in a foreign jurisdiction: R 245(a)

· previous compliance with departure order, appearances, conditions: R 245(b)-(d)

· previous avoidance or escape from custody: R 245(e)

· involvement with or vulnerability to people smuggling groups: R 245(f)

· existence of strong ties to a community in Canada: R 245(g)

c. Minister is taking steps to inquire into suspicion re: s. 34-37.

d. Minister believes FN's identity may yet be established, and FN is non-cooperative, considering (R 244(c)/R 247):

· FN's coopertaion: R 247(1)(a)

· destruction of documents or use of fraudulent documents: R 247(1)(c)

· provision of contradictory information or existence of contradictory docs: R 247(1)(d)/(e)

e. DFN's identity has not been established.

Other factors that should be considered (but not for DFNs (s. 58(1.1))are (R 248):

a. reason for detention

b. length of time in detention

c. length of time detention likely to continue, if determinable

d. delays caused by Department or person concerned

e. existence of alternatives to detention

Note that the Minister is responsible for establishing the s. 58(1) factor; prior detention reasons are a prima facie basis for continued detention; There must be clear and compelling reasons to stop a continued detention (new evidence or new arguments): Thanabaalasingham, 2004 FCA. 

DFN may be released if exception circumstances exist or reasons for detention no longer exist: s. 58.1(1)&(2). 

ID can order PR or FN detained if subject to examination or hearing or removal order and unlikely to appear: s. 58(2). 

Upon release, ID may order conditions: s. 58(3), and MUST order conditions for DFN: s. 58(4).

Certificates & Protection of Information

Government uses this to find people inadmissible and detain them without harming national security. Minister must first sign a certificate stating there is inadmissibility due to 34-37 and refer it to FC, along with as much evidence as they can: s. 77(1)&(2). If the judge determines it is reasonable (s. 78), it is concludive proof of inadmissibility: s. 80. No appeals allowed, unless there is a certified serious question of general importance: s. 79.

If the person named in the certificate is believed to be a danger or unlikely to appear, they can be detained under a Ministers' warrant: s. 81. The detention must be reviews within 48 hours and then every 6 months: s. 82(1)-(4). The s 58/R 248 factors should be considered: Charakoui, 2007 SCC. Judge can confirm the detention or allow release with conditions: s. 82(5). If there is a material change of circumstances, this order can be varied: s. 82.1(1). A breach of conditions can result in arrest and detention: s. 82.2. Once again, no appeals: s. 82.3, but Minister can allow release in order to depart Canada: s. 82.4.

Protection of information provisions apply to all these proceedings, including appeals: s. 83(1)/84. Essentially, Minister may require evidence to be heard in private and only present a summary to the person concerned. Evidentiary rules are relaxed. However, the person concerned does get a special advocate (s. 83(1)(b)/85) who gets to hear and challenge the private evidence: s. 85.1. Some form of special advocate system is constitutionally required:  Charkaoui, 2007 SCC.

These mechanisms are also avaiable to other proceedings: s. 86-87.1. 

Appeals

IAD

First line of appeal generally through the IAD: s. 62. IAD hearings are de novo and can consider any evidence up until the time of the hearing: Abiola-Okanlawon, 2011 IRB

Who can appeal?

· Sponsor of a family class applicant who did not get PR: s. 63(1)

· H&C can not be considered unless applicant is a member of the family class and sponsor is a valid sponsor: s. 65. 

· No appeal allowed if inadmissibility was a result of misrepresentation, unless FN is sponsor's spouse, CL partner or child: s. 64(3)

· FN with PR visa against a removal order: s. 63(2)

· H&C can only be considered if the applicant is a member of the family class and sponsor is a valid sponsor: s. 65. 

· PR against removal order: s. 63(3)

· PR against residency obligation decision made outside Canada: s. 63(4)

· Minister against ID admissibility decision: s. 63(5).

Who can NOT appeal?

· Anyone inadmissible under s. 34-37: s. 64(1)

· But, serious criminality requires actual imprisonment of 6+ months: s. 64(2)

Outcome of Appeal

IAD can only allow the appeal if (s. 66(a)/67(1)):

a. the original decision was wrong in law, fact or mixed

b. a principle of natural justice has not been obsereved

c. BIC and H&C warrant special relief in light of all circumstaces

· If the appeal is against a removal order arising out of criminality, the exercise of this discretion should be based on Ribic factors (Khosa, 2009 SCC):

1. seriousness of the offence leading to the removal order

2. possibility of rehabilitation

3. length of time spent and establishment in Canada

4. family and community support available to the individual

5. family in Canada and dislocation to the family that removal would cause

6. degree of hardship that would be caused to the individual facing removal

If the appeal is successful, the IAD can make a decision or send back for reconsideration: s. 67(2). An officer is bound by the IAD's decision: s. 70(1). 

Alternatively, a removal order can be stayed if warranted by BIC and H&C: s. 66(b)/68(1). If this is the case, the IAD can impose conditions and later reconsider and cancel the stay: s. 68(2)/(3). If stay was granted with respect to criminality, and convicted of another 36(1) offence, then stay and appeal terminated: s. 68(4).

Otherwise, appeal is dismissed: s. 66(c)/69(1). A Minister's appeal under 63(5) may be dismissed despite errors if BIC and H&C warrant it: s. 69(2). If unsuccessful appeal was about residency obligation, IAD must make a removal order at the same time: s. 69(3). 

Mabhena (2010 IRB) shows an example of successful appeal based on H&C factors: legal impediment to sponsorship was a result of extraordinary circumstances, other alternatives would result in inadequate medical treatment and stigma, BIC in favour of allowing the sponsorship.

IAD may reopen an appeal if FN has not left Canada and it failed to observe a principle of natural justice: s. 71.

JR

Any decision, measure taken, question raised can be appealed with leave: s. 72(1). All statutory appeal options must be exhausted first: s. 72(2). Hearing will be within 90 days, and disposed of in a summary way: s. 74(b)&(c). FCA only available if a serious question of general importance is certified: s. 74(d). But, appeal court is not limited to that question only: Baker 1999 SCC.
Generally, the standard of review for decisions will be reasonableness. If the issue is one of procedural fairness (including adequacy of reasons), legal error or jurisdiction then correctness is the standard: Sharma, 2011 FC; Wai, 2009 FC. Review of IAD decisions attracts significant deference: Khosa, 2009 SCC. 


