Table of Contents

2Chapter One: THE LEGAL CONCEPT OF LAND

A. Nature & Extent of Rights in Airspace
2
B. Fixtures & Chattels
3
C. Water – Riparian Rights
4
Chapter Two: THE GENERAL PRINCIPLES OF LAND LAW
5
A. Real and Personal Property
5
B. Reasons for Studying Law of Real Property
5
C. Basic Principles of Land Law
5
D. Relationship Between Real and Personal Property
8
E. Relevance of English Law
9
Chapter Four: ACQUISITIONS OF INTERESTS IN LAND
9
A. Crown Grant
9
B. Inter Vivos Transfer
9
C. Will or Intestacy
11
D. Proprietary Estoppel
12
Chapter Nine: THE FEE SIMPLE
13
A. Common Law
13
B. Statute
13
C. Problems of Interpretation – Repugnancy
15
D. Words Formerly Creating a Fee Tail
15
E. The Rule in Shelley’s Case
15
Chapter Ten: THE LIFE ESTATE
16
A. Creation by Act of the Parties
16
B. Creation by Statute
16
C. Rights of a Life Tenant
16
D. Obligations of a Life Tenant to Those Entitled in Reversion or Remainder
17
E. Statutory Powers
17
Chapter Twelve: FUTURE INTERESTS
18
A. Nature of Future Interests
18
B. Vested and Contingent Interests
18
C. Types of Future Interests
19
Chapter Thirteen: CONDITIONAL AND DETERMINABLE INTERESTS
23
A. Crown Grants
23
B. Uncertainty
23
C. Restraints on Alienation
23
D. Restraints on Marriage and Other Personal Restraints
24
E. Human Rights Legislation
24


Chapter One: THE LEGAL CONCEPT OF LAND 
A. Nature & Extent of Rights in Airspace
No clear rule on whether airspace can be owned – can have rights, but don’t “own” it, rights related to “use & enjoyment”, maxim not authoritative
Kelsen – airspace owned ad coelom; Bernstein – airspace divided into public/private zones; Air Canada – airspace cannot be owned

	Kelsen v Imperial Tobacco Co
· K’s landlord allowed ITC to have sign that protruded 4-8” over K’s building

· K initially ambivalent, commercial dispute arose, K alleged trespass and sought injunction

· ITC’s arguments – airspace not conveyed to K in lease, prior right granted by landlord, K gave implied consent, and intrusion into airspace can’t be trespass, must be nuisance

Decision – trespass found, injunction granted

Airspace is “owned” by the owner of the land (to a certain height)

References conflicting authorities, tries to outline a progression in the law

· “Ad coelum” maxim affirmed (not authority, but considered and followed in some respects) – whoever owns title to soil also holds title up to the heavens and down to the depths

· Gifford v Dent – sign projecting 4’ 8” over P’s property WAS trespass; P was tenant of forecourt and accordingly of the space above the forecourt usque ad coelum 

· Pickering – board overhanging P’s garden NOT trespass

· Wandsworth – passage of telephone line through airspace WOULD be trespass

· Air Navigation Act – statute seems to allow possibility of airspace trespass; negates possibility of trespass arising from airplane flying above the land

Why not damages? Test for damages rather than injunction:

1. Injury to P’s legal rights is small

2. Injury can be estimated in $

3. Injury can be compensated by small $ payment

4. Would be oppressive to D to grant injunction

	Bernstein (Lord of Leigh) v Skyviews
· S took aerial photo of B’s house, B claimed invasion of privacy and trespass

Decision – not trespass, CL rights to airspace must yield to technical advances, rights extend only up to area of “ordinary use and enjoyment”

· Above “zone”, airspace can be publicly used; balancing rights of owner / public interest

· General test – not a nuisance analysis – what are the general uses of land in that region?

	Manitoba v Air Canada
· MB wanted to collect sales tax on value of aircraft that flew over the province w/o landing

Decision – no, airspace cannot be owned, but limitations can be put on who can occupy it

· Int’l law recognizes ownership/jurisdiction by states 

· Can’t be owned b/c it can’t be measured, should get rid of the maxim

· Maxim doesn’t go further than preventing anyone else from acquiring title/exclusive right 


Land Title Act s 138-143

Airspace constitutes land and lies in grant (can be transferred in written document) – for sake of creating air space parcels for apartments
Not determinative on whether airspace can be owned and if so to what height

B. Fixtures & Chattels
Fixture = realty; chattel = personality
Determined by degree of affixation, nature/use of the object 

Fairly certain area of law – little bit of penumbra introduced by Rodriguez
Stack v Eaton test & what La Salle adds to it, possible tension between La Salle and Rodriguez ( Rodriguez introduces subjective element (intention), is this an exceptional circumstance?
	Re Davis 

· Calculating widow’s claim to husband’s real property

· Home included bowling alley – fixture or chattel for purposes of calculation?

Decision – bowling alleys are chattels; not affixed for better use of building (?)

· Established test for determining if fixture or chattel, but not a sturdy framework

· Degree of affixation – how well is object affixed to building/property? How easily can it be removed? How permanent is the object?

· Degree of annexation – if the object is to improve the property, it is a fixture; if it is affixed for the better enjoyment of the thing itself, it is a chattel

	La Salle Recreations v Canadian Camdex 

· Whether carpet installed was a fixture or chattel (default, never paid, trying to take back)

· To take back, had to register if it was a fixture, but not if it remained a chattel

Decision – carpet is a fixture, can’t operate hotel w/o finished floors, objective test
Uses most authoritative test – from Stack v Eaton – degree and object of annexation

1. If not attached (resting on own weight), then chattel, unless intended to be fixture

2. If even slightly attached, then fixture, unless intended to remain a chattel

3. Circumstances necessary to alter prima facie character are those that show degree and object of annexation, patent for all to see

4. Intention of the person affixing is relevant only if it can be presumed from degree and object of annexation*** 

“Permanent” = object will remain as long as it serves its purpose

Object of annexation – whether for better use of the goods as goods, or better use of the building as a hotel building ( viewed in light of building’s purpose, presumption of fixture

	CMIC Mortgage v Rodriguez
· Whether Coverall #2 was fixture or chattel for mortgage default purposes.
Decision – building remained a chattel 

· Follows Stack & LaSalle – presumption – if affixed, fixture; if not affixed, chattel

· Degree of affixation, size, value, nature of the object can rebut the presumption
· Royal Bank – intention of the landowner is significant factor under rule 6

	Royal Bank v Maple Ridge Farmers Market

1. Any item unattached except by own weight (can be removed w/o damage) = chattel

2. Any item plugged in & can be removed w/o damage or alteration = chattel

3. Any item attached even minimally = fixture

4. If equipment is attached and part can be removed but would be useless w/o that part, entire piece is a fixture; it would lose its essential character. If it retains essential character = chattel

5. If determined to be a fixture, it may be removed if shown that it is the tenant’s fixture. Can remove during tenancy if premises left in exactly the same condition tenant received them.
5. Exceptional circumstances – purpose test. E.g. mobile home even though resting by own weight = fixture. Large and expensive items.


C. Water – Riparian Rights
Common Law

· Right to flow – substantially undiminished in quality & quantity

· Right of every owner bordering stream to have flow in natural state

· Right to use – ordinary/domestic purposes, household uses, watering animals

· Subject to similar rights of other riparian owners, no material injury to others

· Could exhaust supply but for domestic purposes only
· Non-domestic uses required water be returned to watercourse

· Riparian rights existed as of right – not based on use, rocking chair rule
Legislation

· Introduced b/c of gold rush, late 1850’s, mining
· Gradually extended to other areas, e.g. agriculture, became more systematic

· Initially driven by economic considerations, now concerned about sustainability

· Legislation curtails CL riparian rights, but by how much?

· Right to use/flow vested in Crown, domestic use of unrecorded water permitted
· How do the cases fit together? What are the policy reasons for each view of CL riparian rights?
· Expansive – fills gaps in statutes, limits bureaucracy, intuitive, reflects public understanding of association w/ land ownership

· But – introduces lack of clarity, not publicly regulated, environment?, economic development?, legislation is more holistic
Water Act s 1-2, 4-6, 93, 42 FILL THIS IN
Water Protection Act s 2-3 
	Johnson v Anderson 1937
· D diverted stream which ran through P’s property, D had license but didn’t cover diverting

· P used water for domestic & stock-watering purposes but had no license; sought injunction
Decision – Water Act supersedes CL, but if no license, riparian rights take precedence

· No significant change implied by statute, not clear enough language – injunction granted
Attitude towards riparian rights = positive; they exist even w/o license, but partially restricted by legislation – rights remain unless/until license granted, Act doesn’t abrogate rip rights 

	Schillinger v H Williamson Blacktop 1977
· P diverted water for fish hatchery, D’s logging/gravel company altered course of flow, caused silt which killed P’s fish

· P had license but didn’t authorize this diversion ( was unrecorded water

Decision – Water Act – property rights vested in the province, only license grants riparian rights

· Damage caused by unlawful diversion – can’t get damages if violating Water Act
· Riparian rights, if any, only exist for persons lawfully using water

Attitude towards riparian rights = negative/dismissive; legislation replaces them altogether

	Steadman v Erickson Gold Mining 1989
· P piped water to small dugout mostly for domestic purposes, also operated diamond saw but amount of water was “insignificant”, D built road and contaminated the water

Decision – Water Act s 42(2) – not an offence to divert unrecorded water for domestic purpose…P has “right” to use water for domestic purposes, Schillinger doesn’t apply

Attitude towards riparian rights = supportive; trying to fit/force them onto this case, drawing on CL analogies, fragile right – useful in limited sense, legislation always overrides, licenses supersede riparian rights – right to use until Crown issues license in respect of that water


Common Ground / General Principles

· Clear that it is OK to use unrecorded water, have some interest (right?) in it

· May be able to seek a remedy – not clear whether this is derived from CL riparian rights
· Any license granted under the Water Act takes precedence

· Important that use is domestic (distinguishes facts)

Questions to Consider

· What does the license authorize?

· What was the water being used for?

Chapter Two: THE GENERAL PRINCIPLES OF LAND LAW
A. Real and Personal Property
General distinction between real/personal

· Real = fixed and specific; land and anything permanently attached
· Personality = can be moved; tangible & intangible; absolute ownership
B. Reasons for Studying Law of Real Property
1. Dispositions

Transfers of land 

· Inter vivos – between living persons; sale or gift

· On death – by will (or variation of will), or according to rules of intestate succession
2. Use of Land

a) Common Law – from law of torts – nuisance, trespass, etc.
b) Private Arrangements – from law of contracts
c) Legislation – federal, provincial, and municipal – zoning etc.
C. Basic Principles of Land Law
1. Tenure

· Tenure – “to hold”; explains conditions under which land is held

· Roots in feudalism, king owned land, parceled out to followers, sub-infeudation process

· Freehold tenure – 4 types, eventually collapsed into socage tenure

· Escheat & forfeiture – power to recover lands on treason or death w/o heir

· Relevance – technically, nobody “owns” land except the Crown

· Escheat still applies when someone dies w/o someone to succeed his interest

2. Corporeal and Incorporeal Interests & Doctrine of Estates

Estate – describes duration of land rights, estate = time in the land
· Corporeal – involves right to possession
· Incorporeal – e.g. easement, covenant, mortgage

a) Fee simple – potentially w/o end – as long as person has successors of any type
· Ability to dispose of interest inter vivos – 1290 Statute of Quia Emptores
· Ability to dispose of interest by will – 1540 Statute of Wills
· Fee = inheritability, simple = heirs may be of any type

· If no heir/will, land will escheat to Crown

· Equivalent of absolute ownership, requires only that proper steps be taken

b) Fee tail – as long as there are direct descendants 
· “To A and the heirs of his body”

· Abolished throughout North America; 1921 in BC

c) Life estate – for one’s lifetime, “to A for life”

d) Estate pur autre vie – for the lifetime of another, “to A for B’s life”
e) Leasehold estates – for a fixed period of time
· Originally regarded as a contract, law gave more protections as use became common

f) Future interests – possession postponed until future date
· “To A for life, then to B”

3. Legal and Equitable Interests

Origin of Equitable Interests

· Enabled landowners to get around obstacles of legal rules

· E.g. could dispose of property after death

· A (FS in Blackacre) ( B “to the use of C”

· A = feoffor, B = feofee to uses, C = cestui que use

Development of the Use

· Court of Chancery applied standard of “good conscience”, force B to hold for C’s benefit

· Came to be known as “equitable” interest

Statute of Uses (1535)
· “Executed” (eliminated) the use – convert equitable title into legal title

· “A ( B to the use of C” now gave C legal title (no more feoffee to uses)

· BUT statute didn’t apply where a person was seised to his own use

· If A transferred to B in FS to the use of B in FS, B had legal & beneficial ownership

· Statute did not execute the second use (use upon a use)

· “A ( X to the use of B to the use of C” moved legal title to B, stopped there

Emergence of Modern Trust

· A ( unto and to the use of B in trust for C

· A = settlor, B = trustee, C = beneficiary

· Legal title remains w/ trustee

· Equitable interests correspond to those that can be created at CL

· Trustee, as legal owner, may transfer the title to a 3rd party

CL / Equitable Interests

· CL followed nemo dat quod non habet – can’t give what you don’t have
· Equity protected innocent 3rd parties – “bona fide purchasers for value w/o notice”

· Is a 3rd party required to respect a beneficiary’s equitable rights?

· Not if the 3rd party paid for the property and did not know about the trust or know that the transfer would be in breach of the trust

· A holds in trust for B, but A sells to C who doesn’t know it’s in trust

· Fee simple would go to C, but B can bring claim against A

Equitable Doctrine of Notice

· Express/actual notice – what transferee really knows

· Implied notice – what transferee’s agent knows

· Constructive notice – what transferee ought to have known if he had made the type of inquiries that a reasonable person ought to have
Types of Trusts

· Express – transfer to B w/ explicit instructions to hold for C’s benefit

· Resulting – transfer to B w/o payment, presumed to be held in trust for A

· Presumed whenever there is no valuable consideration given

· Constructive – court imposes trust to redress injustice
4. Freedom of Alienation

Freedom of Disposition

· Power of current holder to dispose of property

Restraints on Alienation

· Fall along a continuum, more restrictive = more difficult to hold up in court

· CL courts want to maintain free alienability 
a) Direct restraints

· Clauses that prohibit disposition are void
· Exception – restraints on assignment of leasehold, e.g. subletting

b) Fee tails – abolished in BC in 1921

c) Future interests 
· Can’t create series of life estates w/in a family

· Rule against perpetuities

Mechanics of Transfer
a) Establishing Good Root of Title

· Search all documents relating to the property, going back 60 years (Statute of Limitations)

· Had to be repeated w/ each subsequent transfer

b) Methods of Transfer

· Livery of seisin – public physical delivery of property

· Statute of Uses moved legal title regardless of whether there was livery of seisin

c) Modern System

· Registration of Documents – introduced in BC in 1861, all documents relevant to a parcel of land are on file
· Title registration – quasi-“Torrens” system – protects purchaser

· Mirror principle – register of title reflects accurately and completely all estates/interests that may affect the land

· Curtain principle – registry is only source of information for a prospective purchaser; all estates/interests that do no appear on title are irrelevant
· Recording system – all documents related to a piece of land should be gathered in one place; purchaser still has onus to look at the documents and assess their impact 

· Registration system – process becomes simple – land title system is guarantor of title
D. Relationship Between Real and Personal Property
1. Tenure

Never applied to personality, now of no significance to realty

2. Doctrine of Estates

In theory, personal property operates on basis of absolute ownership (excludes estates)

Consider legal and equitable interests separately

· Relationships similar to legal estates in land can often be created in personality

· If legal title to personal property is vested in trustee, courts allow equitable interests in personality – give effect to succession of legal interests in personality
	Re Fraser 1974 BCCA

· Deceased left will, appointed respondent as executor and trustee, gave his widow a life interest in his estate/personal property ($), and left the rest as residue to Housing Society

· What interest did the widow/Society take?

Decision – Society received a vested interest in the remainder, but enjoyment was postponed by the widow’s life interest

· Widow does not have power to encroach upon the personality – obligated to preserve the personality for the ultimate recipient (fiduciary duty)

· “Life interest” in personality – recipient may enjoy interest but not the capital, unless explicitly stated that it includes the power to encroach

· Need to ascertain from the whole will what the true intention of the testator was

· **Can have life estate and remainder interest in personality


3. Alienability

Realty & personality are freely alienable – courts treated attempted restrictions on personality the same as those on land – rule against perpetuities 

4. Devolution on Death

Wills Estates and Succession Act – in force March 2014

Testator now “will-maker” – freedom to disinherit a spouse/child is subject to judicial review
Death w/o will – real & personal property passes under statutory provisions – if no family member is entitled to claim, real property escheats to Crown and personality passes to Crown as “bona vacantia” (vacant goods)
E. Relevance of English Law
Adopted English laws in 1858, but modified but legislation since passed in BC

Mostly part of the theoretical foundations of modern BC law
Law & Equity Act s 2
Chapter Four: ACQUISITIONS OF INTERESTS IN LAND
A. Crown Grant
Grant defined in the Land Act as the conveyance of Crown land in fee simple
· In contrast, most Crown land is allocated through issuing “tenures” for a temporary period; e.g. leases, licenses, rights-of-way
Rights reserved by Crown: right to take up to 1/20 of property (unused land) for public works; all subsurface rights – oil, gas, minerals; right of water license holder to come onto land and exercise rights under license; right to take materials (gravel, stone, timber) for public works

Land Act s 50

B. Inter Vivos Transfer
1. What are the requirements for enforcing a contract related to land?

2. Through what form is the transfer effected?

3. When is the transfer operative?

4. What happens in the case of a transfer to a volunteer?

1. The Contract
Law and Equity Act s 59(3) – A contract respecting disposition of land is not enforceable unless a) There is, in writing signed by the party to be charged, indication that the contract has been made & reasonable indication of the subject matter

Three requirements – 3 P’s – Property, Price, Parties
· Must be valid contract

· Must be writing indicating contract and subject matter – generous interpretation

· Must be signed by party being sued (or his agent)

Courts’ interpretation – writing can be in any form, may come into existence after the actual contract, two documents may be combined to satisfy the requirements

· S 59(3)(b) – doctrine of part performance & unjust enrichment

· S 59(3)(c) – doctrine of reliance

· S 59(5) – power of court to order restitution or compensation 

2. The Transfer – Form

a) Writing and Sealing – Property Law Act s 15-16

· S 15(1) – land may be transferred in freehold only by an instrument expressed to transfer the land, but it is not necessary to use the word grant or any other term of art

· S 16 – instrument need not be executed under seal

b) Registration – Prescribed Forms – Property Law Act s 4-7, Land Title Act s 39, 185-86

· General requirement in PLA is that transferor deliver to transferee a registrable transfer

· What is registrable? ( Land Title Act s 39 – instrument sufficient to pass/create an estate or interest in land is registrable unless the use of a prescribed form is required

· LTA s 185(1) – transfer of freehold estate must be in prescribed form & on a single page

c) Standard Forms – Land Transfer From Act s 2-4

· Form A – required to transfer a freehold estate

· Includes: ID of applicant, ID of property, market value, consideration, transferors, freehold estate transferred, transferees, execution

· Deemed to be made under Land Transfer Form Act ( includes all language in column 1 and has effect of language in column 2

3. The Transfer – When is it Operative?

CL – deed had to be “signed, sealed, & delivered”, took effect immediately thereafter

Under Torrens system – physical act

Land Title Act s 20-22

S 20 – Except as against the person making it, an instrument purporting to transfer, charge, deal with or affect land or an estate or interest in land does not operate to pass an estate or interst… unless it is registered under this Act
· Unregistered instrument does not pass estate

· “Except as against person making it” – as between transferor and transferee, registration is not necessary for interest to pass

Example: A (registered owner) ( B (doesn’t register). A then ( C (registers)

· Under CL – B is protected by doctrine of nemo dat
· Under Torrens – C’s interest prevails

· B is vulnerable to a 3rd party, may have claim against A but not C
4. Transfers to Volunteers

· Presumption of resulting trust: A( B – presumption that A transferred legal title, but retained equitable title, B holds in trust for A

· Onus is on transferee to rebut presumption of trust

· Presumption of advancement: husband ( wife, father ( child – A has transferred title absolutely

· Depends on nature of relationship

· Onus is on party challenging the transfer to rebut presumption of gift

· Recent developments – presumption of advancement applied to transfers from parents to children (gender neutral)

Property Law Act s 19

Voluntary transfer need not be expressed to be “for the use/benefit” of transferee to prevent a resulting trust – doesn’t change presumption, just eliminates need for specific language
· Don’t have to use specific language to state gift, can use supporting documents
	Pecore v Pecore 2007 SCC

Presumption of advancement continues to operate, but should be limited to situations involving minor children.

· Father created joint account with adult daughter to avoid capital gain taxes of regular transfer. Daughter understood it as gift; father told bank not a gift (tax purposes). 

· Will did not mention account. Trial judge found father intended gift; CA dismissed appeal.

· Should a presumption of resulting trust or of advancement be applied here?

Decision – Presumption of resulting trust, BUT evidence clearly demonstrated intention of gift.

· Majority – Rothstein J. – presumption of advancement applies to minor children only (does not include adult dependent children). Concerns of abuse, complexity of family structures, fairness to all parties.

· Dissent – Abella J. – presumption of advancement should apply to adult children in general. Affection doesn’t banish w/ age, unique relationship, presumption of resulting trust is archaic, if trust is intended it should be explicit.


	Rothstein J (majority)
	Abella J (alone)

	No presumption of advancement for adult children
	Why not? Social norms have changed, law should show that

	Protection of elderly parents, prevent exploitation
	Parental affection grounds the presumption – no less applies to adult children

	No obligation to ground the presumption (not like minor children)
	Presumption should be expectation of what relationship should be like (ideal)

	What about issue of dependency? Would have to be decided on case by case basis – law doesn’t want to engage in this
	Presumption of resulting trust on other hand is inaccurate b/c people usually go through explicit measures to create trusts

	Are the presumptions themselves outdated and no longer helpful to our legal system? Should we abandon them altogether?


C. Will or Intestacy
Governed by Wills Act, Estate Administration Act, Wills Variation Act
March 2014 – will be governed by WESA
Wills, Estates, and Succession Act s 37, 39, 40, 58, 162

37 – To be valid, will must be in writing, signed by will-maker & 2 witnesses

· Court can otherwise order will to be effective (cure deficiencies)

39 – Signature – must be “apparent that will-maker intended to give effect”

40 – Witnesses – 19+, can be recipient of gift

58 – Curing deficiencies – if will doesn’t comply w/ WESA, court may still give effect to it
162 – Devolution & administration of land – land is vested in deceased’s personal representative, holds as trustee for beneficiary, beneficiary has same power as one of personality to require transfer from the representative; land must be administered in same manner as personality

Intestacy
20 – if spouse but no descendant, estate goes to spouse

23 – if no spouse, goes to descendants, then parents, then descendants of parents…

21(2) – if spouse and descendants, spouse gets household furnishings and preferential share of the estate (up to $300k if descendants are in common and $150k if not in common)
WESA increases spousal share significantly – spouse takes ½ the balance of the estate, regardless of # of descendants, but no longer has automatic entitlement to life estate in matrimonial home 

Will or Intestacy
· Title to property vests in personal representatives (executors) named in the will, OR the administrator appointed by the court in case of intestacy (or if executor is not named)

· Personal representative’s responsibilities: gather in all assets, pay debts, pay taxes, then transfer property to those entitled to it

· Executor can be beneficiary of the will

	Tataryn v Tataryn Estate 1994 SCC

· Couple married 43 years, husband left will disinheriting one son, practically disinherited his wife by making the other son trustee and the wife a beneficiary

· Wife and son brought action under Wills Variation Act
Decision – SCC overrides will, gives $10k to both sons, rest to wife

· WVA s 2 – not a needs-based test, based on legal & moral obligations

· What is adequate, just, & equitable now? Range of possible outcomes. Balance w/ testamentary autonomy. Must make adequate provisions for spouse & children. 

· What is proper maintenance and support? Not bare necessities, something more.

· What are the obligations the law would impose on a person during his life?

· What are the norms/society’s reasonable expectations of a judicious person in the circumstances? Contemporary community standards.


Variation of a will – limits on testamentary autonomy under WVA s 2
D. Proprietary Estoppel
Equity will prevent a person from insisting on his strict legal rights when it would be inequitable for him to do so having regard to the dealings between the parties.
Three kinds of dealings:

1. Contract – person makes binding K that he will not insist on his strict legal rights.

2. Promise – short of binding K, makes promise knowing/intending it to be acted on.

3. Proprietary – if by words/conduct, behaves so as to lead another to believe that he will not insist on strict legal rights, knowing/intending other will act on this belief.

Three elements: Crabb v Arun District Council
1. Defendant’s behavior leads P to believe that D will not insist on strict legal rights

2. D knows/intends P will act on belief

3. P does act to his detriment

Willmott v Barber 1880 

1. P must have made a mistake as to his legal rights.

2. P must have expended $ or done some act on the faith of his mistaken belief.

3. D, possessor of legal right, must know of existence of his right & inconsistency w/ P’s claim.

4. D must know of P’s mistaken belief of his rights.

5. D must have encouraged P in his expenditure of $ or other acts, directly or by abstaining.

Trethewey-Edge Dyking District v Comiagas Ranches 2003 BCCA – elements in Willmott have been overtaken by broader/less literal approach

	Zelmer v Victor Projects Ltd 1997 BCCA

· Z wished to develop lands, water supply had to be constructed

· V owned adjoining land, agreed to allow reservoir to be constructed there; Z never actually got “final approval” from V; V then says he agreed to different site, wants it taken down
Decision – proprietary estoppel used to prevent V from asserting legal rights, Z gets easement

· Broader/less restrictive approach to PE than in Willmott – something beyond mere delay
· V argued he didn’t actually agree b/c he didn’t have knowledge of the location discrepancy

· More of a holistic analysis – what is inferred from all the dealings/the whole situation
· Something beyond mere delay to encourage wrongdoer to believe he does not intend to rely on his strict legal rights; wrongdoer must have acted to his prejudice in that belief


Law & Equity Act s 59
Chapter Nine: THE FEE SIMPLE
A. Common Law

· Words of purchase – describe individual/corporation who take an interest in land

· Words of limitation – describe interest that person is taking – limits of the interest

· Default position – transfer created is a life estate; to rebut presumption, had to use “to B and his heirs” ( “to B” = words of purchase, “and his heirs” = words of limitation, indicate interest could be passed on/inherited

· Different than future interest for 3rd party – “to B, remainder to B’s daughter and her heirs”

· What about “to A for life, remainder to the heirs of A”?

· Appear to be 2 separate gifts – life estate to A, remainder to A’s heirs

· Rule in Shelley’s case – you have to read the words “remainder to the heirs of A” as words of limitation, not words of purchase ( = “to A and his heirs”

· Rationale: 

· Importance of freedom of alienation, if “heirs” are words of purchase, it can’t be determined until A’s death who the heirs will be, imposes constraints on what A can do with the property

· Importance of allowing Crown to take its cut – if A had life estate, heirs could take their interest after his death w/o paying taxes

· Remainder must be limited to A’s indefinite line of succession
· Rule of law, not construction – court must apply it if conditions are met

· Unlikely to arise in practice, application in Canada unclear
B. Statute
Property Law Act s 19(1), (2)

Specific reversal of CL position
19 – unnecessary to use “and his heirs” to transfer estate in fee simple

19(2) – if you do not use words of limitation in an inter vivos transfer, there is a presumption that you transfer the fee simple or the greatest estate you have to give
Land Title Act s 186(4)-(8)

Provides for same thing as PLA – recognizes possibility of imposing limitations/conditions on a fee simple transfer
Wills, Estates and Succession Act s 41(3), 42

Similar provision applicable to wills

	Tottrup v Ottewell Estate 1970 SCC

· Twin brothers drafted mirror wills, left small amount to church and remainder to each other

· One brother died, other does not change will; when second brother dies, first brother’s daughter claims right to an interest as his heir

· Said “unto him, his heirs, executors and administrators absolutely and forever”

Decision – Since words of limitation are no longer necessary, is their inclusion significant? Should they be interpreted as words of substitution? NO - meaning of will is clear – words of limitation are not necessary but their inclusion does not alter their character or effect


C. Problems of Interpretation – Repugnancy
· Testator gives property to one, intending him to have all rights incident to ownership, but adds a gift over of that which remains in specie at his death or at the death of that person

· Endeavoring to do that which is impossible; intention is plain but cannot be given effect to

· Court must ascertain which intention predominates and give effect to it; reject subordinate intention as repugnant to dominant intention ( what did the testator intend?

Two possible outcomes:

1. Gift to first person named prevails, gift over fails as repugnant

2. Person first named takes life estate only, gift over prevails
	Re Walker 1925
· Husband gives estate to wife, specifies how remainder (if any) is to be disposed of

· “Give and devise unto my wife all my real & personal property…should any portion remain at the time of her death, it shall be divided as follows…”

Decision – Gift to wife prevails, gift over fails for repugnancy

Court endeavors to give effect to wishes of the testator by ascertaining the predominant intention and giving effect to it, rejecting subordinate intention as repugnant 

	*Re Shamas 1967

· Husband gives estate to wife until youngest child reaches 21; if wife remarries, she will take a share like the children; if not, she will keep estate until death and then divided among kids

· “Want her to pay debts, raise the family…if she does not remarry, she will keep the whole thing and see that every child gets his share when she dies.”

Decision – Life estate, gift over prevails

Difference? Unclear, seems very similar to Walker, more conditions attached

Court found that dominant intention was provision for the children

	Cielein v Tressider 1987 BCCA

· Deceased bequeathed property and assets to partner but stated that on sale or disposal of real estate, proceeds be divided equally between her son and his children

Decision – Gift prevails, gift over fails

Dominant intention was to give assets/property to his partner


D. Words Formerly Creating a Fee Tail
CL – words of limitation – “to B and the heirs of his body”

PLA abolished fee tail (1921) – any words of limitation that would have resulted in a fee tail now operate to transfer a fee simple interest (or give greatest interest transferor has)
E. The Rule in Shelley’s Case
 “Remainder to the heirs of A” = words of limitation, not words of purchase 

( = “To A and his heirs”
Chapter Ten: THE LIFE ESTATE

Life estate = for lifetime of transferee or lifetime of a 3rd party (pur autre vie)
A. Creation by Act of the Parties
CL – life estate was original form of grant, unless words of limitation used, transfer gave LE

Presumption reversed by statute – creation of LE requires express language – “to B for life”
B. Creation by Statute
Estate Administration Act s 96 – where one spouse dies intestate, other is automatically entitled to life estate in the matrimonial home

· Should value of home be reduced b/c life estate is a cloud on the title?

· Should spouse’s interest in whole estate be calculated in/excluding the home?
WESA
26(2) – Replaces EAA with possibility of surviving spouse acquiring the spousal home “to satisfy, in whole or in part, the surviving spouse’s interest in the estate”

· First option to acquire the home

33 – “Retention of spousal home” – possibility of surviving spouse being able to retain the home even if he/she can’t afford to acquire the interest
Family Law Act

Land (Spouse Protection) Act s 4

Applies when one spouse is registered owner of land on which spousal home is located

· Spouse who is not on title may file entry against the property at the LTO

· On death of spouse who is owner, life estate for non-owning spouse arises automatically

· This life estate prevails over the owner’s will
C. Rights of a Life Tenant

1. Occupation, Use, and Profits

Entitled to possess and use the property and receive the annual income from it – rental income or interest from investment etc.
2. Transfer Inter Vivos

Holder of life estate can assign his full interest to a 3rd party, but only to the extent of that interest

· Would create an estate pur autre vie

Can assign less than the full interest – e.g. grant a lease

· Problem – lease can only consist of what life tenant has to give

· If A grants 10yr lease but dies before, lease technically expires

Trust and Settlement Variation Act – allows modifications in certain circumstances
3. Devolution on Death

No power to dispose of property by will, rights end when life tenant’s life ends
Estate pur autre vie can pass by will or on intestacy
D. Obligations of a Life Tenant to Those Entitled in Reversion or Remainder

1. Waste

Set of rules & principles to address what powers the life tenant has over the property

Law must strike balance between interests of life tenant and the person who is entitle to FS

a) Permissive Waste – damage that results from failure to maintain the property
· Life tenant not responsible for upkeep unless expressly made so by document creating his interest

b) Voluntary Waste – damage that results from activities of the life tenant
· Anything that causes permanent damage to the land, OR anything that changes the nature of the land in any way, whether for better or worse (qualified by ameliorating/improving waste doctrine if change is non-damaging)

· Life tenant not entitled to commit voluntary waste; if he does, he may be required to pay damages to those entitled in reversion or remainder

c) Equitable Waste – problems that arise re: waste can be dealt with in advance
· Make life tenant “unimpeachable for waste” – removing restrictions that would be imposed by doctrine of voluntary waste

· Courts stepped in to impose limitation, can’t make unfair use of legal rights
	Vane v Lord Barnard 1716

Equitable waste – father gave life estate in castle to himself, remainder to son; had falling out w/ son and stripped/destroyed the castle

Court granted injunction to prevent further damage and ordered repairs


Law & Equity Act s 11

Statutory form of equitable waste in BC
New Westminster (City) v Kennedy ???
2. Liability for Taxes, Insurance, etc.

Insurance – life tenant under no obligation to insure for the benefit of those entitled in remainder or reversion (they should insure separately)

	Mayo v Leitovski
Court held that life tenant is obliged to pay the annual taxes at least up to the value of the property (qualified obligation)


E. Statutory Powers
Law relating to life estate provides default set of rules & principles 

Now frequently set up as a trust – trustee supposed to balance rights of life tenant/remaindermen

The Trust and Settlement Variation Act provides for some flexibility
Chapter Twelve: FUTURE INTERESTS
A. Nature of Future Interests
Interest where possession will or may be obtained at a future date

· To A for life, then to B – B will take possession after A’s life estate

· To A for life, then to B if she graduates from UBC – B may take possession 
B. Vested and Contingent Interests
If ambiguous, court prefers constructions that lead to a conclusion that the interest is vested
1. Vested

A. Vested in interest – to A for life, then to B – B vested in interest
B. Vested in possession – A immediately entitled to possession of the property

· Vested absolutely – “To A in fee simple”

· Vested absolutely but possession postponed – “To A for life, remainder to B in fee simple”

· Vested subject to divesting – “To S in fee simple, but if S goes to UBC, then back to A”

· Vested but determinable – “To S in fee simple until S goes to UBC, then back to A”

· Contingent – “To A in fee simple if A goes to UBC

2. Contingent

Contingent until property is identified, identity of grandee/devisee is established, and the right to interest does not depend on the occurrence of some event (condition precedent satisfied)

	Brown v Moody 1936

· Testatrix left $ to son for life, to be divided amongst descendants on his death

· SCC said contingent, appealed to Privy Coucil

· Is descendants’ interest vested? If so, is it subject to divesting?

Decision – vested subject to divesting (if descendants predeceased son)

· Postponing does not preclude vesting

· No conditions attached, life estate will end – court prefers early vesting

	Re Squire 1962

· Grandmother had properties held in trust for 2 grandsons, to be conveyed at age 30

· Trustees could grant $ for school expenses if necessary

· Is the interest vested or contingent? If vested, beneficiary can call for trust at age of majority

Decision – vested – until doesn’t indicate contingent – no gift over

· For grandsons’ sole benefit, power to encroach for their benefit

· Interest vested unless condition precedent is expressed w/ reasonable clearness

	Re Carlson 1975 BCSC

· Father left estate for younger son’s use until age 21, then split between him and siblings

· Are the gifts to the siblings vested or contingent (when younger son reaches 21)?

Decision – contingent – can’t be vested because the amount is uncertain

· Look at principle intention of the testator 

· Can have life estate w/ power to encroach and gift over, but will generally support contingency – language indicates contingency

	Phipps v Ackers – To A if she reaches 21, to B if she doesn’t

· Seems to be contingent, but treated as vested subject to being divested if A does not reach age 21 – court viewed gift to A as primary goal

	Festing v Allen – To A for life, on her death to her children who attain age 21

· Children’s interest treated as contingent – A died before any turned 21, none took interest

· Very similar to Phipps but opposite result


C. Types of Future Interests
Two broad categories – legal and equitable; legal = CL and legal executory
1. Common Law Future Interests

Assume these only arise in inter vivos transfers w/o trustees
a) Reversions
Interest that remains with someone who has made a partial disposition of the property

· “To B for life” – A has reversion in fee simple; reversion is always vested
b) Rights of Entry and Possibilities of Reverter

Rights of entry = condition subsequent = “but if”

Possibility of reverter = determinable interest = “as long as” “until” “so long as”

Rights of Entry
Interest that arises when transferor conveys an apparent absolute interest but adds a condition subsequent which will divest the interest of the transferee in favor of the transferor and his heirs

· “To B in fee simple, but if B marries C then returned to A”

· Right of entry is a contingent interest
Possibility of Reverter
Interest that arises when transferor conveys a determinable fee simple by limiting the duration of the estate – using words of limitation

· “To B in fee simple until B marries C” – A has possibility of reverter

· Possibility of reverter is a contingent interest 
Consequences of Distinction
Similarities

· Both subject to application of rule against perpetuities – court limits future interests by saying interest must vest within a certain length of time

· Both can be registered, neither subject to limitation period

Differences
· Courts more willing to accept limitations through determinable interests than through conditions subsequent

· If condition in determinable interest is invalid, gift as a whole fails
· If condition in condition subsequent is invalid, gift takes effect w/o condition
· At CL, both only arise in favor of grantor & his heirs; by statute rights of entry can now be made exercisable by any person; possibility of reverter still limited to grantor
· May be different in ability to assign the interests

· Contingent interests can be disposed of (rights of entry specifically)

· Not sure about possibilities of reverter

· Difference in way in which interest of the transferee terminates

· Determinable interest – terminates automatically if/when event occurs

· Condition subsequent – estate doesn’t terminate until claim is made (right of entry must be exercised)

Property Law Act s 8(2), (3) – new rules about rights of entry
c) Remainders

Defined and Illustrated
Definition – future interest meeting two qualifications
· Possession is postponed until some prior freehold estate expires

· Remainder does not operate so as to prematurely terminate that prior estate

Example – “To A for life, then to B in fee simple”

CL – this was the only type of future interest that could be created in favor of a 3rd party
Remainders can be vested or contingent
d) Creation – Restrictive Rules

At CL, creation of remainders was subject to 4 stringent rules

Statutory modification in BC – now only 2.5 rules

First 2 based on doctrine of seisin – prohibited “springing” interests

Last 2 based on proposition that only the grantor could take advantage of right of entry or possibility of reverter – prohibited “shifting” interests

**Rule 1

· Remainder must be supported by a prior estate of freehold, created by the same document

· This rule still applies
· “To A for life, remainder to B in FS” – valid, A’s prior estate supports remainder

· “To my first grandchild who graduates” – no prior estate, automatically void
**Rule 2

· In order for a remainder to be valid at the outset, it must be at least possible that the holder of the remainder will be in a position to take possession at the termination of the prior estate

· This rule still applies
· Not a problem if remainder is initially vested in interest

· “To A for life, remainder to B in FS”

· With contingent interest, there has to be a possibility that the condition precedent will be satisfied prior to the termination of the prior estate

· “To A for life, remainder to first child to graduate” – must be at least possible that child can graduate before A dies (cannot be a gap)
Rule 3

· Attempt to create a remainder is void at the outset if the remainder operates to prematurely terminate the prior estate

· No longer applies

· Precludes giving a right of entry to a 3rd party

· “To A for life, but if she goes to law school, to B” – void
· PLA – can now make right of entry in favor of 3rd party

*Rule 4

· A remainder after a fee simple is void
· Half of this rule still applies
· Idea that once you’ve given a FS away, you can’t create an interest for 3rd party

· “To A in FS, but if she goes to law school, to B” – void

· PLA – right of entry can operate in favor of a 3rd party – you CAN create a right of entry, but NOT a possibility of reverter
Destructibility of Contingent Remainders
· If remainder is vested in interest, nothing could affect it

· If remainder is contingent, it can be destroyed if the prior supporting estate comes to an end and the contingency is not yet satisfied

Natural Termination – “To A for life, remainder to B if B obtains a JD” – A is 30, B is 15
· Valid at the outset, possible that B will fulfill condition before A dies; if he doesn’t remainder is destroyed and title goes back to grantor

Premature/Artificial Termination – possible to manipulate things to deprive the remainder of its prior supporting estate

Avoiding Destruction – nothing in BC legislation that addresses either natural or artificial termination of a prior supporting estate 
2. Equitable Future Interests

a) The Governing Rules

· Use of trustee eliminated problems with “springing” interests –legal title remained w/ trustee

· With “shifting” interests, courts of equity gave grantors almost complete flexibility, allowing them to circumvent CL restrictions
b) Creation of Equitable Interests

· Must be created through a trust arrangement (inter vivos or in a will)
· In the absence of a specific trust arrangement, Re Robson provides a strong argument that any future interests in a will should be treated as equitable
	Re Robson 1916

· Will devised land “to daughter Helen for life, remainder to children of Helen who obtain age 21” – at Helen’s death, 2 children were over 21, 2 were under

· Did the children over 21 inherit to the exclusion of those under?

Decision – title goes to personal representatives of the deceased who act as trustees for beneficiaries; once equitable, always equitable


Potential problem in Canada – Re Crow 1984 ON High Court – treated interests in a will in terms of the law relating to legal executor interests rather than equitable interests – Re Robson not cited
WESA s 162

Chapter Thirteen: CONDITIONAL AND DETERMINABLE INTERESTS
Types of qualifications that can be imposed

· Condition subsequent – operates as a divesting provision

· Condition that limits the interest or causes it to “determine” – determinable interest

· Condition precedent – must be satisfied before interest can vest

Consequences of Invalidity

· Condition subsequent invalid – gift is absolute
· Determinable limitation invalid – gift fails
· Condition precedent invalid – gift fails
Influence on approach taken by courts to interpretation

1. Conditions subsequent – courts more willing to subject conditions to strict scrutiny

2. Determinable limitation – courts more flexible – preferable to subject transferee to questionable conditions than to leave him w/o any interest
· Sometimes willing to read determinable interest as an absolute interest subject to condition subsequent in order to save gift otherwise invalid

3. Conditions precedent – courts quite lenient – valid unless terms of condition or qualification make it impossible to give them any meaning at all, or if they involve repugnancies or inconsistencies in the possible tests they postulate
A. Crown Grants
Land Act s 11(3)
B. Uncertainty
Questions of three types – Race, Religion, Residence

	Noble v Alley 1951 SCC

· Developer attempted to purchase land for private summer resort, each transfer included restrictive covenant prohibiting transfer to any person of color

· Purchaser sought court order declaring clause invalid

· Can the clause be upheld?

· ON court held it was not uncertain or against public policy

Decision – SCC – clause fails for uncertainty – test in Clavering v Ellison 1859 – condition must be such that the court can see from the beginning, precisely and distinctly upon the happening of what event it was that the preceding vested estate was to determine”

· Impossible to set such limits on lines of race or blood as would enable a court to say in all cases whether a proposed purchaser is or is not within the ban


C. Restraints on Alienation
Two approaches to policy

1. As a matter of principle, restraints on alienation ought to be invalid; courts ought not extend restrictions that have already been accepted
2. As a matter of pragmatism, courts should be asking: does this represent a substantial restriction on alienation?

Courts tend to favor the 2nd approach, avoid moral judgments in the 1st, but generally reluctant to accept restraints on alienation
D. Restraints on Marriage and Other Personal Restraints
· Courts have to balance the wishes of transferor against the interests of the transferee as well as the public interest in personal autonomy and maintaining family relationships

· Absolute restraints are invalid, partial restrains may be acceptable
· Absolute – can’t marry at all

· Partial – can’t marry x

· Courts willing to inquire into the motives of the transferor

· Depends on how the condition is framed – conditional or determinable – if determinable, courts want to find condition valid b/c otherwise the gift fails

	MacDonald v Brown Estate
· Estate held in trust for niece until she became widowed/divorced from her husband

· Niece receives interest under trust, and gets capital if condition is fulfilled

· Is the condition valid? 

Decision – is this about inducing divorce, or a desire to protect and support the recipient?

· Look at circumstances, nature of the provision, extent to which it would naturally tend to induce divorce, the motives of the settlor, etc.

· Valid – intent was to protect & provide for niece should she become widowed or divorced


E. Human Rights Legislation
Canadian Charter of Rights and Freedoms s 15, 32
BC Human Rights Code s 8-10

Prohibits discrimination in situations involving the acquisition of property interests

· S 9 – acquisitions generally, unclear if applicable to gifts

· S 10 – rental situations
Land Title Act s 222

Prohibits discriminatory covenants – would deal with Noble v Alley – many covenants still reflected on title, void but usually not struck out until property changes hands
	Canada Trust Co v Ontario (Human Rights Commission) 1990 ONCA

· Leonard Scholarships trust – is it discriminatory and against public policy?

Decision – CA took 2 different approaches

· Robins JA – restrictions premised on notions of racism and discrimination

· Must give way to current principles of public policy – equality and respect

· Tarnopolsky JA – treats recitals in the document as irrelevant

· Focus on the terms of the condition precedent – sufficiently certain

· Public policy inquiry is jurisdiction-specific, invoked only in clear cases

· Those aimed at amelioration of inequality promote rather than impede public policy

· Public policy would not affect private (non-charitable) family trusts


