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Chapter 2:  The General Principles of Land Law

OVERVIEW
· Distinction b/t real and personal property
· Five types of estates in land: FS, fee tail, life estate, estate pur autre vie, estate for fixed period of time (= leasehold)
· Distinction b/t freehold and leasehold
· Development of equitable interests in Court of Chancery
· Equity protects BF purchaser for value without notice
· Notice: express (told explicitly), implied (through agent), constructive (should've found out through reasonable inquiries)
· Trusts: express (A to B with instructions to hold in trust for C), resulting (A to B without consideration), constructive (imposed by court to redress injustice)
· CL transfer of title; establishing good root of title
1.  The distinction between real and personal property (very generally)



- real property = land and anything permanently attached to it



- personal property = tangible and intangible property (not land), operates on 
basis of absolute ownership (excluding doctrine of estates - fungables)

2.  The distinction between tenure and estates

a)  Tenure:  reciprocal rights between lord and tenant, conditions under which land is held

4 freehold tenures:  1.  Knight-service provides soldiers




2.  Socage provides agricultural service




3.  Sergeantry was ceremonial 




4.  Frankalmoin was a religious body who said Mass for the soul of 

the lord) 

A lord’s rights could include:  allegiance, financial contributions, death duties, wardship (control held by minors), marriage (control over marriage of heir), escheat and forfeiture (power to recover lands on treason or death without an heir)

Dissolution of Tenure:  1290 Statute of Quia Emptores prohibited further sub-infeudation

1660 Tenures Abolition Act converted everything to socage and then abolished socage

Escheat (dying without an heir) still applies since Crown “owns” all land in Canada

b)  Distinction between tenure and estates:

· tenure = rules for allocating land rights and corresponding obligations

· estates = tells you how long interests in land will last (duration)

3.  The five types of estates in land

a)  Fee Simple - potentially without end

b)  Fee Tail - as long as there are descendants (abolished in 1921 in BC)

Property Law Act, s. 10


Certain interests prohibited or permitted

10  (1) An estate in fee simple must not be changed into a limited fee or fee tail, but the land, whatever form of words is used in an instrument, is and remains an estate in fee simple in the owner.

(2) A limitation which, before June 1, 1921, would have created an estate tail transfers the fee simple or the greatest estate that the transferor had in the land.

(3) This Act does not prevent the creation of a determinable FS or FS defeasible by condition subsequent

(4) A possibility of reverter or a right of entry for condition broken may be registered under the Land Title Act against the title to the land affected in the same manner as a charge.
c)   Life Estate - an interest for one’s lifetime, ends at death of holder

d)   Estate pur autre vie - an interest for the life of another

e)   Estate for a Fixed Period of Time (leasehold)

4.  The distinction between freehold estates and leasehold estates

a)  Freehold Estate - indefinite duration, nature determined as a matter of law

b)  Leasehold Estate - for a fixed period of time/years, originally regarded as a contract, not an interest in land but law has responded to protect equally, more flexible

5.  The development of equitable interests in the Court of Chancery (generally)

The use (feoffment) developed “to the use of C” to get around various obstacles:  allowed someone to dispose of property after death, provided women, who lost control of their property on marriage, with independent means of support

Common law refused to enforce; Equity (Lord Chancellor) more sympathetic and would force B to hold the interest for C’s benefit - so popular (not good for the King)

Statute of Uses, 1535 eliminated the Use

Different interpretations of language of the Statute

Trust:  legal title always remains with the trustee, interests that can be created in equity correspond to those that can be created at common law, a trustee - being the legal owner - may transfer legal title to a 3rd party

6.  The vulnerability of an equitable interest to a bona fide purchaser for value without notice 

Common law followed the maxim “nemo dat” (no one may give that which one does not have) - what if trustee decides to go against original owner’s best interests?  Equity protected innocent 3rd parties, who were referred to as “bona fide purchasers for value without notice”

Is a 3rd party required to respect the beneficiary’s equitable rights?

i)  was the transfer “for value” - did the 3rd party pay for it?

ii) even if 3rd party had paid for the interest, had they known about the trust?  If they didn’t know property was held in trust, that establishes they are innocent

iii) even if the 3rd party had known about the trust, did they realize that the transfer was a breach of the trust?  

7.  The equitable doctrine of notice and the various forms of notice: express, implied, constructive

To determine 2nd and 3rd answers, must consider “notice” - was there notice of some type of fraud or wrongdoing on the part of the 3rd party?  



Express notice:  what the transferee really knows, if trustee and 3rd party are 

engaged in collusion, then 3rd party is not protected



Implied notice:  what the transferee’s agent knows (deemed to have knowledge 

if their lawyer or RE agent has actual knowledge)



Constructive Notice:  what transferee ought to have known if they had made 

the type of inquiries a reasonable person ought to have made (no WB)
8.  Types of trusts: express, resulting, constructive

i)  Express Trust:  A transfers to B with instructions that property be used for C’s benefit

ii)  Resulting Trust:  A transfers to B with no payment; B presumed to hold property in trust for A.  (can be rebutted with evidence it was a gift, but equity assumed self-interest)

iii)  Constructive Trust:  Court imposes trust to redress injustice

9.  Common law transfer of title; the establishment of good root of title

3 Basic Requirements of Freedom of Alienation:

1)  Freedom of disposition - power to dispose of property on part of current holder

2)  Limitations on restraints on alienation - limit power of owner to impose restraints on the freedom of alienation of a transferee (“while I am wise, my children are stupid”)

3)   Mechanics of Transfer - simple and straightforward transfer process

At Common Law, needed Livery of Seisen (public, physical delivery of property) and 

Establishing Good Root of Title:  search of all documents relating to the property going back 60 years, had to be repeated with each subsequent transfer (inefficient)

Statute of Uses had unintended side effect of transforming the means by which transfers of real property could take place (moved legal title to the person with the equitable/beneficial interest in the property, regardless of whether there had been livery of seisin)

10.  The distinction between recording systems and registration systems

Recording System:  all document relevant to a particular parcel of land are on file; potential transferee only needs to look at these - introduced in BC in 1861, significant improvement on previous “root of title” search from barn but still requires purchaser to interpret documents

Registration System:  inspired by different sources, including registration system of ships, introduced in Australia and spread through commonwealth, not all title registration systems are identical (B.C. has “quasi-Torrens” system)

11.  Key features of Torrens systems: the “mirror” and “curtain”

Mirror Principle - register of title reflects accurately and completely all estates/interests that may affect the land

Curtain Principle - registry is the only source of information for a prospective purchaser; all estates/interests that do not appear on the title are irrelevant
Law and Equity Act, s. 2:  
English laws which existed before November 19, 1958 are in force 

in BC, but held modified and altered by BC legislation.
Chapter 4:  Acquisitions of Interests in Land

OVERVIEW
· Acquiring interest in land: crown grant, inter vivos transfer, will, intestacy/Wills Variation Act, proprietary estoppel
· "Presumption of resulting trust" (A to B … A has equitable title, B is holding it for A; presumption that people don't give things away for free/need consideration)
· "Presumption of advancement" (A to B to C ... title transferred absolutely; only for parent who transfers to minor child)
1.  The various means by which interests in land can be acquired 

a)  Through a Crown grant:  see Land Act s.50
i)  right to take up to 1/20 of property (unused land) for pubic works, sub-surface rights, right to authorize someone with valid water license to come onto that land to exercise rights under that license (compensation paid), right to take certain material (gravel, stone, timber) to use for public works w/o compensation

b)  Inter Vivos Transfer

c) By will or on intestacy or Wills Variation Act (on death)

d) By way of proprietary estoppel

3.  The distinction between a “presumption of resulting trust” and a “presumption of advancement” in the context of transfers to volunteers; the current state of the law relating to the presumption of advancement in light of Pecore v. Pecore
Presumption of Resulting Trust:  A to B, presumption that A has transferred legal title, but retained equitable title.  B holds in trust for A.

Presumption of Advancement:  exception to above, if Husband to Wife, or Father to Child, presumption that A has transferred title absolutely.
Property Law Act, s 19(3) 
A voluntary transfer need not be expressed to be for the use or 





benefit of the transferee to prevent a resulting trust.

Used to need specific language for a gift - “A to B for her use and benefit absolutely”

s. 19(3) above says you don’t need to use this language (not reversing presumption)

In recent years, presumption of advancement has been applied (in a more gender neutral fashion) to transfers from parents to children

Pecore v Pecore (2007 SCC) – While presumption of advancement continues to operate, it should be limited to situations involving minor children.  Dissent of Abella - to adult children in general
Facts:  P = ex-husband, D = daughter
Majority Reasoning (Rothstein):  applies to minor children only - too many complications to apply to adult dependent children, fairness to all parties, pragmatic concerns of abuse, complexity of family structures, no gross injustice (can still prove gift was made)

Dissent Reasoning (Abella):  should apply to adult children in general - affection does not banish with age, unique relationship, PofRT more archaic, if want a trust make it express, abuse

-common sense - a transfer is a transfer
What about “dependent adult children”?  make intentions clear
4.  The distinction between the various means by which interests in land can be acquired on death; the potential limitations on testamentary autonomy imposed by the Wills Variation Act

Governed by Wills Act, Estate Admin Act and Wills Variation Act - all to be replaced by new Wills, Estates and Succession Act (WESA)



Wills Act ss. 3-4



Estate Administration Act, ss.77-79

a)  Acquisition of Interests in Land by Will:

· traditionally very strict requirements for validity of wills in BC

· new legislation will give court power to focus on final intentions of the willmaker

Guiding Principle:  What did the will-maker actually intend?  Put yourself in arm chair of person

b)  Acquisition of Interests in Land on Intestacy (when a person dies without a will)

s.20 if person dies without a will leaving a spouse but no surviving descendant, give to spouse

s 21(2) if leaves a spouse and children, spouse receives household furnishings, preferential share of estate, up to $300,000 to full children, $150,000 to step children

-under new legislation, spouse will take 1/2 of balance of estate instead of 1/3

In both Will and Intestacy, title of property vests in the personal representative who has responsibility to gather all assets, pay debts, pay taxes, then transfer property to those entitled

c)  Acquisition of Interests in Land through Variation of a Will

Potential Limitations on testamentary autonomy imposed by Wills Variation Act

- s 2 if, in court’s opinion, will does not make adequate provision for spouse or children, the court may, in its discretion, order what it thinks adequate, just and equitable

Tataryn v Tataryn Estate [1994] 2 SCR 807 – Following section 2 of Wills Variation Act, court, in its discretion, may order what it things just and equitable if will does not make adequate provision for spouse or children
Facts:  couple married for 43 years, industrious and frugal, in will husband so adamant about disinheriting son that he practically disinherited his wife, other son giving allowance to wife, 

SCC overrides will - gives $10,000 to both sons

Don’t just look at pattern of particular family-what is equitable in light of contemp understandings

Chapter 11:  Co-Ownership - Concurrent Estates

1. The basic notion of co-ownership

-not collective ownership, but singular interests joined in single property

a) coparcenary (used for multiple female relatives) - abolished

b) tenancy by the entireties (used for marital relationships - husband and wife treated as a unity)  Property Law Act changed this:  husband and wife must be treated as 2 persons

2.  The distinction between the two remaining types of co-ownership (tenancy in common and joint tenancy); the right of survivorship

Tenancy in Common:  Two or more people are simultaneously entitled to possession, but interests in the property are otherwise treated as separate; on the death of one, interest passes by will or on intestacy. Co-owners - interest treated separate. Default.

Joint Tenancy:  Unlike tenancy in common, there is a right of survivorship.  On the death of one joint tenant, the surviving joint tenant automatically becomes absolute owner of the undivided interest (if joint tenancy is not jointly or unilaterally severed).  Must be expressly stated on title.

3.  The concept of “unities” in the context of co-ownership (joint tenancy)

The Three Unities:  Unity of possession is the defining characteristic of all forms of co-ownership.  3 other unities must exist to create joint tenancy:

(i)  
Unity of Title: interests of co-owners must arise in the same document.

(ii)
Unity of Interest: interest of co-owners must be identical (fee simple, life estate, etc.)

(iii)
Unity of Time: interest of co-owners must vest at the same time (subject to very 

    
 limited exceptions: transfer to uses, gift by will) - triggered (could transfer to himself and 

new spouse)

4.  The common law preference for joint tenancy and its modification by statute (s.11 PLA)
At common law, if the four unities were present, there was a presumption that a joint tenancy was created.  If the grantor wanted to create a tenancy in common, s/he could do so expressly or through the use of “words of severance” (e.g.  the words “share and share alike.”)

Equity had to start with same presumptions as the common law but preferred the tenancy in common and tried to give effect to this preference by:

a)  interpreting documents - more inclined to find a tenancy in common

b) certain situations were deemed to reverse the c.l. presumption so that equity would treat the co-owners as tenants in common in equity even if they were joint tenants in law

i.
     Unequal contributions to purchase price.  Robb v. Robb
ii.    Commercial setting where partners purchased property.

iii.  Joint mortgage where 2 or more persons lent money and borrower transferred title to lenders.

Section 11 of the Property Law Act provides that where land is “transferred or devised in fee simple, charged or contracted to be sold…to 2 or more persons…they are tenants in common unless a contrary intention appears in the instrument.”

Robb v Robb tells us section 11 would cover the creation of a lease, but not the transfer of a lease (some situations covered but not all).  There is a strong argument that section 11 should be read as all-encompassing and that in the absence of an express indication to the contrary, tenancy in common is the default.  

At common law, could not transfer property to oneself.  Now section 18(1) of PLA allows this - breaking unity in title (no longer joint tenancy)

6.  The basic requirement for severance of joint tenancy (unilateral act resulting in destruction of one of the unities or express or implied agreement between joint tenants)

Unilateral intention is not sufficient; an act that destroys one of the unities is required

Relatively simple to sever by transferring his or her interest to himself or another party (“secret severance” is available)

Stonehouse v BC (AG) (1962 SCC) – can sever without registration or notice - conveyance by one joint tenant to 3rd party will operate to sever a joint tenancy even if the transfer is not registered in the LTO

Feinstein v Ashford (2005 BCSC 1379) - same principle applied to an unregistered transfer from a joint tenant to himself

Facts:  Wife had transferred her title to daughter in secret severance.  Husband claims against LT Registry for failure to make inquiry - do not need to register in order for severance to occur, no general obligation for LT registry to notify,  Appeal Dismissed.

Sorensen Estate v Sorensen (1977 BCCA) - unilateral intention not enough to sever joint tenancy - the rules regarding severance are not all that straightforward. 

Mrs. Sorensen tried to sever the joint tenancy in a number of different ways: execution of settlement agreement, lease, mortgage, transfer of lots (no delivery of transfers), will, commencement of action for partition of land (insufficient as she died on motion day), trust deed - did finally effect severance; Personal declaration of trust gave equitable title to son and presumption of advancement applied

BC Law Institute has suggested mandatory notice of severing joint tenancy

· YES, there should be consent and notice

· Upsets planning, undermines principle of certainty

· Allows people to be opportunistic, possibilities for fraud

· Inherent unfairness

· NO, there shouldn't have to be consent and notice

· Why would you need to ask for consent to deal with your own property?

· Could be a barrier for disadvantaged parties who can’t easily give notice

· What about imposing a requirement of registration?

· Registration could function as notice

· Could create unfairness as well
A joint tenancy may also be severed if joint tenants agree to do so.  Even in the absence of express agreement, a court may infer an agreement to sever from the conduct of the parties.

Chapter 3:  Aboriginal Title
A.  Richard Overstall’s Encountering the Spirit in the Land: ‘Property’ in a Kinship-based Legal Order
1.  Some of the main features of the Gitskan understanding of relationship to land (as contrasted with common law conceptions of ownership)

Translation of Categories:  found various property “hooks” to bear analogies and comparisons

-i.e. translated references to territories, crests, adaawk, etc. as “property” or “privileges”

-the very exercise of framing Aboriginal reality according to Western language is act of colonization (Bradley Bryan) - need alternative ways to organize 2 cultures
	Concept
	Common law
	Gitskan rel’p to land

	concept of ownership
	Crown ownership & interaction are similarities

CL Goal = transferability of land
	Inalienability: can’t be divided (prima facie), unless House is unable to produce sufficient wealth to perform feast responsibilities or required to relinquish as compensation

Reciprocity:  Not “ownership” but “ours” like family members, “Marriage” - merging is reciprocal: the spirit of the place gives itself to the group and the group leaves its power and mark on the land

	who “owns”?
	- registered and unregistered interests in land 

- joint tenants, tenancy in common
	House owns (through mother’s side, max 30 families or 150 people), Chief responsible to communicate/recreates the relationship

-landless peoples dependent on others/lower status

	chief as a trustee?
	Crown ownership, trust, presumption of resulting trust  
	holding for own benefit, multifaceted relationship, responsible to ensure all people in House respect spirit of land

	on what basis is “ownership” established?  
	possession, registration, notice
	adaawk records history - humans can even fuse with the land by transforming into animals (binding group even more closely to a particular territory)

	how is entitlement to territory made known to others?
	registration, notice, contract
	face-to-face system, consensus building and consultation

the Feast formalizes (taking of a name)

-spirit power brought to life by naxnox performances

	what do you “own”?
	interest:  fee simple, life estate, lease, etc. 
	authority, responsibility

-narrow sense, House’s sole possession = its daxgyet
-wider view = each possession necessary in own right for House to function properly

-territory boundaries are precisely delineated and usually follow natural features (watershed divides, rivers)

-by following the law, the power flows from the land to the people through the Chief; by using the wealth of the territory, the House feeds its chief so he can property fulfill law


Primary Relationship = daxgyet:  


1)  chief’s initial encounter with the spirit of the land


2)  the 
the subsequent duty to respect both the human and supernatural partners of the 
marriage (adaawk = formal oral history of a group)


3)  a recreation of that original power (histories, songs, dances, crests, Feast) - 
witnessed & affirmed by the other Chiefs at the Feast (yukw)



“For us, the ownership of territory is a marriage of the Chief and the land.  Each Chief has an ancestor who encountered and acknowledged the life of the land.  From such encounters came power.  The land, the plants, the animals and the people all have spirit - they all must be shown respect.  That is the basis of our law.”

B.  DELGAMUUKW (3.8 - 3.20)

Delgamuukw v. British Columbia (1997 SCC) – establishes key ideas and test for justification

Facts:  claim to 133 territories, 58,000 sq acres, claim shifted from ownership of to aboriginal title and self-government, took 3 years to be heard by SCC, very controversial decision (tin ears of justice), BC government saying land rights were extinguished - this shifted by time of SCC

· 1991 decision of Chief Justice McEachern - aboriginal rights exist “at the pleasure of the Crown” and Crown may extinguish the rights “whenever the intention to do so is plain and clear”, assigned sacred stories no weight, preferred evidence of Crown anthropologist who had not lived with communities - found oral histories unreliable (“nasty, brutish, and short” lives)

· SCC - common law of evidence must be understood in and interpreted in light of special nature of aboriginal rights - need new trial to decide on land dispute, Decision given as guidance to the new trial judge

Case reframed on appeal - shifted from ownership of to aboriginal title and self-government, 

-also reframed as 2 communal claims (Gitxsan nation and Wet’suwet’en) - therefore had to go back for another trial

Two radically different conceptions of aboriginal title presented:  as an inalienable fee simple or as non-existent because it is a “bundle of rights” to engage in activities which are aboriginal rights, or for, at most, exclusive use and occupation of territory for other aboriginal rights only - CORRECT VIEW LIES BETWEEN THESE

1.  The sui generis nature of aboriginal title and its dimensions: inalienability, source in prior occupation (and use of land), communal/collective nature of right

SCC says:  2 aspects to sui generis nature:


a.  Must be distinguished from "normal" proprietary interests, such as fee simple.

b.  Must be understood by reference to both common law rules of real property and rules of property found in aboriginal legal systems.

Dimensions of AT:

a. Inalienability:  cannot be transferred, sold or surrendered to anyone other than the Crown (reflected in Royal Proclamation of 1763 - protective/paternalistic - ensure aboriginal communities not defrauded)

b. Source: arises from prior occupation of Canada by aboriginal peoples, relevant in two ways:


i.
Physical fact of occupation, which derives from common law principle that 

occupation is proof of possession in law.


ii.  
Relationship between CL and pre-existing systems of law (contentious topic)

c. Communal: (oversimplified, flattens out cultural realities)
·  
cannot be held by individuals 
·  
collective right to land held by all members of an aboriginal nation (what about House?)
·  
collective decision-making
2. Content of Aboriginal Title:  right to exclusive use and occupation; inherent limit

-Lamar’s framing attempting to strike balance between 2 interests (above)

“Aboriginal title encompasses the right to exclusive use and occupation of the land held pursuant to that title for a variety of purposes, which need not be aspects of those aboriginal practices, customs and traditions which are integral to distinctive aboriginal cultures.” 

(rejection of province’s view)

Inherent limit: Lands cannot be used in a manner that is irreconcilable with the nature of the attachment to the land which forms the basis of the group’s claim to aboriginal title (is the use being proposed consistent with the initial basis of the claim?)

i. Recognizes importance of continuity of relationship between community and land over time.

ii. Land has a inherent and unique value in itself

If aboriginal peoples wish to use their lands in a way that aboriginal title does not permit, must surrender those lands and convert them into non-title lands to do so.

Not a limitation that restricts the use of the land to those activities traditionally been carried out on it; allows for a full range of uses of the land, subject only to an overarching limit.

Policy:  Attempt to balance aboriginal title alongside societal concerns - who decides on the limits?  does this leave aboriginal peoples in a restricted time warp? - some attempt to counteract this paternalistic view

page 018 - analogy with equitable waste - indigenous people are unimpeachable for waste (can change the nature of the land) however, they can’t destroy the basis of connection

1.
Aboriginal title at common law is protected in its full form by s. 35(1) of Constitution Act, 1982. (right to exclusive occupation and use of land)

2.
Aboriginal title is distinct from other aboriginal rights. (rights fall along a spectrum with respect to their degree of connection with the land, 020 para 138)

3.   Aboriginal title confers the right to the land itself.

3. Requirements for Proof of Aboriginal Title: 

1.
Land must have been occupied prior to sovereignty (1846 in BC) (not prior to contact like aboriginal rights)

a.
Appropriate because:

i.
Aboriginal title is a burden on Crown's underlying title; does not make sense to speak of burden on underlying title before that title existed, therefore aboriginal title crystallized at time sovereignty was asserted. 

ii.
Under CL, occupation/possession act is sufficient to ground AT & not necessary to prove land was a distinctive/integral part of A society before European arrival

iii.
Date of sovereignty is more certain than the date of first contact.

Both common law and aboriginal perspectives should be taken into account in establishing the proof of occupancy - what if contradiction?

i.
Aboriginal perspective:  land tenure system, laws governing land use

ii.
Common law:

(a)
Fact of physical occupation is proof of possession grounding land title

(b)
Physical occupation may be established in a variety of ways, ranging from the construction of dwellings through cultivation and enclosure of fields to regular use of definite tracts of land for hunting, fishing or otherwise exploiting its resources.

(c) In considering whether occupation sufficient to ground title is established, “one must take into account the group's size, manner of life, material resources, and technological abilities, and the character of the lands claimed.”

No need to demonstrate land was of central significance to distinctive culture

Includes any land parties have maintained substantial connection with until now

2.
If present occupation is relied on as proof of occupation pre-sovereignty, there must be a CONTINUITY between present and pre-sovereignty occupation.
a.
No need to establish an unbroken chain of continuity.

b.
There must be a “substantial maintenance of the connection” between the people and the land: from Mabo case.

c. The fact that the nature of occupation has changed would not ordinarily preclude a claim for aboriginal title

024 para 154 - inherent limit - precise nature of occupation may have changed in time - how does the argument in this paragraph fit with larger reasoning?

3.
At sovereignty, occupation must have been EXCLUSIVE

a.
Flows from the definition of aboriginal title itself: right to exclusive use & occupation 

b.
As with the proof of occupation, proof of exclusivity must rely on both the perspective of the common law and the aboriginal perspective, placing equal weight on each.

c.
Exclusive occupation can be demonstrated even if other aboriginal groups were present, or frequented the claimed lands. - look at permission, intent, etc.

d.
Joint title could arise from shared exclusivity. - 025, para 158 - co-ownership

e.   If occupation can be shown, but not exclusivity, always possible to establish aboriginal rights short of title.

4.  2-part test of justification for infringement: (ARs, including AT are not absolute)
a.
First, the infringement of the aboriginal right must be in furtherance of a legislative objective that is compelling and substantial: those which were directed at either one of the purposes underlying the recognition and affirmation of aboriginal rights by s. 35(1):

i.
the recognition of the prior occupation of North America by aboriginal peoples, or

ii.
the reconciliation of aboriginal prior occupation with the assertion of the sovereignty of the Crown. (likely to be more relevant at the stage of justification)

(a)
Reconciliation between aboriginal societies and broader political communities

(b)
Limits placed on aboriginal rights are part of reconciliation

b.
The second part of the test of justification requires an assessment of whether the infringement is consistent with the special fiduciary relationship between the Crown and aboriginal peoples.  (Guerin)
Fiduciary duty does not demand that aboriginal rights always be given priority, but requires they be taken seriously/respectfully.  Requirements are the function of the “legal and factual context” of each appeal

Questions to be addressed, depending on the circumstances of the inquiry:

(a)
whether there has been as little infringement as possible in order to effect the desired result;

(b)
whether, in a situation of expropriation, fair compensation is available;

(c) whether the aboriginal group in question has been consulted.

(this is not an exhaustive list - the sorts of questions to ask)

iii. In addition to variation in the form which the fiduciary duty takes, there will also be variation in degree of scrutiny required by the fiduciary duty of the infringing measure or action. The degree of scrutiny is a function of the exclusive nature of the aboriginal right at issue.  (Suggestion here that the broader the aboriginal right being claimed—and the broader the ramifications for non-aboriginal interests—the lesser the degree of scrutiny.) 
Examples:

Sparrow - claim to fish for food, ceremonial & social purposes - this right has its own limit  - narrow right being claimed, any infringement on it by the gov’t should be scrutinized deeply

Gladstone - claim to commercial fishing - when dealing w/ such a broad right, we need to be more deferent to the gov’t (less scrutiny) because multiple interests

5.  Application of the test of justification to aboriginal title (generally)

a. Range of legislative objectives that can justify the infringement of aboriginal title is fairly broad and will be decided on a case-by-case basis 

e.g: (doesn’t place many restrictions on 1st part of test, colonial experience, certainty)

i.
development of agriculture, forestry, mining, and hydroelectric power

ii.
general economic development of the interior of BC

iii.
protection of the environment or endangered species

iv.
building of infrastructure

v. settlement of foreign populations to support those aims

- a question of fact that will have to be examined on a case-by-case basis

b.
Manner in which the fiduciary duty operates in stage 2 will be a function of the nature of aboriginal title.  Involves assessment of interests at stake, precise value of aboriginal interest in land, grants/leases/licenses granted for its exploitation

(a)
What is required is that the government demonstrate “both that the process by which it allocated the resource and the actual allocation of the resource which results from that process reflect the prior interest” of the holders of aboriginal title in the land.

(b)
Might entail, for example:

(A)
that governments accommodate the participation of aboriginal peoples in the development of the resources of British Columbia,

(B)
that the conferral of fee simples for agriculture, and of leases and licences for forestry and mining reflect the prior occupation of aboriginal title lands,

(C)
that economic barriers to aboriginal uses of their lands (e.g., licensing fees) be somewhat reduced.

(i)
There is always a duty of consultation.  Whether the aboriginal group has been consulted is relevant to determining whether the infringement of aboriginal title is justified.

(ii)
Nature and scope of the duty of consultation will vary with the circumstances.  From mere notice to:

(A)
Occasionally (when breach is less serious or relatively minor), it will be no more than a duty to discuss important decisions - the consultation must be in good faith, and with the intention of substantially addressing the concerns of the aboriginal peoples whose lands are at issue.

(B)
In most cases, it will be significantly deeper than mere consultation.

(C)  Some cases may even require the full consent of an aboriginal nation (particularly when provinces enact hunting and fishing regulations in relation to aboriginal lands.)

International law requires informed consent!

(c)
Economic aspect of aboriginal title suggests that compensation is relevant to the question of justification as well. In keeping with the duty of honour and good faith on the Crown - fair compensation when AT is infringed

C.  POST-DELGAMUUKW CASES

Practical implications of Delgamuuk:  moving forward in Haida, pulling back in Marshall and Bernard (both written by Madam Justice McLachlin)

R. v. Bernard; R. v. Marshall, 2005 SCC– proof of aboriginal title

· Exclusivity only required "effective control" (ability to exclude others if it had chosen to do so)

· Nomadic people only needed to establish a degree of physical possession/use equivalent to CL title

· Continuity can be shown through substantial connection since assertion of sovereignty

· Need CL standards for proof of title (because title is a CL right at its root), although aboriginal perspective important

· Focus on how AT is proved - Trying to reign in lower courts (pulling back)

Facts:  2 cases in Maritimes both involving charges for attempts to log (commercially) defended as being allowable through aboriginal title, appellate court found needed change in evidentiary standards to address this issue, proof of AT is foundation here - fleshed out and developed

· para 40 - many of the details of principles from Delgamuukw remain to be fully developed

1.  Standard of occupation for title

a)  Translation of pre-sovereignty aboriginal practice into modern legal right - in order to take into account both common law and aboriginal perspectives, identify the practice and translate it, as faithfully and objectively as it can, into a modern legal right, working within the system - there is a whole range of rights short of title (AT is highest)

b) Does practice correspond to core concepts of the legal right claimed?  
c) Aboriginal title to land is established by aboriginal practices that indicate possession similar to that associated with title at common law (para 54) - no need for constant possession, fact specific, but continuity requirement
d) Exploiting the land, rivers or seaside for hunting, fishing, or other resources may translate into aboriginal title to the land if the activity was sufficiently regular and exclusive to comport with title at common law

e) Evidence of acts of exclusion not required; what is required is demonstration of effective control of the land by the group.

2.  Proof of aboriginal title for nomadic and semi-nomadic peoples (question of fact depending on all the circumstances) - Question is whether the nomadic people enjoyed sufficient “physical possession” to give them title to the land - could this look different?  possible (trying to look at exclusivity in more nuanced way - effective control can stand as exclusivity)

How do we approach evidence?

para 68 sensitive and generous approach to evidence (but still common law standard)

Usefulness = does the oral history provide evidence that would not otherwise be available or evidence of the aboriginal perspective on the right claimed? 

Reasonable reliability = ensures the witness represents a credible source of the particular people’s history

Haida Nation (2004 SCC) – duty to consult

"When the Crown has knowledge, real or constructive, of the potential existence of the aboriginal right or title and contemplates conduct that might adversely affect it"

· Grounded in "honor of the Crown"

Facts:  Haida claiming a right to be consulted in the transfer of tree farm license from MacBloedel to Weyerhaeuser.  Acknowledge admin duty of fairness but not legal duty to consult - narrow reading of Delgamuukw.  BCCA gave strong response saying both government and the private company, Weyerhaeuser, (equitable doctrine of notice) owed duty to consult.  Now SCC.

Court’s here saying provincial gov’t attitute is inconsistent with the “honour of the Crown”

Takes it even further than Delgamuukw (para 15 - summary of what she is going to look at)

1. Source of a duty of consult/accommodate in the honour of the Crown

· requirement to deal honourably with aboriginal peoples is fundamental (like reconciliation)

· fiduciary obligation arises at one end of this continuum - this duty arises when you have a specific duty of the Crown in a specific circumstance - on proven aboriginal title lands

· honour of the Crown always operates - not just triggered when there is a fiduciary obligation 

· operates when claim not yet proven

2.  Trigger for duty to consult
-para 35 - the duty arises when the Crown has knowledge, real or constructive (ought to have known), of the potential existence of the Aboriginal right or title and contemplates conduct that might adversely affect it

3.  Scope of duty to consult

a)  “Spectrum:  at one end cases where claim to title is weak, aboriginal right limited, or potential infringement minor; at other end strong prima facie claim case for claim is established, the right and potential infringement is of high significance to the Aboriginal peoples, and the risk of non-compensable damage is high.

b) Every case to be approached individually and flexibly

c) Controlling question is what is required to maintain the honour of the Crown and to effect reconciliation between Crown and the Aboriginal peoples with respect to the interests at stake.

4.  Duty to accommodate as possible outcome of good faith consultation (also qualification that this does not give Aboriginal peoples a veto)
-no duty to consult on third parties, government only!

Tsilqot'in Nation v. BC (2007 BCSC) – application of Delgamuukw test; remarks on Aboriginal title

Facts:  T Nation sought declaration of Aboriginal title, rights to hunt/trap/trade upon discovery of proposed forestry activities.  T presented oral history, oral tradition evidence, and historical documents that T occupied claim area for over 200 years.  Court unable to declare title, but offered remarks on Aboriginal title nonetheless

Tsilhqot’in Nation translates the abstract discussion about what AT is from Delgamuuk into circumstances of a particular people

Overall approach being taken by the judge (Vickers J)

“every Canadian should have the good fortune I have experienced over the past several years”

- Very Sympathetic to T - recognized history of colonialism, impact on T, recognized challenge of acknowledging past wrongs and building a consensual and lasting reconciliation, necessity of compromise on both sides
· somewhat vague, but effort to move away from ethnocentric point of view - read oral history/tradition evidence alongside written records for corroboration

· specific examples of how to see things from aboriginal perspective (i.e. cultivated field def’n)

Unable to conclude there was sufficient occupation of claim area as a whole, however, concluded/inferred there was “effective control” (Marshall, Bernard)

Found “substantial maintenance of connection between people and the land” before and after sovereignty

· judicial activism?  Is he doing what it’s for the courts to do? or is he overstepping?

· Vickers J was criticized on both sides - too judicial or too deferential - better dealt with in negotiations

1)  “Territorial” versus “site specific” approaches to aboriginal title and the approach taken by Vickers J

-strongly rejects site-specific negotiation (postage stamp) but is bound by precedent; tries to incorporate patterns of usage - rejects site specific while retaining specificity

-postage stamp approach is too narrow and inappropriate - strays from site-specific evidence (every branch, every stream) - uses oral histories, practice of the bands

· needs consistent and regular use, need to be broad and generous

· did he feel constrained by Bernard and Marshall? (arguable that his understanding of cultivated lands does not fit with Bernard test)

· exclusivity - should the notion of use be used so significantly if exclusivity is a given?

· continuity

When trying to set the middle ground, talks about: 3-68

1) site-specific use (village sites) - postage stamps

2) land use perspective - resource gathering - cultivated fields - consistent because translating into a modern right, but not consistent because it may have been a right not a title

3) well-defined network of trails and waterways - is this even more far removed?

This is the land over which they held exclusionary rights of control - this was the land that provided security and continuity for Tsilhqot’in people at the time of sovereignty assertion 

2)  Application of the test of justification to aboriginal title in the circumstances of case


a.  Vickers gives clear framework (IRAC) 


b.  In the context: The regulatory scheme itself [1066]



i.  Have right to make decisions regarding land use with regard to the territory



ii.  Broad analysis of what constitutes infringement 

Vickers J recognized imposition of provincial forestry management scheme removed ability of T to control uses to which their land was put:

· Uncertainty concerning protection of land and forests for future generations
· Deprives T of ability to realize certain economic gains
Thus, unreasonable limitation; prima facie infringement that requires justification

Justification Test (2 parts):


a.  Compelling & substantial legislative objective: Regulation of Forestry 


goes beyond Delgamuukw – goes beyond the general, must be in the specific 
circumstances of this situation (pine needle) (contextualized)


[1096] – “The application of that scheme to the circumstances of this case” 


b.  Infringement must be consistent w/ the fiduciary relationship between Crown & A ppls



i. Honour of the Crown




1.  Was there meaningful attempt to take into account concerns of 
ppls?




2.  To discharge duty of Crown, Must take into account:





a. Right to exclusive use and occupation of land





b. Right to choose what uses land will be put to





c.  Inescapable economic component



ii. Duty to Consult




1.  Where Ab title exists, always duty to consult




2.  Nature and scope will vary w/ circumstances

    Conclusion: Failure on all three tasks: infringement, substantial legislation, and justification

3) Private lands issue - some aspects left open-ended, very controversial 

· Province tried to argue that when Crown gave fee simple to 3rd party = extinguish Ab rights

This IS the case in Australia, but NOT Canada


Provincial legislation cannot extinguish Ab title, only federal


Judge rejects but does not explain consequences

· Private lands excluded from claim - Province does not want court to decide on this

Judge says on plain reading, does not exclude private lands as per submission of Ab pp


But declaratory relief sought cannot be granted because of the rest of analysis

· Why was this controversial?  (Vickers pointed to elephant in the room)

Take land from a bona fide third party (fee simple owner)


Doctrine of Nemo dat

Equitable doctrine of notice – does anyone lack notice of Ab title?


In general, private lands have been off the table for pragmatic reasons


But does not mean that they should continue to not be for principled reasons

4)  Reconciliation:  The court is only one step in a larger process

Justice Vickers implying:

·  litigation not most appropriate
· “blueprint” for negotiations?
· negotiation must have a different basis - good faith - willingness to meet in the middle
· mentions “principles of reconciliation” (p 81 - 1370) - this is, of course, not a task for the court
· convenient starting point for treaty negotiations (above principles)
· “this is not what I am called to do but this is a good way of looking at it” - my role is constrained but I want to speak into the process that others will take
· starts and finishes judgment with reconciliation (golden thread ties judgment together)
Mickelson:  Case was dismissed on a technicality...was this Vickers’ way of avoiding the denial of aboriginal title?

Chapter 5:  Registration of Title:  An Overview
1.  General principle/purpose of registration

Move away from CL conveyancing (livery of seisin, establishing “good root of title” as well as recording system (person searches public records but must interpret documents) due to expense, repetition of work after each transfer, delays, physical deeds being vulnerable to fire, loss and theft, etc.  Efficiency and consistency!

Torrens System:  Once a fee simple interest is entered on the Register, that is conclusive evidence that the person named is the owner of the interest


Mirror Principle: register reflects the current facts about the person’s title accurately and   

·    completely
·    Curtain Principle: one does not need to go beyond the certificate of title; contains all info
As of 2005 the responsibility for continuing integrity of BC’s Torrens system was given to LTSA  - no longer under arm of government but statutory corporation running system

What can be registered under Act?  Only common law and equitable interests can be registered, unless specific statutory provisions provide otherwise, exceptions below, generally incidents to title to land, not use of land

Land Title Act and land title system do not supplant or replace the pre-existing land law - statutory overlay - a web you place on top of preexisting system of land law which in certain instances will change that law but in most instances, simple assumes the land law

R. v. Kessler (1961 BC Mag. Ct.) – required zoning and development bylaw to be registered -this requirement has since been eliminated - zoning and restrictions will not show up  (except private-agreement covenants which are binding)

2)  Common law/equitable interests that are not registrable (involving a general understanding of the distinction between “legal” and “equitable” mortgages and the means by which the B.C. land title system protects the interests of a beneficiary under a trust)

a)  Equitable mortgage (or lien) by deposit of duplicate indefeasible title (section 33)
Explanation:  Indefeasible title = title that cannot be defeated by other claimants

Duplicate indefeasible title = once person has paid off his/her mortgage and there is no agreement for sale, person can secure this (“burn the papers!”) - celebrate - if this is from a Land Title office, it is supposed to be an exact replica, no one can do anything with your title when the duplicate is out of the office - removing the duplicate is protection

-once you have the duplicate out, you may want to borrow $ - can deposit the duplicate with a lender in order to secure a loan - Freezing mechanism

· Note: legal and equitable mortgages can be registered

· Legal mortgage: Bank lends to A, A gives mortgage to B

· At CL, this involves an actual transfer of legal title to B

· B has "legal mortgage"

· A has "equity of redemption" (so they can get title back)

· Equitable mortgage: second, third, fourth mortgages

· C and D take a greater risk; dealt with through higher interest rates

· C and D have right to call for foreclosure

· Not that common nowadays; people will just take a line of credit

· Note on language: Mortgagor – landowner (creates mortgage); Mortgagee – bank (lends $$)

b) Particulars of a Trust (section 180(1))  – "in trust" and document creating trust are filed with Registrar; no particulars of trust entered - only access to the trust document (#)

c) Sub-agreement by sale (section 200)
· Note: agreements for sale are registrable as charges (1st), but sub-agreements aren't ("subsequent")

· More common in commercial properties; not so common for residential properties

· Creates a more efficient system - too cluttered if sub-sub-agreements

3)  Non-common law/equitable interests that are registrable

· Caveats (Part 19, ss. 282-294)

· Certificates of pending litigation (Part 14, Div 3, ss. 215-217)

· Judgments (Part 14, Div 2, ss. 210-214)
4) The basic scheme of registration: the distinction between the legal fee simple and charges

All registration interests can be divided into two categories

· Legal fee simple – surface, strata lot or airspace parcel

· "Charges" – all other registrable interests e.g. above list; aka encumbrance

Two preconditions to registration

· Boundaries must be sufficiently described through survey

Registrar must be satisfied that instruments produced by applicant confer 

· "a good safe-holding and marketable title in FS"
· "Safe-holding" – no one can disturb you in your interest or possession (e.g. CPL would be a disturbance)

· "Marketable title" – transfer is possible (i.e. not a trust)

· Basically an indication that person actually has interest in land they claim to have

The  Legal Fee Simple Process of Application at the Land Title Office

· Priority on first come, first serve basis

· Application stamped with date and time, scrutinized, then actually registered

· Production of an "indefeasible title" – either physical or electronic form

· When fee simple is registered, Registrar must issue a duplicate indefeasible title

· Contain all info in register, including conditions, exceptions, reservations, charges, liens, other interests

· Cannot be issued if title is subject to either a registered mortgage or agreement for sale

· If duplicate is issued, and thereafter an application to register either a mortgage or agreement for fee simple is made, duplicate must be produced to the registrar for cancellation

· When the mortgage or agreement for sale is cancelled, a further duplicate indefeasible title may be issued

· A person may take out a duplicate title for safekeeping, to ensure the borrower does not deal with land, or to create an equitable mortgage

· A presumption of an intention to create an equitable mortgage arises on the deposit of a duplicate title

Once title has been registered, it becomes "conclusive evidence at law and in equity" that the person named in the title is "indefeasibly entitled to an estate in fee simple"

Transfer inter vivos – same process as for initial registration

· Registrar must be satisfied there is sufficient description of land, instruments confer good safe holding and marketable title upon applicant

Transmission on death – dealt with in Part 17, Div 2, ss. 263-268

· Title vested in personal representatives who hold it in trust

· Executor or administrator registered as owner

· Transfer them made to person entitled to take under will or on intestacy

· See also: Estate Administration Act, R.S.B.C. 1996, c. 122, ss. 77, 78

5) Function of caveats and certificates of pending litigation in the land title system

(a) Caveats

· May be lodged by any person who claims to be entitled to an interest in registered land

· May also be lodged by registered owner and Registrar

· Effect: temporary "freeze" on registration process - relatively informal protection

· Lapses after 2 months, but can be shortened to 21 days by registrar

· s. 288(2) provides that this cannot be done if the claim of the caveator, if successful, would destroy the root of title of the person against whose title the caveat has been lodged

· Example: A grants fee simple to B and then C. B's claim would destroy A's root of title; if B lodges caveat, C cannot register

· Example: A grants lease to B, fee simple to C. B's claim would not destroy A's root of title

(b) Certificates of Pending Litigation

· May be registered by any person who has commenced or is a party to a proceeding

· Effect: chilling effect - temporary "freeze" – Registrar may not change, transfer, or otherwise affect land (exception: lodging a caveat or registration of indefeasible title)

· Individual may proceed to registration subject to CPL (outcome of litigation would be imposed)

(c) Judgments

· Money judgments can be registered to give judgment creditor security by executing against the land

· When judgment registered, Registrar must notify owner of land or charge against whose title the registration has been effected

· Effect: judgment forms lien and charge on the land of the judgment debtor

6) Function of the Assurance Fund within a Torrens system

· At common law, if person thought they had acquired title but they actually were not the owner of the interest, their only remedy was a civil action

· Might have difficulty collecting damages, esp. in cases of fraud

· Act establishes assurance fund from which a person may be able to claim compensation for the loss of an interest in land, if they satisfied certain preconditions

· Preconditions not easy to satisfy; few reported cases of success

Policy rationale: to compensate those who might be deprived of an interest in land due to operation of system of title registration.

    “Indefeasibility is indispensable if the dependent or derivative character of titles, out of which…all the evils of the English system of conveyancing originate, is to be got rid of; and as, despite every precaution, a mistake may be made in granting indefeasible title, it becomes necessary to provide compensation for persons who may possibly thereby be deprived of land.  For this purpose a fund is created…” Sir Robert Torrens
7) The requirements for recovery against the Assurance Fund in British Columbia (generally)

s. 296 – Remedies of person deprived of land

· Basic requirement: show deprivation of land or an interest in land

· Fraud or wrongful act in respect of registration of a person other than the claimant as owner of the land  

· Conclusive nature of operation of the Act prevents claimant from recovering

· Apart from Act, Plaintiff would in fact have succeeded at CL or equity

s. 298 – Fault of registrar

· "Solely or partially, as a result of an omission, mistake or misfeasance of the registrar"

· This is new – previously, loss or damage must have been caused solely by fault of registrar

· Limitation period: within 3 years after the loss or damage is discovered by claimant

s. 303 – Limitation of liability of assurance fund

· Fund not liable for compensation for loss "in respect of the proportion of the loss … caused or contributed to by the act, neglect or default of the plaintiff"

· This is new – used to refer to "loss caused or contributed to by the claimant" (more onerous)

· Limits on what can be compensated: can recover no more than value of the land at the time of the loss, damage or deprivation.  Value of buildings or other improvements made subsequent to that time must be excluded
McCaig et al. v. Reys et al. (1978 BCCA) – claiming from the Assurance Fund

Illustrates application of third requirement to defeat claim against the Fund, of ability to recover in the absence of the Act. 

Facts:  (Farwest  South Transport/McCaig  Reys  Rutland  Jabin)

· Farwest entered agreement for sale of 650-acre ranch to South Transport (headed by Mr. McCaig) to be paid out in 12 years

· South Transport sold to Reys by sub-agreement

· Reys offered option to sell back 24 acres in a separate instrument; McCaig agreed

· Option was never registered

· Reys then sold by sub-agreement to Rutland

· Rutland knew of option, said they would honor it, but then registered their own interest

· Rutland then sold to Jabin without notifying Jabin of the option

· Jabin took title bona fide and for value without notice; acquired a good safeholding and marketable title

· Final transaction with Jabin extinguished any rights McCaig or S.T. would have had
Procedural History:

· McCaig claimed damages against Reyes for breach of contract, damages against Rutland for fraud in defeating their interest under the option

· AG of BC joined as a nominal party in claim to Assurance Fund as a result of an alleged loss of an estate or interest in land due to the fraud of Rutland

· Trial judge found that Reys passed info of option to Rutland, who had full notice, but destroyed option when it effected a sale to Jabin

· Reys breached contract with South Transport, but no damage flowed from this b/c equitable right in the option was not lost until sale was made from Rutland to Jabin

· Rutland induced breach of contract, acted in fraud by failing to perform the option of which it had full notice and which it was bound in equity to perform

· Damages against the Assurance Fund against Rutland

· Currently: Rutland appeals award of damages made against it

· A-G of BC appeals against award in favor of McCaig against the Assurance Fund

Analysis of McIntyre J.A.: 

In order to succeed against Fund, claimant must show:

1. Deprived of land or an estate or interest therein - YES

2. Loss was occasioned as a result of the operation of the statute - YES 

3. Occasioned by fraud, misrepresentation, or some wrongful act of any other person as owner - YES

4. Apart from the Act, would the P have succeeded?  if it is a legal interest, yes could recover (nemo dat), if it is an equitable interest, no could not recover (bona fide purchaser without notice is protected)

Barred from bringing an action - NO, McCaig cannot succeed in his claim

· Deprived of his interest by breach of contract of Reys and fraud of Rutland

· Bona fide purchaser without notice (Jabin) has always been protected in equity

· Jabin has superior title both in equity and law

Holding: McCaig cannot succeed in his claim against the Fund, but is awarded damages against Rutland

Royal Bank of Canada v. BC (A-G) (1979 BCSC) – loss did not flow "naturally and directly" from Registrar's procedural error

Facts:

· Walsh became registered fee simple owner, deposited certificate with RBC as security for present and future loans

· Walsh granted mortgage to the Bank of Nova Scotia without duplicate; Land Registry Office reported it was on file

· When RBC could not recover loans from Walsh, it made a claim against the Assurance Fund

· RBC said the Registrar's "mistake or omission" in accepting the BNS mortgage when the certificate of title was not deposited in the Land Registry Office caused RBC to suffer a loss

· If Registrar/office had not been negligent, would have known that certificate was not at the Office and would have informed BNS

· RBC would have found out about deceitful conduct of Walsh and would not have advanced further money to him

Analysis of Anderson J.:

· Registrar owed no duty to RBC

· S. 47 of Act expressly states that holder of an equitable mortgage does not entitle the holder to registration under the Act

· Person alleging loss must show that loss flowed naturally and directly from Registrar's mistake - not the case here, chain of liability is too tenuous ("Such a mistake should not have been made and that if the Registrar had not made a mistake it would fortuitously have learned of Walsh's deceitful conduct and avoided loss" etc.)

· Other comments:

· No case can be founded on procedural error on the part of the Registrar

· Those who seek to rely on equitable mortgages must accept the risks inherent

· Strict adherence to the Torrens systems provides certainty and security and makes this type of litigation unlikely

Holding: RBC cannot recover

THE RELATIONSHIP BETWEEN THE COMMON LAW AND THE LAND TITLE SYSTEM
Chapter 4:  The Transfer:  When is it Operative?

1)  The effect of s. 20 of the Land Title Act on the doctrine of delivery in B.C.; the common law and Torrens tests for delivery and what should be the test for delivery in B.C.

Common Law test of delivery:  based purely upon the intention of the transferor 

Torrens test of delivery:  based on whether the transferee is in a position to register 

Ross v Ross (1977 NSSC) – presumption of delivery unless evidence that was not her intention; actual physical delivery not necessary (CL test of delivery)

Facts:  Mrs. Lynds intended to transfer property to adored grandson - deed which was signed, sealed and delivered, witnessed by solicitor’s secretary, executed by solicitor.  Kept in her purse for 20 months before her death and didn’t tell grandson.  Intention construed from both behaviour and circumstances.  Intention clear - properly executed, intelligent woman

Physical delivery not necessary, transferee does not need to know

Zwicker v Dorey (1975) – Must have intention to be immediately and unconditionally bound at time of transfer for delivery
Facts:  4th wife, Gladys, vs step son (from 3rd marriage), step father had conveyed lands to step son but included clause:  This Deed is not to be recorded until after my passing away (recording system does not have same substantive effect as registry - more about convenience), deed executed with stipulation, conveyed some of the same land to himself, new wife, third parties, even some to step-son himself (with no condition) - Mr Zwicker seems to be treating the properties as if they are his, Mr Zwicker passes away, Mrs Zwicker says she was told she would get everything.  Step son says he has been paying taxes - no credible evidence, Mrs Zwicker more credible

page 24, line 7 “What is essential to delivery of the document as a deed is that the party whose deed the document is expressed to be (having first sealed it) shall by words or conduct expressly or impliedly acknowledge his intention to be immediately and unconditionally bound by the provisions contained therein.”

Mr. Zwicker did not have this intention - is a testamentary document (will) not a deed

Q:  Should they have been looking at his conduct afterwards and determined intention at time?

SYNTHESIZE OVERALL CL TEST FOR DELIVERY:  Intention at time of transfer

Critical facts = intention to be immediately and unconditionally bound by the transfer itself (at time of transfer, not afterwards), presumption you have intention absent contrary evidence

MacLoed v Montgomery (1980 Alberta CA) – Delivery test is based on whether the transferee is in a position to register (Torrens protects purchaser)
Facts:  Hattie Montgomery, registered owner, promised to transfer to granddaughter, did so, never gave her the duplicate title, never able to transfer, grandmother dies. Dispute arose prior to grandmother’s death, never explained what happened to change relationship, but something did.  Because duplicate outstanding, was she in position to transfer?

Physical delivery needed because not in a position to register unless document in hand.  Donor must do everything within their power to complete the gift, transferee in position to register

Here ABCA says registration not required because not a situation of 3rd party - issue between grandmother and granddaughter, therefore court reading in essentially equivalent of section 20 (except against the person making it)

Section 20 (1) Except as against the person making it, an instrument purporting to transfer, charge, deal with or affect land or an estate or interest in land does not operate to pass an estate or interest, either at law or in equity, in the land unless the instrument is registered in compliance with this Act.

What should the approach be in BC in determining delivery?

1.  Start with section 20 (LTA) - tells us registration not required, but not what is required

2.  Either go to CL or “Torrens”


- By CL, wouldn’t be transferred, he didn’t intend to be immediately/unconditionally 
bound. Raises question about being testamentary document, because only in effect 
when dead.  But not entirely clear cut, his intention is difficult to discern


- Torrens, assuming no duplicate title, likely to be passed though there is some minor 
question about the grantor not doing everything. 

Perhaps create a hybrid that is a very intention heavy Torrens test.

Could argue that CL applies because of the wording of s.20, which exempts this situation.

All Torrens systems are an overlay over common law - BC system leaves larger gaps in the mesh through which common law can emerge - open to argument about CL or Torrens

Chapter 6:  Registration

A. THE FEE SIMPLE

· Even if registration is not compulsory, and unregistered documents may have some effect, it is wise to register

· s. 23 – Effect of indefeasible title (2) An indefeasible title, as long as it remains in force and uncancelled, is conclusive evidence at law and in equity that the person named in the title as registered owner is indefeasibly entitled to an estate in fee simple to the land described subject to … (list of exceptions)
The General Principle of Indefeasibility - foundational to the system, illustrated in Creelman, it is the register that is conclusive/evidence as against the world

1)  The extent to which it is possible to make a claim under the doctrine of adverse possession (very generally; should also understand how this relates to s 36 of PLA)

Title by adverse possession ("squatter's title") – pre 1970s

· Basis: if land owner did not bring action to recover possession of unregistered land from occupier within a specified period of time defined by statute, the right to do so was lost

· Allowed for efficient allocation of land resources

· Wrongful occupier would thereafter have possessory title, which the ct protected

· Statute of Limitations: had to bring action against private individual within 20 years, against Crown within 60 years

· Provisions applied to unregistered land only; title cannot be acquired by adverse possession against registered land

Adverse possession – post 1970s

· Doctrine largely eliminated, with saving clause for rights acquired before 1975

· No claim in adverse possession against Crown land

· Recent example: Re Land Title Inquiry and CPR (2002 BCSC) – CPR succeeded in claim; ownership not clear (i.e. whether Crown or private land); Crown did not even appeal

Other points

· General qualification in s. 2(a),  (b) of Limitation Act preserves right of ct to apply equitable doctrines

· Doctrine of acquiescence – true owner makes it seem like he will not insist on his true rights (think back to Trethaway, case brief assignment)

· Doctrine of inexcusable delay ("laches") – length of time is subjective

· s. 36 of Act addresses specific concerns regarding encroachment or enclosure

· Ct may, on its discretion, grant an easement (with compensation), vest title (with compensation), or require removal

· Case law indicates that s. 36 requires ct to take a broad, equitable approach to disputes ("determining a balance of convenience between the parties")

2)  The range of exceptions to indefeasibility (what section 23 sets out)

· Exceptions set out in s. 23(2); can be divided into three categories

· Reservations in Crown grants

· Public rights e.g. taxes, right to expropriate

· Restrictions operating in favor of private individuals (the focus of this section)

Leases – Section 23(2)(d) 

· Lease or agreement to lease will be honored for up to three years even though it's not registered, as long as there is actual occupation

· Leases longer than three years must be registered

· Example: 2 year lease with option to renew for 2 years has to be registered. Based on total term, not initial term of lease

· Rationale: prefer not to clutter up system by registering large number of short-term leases

Charges and Other Entries - Section 23(2)(g) 

· Lien has priority over all judgment, executions, attachments, and receiving orders recovered, issued, or made after that date

 Boundaries – Section 23(2)(h)

· Title is not a guarantee as to the boundaries of the land; need to do a survey

Winrob v. Street (1959 BCSC) – title does not guarantee boundaries of land

Facts:

· P signed contract to buy house; searched title but not any maps to determine dimensions of property

· 2 years later, P discovered that 26 ft of their lot was owned by the City of Vancouver

· City required P to pay a nominal rent and agree to vacate on six months notice

· P sued solicitors in negligence, claiming as damages the difference in value b/t what they thought they were buying and what they in fact got

Analysis of Wilson J.

· Issue: Are solicitors required to ascertain the dimensions of the lot their clients with to purchase? No, ascertainment of dimensions is not a solicitor's task

1. What is the general and approved practice? Not to do so

2. Is this practice "inconsistent with proper precautions against a known risk?" No

Holding: Action dismissed

3)  Fraud as an exception to indefeasibility: forgery (the distinction between deferred indefeasibility and immediate indefeasibility; the effect of s.25.1 of the LTA; the underlying policy rationale and possibilities for further reform)

Fraud – Section 23(2)(i) 

· Indefeasibility is subject to "the right of a person deprived of land to show fraud, including forgery, in which the registered owner has participated in any degree”
(i)
Fraud: Forgery

Example: 

· A is a registered FS owner of Blackacre

· A Rogue ("R") forges A's signature to transfer Blackacre to B

· B is registered as the new FS owner

· Should A be able to recover Blackacre from B?

· At common law, nemo dat: a void instrument leads to a series of void transactions

· In a Torrens system: two approaches reflected in case law

· Immediate indefeasibility (see Frazer v. Walker)

· Application of general Torrens principles

· If purchaser has not participated in forgery/fraud, he has guarantee of indefeasibility as soon as he is on title (i.e. the indefeasibility is immediate)

· Example: B is protected. A will have to seek recovery against the Fund

· Deferred indefeasibility (see Gibbs v. Messer)

· Forgery treated an exception to general Torrens principles

· Person taking title through a forged instrument, even if completely innocent, does not have indefeasible title

· However, he can give good root of title to a subsequent purchaser (i.e. the indefeasibility is deferred until such a purchaser takes place)

· Example: A could recover property from B, but if B transferred FS to C, C would then have indefeasible title. A will have to claim against Fund. B has no protection!

Examining s. 23(2)(i) and the legislation: 

· Indefeasibility subject to "the right of a person deprived of land to show fraud, including forgery, in which the registered owner has participated in any degree"

· Seems to apply general Torrens exception to indefeasibility of forgery

· No indefeasibility if the registered owner himself acted fraudulently

· Old section 297(3): A person taking under a void instrument is not a purchaser and acquires no interest in the land by registration of the instrument 

- Suggests deferred indefeasibility

· 2005 amendments, s. 25.1 – BC follows immediate indefeasibility, but section is a bit confusing:

(1) A person who purports to acquire land or an estate or interest in land by registration of a void instrument does not acquire any estate or interest in the land on registration of the instrument  

- Suggests deferred indefeasibility

(2) Even though an instrument purporting to transfer a FS estate is void, a transferee who 

(a) is named in the instrument and 

(b) in good faith and for valuable consideration, purports to acquire the estate 

   is deemed to have acquired that estate on registration of that instrument 

- Suggests immediate indefeasibility

(3) Even though a registered instrument purporting to transfer a fee simple estate is void, a transferee who:

(a) is named in the instrument, and 

(b) is, on the date that this section comes into force, the registered owner of the estate, and

(b) in good faith and for valuable consideration, purported to acquire the estate

   is deemed to have acquired that estate on registration of that instrument 

- Not only does it suggest immediate indefeasibility, it is retroactive

Frazer v. Walker (1967 N.Z. PC) – forgery and immediate indefeasibility

Facts:

· Frazer's wife registered mortgage with forged signature

· When Frazers didn't pay principal, mortgagee exercised power of sale and transferred property to another party

· Frazer said his signature was forged, wanted property put back in his name

Judgment:

· Different sections of LTA; some sections allow judge to take action, others for registrar to take action

· Using wrong section

· Unable to recover property

Gibbs v. Messer (1890 Eng PC) – forgery as an exception to Torrens principle; Torrens guarantees title, not identity

Facts:

· Messers owned property; left it in custody of solicitor Cresswell (duplicate title, power of attorney)

· Cresswell committed fraud by transferring title to fictitious person's name; got mortgage

· Messers discovered this, made claim against registrar, Cresswell

· Wanted order for cancellation of certificate and to be free for mortgage, and if not, claim from assurance fund

Judgment:

· Cresswell was acting as agent to fictitious person (l. 40)

· B/c person was fictitious, registration didn't exist and so mortgage based on this transfer couldn't exist 

· Test: fictitious person must be dealing with actual registered fee simple

· Identity is a different inquiry altogether

· PC said this was fundamentally different and thus Torrens system principles don't apply

· End result: no mortgage, but no claim against fund

· "Skipped over link in chain"; real purchaser did not acquire title, land stays with Messers

Very purpose of the Land Title System:  “to save persons dealing with the registered proprietors from the trouble and expense of going behind the register, in order to investigate the history of their author’s title, and to satisfy themselves of its validity”  Lord Watson in Gibbs
But also remember BC’s legislatively chosen balance between the protection of innocent land owners, the protection of innocent holders and the degree to which the public would assume responsibility for such fraud through the Assurance Fund”  

· coming up in Gill Court of Appeal

4)  Fraud as an exception to indefeasability: Notice of Unregistered Interests (the judicial interpretation of s.29 of the LTA; the BC Law Institute’s proposals for law reform generally)

s. 29(2): Except in the case of fraud in which he/she has participated, a person contracting or dealing with or taking or proposing to take [a transfer or charge] from a registered owner … is not, despite a rule of law or equity to the contrary, affected by notice, express, implied, or constructive, of an unregistered interest affecting the land or charge

· "If it's in the LTA or legislation as an exception (e.g. lease), I have to respect it"

· "If it's not registered, I don't have to respect it, unless I said I would"

Review of notice from last term:

· Express notice: what you know

· Implied notice: what your agent knows

· Constructive notice: what you should've known through reasonable person inquiries

(not consistent use of terminology in caselaw - BC Law Institute suggests use “actual knowledge” instead)

Notice and the case law

· Abolition of equitable doctrine of notice is one of fundamental features of the Torrens system ("curtain" principle)

· Despite the clear wording of s. 29, ct have been reluctant to allow the statute be used as an instrument of fraud (i.e. to allow purchasers to "hide behind the statute" in order to defeat unregistered interests)

· Several important themes from cases

· What is the effect of the timing of the notice?

Prior to negotiations—During negotiations but prior to K—After K but prior to completion—Prior to application to register—Prior to registration

· Does notice in and of itself constitute fraud if the purchaser subsequently seeks to disregard unregistered interest ("notice") OR must there be an element of dishonest conduct that goes beyond mere notice ("notice plus")? 

· In BC, has to be more than notice (i.e. "notice plus"); McCaig – promise to honor option

· Must notice be express or can it be constructive?

· Szabo: constructive might be enough, but has to be "constructive plus" (+ timing or + fraud)

Vancouver City Savings Credit Union v SfS Consulting 2011 BCSC
Facts: City Center purchased hotel,  D operated pub in hotel under unregistered lease, P advanced loans of $5.1 million to City Centre, secured by registered mortgages on the hotel.  City Centre defaulted and P petitioned for foreclosure with vacant possession, which would remove the tenants.  City Centre was well aware of the rentals from their tenancies as adding revenue to the hotel, had advanced the mortgages knowing that leases would help with income but now turning around and using the section to defeat the leases
Judgment:   para 89 - synthesizing the law - Something more than simple knowledge is required - timing is not the only factor - need something outside of the ordinary course of business - showing clear intention to use the statute to defeat the R’s interests in circumstances contrary to common morality such that it would be inequitable for the court to allow reliance upon the statute as protection - must be shocking or distasteful
Conclusion:  respective mortgages of P rank in priority over the unregistered interests of the Rs - VanCity is entitled to vacant possession
BC Law Institute’s Consultation Paper -  Creation of new exception in section 29(2) - Significance of the time at which actual notice is obtained

Attempt to resolve unsettled case law in light of unique blend of equity and Torrens principles


1.  One view:  (Kearns and Rowling) Despite the wording of section 29(2), someone purchasing or taking a charge from a register owner with action notice (knowledge) of an existing unregistered interest will acquire the title or charge subject to that unregistered interest
· because equity will not allow a statute to be used as an instrument of fraud


2.  Second View:  interpret section 29(2) literally:  require some element of dishonesty in addition to mere knowledge of a competing interest in order to deprive a person dealing with a registered owner of the protection of the Act - strong case law support

Recommends amending the LTA to provide that knowledge of an unregistered interest cannot in itself by treated as fraud but 2 new exceptions related to timing of notice/knowledge:

· someone acquiring a transfer or other interest referred to in section 29(2) from a registered owner for value who received actual notice (i.e. express or implied, but not constructive, notice) of an earlier unregistered interest before entering into a legally binding agreement with the registered owner would ac‐ quire the title or other interest subject to the unregistered interest; 
· someone obtaining a transfer or other interest referred to in section 29(2) from a registered owner gratuitously (e.g. by gift, under a will, or pursuant to an order under the Wills Variation Act) and who received actual notice of an earlier unregistered interest before registration of the transfer or other interest obtained from the registered owner would acquire the title or other interest subject to the unregistered interest. 
· Provides certainty but is creating wide exception to the Torrens “curtain” principle
4. “In Personam” Claims (= based on contractual promise or equitable doctrines)

B. CHARGES

5)  Effect/extent of the SCC’s decision in Dukart v Surrey on the understanding of registration of charges within the land title system (Meaning of Registration)

Two ways to register a charge

· Under s. 197

· Under s. 180, which deals with trusts, as a result of Dukart v. Surrey

Dukart v. Surrey (District) (1978 SCC) – expansive reading of registration

Facts:

· Land developed for residential lots

· Developer transferred foreshore reserves to a trustee, with a trust notation

· Foreshore reserves purchased by municipality of Surrey on a tax sale; no trust notation entered

· Surrey built public toilets along Dukart's unregistered easement (in front of houses)

· s. 25 of LRA (now: s. 276 of LTA) provided that when land is sold on a tax sale, title is "purged" of all charges, with exceptions that included "any easement registered against the land"

· Issue: Did Dukart's easement survive the tax sale?

Judgment (Estey J):

· Act does not define registration; terminology of s. 25 referred to “easements as registered against the land” & right of way as "registered as a charge against the land"

· Clearly, Act contemplates different kinds of registration

Holding: Yes, Dukart's easement survives

Policy implications

· Narrowest view: An easement contained in a trust document can continue to exist despite a tax sale; this would limit Dukart to its facts

· Widest view: If a document is on file at the LTO, anything included in that document is registered (could run up against section 27(b) which says 2 interests must be registered separately - see below)

· Middle ground interpretation: interest in a trust document is considered registered - followed in Quesnel Credit Union v Smith BCCA 1987

6)  Difference between the protection accorded to registered fee simple and registered charges:  you should understand the progression/relationship between Credit Foncier, Canadian Commercial Bank and Gill v Bucholtz  (Indefeasibility of Charges?)

(a)  Validity of Documents - Does the Act provide any guarantee as to the validity of a document creating a charge?

Crédit Foncier Franco-Canadien v. Bennett (1963 BCCA) – registered charges are not indefeasible - cannot assume validity of the documents creating a charge

Facts:

· Allen (acting as "Bennetts") forged mortgage and sold it to Stuart (innocent), who registered it and sold it to CF

· Bennetts did not respond to requests for payments; CF obtained foreclosure order

· CF argued that they were relying on LT system; saw it was registered, so they should be protected - use of Assurance Fund

Judgment:

· Registered charge is not necessarily valid

· s. 197 talks about process of registration but not consequences

· s. 26 provides registered owner shall be “deemed” to be entitled to the interest (“deemed” meaning determined by context - look to s23)

· Registered charges awarded lesser protection than registered FS (loose language)

· Registered FS: s. 23 "conclusive evidence at law" (validity is irrebuttable)

· Registered charges: s. 26 "deemed to be" (validity is rebuttable)

                        (go behind the register to rebut the presumption)

· In this case, original was forged and should've been void ab initio; all subsequent transactions also void

· Not deferred indefeasibility standard b/c charge, not FS

· Effect: in the case of charges, have to do title search (contrary to "mirror principle")

Note:  Sheppard J stated that even if mortgage was valid, would not have succeeded since there was no amount actually owing

Canadian Commercial Bank v. Island Realty Investments (1998 BCCA) – document creating charge is valid if it can be traced back to original owner

Facts:

· Park Meadow granted mortgage to Imperial life; 2nd mortgage to Island Realty; 3rd mortgage to Almont

· Cowan (rogue) forged discharge of IR's mortgage; Almont then moved into 2nd position

· PM foreclosed; Island Realty cannot recoup losses

· TJ felt bound by Credit Foncier; discharge would have had no effect

Holding: Because Almont acquired interest from Park Meadow, did not take under a void instrument. Has priority over IR

Gill v. Bucholtz (2009 BCCA) – combines CF and IR

Facts:

· Gill took out legitimate mortgage from bank

· Random rogue who claimed to be Gill took out a later mortgage from Bucholtz

· Real Gill sued Bucholtz

· TJ's holding: Mortgagee protected b/c couldn't have known weren't dealing with real Gill. Gill can recover from fund, give that money to Bucholtz

Holding: Fraudster doesn't have indefeasible title; charges can't piggyback

CA says this is task of SI:  clear distinction - Act treats registered fee simple owners very different than chargeholders, 2005 Amendments made stark distinction even more clear

Synthesis:  Canadian Comm - chargeholder is allowed to rely on, Gill - as long as the registered fee simple owner is entitled to the indefeasibility

Should there be more protection for the owner of a registered charge?

1) yes, to maintain consistency with pure Torrens approach - rely on register - recover v Assurance Fund, does it drive up costs of mortgages (charges), etc.? need empirical investigation, risk “turning the clock back” and undermining confidence in the system, what about lease, etc. - burden falls on shoulders of regular joe not lenders

2) no, on the other hand, BC has chosen to give lesser degree of protection to charges because at heart Act is about protecting fee simple interests - chargeholders (usually commercial lenders) can rely on due diligence and insurance, title insurance already relied upon to avoid survey - legislature should revisit if necessary not courts

Why don’t we make it harder for rogues to successfully operate?  every obstacle is also placed before regular people and hurts efficiency

Synthesize the Law:  

7)  Validity of the Interest; notice of terms and conditions; priorities as between charges (be familiar with relevant provisions of LTA) - Does Act provide any guarantee that document creates a valid interest?

· S. 26 - Owner of a charge is not deemed to have interest that appears on register but deemed to have interest created by the instrument
· i.e. Registration of a charge does not constitute determination by the registrar that the interest was validly created

· Open to a subsequent purchaser to show that the document doesn’t create a valid interest

(c) Is prospective purchaser fixed with notice of terms and conditions of charge?

· S. 27 – says that registration of charge gives notice of content of documentation as it relates to that registered interest

· So if document creates two interests (ie. a lease with option to purchase), each must be registered separately (not protected by Dukart v Surrey here)
3. Priorities

· s. 28 provides that when 2 or more charges are registered, priority is determined by dates of application to register
· Reverses CL which determined priority on basis of date of creation of the interest

Chapter 7:  Failure to Register

1)  The general principle regarding failure to register and the effect of “except as against the person making it”

A. THE GENERAL PRINCIPLE
· General principle: unregistered instrument does not pass title 
Sorenson v. Young (1920 BCSC) – general principle: unregistered instrument does not pass title

· P reserved a right of way when making transfer of an adjoining property

· P failed to register, could not enforce that right against a third party

B. “EXCEPT AGAINST THE PERSON MAKING IT”
· Exception to general principle created under s. 20(1) – "Except as against the person making it"

· An unregistered instrument, provided it is valid, IS effective as between parties to that document

1. Judgments

· Unregistered document may allow a transferee to take priority over a registered judgment creditor

· Rules prior to 1979 were very favorable to judgment creditors; modified to be less so

· s. 210 – must register judgments in same way as registering charge

· Must find actual piece of property owned by D; can register multiple interests individually

· No automatic attachment to future acquisitions

· Effect of registering judgment: s. 86 of Court Order Enforcement Act preserves CL principle that judgment creditor can take no more than judgment debtor actually owners (i.e. can't make person go into debt to recover money from them)

· Judgment forms lien or charge in same way as if debtor had actually granted lien or charge.

· s. 86(3)(c): subject to the right of a purchaser who, before the registration of the judgment, acquired an interest in the land in good faith and for value under an instrument not registered at the time of the registration of the judgment
3. “Prohibited Transactions”

· Unregistered document may be effective as between parties to the agreement even if it involves a transaction seemingly prohibited by the LTA itself. 

International Paper v. Top Line Industries (1996 BCCA) – illegal transaction

Facts

· Topline had land, leased land to paper company

· Bad relationship; landlord sought declaration was cancelled

· Lease is illegal and can't be registered, but can continue to exist as unregistered

· s. 73(1) – can't subdivide land into smaller parcels for purpose of selling/leasing it unless subdivision done according to Act (obtain approval). Any leases of this type are not registrable.

· Prior to Top Line, people thought unregistered leases could be effective b/c saved bys. 20 (unregistered instrument effective as between the parties) - 


(s73 sets out basic consequences, penalties)

Court of Appeal said the transaction was ineffective even as between parties, basing its decision on an analysis of public policy underlying s. 73: 

(a) Need to give municipalities power to control development

(b) Integrity of the land title system
Flurry of cases where tenants want leasees out since illegal (impact on agricultural lands)

2007 amendments to LTA section 73(1) reversed Top Line

73.1  (1) A lease or an agreement for lease of a part of a parcel of land is not unenforceable between the parties to the lease or agreement for lease by reason only that

(a) the lease or agreement for lease does not comply with this Part, or

(b) an application for the registration of the lease or agreement for lease may be refused or rejected.

But CA in Idle-O Apartments v Charlyn Investments 2010 found that section 73.1 does not have retrospective effect - leases entered into before enactment of s.73.1 on May 31, 2007 are invalid and unenforceable.
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