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· Law Merchant: Body of law that recognizes and reinforces commercial practices. 

· How governments regulate international trade – mostly comprised of a series of federal statutes. 

· The center is the Customs Act: establishes Canada Border Services and deals with all issues surrounding importation of goods into Canada. 

· Customs Tariff: lays down duties payable for goods coming into Canada. 

· Beneficiaries of tariffs are most vociferous in maintaining and extending them. 

· Big change after WW2. Protectionism (tariffs) regarded as fuelling Great Depression.

· Prior to 1965: High tariffs on automobiles going between Canada and the US. Big 3 did have plants in Canada but fact that they had to pay tariffs on production when moved across border was seen as impeding productivity. 

· Agreement that came into being known as 1985 Auto-Pact. Backed up by private undertakings of Big 3. It has been subsumed under NAFTA (1994). 

· GATT came into being in 1947 ( WTO in 1995. WTO Agreement binding on all members except Russian Federation, some former Soviet satellites, etc.

· After NAFTA: huge change in Canadian retailing (GAPP, WalMart). Downside was that local retailers faced with competition and could not stand up to it. But did it matter because the products were manufactured in NA anyway?
· We have moved from domestic public laws imposing duties to international Ks that have eliminated those duties.

· But what of enforcement? Canada has for the most part amended statues (Customs Act) to reflect the international agreements (NAFTA). 

International Law:

1. Customary: Non-treaty sources of subject. Like the CL of international law (diplomatic practice, writings of experts, etc). We are not all that concerned with customary in this course. 

2. Conventional: The international law of treaties and other written formal agreements. These must be enacted by federal statute in Canada (not necessarily in civil law systems). 

· But what if the treaty deals with something in provincial competence? Labor Conventions (1949), the JCPC says that provincial legislature must enact provisions. 

· “Federal State” clause: While we will do our best, please understand we have a division of powers ( issue is a problem in Canada. 

1. INTERNATIONAL ECONOMICS
“Trade Winds” – The Economist 1997: [and intro lecture relating to it]

· Traditional economic justification for countries’ eliminating trade barriers.

· It is importing country that erects barriers, but importer has responsibility to pay.

· Comparative Advantage: If one of two countries can produce everything more efficiently than the other, it will still be advantageous to trade some of its products to because it can re-allocate its energy and resources to more competitive sectors. 

· This theory is premised on assumption that labor cannot migrate. 

· Flaws in Theory: (a) Focuses mainly on cost of labor; (b) Ignores element of specialization (over time through intangible things); (c) Ignores other results from increased trade, etc. 

· Infant Industry Theory: An economic reason for protectionism: nascent industries often do not have the economies of scale that their older competitors from other countries may have, and thus need to be protected until they can attain similar economies of scale. We are going to admit that it is OK for developing countries to give some protection through tariffs to a local industry during its growth stage and after it has matured in order to compete ( you will have to take away tariffs.

· (-): Requires government subsidies

· (-): Inefficient industries

· (-): Lower quality of goods

· There really is no “free” trade: (a) There is often high tolerance for non-compliance; (b) Grandfathered rules; (c) Often use other rules as excuses not to allow trade [“non-tariff barrier”] – measure/law that is not tariff but has same effect as tariff [wouldn’t allow small wheels on UK “Cooper” into California; (d) [Quebec] agreements to restrict clothing imports grow up outside trade agreements – informal arrangement between Quebec and other countries; (e) Many cases brought before WTO that are authorized to enforce retaliation BUT don’t follow through – they choose to negotiate; (f) There is great tolerance in international trade system for delay – leads to taking time to comply.

Paul Krugman, “Competitiveness: A Dangerous Obsession” (1994):

· It is not the case that the world’s leading nations are to any important degree in economic competition with each other, or that any of their major economic problems can be attributed to failures to compete on world markets. 

· Mexico forced to run huge trade surpluses in the 1980s in order to pay interest on its foreign debt because international investors would not lend it any more money.

· Suppose a country finds that although its productivity is steadily rising, it can succeed in exporting only if it repeatedly devalues its currency, selling its exports ever more cheaply on world markets. Then its standard of living, which depends on its purchasing power over imports as well as domestically produced goods, might actually decline.

· An overblown fear of the USSR was used in the 1950s to justify the building of the interstate highway system and the expansion of math and science programs. 

· Dangers of Obsession with Competition: (a) Could lead to wasteful government spending; (b) Could lead to protectionism; (c) Bad public policy.

John Jackson, “Global Economics and International Economic Law” 2000:

· Governments have essentially contracted their ability to enforce, change, rules, etc out in signing on to WTO, etc. 

· “Rule Orientation” implies a less rigid adherence to “rule” and connotes some fluidity in rule approaches which seem to accord with reality. 

· Transactional International Economic Law: Transactions carried out in context of international trade or other economic activities and focuses on the way private entrepreneurs and other parties carry out their activity.

· Regulatory IEL emphasizes role of government institutions.

Johnson, “Policy Instruments Subject to Discipline” – International Trade Law:

· Tariffs (duty): Taxes on imports payable by person importing goods. 3 stages to importation assessment of tariffs: (a) Classify what thing is; (b) Valuation. Most tariffs imposed on ad valorem basis = based on value; (c) Country of origin. 

· Rules of Origin: What is predominant source of origin? 

· Most Favored Nation Tariff Rate: They have all agreed as to procedures to which they will be allowed to increase tariffs. 

· THREE relevant tariffs: (1) NAFTA tariff; (2) MFN tariff (WTO member country origin); (3) Generalized System of Preference (reduced tariffs Canada and other countries agreed will apply to goods coming from developing countries).

· (+): Tariffs are most visible export control. 

· (+): Revenue for government [but not as important source as they once were]

· (+): Don’t prevent the import from taking place.

· Note: Sometimes tariffs are imposed on exports. 

· Quantitative Restrictions (Quotas): Numerical restrictions on importation of goods from a particular country and belonging to a particular category. Usually imposed unilaterally – as are tariffs. 

· (-): Inflexible – they are an absolute ceiling on imports.

· (-): Don’t provide government revenue – and are expensive to administer.

· (-): Can be easily avoided – how to enforce clever ways to get around them?

· Tariff Rate Quotas: Combination of tariff and quota. Where so much of a product is allowed in at certain tariff rate, further imports are allowed, but the tariff increases.

Articles I, II (GATT 1994): There is merely a promise by parties not to increase tariffs they already impose on imports. Article I says, “don’t increase the tariffs you have already got…we will live with the ones you have.” Then spent years negotiating to reduce them. 

Article XI (GATT 1994): Total prohibition on quotas. 

· Voluntary Export Restraints: Form of quantitative restriction under which task is transferred to exporting country – customs officials do not enter goods affected unless they are accompanied by an export permit issued by the exporting country in accordance with manned it chooses to allocate its quota. In reality, these usually take place in circumstances where exporting country has little choice but to agree.

· Subsidies: Government or government agency providing funds/protection, etc. The US says the price differential for softwood lumber is a type of subsidization – the US can do nothing about the pricing itself. 

· The response is countervailing duties – check the Canadian practice by imposing CVD on imported product. Therefore, it operates just like a tariff. 

· Canada could appeal the CVDs under US law. 

· It is also possible for Canada (under industry pressure) to go to Ottawa and insist on investigation. It can then go to WTO for a ruling under international law. If the ruling is not followed, Canada would get authority to reciprocate and punish the US in another area.

· “Countervailing duties” on imports of softwood lumber from Canada. These duties were prejudicial to Canadian producers because they reduced the likelihood Americans would buy their lumber. Softwood Lumber Agreement said to Americans if you suspend CV duties for 5 years Canada would impose export tax on softwood lumber as it left for the US. 

· (+): It is at lower rate.

(+): It is revenue that goes to Canadian government

· [Special Trade Remedies] – CVDs: Dumping is usually a private action – selling something for less than you sell it in your domestic market. 

· Industries in other companies (competitors) after proving price differential lobby governments to impose an anti-dumping duty. There is a 5-year shelf life and it is contingent on proof of injury. 

· WTO cannot control dumping as a practice because it is a private action. But they can regulate what the countries do to respond to such action ( CVDs and anti-dumping duties.

· Qualitative Restrictions: Restriction directed at quality of good/service being traded.

· Right of Establishment: Regulation of FDI involves placing limitations on right of foreign investors to establish new businesses or acquire existing ones.

· Performance Requirements: Performance requirements that require export performance or that favor the use of domestic rather than imported inputs can create distortions in production decisions and increased prices for domestic consumers.

· [Import Surges: [Article XIX] Essentially a stop gap measure when a sudden inexplicable surge in imports causes harm to domestic producers. 

· Emergency safeguards can be imposed while they are trying to figure out what the cause of harm really is.]

Rules-Based versus Managed Trade:

· Objective of WTO to establish rules based system which members must conform. However, international trade system permits “managed” or “results-based” trade in significant sectors. In these, economic outcomes are established through negotiation rather than merely market forces:

· Textiles and apparel goods.

· Canada restricts imports of dairy & poultry products as part of scheme of supply management with production quotas for domestic production. 

THEMES PRESENT IN MOST TRADE AGREEMENTS

Non-discrimination: Enshrined in GATT ’47 and ’94 – has become part of the WTO. 

Most-Favored Nation: Everyone gets same benefits as everybody else. The US is obliged to extend tariff reduction to all trading partners as their domestic. [Art I].

Oz lumber: Tariff in Canada $10; Tariff in US $5. If Canada reduces US tariff to $2.50 (50%), then Oz must be reduced by 50% (to $5). 

National Treatment: Response to sneaky ways you can get around obligation to treat foreign goods in similar manner. There should not be discrimination inside a country’s territory between treatment afforded locally produced goods and foreign produced goods. NT focuses on internal measures rather than external [Art III]. 

Barrier Reduction: Other than tariffs that are grandfathered, countries are not to erect further barriers to trade [Art II]. Exporting countries come in with list of trade barriers that they want eliminated – then negotiations proceed. 

· BUT: Petroleum in Mexico – understood that it will always be nationally owned. 

Internal Trade in Canada: Bulkanized barriers to internal trade between provinces. It is very difficult to get infrastructure contracts in Quebec for non-Quebec firms. 

Norms, International Standards, Conventions: Many agreements try to establish standardization of certain state practices – seeking to establish uniformity – minimum standards. 

· A system of rules based solely on principles of non-discrimination will not afford adequate protection in some of the areas now covered by trade agreements.

· WTO, NAFTA, etc establish minimum norms to which the laws of each member country or party must conform that extend well beyond the basic non-discrimination principles of MFN treatment and NT.

· TRIPS: Forces upon all WTO members certain minimum standards of intellectual property protection under national laws of WTO members.

Transparency: Rule is transparent if requirements capable of being readily determined – requires rules be published and changes in rules made known in advance.

Procedural Fairness: Requirements must be followed in administration of customs laws. 

Exceptions: All agreements contain exceptions. The US has several national security exemptions in their trade agreements. In NAFTA, industries are largely exempt as between Canada and the other countries, and the energy sector is largely exempt as between Mexico and the other two.

· Reservations: Exceptions for specific measures, sectors, subsectors, and activities. NAFTA adopted a “list-it-or-lose-it” approach that required each Party to identify the non-conforming measures that it wished to retain in “reservations.” Provision also made for reservations covering sectors, subsectors and activities. 

· No such thing as exception/reservation when it comes to reduction of tariffs. 

Dispute Resolution: Issues are too big/political for a small group of judges. But in small areas of dispute, the mechanisms are in GATT that have translated into WTO and have worked well. If one thinks another has violated, the two governments consult with Secretariat; if that fails, there is panel system where rep’s from other WTO members NOT party to dispute listen to claim and make decision whether they agree with complainant or not with reasons – there is appeal system as well. They are given ability to retaliate in some different form to neutralize benefit to non-conforming party. Companies themselves do not have standing to go to Geneva. 

· None of the agreements that Canada is a party provides that adjudicated decisions are binding in the sense of changing the domestic law of the member country against which they are made. It is up to the member country to implement the decision in its on law – if it is not done, other countries can withdraw benefits.

· Investment: NAFTA has special investment measures where an investor who has incurred damages resulting from actions of government of another NAFTA country that breach NAFTA investment requirements may initiate a proceeding against that government and will be awarded a legally enforceable judgment for damages.
2. WTO: HISTORY AND ORGANIZATION
After WW2, the US wanted to revitalize Europe. The thinking was that world economy needed: (a) Investment; (b) Development/Infrastructure; (c) Free trade. 
IBRD: Lender for Development and Investment (World Bank) – became international lender to business. Was bank for Marshall Plan and afterwards became lender to developing countries to build infrastructure. 

IMF: Goal of monetary stability. Nobody had foreign exchange – Europe spent all money on armaments – only US had significant reserves. IMF set up to provide emergency support to countries whose foreign exchange reserves were low ( to enable them to buy foreign goods. All IMF members required to contribute convertible currency (currency people want), and gold. Based on contributions, countries given Special Drawing Rights (SDRs) – certificates in exchange for value you contributed – like line of credit if balance of payments got into difficulty. 

GATT (ITO) ( WTO (’95): GATT was going to be ITO – Havana Charter drawn up – US Congress became isolationist and turned it down. All that was left of agreement was GATT (interim arrangement to be temporary until ITO came into force). ITO never happened, so GATT continued to exist – but did not have an organization. Began meeting in Geneva and eventually became an organization. The parties to GATT were called “contracting parties” – in 1947 focus was on reviving Europe – later on, developing countries signed on as they became independent. They (group of 77) formed UN Conference on Trade and Development in 1960s – sought to develop a developing country agenda. 

· Generalized System of Preference: Donor countries can voluntarily extend lower tariffs from goods coming here from developing countries. 

Multilateral Trade Negotiations (including Uruguay Round): Series of rounds until late 1970s dealt with reducing tariffs on goods. Later on, attention spread to subsidies and dumping. GATT members entered into new autonomous agreements on these topics outside of GATT framework – only binding on countries who agreed to be bound.

· Anti-dumping Agreement.

· Agreement on Subsidies and CV Measures.

· Agreement on Government Procurement: Governments are the biggest traders! Procurement is critical area where discrimination exists – governments buy, for example, cars from Ontario to get elected. Attempts to discipline this bias where governments have against foreign goods/services. 

· Uruguay Round gave birth to WTO (1995). 

· All members of GATT joined WTO and since then many more ( 153 members.

What is Different About WTO?

· Its obligations are universal: If you want to be member, you must agree to everything in the agreement. 

· Only two topics you don’t have to agree to: (1) Government Procurement; (2) Trade and civil aircraft – subsidizing of AirBus and Boeing.

· How you can Join? China had been founding contracting party of GATT in 1947 – but after revolution, they were not welcome – but Hong Kong was able to join GATT. EU is member of GATT as customs union, not as nation-state. Chinese matter resolved by China retaining its membership as represented by government in Beijing and Taiwan was admitted as “Chinese-Taipei.” Russian Federation, Iraq, and Iran have “observer status.” 

· Does NOT deal with foreign investment. “Right of Establishment” – businesses are not under international law recognized as having customary right to establish themselves wherever they want – countries can impose restrictions. 

· Trade Related Investment Measures: Modest agreement that only deals with trade in goods by investors. Investors cannot be required to buy % of Canadian-produced goods rather than bringing in foreign goods. 

Agreement Establishing WTO Act (1995): Mainly series of amendments to other Canadian legislation. 

CONTENT OF WTO: 

Part I: Deals with Trade in Goods – “GATT ‘94” – original provisions carried forward. [Includes Customs Values, Agreement on Trade and Textiles, Agreement on Trade and Agri Goods, etc].

Part II: General Agreement on Trades and Services – Attempt to broaden agreement to services. [NAFTA deals with services as well]. Only applies to those sectors of service economy that each member agrees to deal with. This agreement is contrary to generic nature of WTO agreement.

Part III: TRIPs – Trade-related intellectual property measures (1995). World Intellectual Property Organization inherited role of earlier efforts to achieve multilateral K on uniform standards. With TRIPs: (1) Minimum standard obligations have to be observed by every WTO member; (2) Opens up dispute settlement mechanisms to countries alleging non-compliance with TRIPs. 

Part IV: DSU – Dispute Settlement Understanding – sets out requirements for “cooling off period to reach amicable solution. If that fails ( panels consisting of non-nationals to dispute ( appellate body on questions law ( obligation to comply ( if no compliance, it can authorize winning party to take retaliatory measures.

Part V: Plurilaterals (2) – exceptions to idea that everyone is bound by everything. Trade and Civil Aircraft AND Government Procurement. 

Part VI: Practices – Under auspices of WTO, there are several subsidiary published decisions and agreements: “Waivers” – if you want to do something that appears is in violation of its obligations, it can go to WTO and make case for getting dispensation (waivers) – one sought by US when entering into AutoPact with Canada because it was giving a tariff-free treatment to Canadian-made parts – went to Geneva saying, “we want to enter K with Canada, please facilitate us to grant duty-free treatment, otherwise MFN would require US to grant same dispensations to other countries”; “Interpretations” – clarifying what WTO says meaning of specific provisions is; “Panel Reports” – court decisions by panels of its ruling on matters from DSU; “Protocols of Accession” – terms of Ks between WTO and new members – contains lists of matters of concerns to other WTO members – try to extract agreements ( enforceability is often a problem. 
Castel: “The Canadian Law and Practice of International Trade, 1997:

Functions of GATT: (a) Negotiation and setting of tariffs; (b) Code of rules governing international trade between K parties; (c) forum for negotiating and resolving disputes; (d) international institution to facilitate discussion/making of trade rules.

· GATT serves as both a source of law and restraint on domestic law – Customs Tariff established under CTA is result of negotiations under GATT.

· The primary way for private interests to make their views known in WTO circles is to influence their governments. 

· The position in Canadian law is that a treaty must be incorporated into domestic law by formal legislative action. The law is to be found in the statute itself rather than the treaty, unless the treaty is reproduced or referred to in the statute.
Thomas & Meyer, “The Structure and Operation of WTO”:

· Highest level body is Ministerial Conference [see chart, 2-017]

· International status of the Organization is provided in Article VIII – WTO has legal personality. Members are required to accord to the WTO with such legal capacity, privileges, and immunities as may be necessary for it to carry out its functions. 

· WTO has practice of decision-making by consensus, but may vote in four circumstances: (a) Formal votes on interpretations; (b) Waivers of member’s obligations; (c) Amendments; (d) Admission of new members. 

· Article XIII deals with non-application of Agreements between Members. If countries do not maintain diplomatic relations with one another, article permits them to become WTO members without requiring them to apply Agreement vis-à-vis one another.

· Article XIV: Any Member is permitted to withdraw from Agreement, to take effect six months from date written notice is provided to Director-General. 

· Article XVI: In event of conflict between a provision of WTO agreement and a provision of any other Multilateral Trade Agreements, the WTO provision shall prevail to the extent of the inconsistency. 

· Trade Policy Review Mechanism: Provides regular reviews intending to be transparency enhancing only, and are not to judge the inconsistency of Members’ measures with their obligations in any way.

3. NORTH AMERICAN FREE TRADE AGREEMENT
Background to trade agreements between Can-US:

· 1965: AutoPact – grant duty-free treatment on reciprocal basis on cars and parts moving between countries – only applied to manufacturing, not for consumers ( responsible for Ontario’s responsibility since WW2. 

· Incentive for FTA (1988) was to make AP permanent – contained a chapter that was essentially AP. But now if US wanted to withdraw, it would have to withdraw from entire agreement. 

· FTA (1988): Enacted into law in both countries. Rules on new topics: Services, Temporary mobility, financial institutions, investment. Because it is agreement between two countries, the FTA is still in place – operation has been suspended as long as NAFTA is in force. 

· NAFTA (1994): Regional trade agreement with three NA countries. US started negotiations with Mexico without talking to Canada. Canada concerned Mexico may get better deal…asked US if we could participate…US allowed it ( NAFTA resulted. Incentive for the deal was that Uruguay Round was going on but there was uncertainty they’d succeed. 

Implementing: 

· In Canada, the government in power decides whether to sign on to agreement. 

· In US, president is never sure Congress will co-operate. Trade Agreement Act puts in place “fast track” procedures for implementation of trade agreements. 

· If president decides to support trade agreement, he must go to Congress and ask what it will implement by way of legislation.

· Congress says there are some we will not implement.

· Congress has “sunset clause” – time limit for which we will allow. 

What about MFN?

· NAFTA has largely achieved duty free good trading with US and Mexico. Why don’t we have to do the same for Europe, etc? 

· We got a waiver.

· GATT Article 24, [chapter 4-3]: Allows for two types of trade agreements by way of an exception to MFN article 1. You must comply with requirements!

1. Free Trade Area: There are substantially no tariffs on goods moving between party countries.

2. Customs Unit: Difference with (1) is that there is second stage ( agreement on common external tariff – must be identical treatment. 

· Many say Article 24 is contradictory – allows for preferences. But if we can’t have level of duty free trade among all members, it is good to have it among some of them! 

· In order to claim preference, free trade granted must cover “substantially all” of area of trade for country (opposed to AutoPact). 

· Need “pre-clearance” from WTO “working party.” Note: The only time this hasn’t been done is the EU who doesn’t care.

· Continuing obligations of full disclosure. 

“Castel”:

· MERCOSUR creates a customs union between Brazil, Argentina, Uruguay, and Paraguay.

· Article XXIV.12 (GATT) permits customs unions or free trade agreements that are trade creative rather than destructive and that regional agreements do not serve to divert trade to the region which would otherwise be conducted internationally.

· President Clinton led to the adoption of two side agreements in 1993 – NA Agreement on Environmental Co-operation and NA Agreement on Labor Co-operation – rather than opening up NAFTA itself. 

· These are agreements that stand legally outside of text of treaty ( less binding in international law. They do not contain as precise obligations.

· NAFTA not just negative integration (removal of barriers), but positive (promotion of common forms of regulation in order to facilitate integration within the domestic economies of the parties). 

· NAFTA Part 2: Devoted to trade in goods and is made up of specific chapters.

· Part 3: Technical barriers to trade.

· Part 5: Investment and services.

· Parts 4 and 6: Government procurement and intellectual property.

· Annexes are roughly half of the text and often set out the non-conforming legislation   of the parties that continue to apply despite divergence from NAFTA.

· Provide greater specificity and allow for more detailed treatment of issues than might be possible in main body of chapter.

· They also set out detail definitions of situations or concepts. 

General Principles of NAFTA:

1. Primacy of text as between parties.

2. Compatibility with GATT: parties are committed to co-operation with GATT-WTO structures.

3. National treatment is general standard of treatment.

4. Whole agreement is subject to compulsory dispute settlement.

5. NAFTA applies to governments and is not directly applicable to private parties.

6. Entire agreement applicable to state & prov governments, with some exceptions.
Appleton, “Navigating NAFTA” 1994:

· NAFTA is supported by domestic legislation; supplemental agreements (environment); letters by NAFTA parties which clarify or modify provisions in the Agreement; Statement of Administrative Action which sets out US position; Statement of Government Action which sets out Canada’s position; regulations of NAFTA; rulings of panels on provisions of GATT, etc.

· WTO member-states “members” – in NAFTA, “parties.” It continued commitment to free trade in goods – now there is essentially duty free trade in manufactured goods. 

· NT is much more important in NAFTA than WTO. NAFTA incorporates MFN and NT into the agreement, as are exceptions and qualifications in GATT ’94. 

· NT concerns: internal measures any party might take that would undermine the free trade undertakings.

· Concern: All three states are federal ( how does federal government make sure provinces/states comply? Damages payable by federal governments! 

· Unless there is express exception, provinces & municipalities bound! 

· Biggest Issue between US and Canada: Anti-dumping and CV duties – there is no exemption in NAFTA. 

· US granted new type of dispute resolution system. 

· Only other place where private parties have access to complaint mechanisms is investment. US investor has standing to sue government of Canada. Otherwise, the others have to go through government process.

Appleton, “Implementing NAFTA”: 

· Article 105: “The parties shall ensure that all necessary measures are taken in order to give effect to provisions of the Agreement including their observance, except as otherwise provided in this Agreement, by state, provincial, and local governments.”

· NAFTA uses “negative listing process”: When a subject is listed in NAFTA, all matters were covered unless they were specifically exempted.

· Re Offshore Minerals: Canada, not a province, must answer the claims of other members of the international community for breach of the obligations and responsibilities imposed…”

· Historically, a co-operative process has occurred in Canada where the federal government has been able to obtain the consent of provinces to international agreements where consent is required.

· Article 103(2): Provides that NAFTA takes priority over all other international agreements unless otherwise stated in NAFTA.

4. TRADE LAW PRINCIPLES (Trade in Goods) 

TARIFFS, MOST FAVORED NATION AND RULES OF ORIGIN
· [When crossing border, most duty is GST and PST and excise taxes. GATT and NAFTA have nothing to do with these forms of taxation.] 

GATT 1994, Article I (MFN):

· If you are party to trade K that involves more than two parties, and you extend tariff reduction to one ( you must immediately and unconditionally extend similar reduction to all other parties to K. 

· If we reduce tariff on wool from Australia from 20% to 10%, we must extend a 50% reduction in wool to all other WTO members. 

· Exceptions to MFN: (a) Regional Trade Ks [GATT, Article XXIV]: allows for trade preference in case of free trade areas and customs unions – must apply to “substantially all trade”; (b) GATT, Article II: Grandfather tariff preferences in force between certain countries in 1947; (c) GSP [Part IV]: developed countries; (d) Article XX General Exceptions: Exclusion clause of GATT – situations where countries allowed to violate GATT obligations for reasons of international public policy [limit importation of goods made by prison labor…cultural property…conservation of natural resources…public morals (prevent pornography)]. These exceptions related to ALL provisions of GATT 94 – including MFN ( also incorporated into NAFTA.

· National obligation in NAFTA has been modified is some areas where NAFTA goes into investment, services, IP. 

· Preferential treatment a violation of MFN – but is allowed to partners in a FTA or CU under Article XXIV. Sometimes preferential arrangements allowed by waiver under Article XXV.5.

GATT 1994, Article II (Tariff Bindings): Does not contain principle, but has “tariff-bindings” – agree that tariffs listed in Appendix would never be increased. 

· GATT never required tariffs be eliminated – only principle that they are bound to existing tariffs on goods at where they were in 1947 – and would reduce them.

· NAFTA, being free trade area, said its mission to eliminate all tariffs within 10 years. 

· If a party increases tariffs outside of exception ( party that alleges prejudice is entitled to compensation ( bring complaint to panel after negotiations. 

GATT 1994, Article XXIV (Trade Agreements):

· Agreement applies to metropolitan customs territories: “any territory with respect to which separate tariffs or other regulations of commerce are maintained for a substantial part of the trade of such territory with other territories.” 

· Customs Territories treated as though they were contracting parties.

· Customs Union: “The substitution of a single customs territory for two or more customs territories.” These allow for establishing more favorable duty and other arrangements amongst themselves than pertain to trade with non-member countries. Allowed under GATT as long as: (a) trade restrictions must be eliminated with respect to “substantially all trade” between them; (b) the customs duties shall not be higher thereafter than the duties prevailing on average throughout constituent territories prior to formation of CU.

· Free-trade Area: “A group of two or more customs territories in which the duties and other restrictive regulations of commerce are eliminated on substantially all the trade between the constituent territories.”

NAFTA, Article 302 – Tariff Free Trade [Article III GATT]: Page 4-006
· National Treatment a necessary compliment to Ks to eliminate/reduce tariffs. 

· Make sure internal measures don’t discriminate between domestically produced goods from foreign-produced.

· If US introduces measures internally that in some way discriminate against our products, it risks undermining benefits of free trade. 

· No requirement that treatment has to be the same as between the countries: Canada can have more restricted rules (possession of firearms) than US, but they or we can’t apply their own rules that discriminates between Canadians and Americans to bear arms. Both Canadians AND Americans cannot bear arms in Canada!

Trebilock and Howse, The Regulation of International Trade:

· Prohibitive Tariff: A tariff so high it prevents all imports.

· Non-prohibitive Tariff: Tariff that does not preclude all imports of the product.

· Tariffs and Quotas: Governments in importing countries collect revenues from tariffs – domestic holders of import quotas or licenses collect scarcity rents in quotas.

· Tariffs vs. Production Subsidies: PS designed to make domestic industries artificially competitive with imports, distorting domestic production by attracting resources into subsidized activity – but will not necessarily distort domestic consumption decisions. Tariffs distort both by attracting resources into protected sector and raising prices above world prices. 

· Product-by-Product Negotiations: Countries who were principal suppliers of goods into international markets would prepare “request” lists of goods where they were seeking tariff concessions from importing countries.

· (-): Restricted the range of products by which negotiations occurred.

· (-): Small exporting/importing countries frozen out;

· (-): Led to resisting tariff restrictions by domestic producers;

· (-): Negotiation process expensive.

· Linear Cuts: Linear cuts with lists of exceptions. 

· Sector-by-Sector: Efforts to negotiate trade barriers in selected industries like steel, chemicals, forest products. It was a failure (zero sum; producer interests).

· Non-Reciprocal Concessions: Developing countries, under Part IV of GATT, are not expected to offer reciprocal commitments. 

· (-): Many escape clauses.

· (-): GSP preferences typically not extended on items produced by politically sensitive domestic areas (textiles).

Domestic Administration of Tariffs:

· Each country’s customs authorities responsible for administering customs laws.
· Two statutes in Canada: 

· Customs Act: Sets up Canada Border Services – obligations to report – right to re-determination – appeal right to federal administrative tribunal – federal courts; forfeiture, where goods not properly declared – forfeiture of title; procedures where goods are in bond (physically arrived in Canada but not cleared). Organization and administration of customs system.

· Customs Tariff: Lists what tariffs are on particular importation – what are Canada’s tariffs on certain goods. 

Three step procedure    

· Valuation: “ad valorem” – according to value. If tariff 10% and goods worth $100 = $10 tariff. Importer required to pay a certain % of good’s value in duty.

· “Transaction Value”: Customs had to start with invoice and treat it as face value as best evidence of what goods worth. All WTO members are party to Customs Valuation Agreement. 

· If importer is Canadian subsidiary of US parent, there may be other reasons for them to price goods in way that allocates profits between the two enterprises. Under CVA, CBS entitled to go behind invoice where there is relationship that makes invoice less trustworthy. 

· Currency: If currency is totally freely convertible, it is a product. But when not freely convertible, CBS may challenge conversion rate, it may take measures to review invoice. 

· If CBS cannot be sure of transaction value, they can look at another identical importation. If they cannot find II, they can look at similar goods. Also, they can invent transaction value – “computed value.”

· Classification: Schedule to Customs Tariff lists thousands of categories of goods. Customs Co-operation Council [Brussels] discusses and determines categories. Harmonized System: Canada and US have both adopted system so they are all on right track. 

· Same product cannot be classified twice!

· Explanatory notes incorporated into Canadian law. 

· Origin: Five Canadian tariff rates: (a) MFN: goods coming from WTO members, or if we have K with non-WTO member; (b) NAFTA: none – goods coming from one or more party; (c) General: goods from country we have no trade K with or that is not member of WTO; (d) British Preferential: What is left over of imperial preference Canada was once party to; (e) Generalized System of Preferences: Preferential rate Canada (donor) has voluntarily extended to developing countries. 

· Tests for NAFTA origin: “Are goods wholly obtained or produced inside NAFTA?” Content 50% or more ( rebuttable presumption; goods from outside NA can become NAFTA goods if transformed. 

· Uruguay Round came up with Rules of Origin Agreement: wanted everyone to apply same test – not so worried about what the test was. 

· Multilateralism a decentralized framework for the negotiation and maintenance of mutually advantageous bargains among states.

· Regional Trading Blocs: (-) Entail playing favorites; (-) lower cost producers outside the RTBs are discriminated against; (+) they may be able to achieve deeper economic integration; (+) world becomes spaghetti bowl of trade barriers; (+) steps closer to inter-regional economic integration; (-) dominance of one power in group. 

Castel: Trade in Goods:

· General principles are applicable to all chapters unless overridden by some more specific rule.

· Tariffs: Given that NAFTA is a free trade area and not a CU, and that each party has different economic concerns, the schedules of each party vary considerably. 

· GATT allows establishment of duty drawback and referral schemes and the parties have all made extensive use of this authority. 

· Parties are prohibited under Article 304 from extending or creating any new waiver schemes whose purpose is the imposition of the performance requirement. 

· Article 401 of NAFTA sets out types of goods that qualify for treatments as goods originating in NAFTA area (4-24). 

NATIONAL TREATMENT

GATT 1994, Article III: [See NAFTA Article 302], 4-27

· Internal taxes and other internal charges/laws/regulations affecting internal sale of products should not be applied to imported or domestic products so as to afford protection to domestic production.

· Products of contracting party should not be subject to internal taxes or internal charges in excess of those applied to like domestic products.

· Products imported should be accorded treatment no less favorable than that accorded to like products of national origin.

· (8)(b): Provisions of article shall not prevent payment of subsidies exclusively to domestic producers…applied consistently with the provisions of this Article and subsides effected through governmental purchases of domestic products.

GATT 1994, Addendum to Article III:

· Any internal tax/charge/law/regulation which applies to imported and domestic product to be regarded as internal tax or other internal charge ( subject to Article III.

· With regard to taxation by local governments or authorities inconsistent with Article III, the term “reasonable measures” would permit a party to eliminate the inconsistent taxation gradually over a transition period, if abrupt action would create serious administrative and financial difficulties.

NAFTA, Article 301: Definition same as that in WTO.

· “…treatment no less favorable than the most favorable treatment accorded by such state or province to any like, directly competitive or substitutable” goods….”

· Annex 301.3 is exception.

Castel – National Treatment:

· Means of guaranteeing non-discriminatory treatment of imports.

· GATT Article III.4 requires that imported goods be treated as if they were domestic products; any form of discrimination is prohibited.

· Exceptions must be specifically authorized – Article III.8(a) exempts from NT standard purchases made by gov’t agencies of products for governmental purposes. 

Split Run Magazine (1997): 

· Intersection of Law and Culture: What Canada sees as culture (Canadian-made books), the US sees as business. 

· Canada said US advertisers were not advertising in Canadian home-grown magazines. Major sales in US, but Canadian volumes generated at low costs but generated much revenue. 

· Canada did 4 things to help the Canadian magazine industry: 

· Prohibition of imports of “Split Runs”: Panel found violation of Article XI – prohibition of specific US products. 

· 80% excise tax on editions (not a tariff). Article III(1) statement of general purpose of NT requirement. Panel found violation of Article III(2): imports shall not be subject to internal taxes …like domestic paragraphs. Focuses only on discriminatory measures that take form of taxes or charges. 

· “like products”: foreign product doesn’t have to be identical. Panel held they were like products. 

· Note that impugned measures don’t need to be laws – they just need to be requirements. What is the impact? 

· Appellate: They were not “like goods” – there were enough differences that they were not necessarily “like” goods. (4-28) “A tax conforming…” Directly competitive or substitutable is broader, more liberal test and maybe satisfied here. Upheld findings of panel below but with different interpretation. 

· Lower Postal Rates: only to Canadian editions, not split-run – in violation of Article III(4): products of WTO member shall be accorded treatment “no less favorable…” This article is talking about treatment that can be traced to a government. [Start here when analyzing favorable treatment]. 

· Appellate: Don’t have to show treatment is identical, but once you do prove differential treatment, the onus shifts to nation to prove rebuttal that its treatment that does not result in less favorable treatment. 

· Postal Subsidy: Held to be allowed under 8(b). Provisions don’t prevent subsidies to domestic producers. Panel thought the subsidy was protected. Appellate body reversed panel decision.

· Appellate: Reversed – Exemption only applied to outright grant.

Appellate body asked about GATS or GATT? Did they have jurisdiction (trade in goods, not services). Are magazines goods or services, or both?  Appellate body said some things can be both goods and services.
Johnson – “National Treatment”:

Article III of GATT 94: 

· III:1: No Protection to Domestic Production: Internal taxes and various other internal measures should not be applied to imported or domestic production to protect domestic production.

· III:2: Internal Taxes and Charges: Products importing from K party imported into another K party shall not be subject to internal taxes/charges in excess of those applied to domestic products.

· “LIKE PRODUCTS”: Japan – Taxes on Alcoholic Beverages: Like products’ criteria include the product’s end-uses in a given market; consumers’ tastes and habits which range from country to country; and the product’s properties, nature, and quality. Like products constitute a subset of “directly competitive or substitutable products.
Case involved comparing Japanese shochu with imported vodka, gin, etc – panel concluded vodka was like product because of similar physical characteristics – non of the others were like because of the use of additives, ingredients, and difference of appearance. 

· WTO panel concluded Japanese taxes on vodka were higher than on shochu and were inconsistent with Article III:2.

· “DIRECTLY COMPETITIVE OR SUBSTITUTABLE PRODUCTS”: Japan – Taxes on Alcoholic Beverages: DCSP constitutes a broader category than “like products.” Test is whether they have common end-uses (among other things) as shown by elasticity of substitution. 

Split Run Magazine: Imported split-run periodicals and domestic NON split-runs are directly competitive or substitutable products.

· III:4: No Less Favorable Treatment: Imported products should be accorded treatment no less favorable than like products of national origin – “effective equality of opportunities.” Beer Case: By allowing access of domestic beer to points of sale not available to imported beer, Canada accorded domestic beer competitive opportunities denied to imported beer. 
Standards for Reformulated Gasoline: Imported and domestic gasoline were like products because they had exactly the same physical characteristics, end-uses, and tariff classification, and were perfectly substitutable.
Question as to whether imported gas and domestic gas were like products for purposes of Article III:4.

· III:8(a): Exceptions: Obligations of III do not apply to government procurement, but the Government Procurement Agreement sets out NT obligations that do apply. III:8(b) says obligations of III do not apply to payment of subsidies to domestic producers. Certain Measures Concerning Periodicals adopts strict interpretation of the exception: Reducing postal rates for domestic magazines is indistinguishable from a tax reduction or exemption; permissible producer subsidies covered by the exemption are limited to payments after taxes are collected. Benefits to producers conferred as reductions in payments (rather than by government expenditure) are excluded from the exemption. 
GOVERNMENT PROCUREMENT

III 8(a): If this article did not contain 8(a) it would mean governments would be unable to (when tendering Ks), say don’t bid unless you are a Canadian supplier. It is a complete exemption from NT requirements.

· “Obtaining of goods or services by a government through a contractual agreement.” Basically purchasing by government. 

· They want to buy locally to ensure electoral support. 

· It discriminates against foreign products. 

· Canada usually engages in this activity administratively (covertly), while the US is more open about it. 

· Article III(8)(a) allows GP practices – they do not violate NT obligations. 

· Canadian government imposes “Performance Requirements” – measures that take form of K obligation between government and foreign investor – if they don’t agree to them they don’t get K. 

· Example: Canadian firm tendered on bridge in southern US – state law said they had to buy US products – Canadian investor argued under Chapter 11 of NAFTA that it was violation of NT to it as an investor. The argument was rejected and held not discriminatory because they were not dealing with purchase of goods (GP), it was case of foreign investor being entitled to NT. It was not discrimination, because if they were US firm they would still have to buy US products. 

· Canada is party to two separate trade agreements with two separate regimes: (WTO Agreement on Government Procurement) and NAFTA chapter 10. These agreements reverse exception in Article III(8)(a) and start to subject it to principles of non-discrimination and fairness. NAFTA binds 3 countries; WTO binds 13.

· Mexico is not part of WTO Agreement, only NAFTA. 

· WTO Agreement binding only upon its signatories, not WTO membership. 

GATT/WTO: 

· There was no agreement until 1979. 

· Hong Kong is party to this agreement. 

· Most parties are large industrial trading nations – Mexico not a party.

· Not necessarily universal coverage: only applies to enumerated government entities, unless department listed ( not part of it ( ViaRail and Canada Post not covered ( national defense and RCMP not covered. 

· Applies to purchasing of all goods and services except those excluded. 

· Monetary thresholds: If K is worth less than US$250K, it is not covered. 

· Coverage of agreement extended to include construction and service Ks.

· Tendering documentation provided to suppliers must contain all info necessary to permit them to submit responsive tenders, including certain specified information. 

· Agreement does not extend to sub-national governments – provinces and municipalities are not covered. 

· Listed Exceptions: Data software; national security; public morals, human, animal or plant life protection; health; specific goods. 

· Obligations: 

· NT (Article III): treated no less favorably as domestic suppliers;

· Time limits must be put in place in Canadian law.

· There are provisions for Special Treatment for Developing Countries: (none are currently part of it).

· Committee on GP: For disputes between signatories. 

· Establishes two types of dispute settlements: 

· If a government signatory wants to argue another country has not complied with obligations it goes to CGP – if no settlement ( under Dispute Settlement Understanding go to panel ( appellate body. 

· Local Legal Redress (in Canada): Canada has set up redress procedures for disappointed bidders to complain of lack of transparency or bias.

· If Canada did not set up this redress or was biased, the firm could go to own government to bring complaint to WTO. 

NAFTA – Chapter 10:

· Stand-alone agreement – three parties only.

· Problem: Mexico is not party to government procurement of WTO. 

· General exceptions of Article XX of GATT do not apply to Chapter 10.

· Chapter 10 has widely application of entities than WTO.

· “Government entities”: government departments.

· “Government enterprises”: Crown corporations (Canada Post).

· Transactions are the same as those controlled by WTO – all government purchases are covered by Ch.10 except for exclusions (ship-building; R&D; health and social services.

· Monetary thresholds: Higher for federal entities than for government enterprises.

· Obligations: (a) NT; (b) bidding procedures transparent; (c) performance requirements prohibited - conditions imposed on foreign investor designed to benefit national interest.

· Ch.10 defers to Ch.11 which defines what a “NAFTA Investor” is – person with standing to make claim (Article 1005).

· Dispute settlement mechanisms: 

· (a) Like WTO, [asking government to take case to WTO and invoke rights. Dispute Settlement Understanding (panel ( appeal) at WTO.] NAFTA Ch.20 is broadly equivalent to DSU – go to government and ask to take it to panel. [Huge difference between institutional manifestations of NAFTA & WTO – there is no NAFTA building – only 3 secretariats within each country’s bureaucracy]; 

· (b) Canadian International Trade Tribunal: independent quasi-judicial body ( reviews trade remedy matters including gov’t procurement. 

· Makes determinations of injury in subsidy, CV, and anti-dumping cases. CRA determines whether a good has been dumped. In order to have duty imposed, you need to prove injury. Is there causal connection between practice and harm?

· Hears valuation appeals from Border Services. 

· Determines serious injury in “safeguard” or “emergency” action cases (Article XIX of GATT 94). [no exam] 

· Government Procurement: Rulings need to be made within 90 days – can be appealed in Federal Court on questions of law. 

· Financial Administration Act: Framework statute for Canadian government spending our tax dollars.

· Treasury Board of Canada Act: Advising government on spending policies.

· Dept of Public Works: receives directors from treasury. Code of Conduct has been published for GP.

· Federal Accountability Act: hears complaints regarding government spending – only has advisory powers. 

· CITT has GP regulations that set up procedure to challenge awarding of K. You must prove you are viable supplier and competitor – show reasonable indication of violation of trade Ks. If complaint accepted as credible a deferment of K can be ordered.

Castel: 

· Canada has excluded dredging Ks and Ks tendered by or on behalf of the Department of Transport. 

· Rules for valuation of Ks: Article 1001.1(c). 

· Covered entities are precluded from considering or imposing offsets, defined as conditions imposed or considered by an entity prior to or in the course of its procurement process that encourage local development or improve a party’s balance of payments accounts by means of requiring local content, licensing of tech, investment, counter-trade, etc. 

· Article 1015.4(b): “…unless the entity decides in public interest not to award the K, the entity shall make the award to the supplier that has been determined to be fully capable of undertaking the K and whose tender is EITHER the lowest priced or is determined to be the most advantageous in terms of the specific evaluation criteria set out in the notices.”

QUANTITATIVE RESTRICTIONS (Quotas)

GATT ’94 – Article XI: General Elimination of Quantitative Restrictions, [Page 4-53]
· Main obligation in XI(1): Basic prohibition on quotas, import/export license, or any other measures. No numerical limits on goods. 

· Quotas are less visible; invite corruption (quotas bought from officials); limit consumer options.

· (Article XIII, GATT): If there are quotas, they must be non-discriminatory.

· Exemptions: (a) Country may restrict export of agri products during food shortages; (b) Can impose restrictions to classify products for grading/marketing reasons; (c) Import restrictions on any agri/fish product, necessary to enforcement of gov’t measures which operate: (i) to restrict quantities of like domestic product permitted to be marketed or produced; (ii) to remove temporary surplus of like domestic product; (iii) to restrict quantities permitted to be produced of any animal product – which is directly dependent on the imported commodity – if the domestic production of that commodity is relatively negligible. [There is free standing WTO K on agriculture]; (d) Article XII: Balance of Payments exception – when have foreign exchange problems – prevent citizens from purchasing expensive foreign goods. Countries may impose restrictions on imports when times are tough; (e) Article XX: Excuse provision – evade responsibility. 

· Note: Through gov’t admin practices, if it amounts to numerical limit on imports – that can be infraction!

NAFTA, Article 309 [Equivalent to Article XI]:

· Incorporates Article XI into NAFTA, including the exceptions.

· How do you go about a quota you think US imposed violates Article XI, when you have option to challenge under Ch.20 NAFTA or Dispute Understanding, WTO?  

Castel: 

Non-Tariff Barriers:

· Canada has been found in violation of Article XI for quotas imposed on importation of ice-cream and yogurt.

· Previously, Article XI only used for import quotas, but later used to successfully attack export quotas with respect to natural resources and manufactured articles.

Non-Tariff Measures:

· Article 315 creates discipline on the use of export restrictions by the parties – allows them to maintain GATT-compatible export restrictions, but only so long as the other parties continue to receive the same proportion of the total supply of goods as they received in the previous 36 month-period. 

· Article 309: goods to and from the embargoed state cannot escape restrictions by transiting the territory of another party.

· There are separate NAFTA chapters that are product/resource specific (unlike WTO), NAFTA has supplementary rules and they differ by chapter. If you have auto problem with US, you must go to NAFTA auto chapter! 

· Automobiles: Canada has agreed to treat the US at least the same as everyone else. We had auto pact – but later foreign companies decided to build cars here. The US seemed more appealing, so Canada brought “duty remission” – if you build here rather than US, we will refund to you all duty you paid on component parts when imported into Canada (bribe). It worked for awhile, until US put pressure ( we dismantled. 

· Mexico: High import duties on automobiles. Mexico has agreed to lower the tariffs and quotas.

· Natural Resources: Ch.6 is largely a repetition of FTA, chapter 8, as well as the principles of NAFTA, Ch.3. It mandates GATT standards in respect of trade in oil, coal, natural gas, uranium, and electricity. 

· Export taxes and quotas are prohibited. 

· Agricultural Goods: Ch.7 of NAFTA is carrying forward FTA Ch.7, combined with set of three bilateral commitments among the parties. 

· Between Can/US it does little more than carry forward provisions of FTA.

· Between Mexico and other parties, there is more liberalization with respect to market access in both directions. 

· Between Mexico and Canada, Ch.7 provides for considerable degree of market access for “qualifying goods” – (ie) those of specifically Mexican origin – but excludes dairy, poultry, and eggs from this right of access, thus protecting Canada’s supply management schemes. 

· Provide for tarification of some quotas to promote market access. 

· Article 703: Special agricultural safeguard procedure.

· “…ambiguity about Canada’s right to implement tariffs under the Agreement on Agriculture led to the first dispute under Ch.20…”
Salmon and Herring (FTA Panel): 

· Involve idea of how panels examine meaning of Article XI, and the exceptions in Article XX – what is their relationship?

· Canadian government prohibited landing of salmon or herring in US – shipments could not occur until fish had been processed in Canada. Canada wanted to preserve and enhance canning industry: “…our conservation and management goals cannot be met unless we continue to have a landing requirement.” It was clearly a limitation on export of this fish from Canada.

· US said Article XI was violated – onus on Canada to justify their measures. 

· Canada: Landing requirement does not regulate act of exporting; it requires all fish be landed without distinction between fish destined for domestic buyers or fish destined for export buyers.

· Panel: “a considerable number of potential export buyers would find direct shipment by water more economical ( restriction on “sale for export.”

· Was Measure a Quota? Panel said yes. The primary effect of this requirement that it be land in Canada was to put a burden on exporters that did not apply to domestic fishermen. Test: Did it restrict exports? 

· XX(b)(g) became focal points – two provisions Canada chose to argue. 

· Panel found Article XI violation – and the exceptions did not apply. It was not necessary to protect salmon stock.

· THEN: Canadian government changed rules – merely required that the catch be landed in Canada – US said it is same thing. US brings action to NAFTA Ch.20 panel. 

· Availability of XX(g): Conservation of natural resources. Canada said it is about conserving – environmentally sound and necessary. 

· “The only measures XX(g) protects are those that are part of a genuine conservation program.” 

· Must examine objective factors that go into a decision to adopt such a measure: conservation benefits – measure opposed to others – costs of conservation measure. 

· Panel: Measure was more than was needed for legitimate conservation measures. The language used [now] is “least trade restrictive.” There are limits in the scope of exceptions – if you have option that will achieve resource protection and will do so in way that is least restrictive, that is the route you have to take. 

·  “…landing requirement involves more intrusive methodology than employed in its other Pacific fisheries…”

· “…actual conservation benefits of current landing requirement in terms of data quality would be decisive issue…”

· 100% land requirement would seldom have significant impact on overall data quality.

· Paterson: If landing requirement had applied to 80 or 90% of catch, it may have passed! 

· NOT “primarily aimed at” conservation because it applies to 100% of the catch. It thus cannot be considered a measure relating to the conservation of a natural resource within XX(g).

· Over time, they negotiated a settlement where Canada maintained some restrictions based on parties’ agreement on what was least trade restrictive.

· Case shows: XI applies to export AND import quotas; the effects of government measures can be just as telling as formal measures; just because you fall within exceptions does not mean you can overreach.

Lobsters (FTA Panel, 1990): 

· Ch.18 decision – panel divided. Can XX exceptions apply extra-territorially? 

· Challenge by Canada to US law that prohibited sale in US of lobsters under a certain size – to preserve lobster stock. 

· [Canada imposed rules: (a) Panel can’t make recommendations, can make findings; (b) Limited jurisdiction to finding as to where US measure violates XI. You cannot determine whether it violates III. Canada insisted on these, because they may have overreacted to Salmon/herring case…wanted to reign them in.]
· US law was not a quota on its face…but the law meant that lobsters under a size could not enter the US. 

· Underlying objectives to US law:

1: Facilitate enforcement and management of federal program.

2: Strengthen conservation of US lobster stocks by removing “lure” of illegal 

    market for sub-sized US lobsters.

3: Competitive imbalance – US fishermen felt it was unfair to compete with 

    Canadians who has less stringent rules.

· Canada argued it was a quota on Canadian lobsters (as in Salmon case). 

· US argued whether applied internally or at the border – they applied equally to domestic and imported lobsters. 

· Majority: We only have jurisdiction to decide whether XI applies or not – is US measure an import quota?

· It is not an import quota: XI only deals with measures solely dealing imports and exports. XI does not apply; III does apply.
· III deals with laws effecting internal sales only and prohibits discrimination. 

· This cannot be violation of XI – but it could be violation of III. US measures were not in violation.

· The basic principle and operating rules of III are framed in terms of safeguarding a competitive relationship for an imported product – whether the measures are applied to the imported product at the “border” or in the “internal” market. 
· “It was the intention, expectation, and current policy to apply the US measures internally.”

· “…even if the measures were imposed fully at the border, the measures would apply to domestic and Canadian lobsters, and would therefore be non-protectionist measures of the kind covered by III…” 

· If III was inapplicable (not violation of NT), it would give Canadian products more favorable treatment than US products.

· “…US measures covered by III, not XI…no determination as to whether III measures were inconsistent with NT requirements of that article, since such a determination was outside the terms of reference laid down by the parties.”

· “Using the criteria delineated at Havana, the US measures imposed on Canadian lobsters are NOT measures applying only to imports and thus NOT covered by XI.”

· Havana: (a) Are taxes collected at time of, and as condition of, entry of goods into importing country? (b) Do they apply exclusively to imported products without being related in any way to similar charges collected internally on like domestic products?

· Paterson: Disagrees with reasoning; just because measure has implications at border and internally…who cares? If they affect foreign lobsters’ importation, it is an import quota ( violation of XI. 

· Relationship Between XI and III: “Both express principles and set forth rules to limit the use of measures that affect the trade of the importing country. XI prohibits certain techniques for limiting the quantity of foreign goods that may be imported (or domestic exported); III bans use of a wide range of measures that can affect the internal marketing, and importation of foreign goods.”

· “Whether as XI measures on importation or as III measures on internal marketing, the US limits on Canadian lobsters will have identical effects ( imports of sub-sized lobsters will be zero.”

· “Where drafters believed it necessary to distinguish between prohibitions and restrictions, they did so.” [Otherwise III, XI do NOT distinguish intensity of measures.]

· Minority: Are measures import quotas and violation of XI? We must ask what is effect of the measure. A measure will be a XI measure if its intended effect is to bar a product from entering a country. 
· The effect is Canada could not ship undersized lobsters to the US. 

· XX(g) is not applicable. 

EXPRESS EXCEPTIONS

GATT, Article XX: [4-99] List of defenses that states have in accusations against them.

· These often involve allegations of XI. 

· Lists of public policy objectives that can be basis for justified non-compliance: public morals – human, animal, plant health – gold/silver imp/exp – necessary to secure compliance with laws or regulations which are not inconsistent with provisions of agreement – prison labor – natural resources, etc…. 

· Scope: Exceptions only apply to GATT 94 – rules effecting trade and goods – do NOT include Anti-Dumping Agreement, etc. Separate Ks have their own exceptions.

· Article 8:1 of TRIPS: permits member countries to adopt measures necessary to protect health and nutrition, provided measures are consistent with TRIPS. 

· Regulation requiring generic cigarette packaging adopted for purpose of protecting health: Measure affects ability of cigarette manufacturers to use trademarks and falls within TRIPS. The exception in XX(b) would not apply – it is an exception only to obligations under GATT 94 and not obligations of TRIPS. 

· The only health provision relevant to measure would be significantly weaker “health and nutrition” provision of 8:1.

· Onus of establishing exceptions in on party against whom allegation is made (Salmon case – Canada had onus). 

· Elements to establishing availability of XX exception:

1. D has to show measure is provisionally (prima facie) within language of exception. Policy objective must fall within exception.

2. D must show exception is available in respect of particular measures. Note words: “relating to,” “involving,” “necessary,” “essential,” etc. You must make case as your measure being within the words. Each exception has different framework. 

3. D must show measure is consistent with introductory language at head of the section (chapeau). “Subject to requirement that measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction on international trade…”

· WTO body: “Balance must be struck between right of exception and duty of member to respect rights of other members. Location of line is not fixed and unchanging…it moves as the kind and shape of measure vary and the facts in certain cases differs.”

XX Examples:

· (#1): Cigarettes case: Whether measure provisionally in exception: measures by Thailand to restrict cigarettes – Thailand said cigarettes were real health issue – protect life and health. Panel accepted that smoking constituted serious risk to health and measures designed to reduce consumption fell within scope of XX(b). 

· (#1): Tuna-Dolphin case: Fact that dolphins were exhaustible natural resource ( justified US measures to protect lives of dolphins. Is the measure credibly within one of the exceptions? 
· (#1): Gasoline case: Panel found clean air was exhaustible natural resource the could be depleted – the fact it was renewable was not valid objection to applicability of exception in XX(g).

· (#1): Periodicals case: Import restriction on split-runs not held to be within language – Tariff Code was a measure separate from s.19 of ITA, which was designed to give incentive for placing ads in Canadian as opposed to foreign magazines.

· (#2): Cigarette: Was it necessary to protect health in Thailand? Measures T put in place were not necessary if alternatives available that would be GATT consistent. [But if the only way yo u can protect objective is to limit foreign cigarette imports ( OK] – appropriate within language. If the only measures that are reasonably available are inconsistent with GATT requirements, the K party must employ measure least inconsistent with GATT. Thailand could achieve its public health restrictions through non-discriminatory ads, etc.

· (#2): Gasoline: While trade measure did not have to be necessary or essential to conservation of exhaustible natural resources, had to be primarily aimed at conservation of exhaustible NR. Because there were baseline establishment rules for domestic US gasoline as well as for imported ( requirement fulfilled.

· (#2): Tuna: Cannot interpret exceptions in XX(b)(g) so broadly as to permit measures designed to change the policies of other countries. Panel found objective of US embargoes on tuna was to change policies in other countries towards protection of life and health of dolphins. 

· (#3) [“Discriminatory”]: Gasoline: US argued the measure was necessary for health and safety reasons – had law that required the gasoline sold in US be subject to certain tests – in practice the US let US oil companies carry out testing themselves, but in case of Mexican oil, government authorities carried out testing – Mexico argued it was violation of XI and applied in discriminatory manner - Succeeded. It is application and essence of measure that will give rise to unavailability. 

· “…chapeau is to be found in the purpose and object of avoiding abuse or illegitimate use of the exceptions to the substantive rules in XX.”

· Appellate body found went well beyond degree of discrimination necessary ( disguised restriction on international trade. 

· (#3) [“Unjustifiable”]: Precautionary Principle: Hormone-treated beef in US and Canada – EU has developed rules prohibiting beef sales in EU that have been treated with hormones – argued ban is based on health and safety concerns. GATT/WTO has heard many cases: EU always failed to establish ban is necessary for health and safety reasons – experts unable to establish a risk to humans. 

· EU is trying to argue where science is divided, although risk cannot be unequivocally established, countries should be entitled to compromise imports based on that concern. 

· EU has agreed to pay compensation ( paying US $130-million per year as they are in violation. 

· Poorer countries would not be in a position to do that – they would be forced to abandon their principles. 

GATT, Article XXI: Security Exemptions: 

· “…disclosure which it considers contrary to its essential security interests…”

· “…action it considers necessary for protection of essential security interests…” 

· …obligations under UN Charter for maintenance of int’l peace and security…”

NAFTA, Article 2101 – General Exceptions: 
· NAFTA carried forward XX of GATT and incorporates it into treaty – but it does NOT apply to all chapters of NAFTA – only to parts of NAFTA that deal with trade in goods and technical barriers to trade in goods. 

· Does not apply to investment and trade in services.

NAFTA, Article 2102: Essentially adopts GATT XXI – National Security Exemptions.

NAFTA, 2106, 2107: Cultural Industries exemption between Canada and US  (not Mexico). 

· Annex 2106 in NAFTA: Represents carrying forward of FTA provision – defines cultural as printing, film and video, music, recording, and publishing and broadcasting, etc. [See page 4-102 for full list].

· Exemption with no teeth: Mexico and US entitled to take retaliatory measures! ***

· Main instance in which cultural issue has come up since Split Run is UPS v. Canada Post. Involved subsidies of Canadian government to compromise with UPS to compete in Canadian market. 

· Sectoral Exemptions: Exemptions in XX are based on policy behind the measure (prison labor, etc). But there are also sectoral exemptions – don’t have to be the same for each country ( “country specific” ( totally exempt from NAFTA provisions altogether ( Listed in annexes in different chapters.

Reservations: NAFTA has annexes setting out exceptions for specific measures, sectors, sub-sectors, and activities ( limit the scope of the non-discrimination and other normative requirements of each of these agreements. [Some say these are not really exemptions]. There are lists in the annexes of NAFTA of measures that would violate NT obligations. So notwithstanding the obligations, they don't apply to these measures. They're usually more specific. This would have presented a problem for Mexico, and therefore it reserved these rules notwithstanding that they could be attacked as violating the agreement. GATS is full of these!
· Mexico maintains strict rules prohibiting foreign ownership of fee simple in coastal land – the only way to buy condo on beach in Mexico is to lease. 

· Canada maintains aboriginal affairs are off the table.

· Different types of reservations [Bound/Unbound]: (a) Some can be made more restrictive than they already are; (b) Some cannot be made more restrictive, even though they can be modified. 

· Example: OECD Convention has clause providing that foreign nationals are not to receive tax treatment more burdensome that national. Canada entered reservation that allows it to derogate from provisions and grant tax incentives limited to residents.

5. DISPUTE RESOLUTION UNDER WTO, NAFTA
· Panels are ad hoc. 

· There is no system of binding precedent – but WTO can overturn lower rulings.
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Relationship between WTO and NAFTA:

If Canada wants to challenge US in regard to violation of NAFTA obligations, and obligation is unique to NAFTA (financial services), it cannot take that dispute to WTO – those provisions have no parallel in WTO agreement. 

· Ch.20 is NAFTA equivalent of DSU. It is dispute settlement framework of the treaty – almost like an arbitration agreement. 

· There is nowhere else to go!

· Ch.20 ( Panel ( Compensation

· If finding goes against US and they don’t comply, Canada is given authority to retaliate in other sectors. 

· WTO: DSU ( DSB ( Panel ( Appellate Body ( Compensation

· There are provisions in NAFTA that are identical to WTO: prohibition on quotas and goods imports; prohibition on NT measures, etc. These apply as between Canada and all members of WTO – but doubly apply as between Canada and US. In these cases, Canada could go either route! 

· Canada practice has been to ignore NAFTA [can’t go to both!] and go to WTO. Reasons: (a) Sense of greater fairness; (b) Greater expertise, etc.

· Main difference is that there is NO appellate body in NAFTA. 

Most treaties do not contain dispute mechanisms, only principles and rules. World Court: Can make ruling on jurisdiction at behest of complainant, but the court cannot force a reluctant party to come before it. Such mechanisms in NAFTA and WTO are unique but effective. 

· Problem is that when big issues come up (trade and agri), they are not brought before dispute mechanisms…the countries don’t want to risk losing. 

“Understanding on Rules and Procedures Governing the Settlement of Disputes”:

GATT: Originally no panel system in place – adopted working parties who represented contracting parties who looked into matters and made recommendations on whether waivers should be granted – more like mediation. Panels first established in 1950s – Secretariat (full time bureaucracy) – fell out of favor in 1960s – US pushed for their revitalization – before 1995 there was agreement on settlement of disputes. DSU established committee (DSB) that administers disputes in WTO. Process has become more legalistic, but is different than domestic courts.

· DSB authorized to: establish dispute settlement panels; adopt reports; oversee the implementation of rulings and recommendations; and authorize suspension of concessions and other obligations under the covered Agreements. 

· DSU only applies to disputes initiated after January 1, 1995 – not retroactive!

· Good Offices, Conciliation, Mediation: (Article 5 DSU): Members may on voluntary basis, use these as means of resolving disputes. WTO’s Director-General is free to offer such services – they may continue while panel process is ongoing if disputing Members agree.

· Article 8: Panel Composition.

· Article 13: Panels can seek information from any outside relevant source.

· Appellate Body established under Article 17: Seven people who serve four-year terms. Review generally does not exceed 60 days – authorized to uphold, reverse, or modify legal findings and conclusions of Panel. 

· Enforcing Panel Decisions: Recommend Member concerned brings measure into conformity with relevant obligations. Decisions are interpretive only – cannot add to or diminish rights and obligations provided for under Agreements. 

· Given reasonable time for compliance.

· DSB must monitor implementation of any recommendations or rulings.

· Compensation/Retaliation: Article 22. Compensation is completely voluntary. This article allows for “cross-sectoral” retaliation.

· Subsidies Agreement: Has own dispute settlement rules. 

Violation vs. Non-Violation Cases:

· Original disputes of GATT 94 were XXII, XXIII.

· XXII: Addresses consultation: parties should respond and discuss.

· XXIII: If party considers benefit being nullified or impaired by failure of another to carry out obligations or any other situation, the dispute process kicks in.

· Almost GATT language for damages or harm – can only seek dispute resolution if you can show the benefits of K are being nullified or impaired because another party is doing something. 

· Violation (99% of claims): Where a party alleges breach of GATT 94 or another agreement and establishes a breach. There is presumption that when you prove a measure violates the other party’s obligations, nullification and impairment have been caused ( “presumption of harm.”

· Non-violation: Complainant goes before panel and says we cannot prove any violation of obligations, but we think our expectations/benefits under the agreement are nullified or impaired. 

· Australia v. Chile: Domestic subsidy was set in place that was not violation of GATT obligation, but had the effect of neutralizing tariff reduction the country agreed to.

· Eastman Kodiak: “Reasonable anticipation, justifiable expectation, or unforeseen circumstances must be shown before a non-v complaint can be successfully pursued…complaining party must show detailed justification, which generally would require demonstration not only of a loss in trade but of a justified reliance on the non-occurrence of an event that did occur.”
“Dispute Settlement in the WTO” – AF Lowenfield (2003): 

DSU is essentially an arbitration agreement between parties!

How Disputes are Settled in WTO: Third parties can get involved if they have “substantial interest” ( we are doing something like the respondent is doing so me may also be alleged to be in violation OR we are also suffering from evil effects of alleged violation – negotiations are confidential.

1. Complaint: Complaining member calls for consultations with other Member. If no response ( Member requests panel. 

2. Will DSB agree a panel should be established? DSB is obligation to do so unless there is consensus to the contrary. Panelists are mostly people who represent WTO members in Geneva – sometimes trade representatives – cannot be citizens to either party (can be waived if both sides agree). Usually 3 people on panel. Panel receives oral and written submissions. 

3. Panel produces interim report. Parties invited to comment.

4. Produce final report – presumed that it will be adopted. Only block opinion published – don’t know if there has been dissent. 

5. Can appeal to appellate body – this procedure has become the norm. 

· Has to be allegation a legal error has been made.

· Seven persons on body – only three serve on each appeal – not nationals of parties. 

· All they can do is: reverse, uphold, or modify the panel’s decision. 

6. Winning side is entitled to introduce retaliation that is supposed to take form of measures that are equivalent in effect to ones found to violate losing party’s GATT obligations. (5-15).

· They should be in same sector if possible (if automotive, go automotive else manufacturing).

· Not supposed to be inconsistent with WTO obligations.

Article 20 of DSU: Unless otherwise agreed by parties, the period from establishment of the panel to consideration (and presumably adoption) of the report shall as a general rule not exceed 9 months if no appeal, and 12 if appeal.

Interest of Outsiders: In softwood lumber dispute, interior alliance of Canadian First Nations wanted to file brief in support of US position – they saw position as strategically benefiting them in land claims. Panel did not refer to the brief, or indicate if they considered it in their ruling. Industry tried to file response – but reception declined by panel. The practice has been erratic – but no panel has responded negatively or positively to briefs that have been received. 

· Only types of reception of outsiders: (a) Receipt of expert reports sought by panels; (b) Participation of 3P governments who are claiming substantial interest.

“NAFTA Ch.20 – Institutional Arrangements and Dispute Settlement Procedures”:

· Ch.20 is really a NAFTA version of the DSU. Precursor was Ch.18 of FTA. 

· If US introduces a measure Canada thinks violates III, they have choice to challenge in DSU (WTO) or Ch.20. Cannot choose both!

· Party automatically entitled to have panel set up.

· Provisions for 3P to join dispute (remaining NAFTA party only)!

· In WTO DSB in control of panel selection – cannot select nationals. But in NAFTA, nationals must be selected! 

· Reverse Selection (5-40): Panel consists of 5 members – 2 from each side – critical of 5th person ( coin toss ( winning party chooses non-national! 

· Can be majority and minority decisions – but names are not revealed. 

· There is consultation time period, followed by retaliation/compensation if necessary.

· Article 2016: “Wherever possible, the resolution shall be non-implementation or removal of a measure not conforming with this Agreement or causing nullification or impairment in the sense of Annex 2004, or failing such a resolution, compensation.”

· Article 2021: Private Rights: Private parties have no standing under Ch.20. 

Gantz, “Government to Government Dispute Resolution Under Ch.20 – A Commentary on the Process” (2000):

· NAFTA panels have explicitly or implicitly relied on the Vienna Convention on the Law of Treaties: “a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.”

· Cross-Border Trucking Services – Mexico v. US: Under NAFTA, US and Mexico were each required to permit each other’s trucks to carry international cargo into the border states of the other and to permit investment into each other’s investment trucking investment firms – US would not allow Mexican carriers to operate in US border states or invest in companies in US that engage in transportation of international cargo – US allowed Canada to exercise those rights – Mexico alleged violation of MFN.

· US said: Refusal justified based on “like circumstances” limitation in NT provisions because of Mexico’s less rigorous safety regime for Mexican trucks and drivers.

· Panel: US blanket refusal to review and consider for approval any Mexican-owned carrier applications was a breach under NT and MFN provisions.

· BUT the panel suggested that certain different treatment of Mexican trucks as compared to US and Canadian trucks in the US may be justified given regulatory differences in respective countries, assuming requirements were implemented in good faith.

6. TRADE AND THE ENVIRONMENT
· There are international agencies with environmental responsibilities (UNESCO). 

· Recently, there has been talk of linkage – reduction of trade barriers has led to enormous increase in developing countries. Labor conditions, human rights, etc., have become high on the public’s priority list. 

· Trade organizations have responded saying their priority is to reduce trade barriers. 

· However, there were additions in form of labor and environment side agreements. 

· Any country can do anything regarding its own environment. 

· “Right of Establishment”: Foreign investors did not have right of establishment until international law. Sovereign governments can refuse foreign investor to acquire or set up domestic businesses. By 1970s, many countries set up restrictive laws. 

· In 1990s, countries started to compete for scarce foreign capital. 

· Most controversy comes when countries want to conserve resources outside their own national boundaries [Marine Mammal Protection Act (US)]. 

· WTO reluctant to take aggressive approach. 

· Convention on International Trade and Endangered Species: We won’t allow import/export of endangered species dead or alive. 

· We can ban importation from Mexico of endangered species. 

WTO

· The only area the environment is really addressed is III (NT) and XI (QRs). 

· XX Exemptions: (b) Animal, plant, health and safety; (g) natural resources.

· Each exception has to be analyzed in this manner: (1) Policy of individual exemption ( (2) Language of Exemption [“necessary”] ( (3) Chapeau: “discriminatory”; “unjustified.”   

· Contrast WTO with NAFTA: NAFTA actually addresses relationship between agreements on protection of environment and free trade agenda.

GATT Panel – Tuna Dolphin II (1994): 

Essentially found that what US wanted to do under MMPA was not possible because US measures were based on way product was sought to be imported were harvested in way that violated requirements of US law. 

· (1 Complaint): US would not import tuna caught in international waters that endangered dolphins – in excess of US standards. However, the embargo would not apply if harvesting country opts to enter into a formal K with the US containing specific commitments. 

· (2 Complaint): Tuna sold in US had to have “dolphin free” label. 

· GATT read into exceptions of XX a requirement the measures concerned with public health/environment be with national environment of country. 

· (2 Complaint): Labels OK because they do not limit consumer choice! They just try to change the minds of consumers – alerting consumers. Choice is passed on to consumer – they can still buy tuna that is not dolphin free. 

· (1 Complaint): Could MMPA measures on harvesting justify the quota?
· US conceded there was violation of XI – import quotas.

· US would not back down on III – EU argued the measure was inconsistent. Panel said it was not inconsistent – III only governs how foreign/domestic products are treated in domestic markets – must compare how you treat like product of domestic origin. Since treatment not based on anything that happened in US, argument would not work.

· US measure was aimed at harvesting of tuna in international waters.

· Panel noted the measures imposed by US in respect of domestic tuna similarly distinguished between tuna and tuna products according to tuna harvesting methods; and that none of these practices, policies, and methods could have any impact on the inherent character of tuna as a product. 

· Remaining Issue was XX exception: US chose to deal with (g) measures to conserve natural resources.

· US argued there was no requirement in XX(g) for resources to be within territorial jurisdiction of the country taking the measure. 

· UA also argued the measures were taken in conjunction with restrictions on domestic production and consumption. 

· Panel 3-step analysis: (1) Whether policy fell within range of policies to conserve exhaustible NRs; (2) Was measure invoked (exception) related to conservation of NRs, and whether it was made in conjunction with restrictions on domestic consumption/production [EEC said measures had to be primarily aimed at conservation]; (3) Chapeau conformity.

· Panel Response: (1) Policy to conserve dolphins fell within range of policies covered by XX(g) – this Article is applicable to policies related to migratory species of fish – no distinction between fish caught within or outside territorial jurisdiction of contracting party; (2) “Primarily aimed” referred not only to purpose of the measure but also its effect on the conservation of the NR. Prohibition itself could not further US conservation objectives. Embargo could achieve its desired effect only if it were followed by changes in policies and practices of exporting countries ( taken to force countries to change their policies

· It was not legitimate for US to be concerned about environment other than its own. They said, “You get agreement on this matter first (consensus)…that tuna should not be harvested in way that kills dolphins…then we will say your actions are legitimate and fall under XX exceptions.” 

· “If XX were interpreted to permit parties to take trade measures so as to force other parties to change their policies within their juris, the balance of rights and obligations among parties, in particular the right of access to markets, would be seriously impaired.”
· This is extra territorial attempt on part of US to impose conservation measures outside its jurisdiction: Measures taken so as to force other countries to change their policies, and that were effective only if such changes occurred, could not be primarily aimed either at the conservation of an exhaustible NR, or at rendering effective restrictions on domestic production or consumption, in the meaning of XX(g).

· Never bothered to get to (3) chapeau argument!

· Looked at (b) animal, plant, health and life – “necessary” ( but you need international agreement to satisfy “necessary” requirements. 

· Panel: Necessary meant that NO alternative existed: “…if an alternative measure which it could reasonably be expected to employ and which is not inconsistent with other GATT provisions available to it…”

· “…in cases where a measure consistent with other GATT provisions is not reasonably available, a party is bound to use among the measures reasonably available to it, that which entails the least degree of inconsistency with other GATT provisions.” 

· Prohibition on imports of tuna could not by itself further the US conservation objectives. It would achieve its intended effect only if it were followed by changes in policies or practices, not in country exporting tuna to the US…”

· (-) Personal Note for Exam: Ban on prison labor products based on extra-territorial labor contradicts this ruling!

WTO Panel – Turtle Shrimp:

Case brought against US by consortium of Thailand, Pakistan, etc – involved sea turtles and harvesting of shrimp in international waters – US banned imported shrimp whose harvesting killed turtles – US MMPA required shrimp be harvested with turtle exclusion devices – certification only granted if comprehensive requirements are applied.

PANEL DECISION:

· Countries argue embargo constitutes means of arbitrary or unjustifiable discrimination – disguised restriction on international trade. 

· US says: Measures carefully and justifiably tied to particular conditions of each country exporting shrimp to US – all exporting nationals with same shrimp harvesting conditions treated =. There has been no decrease in quantities imported or an increase in price. 

· Panel: “Measure applies to all Members seeking to export to the US. Some countries have been certified and can export shrimp to US whereas some have/can not.” 

· 
= Discriminatory treatment applied to shrimp from non-certified countries. BUT: “a measure may discriminate, but not in an “arbitrary” or “unjustifiable” manner. 

· We are not dealing with measures taken by the US in application of an agreement of which it is a party.

· Many domestic laws can legally have effect outside the jurisdiction of the government, BUT a measure cannot be considered as falling within the scope of XX if it operates so as to affect other governments’ policies in a way that threatens multilateral trading system. 

· Preamble to WTO Agreement endorses fact that environmental policies must be designed into taking into account the situation of each member, but does not justify a Member conditioning access to its market for a given product on the adoption of certain conservation policies by exporting Members in order to bring them into line with importing Member. 

· Preamble implies that attempts to generalize standards require multilateral discussion.

· US says turtles are shared global resource (and migratory) and it has interest/right to impose measure. BUT “if such a common interest exists – better addressed through international agreements.”

· Policy: “We must not determine only whether the measure on its own undermines WTO trading system, but also whether such type of measure, if adopted by other members, would threaten the security and predictability of the trading system.” Here ( unjustifiable. If everyone had similar rules…

· Measure NOT within scope of measures permitted under chapeau XX.

APPELLATE BODY: US appealed on two main points:

1. Panel erred in refusing to accept NGO submissions:

· Appellate body: If third (or fifth) country wants to intervene, it can do so if it satisfies requirement that it has substantial interest in outcome – “similar issues.” But that does not apply to non-WTO members: Greenpeace has no standing. WTO process is limited to members of WTO.

2. Panel erred in finding US measure constituted unjustifiable discrimination:

· Appellate body: 

· Panel should have looked at chapeau last. AB reversed panel’s ruling that US measure did not fall not within scope of measures permitted under Chapeau. 

· Ruled that sea turtles could be seen as falling under heading “exhaustible natural resources.” A limit on shrimp imports caught in turtle-endangering way could perhaps be within language of (g) if they were provisionally-justified. 

· A/B nearly as critical of US measures as panel: “must take into account different conditions which may occur in the territories of other members…unilateral…underscores its unjustifiability…” US denied due process to other WTO members.

Malaysia v. United States:

· Difference here that US realized it ran out of steam – had to do something different. Made some changes to rules that accorded credibility to conservation measures that other countries would adopt themselves – but not necessarily identical to MMPA.

· Malaysia: Challenged US quota, reiterating that unless there was multilateral treaty, the US could not ban importation of various shrimp products. Challenged panel’s conclusion that s.609 is justified under XX as long as US engaged in serious, good faith efforts to reach multilateral K ( should have obligation to conclude. 

· AB: Accepting this argument could lead to situation where negotiating partners of US would have veto power over whether US could fulfill its WTO obligations. 

· US engaging in serious efforts to negotiate multi-lateral K to protect sea turtles – evidencing some flexibility for countries to determine what measures they would take to protect turtles. 

· Malaysia: Panel incorrect in determining a measure can meet requirements of XX if it is flexible enough to permit certification of exporting country with program “comparable” to US…it still conditions access to US market on compliance with standards “unilaterally prescribed by the US.”

· AB: Important difference between conditioning market access on adoption of same program, and conditioning market access on adoption of program comparable in effectiveness. New guidelines “permit degree of flexibility that enable US to consider the particular conditions prevailing in Malaysia…”

· Held: Multi-lateral K was not requirement: As long as US was engaging in good faith efforts to conclude international K and other countries were asked to come up with comparable ways to protect sea turtles ( enough to allow US measure to be upheld.

General Comments (Paterson):

· If commercially-disadvantageous rules are OK under domestic law ( OK. No international basis for attacking it nationally, so why can’t countries do that internationally? 

· Do they contain any gem of requirement that measures not be extra-territorial in their application? 

· Mexico, Malaysia, etc are not being forced to adopt standards as high as MMPA! 

· Why does it matter US measures aimed at high seas and not only to protection of resources in US waters? 

NAFTA, Article 104: As long as a measure can be justified under the provisions of various environmental agreements – it will not be regarded as in violation of NAFTA party’s free trade obligations – includes III and XI. Anytime NAFTA party alleged to be in violation, it can rely on 104.

· 104 has three treaties listed, but more can be added. In event of inconsistency between NAFTA and these Ks, the agreements prevail to the extent of their inconsistency, provided that where there is a choice among equally effective and reasonably available means of complying, the Party chooses the least inconsistent alternative with other provisions of NAFTA. 

· Convention on Int’l Trade in Endangered Species of Wild Fauna and Flora.

· Montreal Protocol on Substances that Deplete the Ozone Layer

· Basel Convention on Control of Transboundary Movements of Hazardous Wastes and Their Disposal

· Starting Point: Allegation of NAFTA member that another has not complied with obligation of agreement. They not only include provisions of GATT ’94, but the whole agreement. NAFTA looks to WTO, WTO ignores NAFTA. 

· Cannot use Ch. 20 exemptions to justify non-compliance – they only deal with provisions in NAFTA that are the same as certain provisions in GATT ’94. 
· In respect of III and IX violations, the XX exemptions still apply in a NAFTA claim!

· Since NAFTA incorporates certain fundamental articles of GATT, the exemptions in XX of GATT also operate in context of NAFTA. But 104 deals with impasse.

Castel:

· North American Agreement Environmental Cooperation: Obligations of parties are essentially to maintain high levels of environmental protection, to ensure effective enforcement of these laws, and to provide appropriate private remedies and equitable and open procedures. 

· Problem with NAAEC: It is soft law – Mostly institutional – less about firm obligations – more about process. 

· Article 5: Parties must enforce own laws (mostly aimed at Mexico to enforce environmental standards). 

· Can complain to Secretariat in Montreal against their own government. 

Biswas, “A Trade and Environment Timeline”: [See p. 6-038ff…but here are some important highlights of the timeline]:

· 1991: Tuna-Dolphin case – GATT dispute settlement panel rules a US embargo on tuna imports from Mexico, imposed because Mexican tuna trawlers were using nets that killed more dolphins than permitted by American law, constitutes an unfair trade barrier.

· 1994: In follow up to 1991 Tuna-Dolphin, GATT panel rules US’s secondary embargo on tuna imports from countries that trade in tuna with embargoed countries (Mexico) not permissible.

· 1998: Shrimp-Turtle – WTO panel rules that countries have right to take trade action to protect the environment but rules against a US ban on shrimp imports from countries which do not impose measures to keep the incidental kill of turtles lower than the level permissible in US, because the US discriminated between WTO members in the technical assistance and transition periods that were provided to shrimp producers from the Caribbean but not to producers from Asia.

· 2001: At fourth WTO Ministerial Conference in Doha, Members agree to launch a new round of negotiations that explicitly include environmental issues for the first time.

7. SUBSIDIES AND COUNTERVAILING DUTIES: INTERNATONAL LAW
GATT ‘94

· Not enough to show breach – you must show material injury to industry.

· Should dumping be regarded as a bad thing? Governments cannot do anything about dumping – it is the companies, citizens of their country that do the dumping!

· No laws inside Canada about dumping – except predatory pricing in Competition Act. 

· GATT only addresses whether retaliation is reasonable and what limits should be.

· There are rules with subsidization ( governments have control. 

· There is no real consensus about what is proper subsidization, but subsidies essentially involve governments giving private industry money to compete.

· No consensus about what is subsidy.

· US argues Canadian Medicare is subsidy. 

· Canada argues US goods are cheaper because of US interstate highway system; and you aren’t taxing gas enough! 

· There are no rules in NAFTA whether goods are subsidized or whether CVD are possible. The only thing in NAFTA is Ch. 19: Procedure and process only – not substance of the matter.

· If US firm sells goods to Canada and Canadian competitors have Canadian government put in anti-dumping duty at Canadian border. US will “appeal” – call agents in Ottawa to put in legal challenge on imposition of duty by Canadian government. 

· Administrative law challenge – Federal Court of Canada. 

· Ch. 19: US lawyer advising US client can either go through Canadian court system for administrative review; alternatively, they can ask US government to demand Canadian government a special panel be set up to act as if they are FCA and apply Canadian administrative law principles to determine whether they think agencies of Canadian government have acted in accordance with Canadian law. 

· It can either affirm or remand matter; ask for new determination. 

· Extraordinary Challenge Review: Can only try the process, etc. 

GATT ’94, Article XVI – Subsidies: 
· Set of principles regarding what countries can or cannot do by way of subsidizing exports – it is origin of Subsidies Agreement.

· WTO members who subsidize exports must disclose the info. 

· Primary Products: Agricultural products, raw materials; Non Primary Products = Manufactured goods.

· XVI tries to prohibit export subsidies on Non Primary Products. 

· Try to avoid subsidizing agricultural products – “best efforts” obligations. 

· Punished by CVD – private company of adversely effected country ( temporary attempt to offset unfair gains. 

· CVD does not require any action in offending country – CVD gets hit at border by customs ( temporary import duty. 

GATT ’94, Article V| – Anti-Dumping & CVD: 

· Firms sell products they could not sell elsewhere at fire sale prices.

· Response to Subsidies and Dumping. Basis for legitimacy of CVDs or ADDs. 

· On this basis Canada put in Special Import Measures Act. 

· Assume goods coming to Canada from US that are either dumped or subsidized. VI says like goods in Canada can be subject of CVD of ADDs – must be appropriate and may not exceed amount equal to estimated bounty or subsidy determined to have been granted...must be temporary (5 years). 

· Industries must prove injury before Canada can retaliate – must be causing material injury. CITT determines if this test has been met. 

· SIMA (Canadian law) codifies this material injury requirement.

· Three injury options: (1) Actual injury; (2) Threat of injury; (3) Domestic producer (or one who wants to become domestic producer) – expansion of development or production is materially retarded by dumped/subsidized goods. 

· If subsidization is worth 25%...Border Services charges 25%. But what if Border Services charges 50%? Under Customs Import Act, they would have violated terms of VI – exceeding what is allowable. Take it up with WTO – NAFTA has no rules with respect to dumping and subsidization. 

· Note that specific consumers in importing country generally benefit from dumping! 

· Articles XVI and VI rendered less potent after WTO Agreement on Subsidies. 

WTO AGREEMENT ON SUBSIDIES (1994): 

· Canadian law has been amended to enact this agreement in SIMA. 

· Note there is similar K with respect to Anti-Dumping.

· Definition of Subsidy (Article 1): (a) Grant of some kind of financial assistance that confers reciprocal benefit from government or ANY public body. Examples: check; tax credit; grant; loan guarantees, etc.           [Page 7-004].

· Practice Note: If one company who exports all of its products is a disproportional user of the subsidies program, although everyone is eligible for it ( indication the subsidy is specific no matter what the language of its terms is.

· Excluded Subsidy (Article 8): Cannot be subject of violating XVI or this Agreement. Also cannot be subject of CVDs. R&D; government assistance to disadvantaged regions within country; assistance to promote adaptation of existing facilities to new environmental requirements. 

· (a) Prohibited Subsidies (Pt II): “Red Light Subsidies” – ones that scream subsidization. Described in XVI as “export subsidies”

· Include “Export Subsidies” – Targeted money at getting product sold. Defined in A3: “either export subsidies within meaning of those included in Annex I, or subsidies whose availability is contingent on the use of imported over domestic goods.” 

· Annex I: List of Export Subsidies: Direct subsidies to a firm or industry contingent upon export performance – currency retention schemes or any similar practices which involve bonus on exports – internal transport and freight charges on export shipments provided or mandated by governments, on terms more favorable than for domestic shipments – allowance of special deductions directly related to exports or export performance – provision by governments of export credit guarantee or insurance programs.

· (k) “Bombardier Exception”: Export development allows Canadian firms who want to export products to arrange financing (developing country may have poor finance system). Where interest rates are high there is incentive for government to undercut interest rates a purchaser would usually pay = export credit. They are providing financing for purchasers of Canadian goods – can allege this represents a subsidy, since it is an interest rate the purchaser cannot otherwise get. 
· Foreign Investment: Three risks you can’t get risk from in commercial insurers (revolution; currency inconvertibility; expropriation). If you are planning to build factory in Junizia, you can get “political risk insurance” from Canadian gov’t.  
· If you have subsidy in list, you have situation where another WTO member can allege violation of this K (prima facie case). NO basis in any domestic legal system (SIMA) – matter can only be remedied by taking up matter with WTO. 
· You can apply, however, for CVD under SIMA if you can prove one of the three types of injury. 
· (b) Actionable Subsidies (Pt III), Articles 2, 5, 6, 7, 8: “Yellow Light” – Subsidies defined as specific within meaning of Article 2. 

· “Specific” (Article 2): 

· Principles: (a) If granting authority explicitly limits access to subsidy to certain enterprises ( specific; (b) Specificity will not exist where granting authority establishes objective criteria or conditions governing eligibility, as long as eligibility is automatic and criteria/conditions are strictly adhered to; (c) Other factors: use of subsidy program by limited number of enterprises – predominant use by certain enterprises – granting of disproportionately large amounts of subsidy to certain ent’s – manner in which discretion has been exercise by granting authority to grant subsidy.

· In (c), consider: extent of diversification of economic activities in jurisdiction – length of time during which subsidy has been in operation.

Subsidy limited to certain enterprises located within geographic jurisdiction = specific. 

· Carbon Black: By-product of refining of petroleum – exported from Mexico to US and bought by manufacturers in US – form of financial assistance granted by Mexico to companies who produce CB – Mexico accused of providing subsidy – Mexico said subsidy is not tied to exports…anyone can get it. Court: If it can be empirically proved that most of the recipients of the subsidy in practice sell their carbon black to US buyers, it can be regarded as a subsidy under US law. 

· Softwood Lumber: US alleges that stumpage fees charged by BC are subsidy – on its face it does not seem to be export subsidy since everyone cutting timber must pay stumpage – US claims it is government owned land and it naturally subsidizes the price in which it sells the lumber – US claims it is Actionable subsidy since most lumber is exported to the US…subsidies have allowed a large volume of exports to the US ( CVD have been imposed.

· “Cause Adverse Effects” (Article 5): New provision – need this proof before violation of XVI. With “Red Lights” all you need to prove that country has violated obligation is that they are export subsidies (prohibited). But in addition to specificity for “Yellow” you need to prove causation of adverse effects. 

· Need to prove effects (NOT same as 3 forms of material injury): (a) Injury to domestic industry; (b) Nullify or impair benefits accruing to a Member under GATT 94; (c) Cause serious prejudice to interests on another Member. 

· “Serious Prejudice” (Article 6): (a) Subz’n of product exceeding 5%; (b) Subsidies to cover operating losses sustained by an industry; (c) Subsidies to cover operating losses sustained by an enterprise, other than one-time measures that are non-recurrent and cannot be repeated – merely given to provide time for development of long-term solutions and avoid acute social problems; (d) direct forgiveness of debt.

· Only about whether subsidy can be complaint at WTO because it contravenes Agreement.

· 6.3: SP in (5)(c) exists where: Sub displaces or impedes imports of like product of another member – displaces or impedes exports of like product of another member from 3rd country market – significant price cutting results.

· “Remedies” (Article 7): (1) Request consultations with Member – purpose to clarify facts and arrive at solution; (2) If no solution within 60 days, refer matter to DSB panel; (3) Panel to review and submit final report; (4) Report to be adopted by DSB unless one party notifies DSB of intention to appeal; (5) Appellate body has 60 days to issue decision; (6) Member to remove subsidy or take steps to remove adverse effects; (7) If not done, DSB grant countermeasures.

PART 5: Discussion of parameters of availability of CVD for WTO members. 

· Article 10: Makes clear that at same time Canada pursuing allegation of breach of Subsidy Agreement, Canadian producers can also be seeking imposing of CVD on those imports. NO prohibition on Track I and Track II being pursued simultaneously.

· Footnote 35: You cannot be subject to double jeopardy – retaliation on part of authorized retaliation and CVDs pursuant to SIMA application. Both can be brought simultaneously – but cannot get double benefits.

· “Private” more appealing because you have more control. In WTO (international law) you are dependent on Canada. 
· Evidence: Problem in agreements – investigation & enforcement (Article 12). 

· Provision dealing with calculation of subsidies (Article 14): Methods use shall be provided for in national legislation of the Member concerned – application shall be transparent and adequately explained.

· Loan does not count as benefit unless there is difference between amount firm receiving loan pays.

· Determination of Injury (Article 15): In determining “threat of material injury” consider: significant rate of increase in subsidized exports – sufficient freely disposable increase in capacity of exporter indicating likelihood of substantially increased subsidized exports to importing Member’s market – whether imports entering at prices that will have significant depressing or suppressing effect on domestic prices – inventories of investigated product.

· “Domestic Industry” (Article 16): Domestic producers of whole like products or to those of them whose collective output of the products constitutes a major proportion of the total domestic production of those products. 

· Retroactivity (Article 20): Provisional measures and CVDs shall only be applied to products which enter for consumption after the time when the decision under Articles 17 and 19 enters into force.

PART 8: Developing Country Members – Special and Differential Treatment of Developing Country Members (7-039).

PART 10: Dispute Settlement

· (Article 30): Provisions of Articles XXII and XIII of GATT 94 shall apply to consultations and the settlement of disputes under this Agreement.

Castel:

· Article XVI creates general duty to inform other parties of existence of domestic subsidy that has effect of increasing exports and to discuss with any interested party. 

· If an export subsidy is maintained on the export of a primary product, such subsidy shall not be applied in a manner which results in that contracting party having more than an equitable share of world trade in that product.

· Part VI lists non-actionable subsidies: Cannot be subject of CVD investigations. The principle category of non-actionables are subsidies that are not specific. 

· Non-specifics and specific subsidies listed in three categories (R&D, etc) are not to be object of CVDs, but Article 9.1 provides WTO member whose domestic industry is suffering “serious adverse effects as a result of those subsidies” to request consultations concerning the problem, and may be authorized to take appropriate countermeasures by the Committee on Subsidies and CVD if offending member refuses to make changes recommended by Committee.

· Agricultural subsidies are covered by Agreement on Agriculture ( removed from application of this agreement (Art 7.1) & subsidies on aircraft production (Art. 6).

· Three Categories of Subsidies: (1) Prohibited subsidies deemed to be specific and are actionable even when no adverse effect is attached; (2) Permissible subsidies which are actionable under multilateral proceedings and countervailable unilaterally if they cause adverse trade effects (injury to domestic injury – nullification or impairment of benefits – serious prejudice); (3) Subsidies which are non-actionable and non-CVD if they qualify under criteria which limit their distorting potential.

· An investigation must be terminated immediately where the amount of subsidy is de minimis, less than 1% of the value of the imports – or where the actual or potential volume of subsidized imports is negligible (Article 11.9).

· CVD to be terminated not later than 5 years from date of its imposition, unless a review by domestic authorities determines expiry of duty “would be likely to lead to continuation or recurrence of subsidization and injury.”

WTO (International Law):

1. Infringing Subsidization [XVI]

2. Infringing Retaliation [CV duties or AD duties] [VI]

CANADA (Private Law):

1. CV Duty \_____ Appeal: Federal Courts or Ch. 19 Panel (if US or Mexico)

1. AD Duty /   

· Example of Canada case in WTO: What if the offending country is not exporting to Canada? Cannot get CV duties. May be worth lobbying Canadian government to argue Subsidization retaliation. WTO could allow Canada to respond with retaliation. Get authorization to put in place measures that will offset advantages the “subsidy” is producing. 

· Another WTO example: Country at behest of its own industry imposed CVD on Canadian goods. Canada believes granting of relief violates provisions of Subsidies K and Anti Dumping K. No way for industry to challenge – need Canadian government to bring it to WTO to get authorized retaliation.

· Private: Where seeking CVD or ADD, two elements: (a) Must establish to president of Border Services that foreign goods dumped or subsidized [SIMA]; (b) Satisfy CITT that dumping/sub is causing one of three forms of material injury as a domestic injury. Duty will be imposed and collected for 5 years – only recourse for losing side is to appeal through federal courts in Canada or invoke Ch.19 panel under NAFTA. 

· Any violation of NAFTA, if being complained about by NAFTA party, dispute settlement Ch. 20 is place to go first! 

8. DUMPING: INTERNATIONAL LAW
Anti-Dumping Measures:

· Great scope for administrative discretion.

· Test for judicial review in US/Can: reasonableness ( in practice it is uncertain and breeds skepticism and distrust. Foreign countries see it as a farce.

· Example: Country A expends costs for labor and sells product for $10 and exports same product to Canada for $5. How can they do that on an ongoing basis?

· Country A probably does not have proper competition laws in place. This price only possible because producer is able to charge a price higher than they would be able to if they had proper competition from local producers. 

· These countries had large commitment to export strategy – restrict imports so that local products could sell to locals for higher prices. 

· US uses ADD aggressively.

· Injury Requirement: Kind of a compromise requirement. 

GATT 1994: Article VI:

· WTO Agreement of 1995.

· Article VI concedes that apparent inconsistency with MFN – WTO members can impose ADDs on goods being dumped into markets that have been produced in another WTO member.

· Dumping: “Difference between normal price of imported product and export price of that product.” 

· Other requirement: Dumped goods proven to have caused: (a) material injury to domestic producers of like goods; (b) threat of a material injury; OR (c) retardation of establishment of production of like good in importing country.

· Final AD order will be made that commands Border Services to collect Dumping Margin [Operates as a tariff]. Importer has to pay.

· Example: Goods being sold for $10 in US, $5 in Canada. Canada as competitors brought AD action successfully…get $5 ADD imposed. An importer in Canada who brings goods in has to pay $5 to Border Services. 

· Rights of appeal under Customs Act. 

· If you brought in 100 units @$5 duty = $500. Customs may say you owe $10 each ( overcharge of $500. You have right to challenge this number. 

· Tokyo Anti-Dumping Code carried forward into 1995 WTO Anti-Dumping Agreement: Fact that goods have been dumped is cause of injury to domestic injury. Has to be principle cause – not just a cause.

· Dispute Settlement: Committee on AD practices (point of contact for complaining countries). 

· As with subsidies and CVD, there is possibility any WTO member can complain about AD laws of another WTO member.

· Purely international claim only for WTO members.

· If US were to find goods coming in from Canada proven to be subsidized according to US law and caused injury to US industry, and did NOT discuss causation ( contravention of US of AD Agreement. Canada could complain, but not Canadian industry. 

· Private industry could challenge US action in US courts.

· Track I: Reference to governmental complaints at WTO.

· Track II: Domestic legal redress (in Canada, Special Import Measures Act).

· International Law: Subsidies Agreement; Anti-Dumping Agreement (1995).

· These agreements lay down international trade rules for these remedies.

· Ordinarily CVDs in these areas would not be allowed, but are permitted under these. These agreements are specialized protectionist measures – take form of tariffs – main difference is that there are elaborate rules surrounding when country can impose duties and fact they have limited life span. 

Castel:

· ADD may not exceed margin of dumping.

· Nominal Value > Export Price = Dumping.

· In order for ADD to be imposed, dumping had to be the “principle cause” of material injury (Kennedy Code).

· 1994 Anti-Dumping Code requires an individual margin of dumping be established for each identified exporter and producer unless the number of exporters, producers, importers, or product types is so large as to make this impracticable (Art 6.10).

· Expressly condones practice of “Cumulation” – where injury is determined through collective assessment of the impact of imports from multiple countries under investigation.

9. CANADIAN TRADE LAW: Countervailing and Anti-Dumping Duties – Special Import Measures Act
Paterson and Band, “Canadian Anti-Dumping System”:

· SIMA represented Canada’s implementation of its obligations under the Tokyo Round Anti-dumping Code and WTO Anti-Dumping Code.

· Major change is renaming of National Revenue to Canada Border Services Agency. The CBSA has a President who replaced the Deputy Minister of NR. 

· President makes determination of when goods are dumped and/or subsidized. They make determination according to SIMA. 

· US: International Trade Administration – part of Department of Commerce. Department of Trade makes injury determination. 

· Border Services determines Dumping and subsidization; CITT determines causation (“material injury”, etc). 

· Canada likely to be sympathetic to arguments made on basis of international law. 

Process:

1. Standing: Who can initiate proceedings? President of agency has standing under SIMA (but rarely happens). Complaints made after industry complains and it meets standards. Complainants have to represent 25% or more of domestic producers of like goods of the domestic industry. 

· Producers who support the complainant must have greater total production that those who oppose it.

· Grounds for excluding for purposes of determining what is “domestic industry”: Canadian producer associated with foreign producer – need arm’s length relationship – can’t be subsidiary, etc. 

2. Investigation: Border Services has to verify facts. They send out questionnaires to all complainants and to exporters. 

· No way to force foreigners to fill out these forms!

· If they don’t fill it out, BS goes elsewhere to collect data on products. 

3. Preliminary Determination of Dumping: If they say there is no dumping ( no more investigation. 

· Could result from insufficient evidence, margin of dumping insignificant or negligible (2% or less of price of goods), or no reasonable indication dumping has caused injury, retardation, or threatens to cause injury.

· If investigation is not terminated, President must make PDD within 90 days of initiation of investigation – can be extended to 135 if “complex.”

4. If PD that there is dumping, the matter moves on to next stage leading to final determination. President must specify goods to which PDD applies, and estimate margin of dumping. Requires: Normal Value – Export Price = Margin of Dumping.

· Normal Value > Export Price = DUMPING

· Rules for calculating very technical ( SIMA, ss.15-30.

· Normal Value: What are foreigners paying? “Price of like goods sold by exporter in arm’s length transactions to purchasers in country of export, that are at same level as importer, in similar quantities, in ordinary course of trade, for use in country of export...” Cannot use discounted sales or compare retail with wholesale.

· Like goods: Goods identical to or closely resembling…

· Figuring NV difficult! You know little about how markets operate in foreign countries. 

· Problem: There may not be that many sales in that country of origin. Producers usually producing for international trade.

· “If there are insufficient sales in country of export – another vendor besides person whose goods subject to AD order can be substituted.” 

· If not possible, look at sales in third country (surrogate pricing method). Example: Prices of US sales of same product to UK can be considered. 

· If none of these exist: Constructive Price Method: Agency says “What do we think products should sell for in country of origin?” Considers cost of production; allows for margin of profit. 

· Problem: Transshipped Goods – Products change country of origin on its way to Canada! Sometimes goods are so changed in intermediate countries the changes will amount to change in country of origin ( intermediate country will be deemed the country of export. President must then calculate NV for both country of origin and export – higher of two will be used to determine margin of dumping.

· Goods deemed to be “shipped directly” if: (a) goods shipped to Canada on a bill of lading; (b) goods have not been entered for trade or consumption in intermediate country and have not remained in that country for any purpose other than transshipment.

· Export Price: What foreign producer is selling product for in Canada. Lessor of Exporter’s sale price as compared to importer’s purchase price – What is purchaser actually paying for these goods? 

· If export price materially lower ( finding of dumping = margin of dumping. Will be basis of duty imposed and collected once finding of injury takes place.

· Note: “Compensatory Arrangement” or “Associated Persons” (9-0012): If export price found unreliable ( price used will be price of goods when resold in Canada by importer in arm’s length transaction.
5. Undertakings: If ADD and CVD actions are successful, Canadian courts do not authorize imposition ( it is the Canadian government, through Border Services, or through International Trading Tribunal. 

· ADD/CVDs collected by country of importation – indirect sanction. 

· Example: Firm in US dumping goods in Canada – established by complaint of Canadian domestic producers – when goods brought into Canada, importer pays ADD. 

· “Undertaking”: Private agreements that bring end for the ADD or CVD to continue to be imposed. Offer by exporter to either revise the price at which goods are sold to importers or to cease dumping the goods in Canada. 

· If successful undertaking negotiated, Canadian government will cease collecting the duties from Canadian importer of subsidized goods.

· Undertakings have to be fairly wide in scope – no point in just one US producer not to continue to under-price their product in Canadian market.

· Test: Must cover “all or substantially all of the goods subject of the investigation.” Basically, test is roughly 85%. 

· Last for 5 years unless undertaker breaches the terms. 

· Confidentiality: Proprietary Information – major issue. When you are privy to files on these cases, you are privy to sales of corporations involved. Companies are nervous. 

· When confidentiality requested, info must not be disclosed or made available for use of any business competitor…BUT…may be available to counsel.

· Severe Penalties: $1-million fines and prison sentences. 

6. Injury (3 types): Applies to both CVD and ADD actions. President of Border Services determines that there is dumping and/or whether goods are subsidized. Both determinations are administrative. Applicant has to go to CITT and establish the dumped or subsidized goods have caused material injury to Canadian producers of like goods ( duty imposed.

· Actual Material Injury – NO definition in SIMA, but in many places in statute, there is reference to WTO agreements (ADA and SA) as sources for interpretation of meaning of certain terms in SIMA. CITT also refers to the language in ADA: (a) Loss of sales to foreign sellers; (b) Lost or declining profits; (c) Lost % of overall market share; (d) Redundant capacity (closed down plants); (e) Fired employees; (f) Cancelled expansion plans; (g) High inventories; (h) Volume of imports; (i) Speed at which things have happened (have sales been declining over the past decade?)

· Threat of Material Injury: Just prove that injury seems imminent. Threat must be more than mere conjecture and speculation. Factors: (a) Short period during which factors have occurred; (b) Fact foreign exporter has been found guilty of dumping/subsidization in past; (c) Past injury – have established you have been injured in past by foreign exports.

· Retardation: SIMA, s.2 defines: “material retardation of establishment of domestic industry.” You have to prove you were contemplating establishing an industry that would have competed with imported or subsidized goods (R&D, consultants, done market research). Now, your plans may have to be abandoned in light of subsidized/dumped imports.

· Evidence: Capital investments – R&D – feasibility of establishment of industry – costs of production – delay – likelihood of modernization of present facilities. 

7. Causation: Formal Requirement of WTO agreements: How convincing one side is compared to another in pointing to causes of injury. Is it caused by imported goods or by factors outside of the control/responsibility of foreign exporter? Consider: Changes in consumer taste; productivity; technological advances; any other factors other than dumping. As long as you can prove one of the factors has led to injury ( enough. 

· Color Television: Factors other than dumping found to be more significant: recession produced “consumer resistance to luxury items – market saturated – domestic competition – Canadian producers did not keep up with tech.

· Ladies Handbag: Other factors considered as possible causes of injury may have only rendered Canadian manufacturers more susceptible to injury which is attributable to dumping.

Component Parts: Where goods described in PD include component parts of a product.

· Zipper: Importer found to be importing unfinished zippers which were like goods to finished zippers produced in Canada. Components not treated separately – dumped components were being assembled into finished zippers. 

· Bicycles: Separate inquiry into material injury need not be undertaken for components which are not sold as separate articles of commerce.

Cumulation: In making determination of injury in cases involving multiple exporting countries, Tribunal must consider cumulative effect of dumped goods from all subject countries rather than making individual country-by-country findings on injury/causation for each country. 
What injury has to be proven? To domestic industry: “domestic producers as whole or like products or those of them whose collective output constitute major proportion of total domestic production of these products…”
· Courts applied bifurcated test that looks at meaning of major proportion at both quantitative and qualitative terms. If more than 50% of firms producing like goods ( satisfies major proportion test. But could satisfy test with less than 50% - have to argue in qualitative terms. Has been held that 44% is sufficient. Under 50% you have to point to other factors (level of injury).

· Of Like goods: Identical goods or goods whose uses and other characteristics closely resemble imported goods. Focus is mainly what product is used for ( function. Do they compete with each other? Are same consumers being sought? Same functional end use? Fufill same need? Can they be substituted? 

· Does Complainant “Produce” Like Goods? R v. York Marble: Production consists of giving new forms, qualities, and properties or combinations to a product.

· These are held to constitute production: cutting, packaging imported rolls of surgical tape – assembly of mini-refrigerators from imported components.

· The following have not: Cleaning, breaking bulk and packaging imported raisins ( service.

Regional Industries: Division of territory of a Member into more than one regional market for injury assessment purposes. Goods will come to Canada – duties only collected if going to particular region of country. RI allow for ADD or CVD to be imposed on regionally-selected basis as long as imported goods going to particular market (where injury is occurring). One area ( injury; other area ( no injury.

· Reason: It is possible for manufacturer in one area to experience injury from unfair import competition while major manu’s in rest of country are not.

· Conditions: (1) Regional market must be isolated from other markets. Isolation means producers in market sell most of their production there – demand not supplied from elsewhere in Canada; (2) Goods allegedly dumped/subs’d are concentrated in that market – most going to consumers in that market; (3) Dumped goods must be causing injury to almost all production in regional market. At least more than 75%. 

SUBSIDIES AND CVDS:
Trying to segregate nature of subsidy under Canadian law (SIMA) requirements in order for CVDs to be imposed?

· SIMA, “Subsidy”: Financial contribution conferring benefit (very similar as Subsidies Agreement, Article 1 (7-004). 

· SIMA excludes from its definition of subsidy any governmental relief from any “duty or internal [indirect] tax” in respect of exported goods by means of refund or drawback. Refund or drawback not subsidy only if = to or less than amount of duties and internal taxes borne by like products when sold domestically.

· What kinds of subsidies are CV-able in SIMA? (1) Export subsidy as defined in Annex I of Subsidies Agreement. Export Subsidy: Somehow connected to export of goods; (2) Article 3 (7-006): Subsidy contingent on use of local rather than foreign goods – if government to say we will grant concessionary financing, if producer uses Canadian imports, sources, or does something that benefits domestic economy; (3) Subsidy that is de jure or de facto specific: actionable subsidy in SA. 

· De Jure specific: limited, pursuant to a legislative, regulatory or administrative instrument or other public document to a particular enterprise.

· De Facto specific: used exclusively by limited number of enterprises; used predominantly by particular enterprise; is not generally available; OR is on respect of which disproportionately large amounts are granted to a limited number of enterprises.

· Specificity in US and Canadian Law: Focus is on effect – who benefited apart from what intentions were? 

· Paterson: Test of whether subsidy should be CV-able should be - Do they support unfairly inefficient industry? 
· First Softwood Lumber case: US said if subsidy generally available in theory ( not CV-able because everyone got it. First said stumpage system was not a subsidy…later changed their mind in mid-1980s ( specificity test developed (Carbon Black). Only people who benefited from pricing of CB were people in US ( de facto specificity. De jure test not satisfied because nothing in Mexican law saying all CB had to be exported to US. 

· Problem with test: Expression in plain legal language ever changing.

· Practical: Look to criteria that amount to specificity: (a) the law itself – how it qualifies eligibility; (b) focus on what actually happened – isolate some of the factors that satisfy de facto requirements: (i) Is availability in pricing actually limited in fact; (ii) when government officials have discretion as to how they will make subsidized pricing available – is it limited to specific companies? What matters is NOT government intention, but who takes advantage of the subsidy and how.  

· 2006 Softwood Agreement like a new treaty between US and Canada covering all disputes in softwood lumber coming from Canada.

· In exchange for dropping proceedings and refund $, Canada imposed 15% tax on our lumber heading to US.

· Any disputes arising out of it ( settled by London Court of Arbitration. 

[Summary] Questions in CV Cases: (1) Do you have standing? (2) Can you establish subsidy? (3) Does subsidy fall under exception? (4) Has there been injury to domestic industry producing like goods? ( causation? (5) CVD will be imposed for five years. 

Remedies, Ingredients for Remedies, Relationship between international and domestic remedies: See charts, (9-0052).
· International Trade Administration (US Commerce) makes decisions regarding dumping into US – International Trade Commission makes determination regarding injury – appeal rights ( US Court of International Trade ( Federal Court of Appeal for DC Circuit ( US Supreme Court. 

· In Canada, Border Services determines dumping, CITT determines injury. You do US and Canadian cases simultaneously.

· Alternative: NAFTA Ch. 19 panel…

· Export Subsidy: export of goods; domestic subsidy: no connection with exports. 

· ES easier to prove; domestic harder to prove, more controversial.

10. NAFTA DISPUTE SETTLEMENT: CV AND ANTI-DUMPING CASES
NAFTA, Chapter 19:

· (1902): Each party reserves right to apply its ADD and CVD laws.

· (1903): Each party may revise their laws, but are subject to notice and consultation requirements and bi-national review.

· (1902.2): Amendments must be consistent with norms in GATT.

· (1904): Each party shall replace judicial review of final ADD and CVD determinations with bi-national panel review.

· (Annex 1901.2): Establishment of Bi-national Panels.

· (1903): Panels shall establish their own rules of procedure unless the Parties otherwise agree prior to establishment of that panel. 

Castel:

· If US exporter to Canada whose goods are found to be dumping, process: PCBSA + CITT ( FCA ( SCC. 

· These are seen to be specialized administrative tribunals.

· After NAFTA, new bi-national panel put in place as alternative to judicial review in Canadian courts (Ch. 19). 

· Five-person panel, selected from roster of 75 candidates.

· US accused can go to Washington and ask a bi-national panel be established pursuant to Ch. 19. This right exists in American law, not international law. 

· Panel will apply same administrative law standards as FCA. The panel applies law from UCIT ( FCA DCC ( US Supreme Court.

· Panel cannot convene witnesses; no inherent powers. Only can: (1) Say it is satisfied panel findings are supportable - affirm; (2) Point out where they think government agencies went wrong – how ( remand matter back to Border Services or Trade Tribunal. 

· Preliminary decisions are NOT eligible for review.

· See (10-027) for list of reviewable decisions by Ch.19 Panel.

· No right of appeal.

· Weaker system than WTO: (a) No appeal rights; (b) No way, other than challenge under Ch.20 of NAFTA by one of the parties, saying Ch.19 not complied with, to make sure process occurs or takes place.

· Panels are ad hoc.

· No stare decisis.

· Decisions are not taken as making US or Canadian law. They are more like arbitration decisions. You agree to be bound by outcome on contractual basis. 

Extraordinary Challenge Procedure: (10-030)
· Government of NAFTA country that was party to final determination under panel review may invoke ECP where it is alleged panelist was guilty of gross misconduct, bias, a serious conflict of interest, or otherwise materially violated the rules of conduct; seriously departed from fundamental rule of procedure; exceed powers, etc.

· Been invoked several times by US but never successfully.

· It relates to finding by a panel and a challenge to finding not by party to dispute but by one of the NAFTA governments. Governments ONLY can initiate ECPs.

· Not enough to prove them – circumstances have to have had material effect on panel’s decision and threaten integrity of panel process. Egregious effect + Material Consequences.

· 3 former judges on body.

· Panel may set aside panel ruling; allow ruling to stand; refer order back to panel.

Arguments for and Against Ch.19:

· (+): Good for international relations – breeds familiarity

· (+): Makes Canada less suspicious of US system of AD and CVDs

· (+): In presence of Ch.19, though there are no provisions that in any way discipline US, maybe this system is first step to modify US rules (harmonize, introduce new measures to address some complaints).

· (-): Lack of secretariat support – modest infrastructure

· (-): Panels cannot be forced – no certainty they will be established

· (-): No appeal option.

· (-): Very strict conflict of interest rules about panelists. Since body of expertise in IT law is so limited, difficult for lawyers in private practice to qualify as panelists. 

Always operating on two tracks: (I): Purely domestic legal system – private parties have ability to get their government to act through Canadian courts; (II): (a) Brazilian could ask their government to challenge Canadian CVD system at WTO; (b) Canadian, as well as seeking imposition of CVDs, could also go to Ottawa and say Brazil is subsidizing their bikes – take matter up at WTO. Allege subsidy Brazilians provide is contrary to Subsidies Agreement. 
11. FOREIGN INVESTMENT
Paterson, “International Law of FDI”: 

· Foreign Investment: Defined in terms of what goes on. 

· By 1970s, about 70% of Canadian manufacturing controlled by US firms. 

· Early Definition: (Understood in terms of control): Foreign investor in source country would establish wholly-owned or majority owned corporation in Canada under Canadian law – most shares held by foreign holding company. 

· Affiliation: More than just holding hierarchical relationship – can include companies related horizontally (same parent). 

· Current Definition: Less seen as contribution of capital with retention of control. Now relates to any kind of economic activity by foreign party in another state. “FDI occurs through establishment of permanent business enterprise in host country.”

· International business transactions, such as agency or licensing Ks or maintenance Ks, fall short of constituting FDI. 

· Trudeau era: (1) FIRA – morphed into Investment Canada Act. It set up stringent review of all foreign acquisitions of existing Canadian businesses and establishment of new businesses. Government decided whether investments should go or not ( performance requirements (investing in R&D, rural areas, etc); (2) National Energy Policy: envisaged that Canada would buy back from US owners their existing levels of investment. 

· 1980s: US had many laws at state level to control foreign investment. New policy to remove controls ( turnaround in economic philosophy. 

· Canada heavily investing in mining in South America. Canada also has cultural connections with francophone Africa. Immigration into Canada has led to investment connections. 

· Customary international law does not recognize right of establishment – must get permission of Canadian governments if it wants to do so. 

· CIL allows states to prohibit entry of FI and also to regulate and restrict such investment as is allowed entry. 

· CIL and international instruments related: (1) Int Instruments can play a role in formulating CIL; (2) CIL can be used to interpret standards of treatment provided for in international instruments.

· Expropriation: During 20th C, a split developed – many held that it may be legal right of country to expropriate. Disagreement is what obligations are when it is done. US, west, says victim entitled to adequate and prompt compensation.

· Others (Latin America): “Calvo Doctrine.” LA says you have been mean, we are taking it in attempt to redress what we have suffered at your hands. Not necessarily entitled to fair compensation at market rates. 

· Calvo also said before foreign investor should get aggressive internationally, they should go to courts of host country and bring domestic legal proceedings under national laws of that country.

· Had credibility until 1980s…reciprocal obligation to compensate.

· Today: Accepted that customary international law obliges country that appropriates foreign investment to pay for commensurate losses.

SELECTED INTERNATIONAL INSTRUMENTS

(a) Havana Charter: was precursor to International Trade Organization. 

· HC: States had right to determine whether DI should be allowed, and on what terms.

· US Congress did not implement ITO.

· Under Art XXIX of GATT 1947, the right of establishment contained in ITO Charter was to be recognized by GATT Contracting Parties to fullest extent of executive authority ( now binding on WTO members.

· No rules in WTO or subsidiaries that deal with foreign investment, except for GATS (certain provisions of service can amount to investment), and TRIMS.

· Must focus on bi-lateral or regional agreements – there isn’t anything else.

· For Canadians, Ch.11 of NAFTA has occupied the whole field.

(b) Bilateral Agreements:

1. Friendship, Commerce, Navigation Treaties: 

· Canada didn’t have international autonomy. 

· Tend to suggest military, political alliance.

· Didn’t contain hard law obligations – only good faith. We won’t discriminate, we will pledge to co-operate in political and military matters.

· Pretty much a relic now: drafted too broadly.

2. Double Taxation Agreements:

· Canada has dozens of these – deal with issues of taxation critical to most investors – avoid being taxed twice.

· OECD Model Tax Convention on Income and Capital: foreign nationals not to receive tax treatment more burdensome than that accorded nationals. Canada has reservation on this article, and so can grant tax incentives limited to residents.

3. Investment Insurance Agreements: 

· Insurance against expropriation and other non-commercial risks (war or inconvertibility of currency).

· Uniformly provide for recognition by host country of foreign country’s rights as subrogee under foreign investment insurance policies and for the arbitration of disputes between host state and investing state.

· “More Revolution and Insurrection”: Clause in policy that describes military action that makes it impossible to function as investor.

· “Convertibility” or “Transfer Risk”: When you make profits in host country, you are told you can’t convert $ for purpose of taking $ out of country – or that profits are being frozen into accounts. 

· Now extended to cover breach of K and other measures. 

· Condition of coverage: investors must carry out environmental impact studies. 

· You get policy (between Canadian investor and EDC) – ordinary contract of insurance. Insurer is arm of Canadian government.

· If you think something has occurred that is expropriation ( breach of K if insurer refuses to pay. You sue EDC on the policy.

· If EDC pays on the policy, Canada is subrogated to whatever your rights happen to be (you assign all rights to EDC). 

· OPIC: Overseas Private Investment Corporation in US is similar.

4. FIPA (Foreign Investment Protection Agreements): Setting up reciprocal undertakings concerning investment by one country in another in order to achieve comprehensive protection for FDI. Essentially bi-lateral treaties attempting to deal with investment the same way WTO and NAFTA deal with trade.

· Many countries got on this bandwagon – emulated by UK and Japan, etc.

· Canada did not enter FIPAs until later on. (11-009)

· Perception all investment was in US and we didn’t have to worry.

· NEP may have made us nervous – worried about being sued by US.

· We rarely invest in countries where threat of expropriation is high.

· Very extensive: Canada has over 25 in force – last one with Peru, 2007; Poland; Russia; Argentina; Phil; Venezuela.

· Substantive Obligations: We won’t expropriate, restrict transfer of capital; we will pay prompt compensation at FMV; national treatment (won’t treat investors in our country worse than our own); MFN (won’t extend preferential treatment of investors from other countries that we extend to you). 

· Usually provide for protection against expropriation and for compensation for loss due to war, revolution, state emergencies, and restrictions on transfer of capital and profits. 

· Seek to provide protection against any measures that significantly impair investment rights: “Creeping Expropriation”: Government didn’t “dispatch troops”, but over time, made life more difficult (eg: raising royalties, denying visas for workers).

· Still reserve right of expropriation but must be: (a) for public purpose;     (b) in accordance with due process of law; (c) non-discriminatory; and         (d) accompanied by equal compensation.

· Procedural Obligations: Basically about arbitration – undertaking not to resort to domestic courts to resolve claims ( arbitration. These agreements try to de-politicize. If arbitration was means to resolve – less room for allegations of bias.

(c) Multinational Enterprise and the UN:

· UNCTAD: UN Conference on Trade and Development. New approaches to FI, particularly in terms on needs of developing countries.

· By 1990s focus shifted to maintain investor interest in developing countries rather than on the perceived adverse affect of such investments.

· New: Division on Investment, Technology and Enterprise Development; UN Commission has been replaced by Commission on Investment Technology and Related Financial Issues, which reports to UNCTAD Trade and Investment Board.

· More creative focus on factual and policy analysis, as well as technical assistance to developing countries.

(d) OECD: Organization for Economic Co-Operation and Development. 

· 30 members. 

· Bureaucracy of specialists who study big financial issues – sometimes OECD adopts declarations on these issues. 

· Committees dealing with FDI and capital movements will rule on compliance even though rulings have no teeth. 

· Backed-up with expertise.

· Regarded as soft public international law ( unenforceable ( but can be persuasive.

· World Bank is financier for projects in developing countries: WB established place where foreign investment disputes could be settled: ICSID – International Center for the Settlements of Investment Disputes between states and nationals of other states. 

· Arbitration center: If parties submitted to jurisdiction ( ad hoc panel. 

· Nobody wanted to use it. Canada has had problems with it, (NEP and FIRA). Canada has signed agreement, but not implemented it into Canadian law. 

· One of three ways Ch.11 dispute can be resolved.

FOREIGN INVESTMENT AND THE WTO

· Going back to GATT in 1970s, when Canada gives permission for foreign investor to acquire Canadian company ( performance requirements.

· In requiring US producers purchase Canadian widgets, Canada violating Article III(4) of now-GATT 94 – preferring Canadian goods over imported US goods.

· After WTO 1995 – attempt to fix investment issue. BUT WTO agreement does not address foreign investment. However, a number of agreements contained within the WTO do have rules that have some relevance to foreign investment:

1. GATT 1994: 

· Members can challenge trade-related investment measures under Art III & XI.

2. TRIMS – Agreement on Trade Related Investment Measures: 

· Focus on manner in which the regulation of foreign investors and their investments can impact on international trade.

· Codification of FIRA case where Canada found in violation of III(4).

· Investment measures have to be related to trade in goods to be candidates for violation of agreement.

· Nothing addressed in TRIMS that was not already subject to GATT’94, etc.

· Misleading as multilateral K on foreign investment. Rules not further than they already were.

3. GATS: General Agreement on Trade in Services:

· Dealing with services GATT’47 never dealt with.

· Defines “trade in services” as encompassing four modes of supply, including the supply of a service by a service supplier of one Member through a commercial presence in the territory of another Member.

· Intermediate step coverage-wise between goods and investment.

· GATS only covers trade in services – not as wide and unclear as it sounds. Only specific sectors of international trade in services specified as being subject to agreement as covered by its terms. 

· Coverage: (a) Narrow; (b) Limited. More of a work in progress. 

· Best seen as agreement of platform for future growth.

4. Agreement on Subsidies and Countervailing Measures: Not important.

5. TRIPS – Trade Related Intellectual Property Rights: 
· Comprehensive rules relating to protection of intellectual property rights. 

· US insists their intellectual property laws are minimum standards – if US thinks another country not living up to it ( panel in Geneva and retaliation. 

Multilateral Agreement on Investment:

· After WTO realized they missed boat on FI ( began to negotiate MAI.

· Supposed to be international law on foreign investment – supposed to contain NT, MFN obligation, compensation rules, dispute resolutions, etc.

· Failed: (a) WTO meeting in Seattle basically ended it – polarized anti-globalization mood; (b) Developing country concerns meshed with leftist developing countries’; (c) France and Canada concerned MAI would restrict their cultural policies; (d) Civil societies concerned about undermining government sovereignty, environmental, health measures.

· We have no multilateral agreement on investment – closest that comes is GATS.

· We have huge network of bi-lateral agreements, and Chapter 11.

1958 New York Convention on Recognition and Enforcement of Foreign Arbitral Awards:

· Difference, arbitrating and court: you have to pay judge; in arbitration, share expenses for adjudication. 

· BC Socreds tried to pump BC as future of international arbitration. 

· UNCITRAL Model Law on ICA: Model law for states to adopt if they wanted to modernized ICA environment from legal perspective. Two main problems with arbitration agreements: (a) If held contrary to public policy of jurisdiction ( unenforceable; (b) Courts of place where award sought to be enforced will resist enforcement. 

· (Article 2): Agreements need choice of law clause and arbitration clause (where; procedure; etc). Is there binding K? What are respective rights and obligations of parties? 

· BC put in International Commercial Arbitration Act – almost carbon model of UNCITRAL. 

· Commercial Arbitration Act: Deals with arbitration in BC that is not international. Greater scope for judicial intervention.

· If Jap & Can firms have arb clause and choose BC law – award rendered against Canadian firm – judgment award not of court – in order to collect $, Canadian firm must go to Japan and ask Japanese judge to say the award has strength of judgment of Japanese civil court [“homologation”]. 

· Transformation of private arbitral decision into a civil judgment.

· Weakness: No courts will enforce!

· Foreign judgments enforced in Canada if: (a) According to Canadian law, foreign court assumed jurisdiction; (b) Treaty. 

· Easier to enforce international arbitration award in BC because of 1958 New York Convention.
· Basically represents K on part of Canada that we will recognize and enforce foreign arbitration awards as if they were judgments of our local courts. 

· Enacted in all provinces. In BC: Foreign Arbitral Awards Act.

· We needed rules in place that were friendly towards non-judicial arbitral resolution of disputes – little judicial interference. Need means to enforce awards in BC.

· So far, Canadian courts have taken this Act seriously. 

· ICAA (BC): Designed to apply to arbitrations that are international and commercial. 

· Govern conduct of any arbitration that takes place here, or that the parties agree will be subject to the law of BC.

· Applies automatically if held in BC.

· If ICAA doesn’t apply, Commercial Arbitration Act or another Act could apply.

· Every province in Canada has a law along these lines.

· Motivation: Place greater limits on ability of courts to interfere with agreements between “sophisticated business partners.” 

· kompetenz, kompetenz: “Self Competence”: During arbitration, the arbitrator can rule on certain matters that come before the parties to the dispute – effective procedure and even substantive issues. Includes situations where you have forgotten to place something in procedural rules.

· Can be preliminary problems in terms of scope of arbitration, if matter comes up that one party says is not in scope of agreement. 

· Risks judicial interference if that party takes it before court. 

[See arb graph on syllabus]

· NY Convention provides reciprocal undertakings that they will enforce arbitral awards and will enforce agreements to arbitrate. 

· Take NYC to domestic court and say you must enforce this agreement!

· If arbitration goes ahead, and takes place in Vancouver, it is subject to BC Act as long as it is international and commercial. 

· Three sets of laws relevant: (a) BC Law if international and commercial – BC Act includes Art 5 of NY Convention; (b) Choice of Law – which will be BC unless parties chose otherwise ( use that law; (c) Procedural aspects: admissibility of evidence, etc. You have to invent your own rules (no inherent body of rules that will govern) – they are whatever the parties decide will apply. They will normally adopt pre-existing set of rules. UNCITRAL came up with Model Arbitration Rules – these can be adopted. US Arbitration Association has another set of rules, etc. 

· Award: Question of what happens – arbitrators have no enforcement powers.

· BC Act contains rules analogous to Art 5 that are grounds for attacking enforcement of the award. Must rely on NY Convention in terms of enforcing award. Other side will do what they can to stop enforcement. 

· (Article 5): Recognition and enforcement of award can be refused:

· 5.1(a): Party to K under some incapacity.

· 5.1(b): Party was not given proper notice of appointment of arbitrator or the proceedings.

· 5.1(c): Decision beyond scope of submission to arbitration.

· 5.2(a): The subject matter of the difference is not capable of settlement by arbitration under the law of that country.

· Should be straightforward matter.

· 5.2(b): Recognition or enforcement of the award would be contrary to the public policy of that country.

· Very difficult. Public policy means different things in different legal systems. 

NAFTA, Ch.11 & Paterson, “Pandora’s Box”:

· Another protection agreement – just tri-lateral.

· US did not trust Mexican courts.

· Six times as many cases by US against Canada, than US against Mexico!

· Ch.11 does NOT apply to measures covered by Ch.14 (Financial Services).

· Chapter 11 gives private remedy for violation of a treaty between 3 countries. Only pure example in NAFTA where private access is guaranteed. Makes NAFTA different from any other trade agreement because of size of parties. 

· Damages are the only remedy – there is no ability of arbitrators to order injunction or removal of offending measure.

· Payable by federal governments – even when violation committed by lower level government. 

· Surrey hired US company to build new road through Surrey – change in composition of Surrey council who shut down projected – US investor lawyers charge violation under Ch.11 – award granted against Surrey ( but only binding on Canada. 

· Nobody thought the US would use these against Canada. But desire to protect public interests (health, environment) ( Should measures to satisfy stringent environmental laws be seen as form of expropriation towards US firm?

· US Constitution has “takings” clause; Canada does not. 

· Ch.11 thus gives Americans better legal remedies than Canada!

· 2 Sections: A – “Investment”; B – “Settlement of Disputes”:

· A: Series of substantive provisions on how parties will NOT treat investors from other NAFTA parties.

· Are you dealing with “investment”?

· Are you dealing with “investment” that qualifies as investment of another NAFTA party?

· (1101): Applies to persons with standing in private capacity to make claim under Ch.11. Claim must result in investment of investor and be within territory of Party.

· Definitions (1139): (11-045):

· “investment”: Commercial ownership of debt or equity. Covers commercial real estate; lending (stock/bonds); equity interest (preferred shares); construction contract;

· covers ownership, outright or through shares, of a business or holding of debt in form of bonds or other securities in business.

· Does not cover selling car to someone in Seattle; going to SanFran and renting condo for three months.

· “investor of a party”: A national of a party (citizen) or a business organized under the laws of a NAFTA country. Do you have standing?
· Limited partnership, corporation – if legally organized under law of BC and invests in US ( qualifies as investor of party, notwithstanding that most SHs are Spanish nationals! 

· Non-Canadians can get standing.

Substantive Obligations in Section A:

· (1102, 1103): NT means that the investor is not treated differently because he is not local; MFN means that Canada cannot extend special treatment to Mexican investors that it does not also extend to US investors. 

· Neither are restrictions on right of establishment; but having allowed them, we cannot then treat them differently.

· Ethyl: Canadian company came up with unleaded gasoline that would overcome performance perceptions – Canada did not like the product and banned it – only producer of it outside Canada was a US company who invested in it (exporting to US) – when Canada introduced controls on sale, US investor argued NT violation because ban on exporting did not apply to sale of it in Canada (Canadian competitors of US company allowed to sell inside Canada, but export quota on sales outside Canada where company relied most upon) – evidence product was essentially a sham – government got scared and gave company $13-million. 

· (1105): Minimum Standard of Treatment: language of customary international law. Defines what is allowable for governments to do by way of treatment of foreigners – no requirement investors be treated same in all host countries – but there is minimum level of treatment. DON’T know what it is!

· “in accordance with international law”

· “fair and equitable treatment”

· “full protection and security”

· “minimum standard”: certain things governments cannot do without risking being in violation. Does not refer to the measures themselves (laws, regulations), but to the administration of measures.
· Paterson: What it means in terms of detail is not clear. 

· Focuses on fairness, equity, even-handedness – half the battle may be won if investors treated like others. 

· Loewen: L was funeral service provider in Canada – found no large service companies in US – went in and bought small US companies and make them part of their national chain – caused backlash in Mississippi where many businesses catered exclusively to African Americans – brought action in Miss…for anti-competitive conduct…violation of state law – jury agreed and awards damages ~$500-million – Loewen’s lawyer tries to argue Ch.11 (damages award by Miss courts is violation of Canadian investors rights in Art. 1105) – Loewen successful in establishing violation.

· Loewen then subject to TO bid by US corporation – ownership then largely American.

· Eventually lost Ch.11 standing and rights to enforce the award. 

· Only case where judiciary evaluated.

· (1106): Performance Requirements: PR are when country requires foreign investors to carry on business in a manner so as to capture benefits for the host country.

· 1106 prohibits variety of performance requirements in connection with establishment, acquisition, or ongoing operation of an investment:

· purchase local goods;

· export given level or percentage of domestic content;

· to transfer technology, production process, or other proprietary knowledge to a person in its territory;

· country may NOT accord preference to goods produced in its territory

· Exceptions: employee training, R&D (sub4). Also, measures necessary to protect human, animal, or plant life or health, and conservation of exhaustible natural resources (sub6).

· (1108): Exceptions and Reservations: 1102, 03, 06 do not apply to local governments. 

· (1109): Transfers: Recurrent concern for developing countries – business generates profits, if investment is arm of transnational enterprise the source country will want to take profits out. Governments restrict transfer of money. 

· Return of capital: investors may close down or sell off buildings – will want to repatriate proceeds of sales back to source country. 

· Rule liberalizes transferability by NAFTA investors for profits: parties must permit free transfer of profits, dividends, interest, capital gains, royalties, management fees, sale from investment, payments under K, etc.

· Each party to permit transfer to be made in freely usable currency at the market rate of exchange – “without delay.”

· (1110): BIG ISSUE: Expropriation and Compensation: Most Ch.11 cases brought by US investors in Canada against government of Canada. 

· No prohibition in international law or Ch.11 on ability of government to expropriate. 

· Expropriation of an investor or another Party prohibited unless it is done for a public purpose, on a non-discriminatory basis, in accordance with due process of law, and on payment of prompt, adequate, and effective compensation.

· Public purpose: OK to take land for road-building or road widening purposes.

· Land use by-laws, taxation measures, environmental laws can impair value of property, but are usually regarded as NON-compensable.

· Due process: extends beyond following domestic legal requirements. 

· Expropriation: Evolving concept – nobody would allege breach of K amounted to expropriation – there are outer limits. If you make bad investment in another country – you cannot allege it amounts to expropriation for your bad business judgment.

· Other extreme: Acts of violence – onerous restrictions on ability to profit (royalties; employees refused working visas; changes in tax structures aimed at you). 

· Reminder: Any NAFTA investor that satisfies definition can make claim against another government.

· Exception: “Police Powers” Housekeeping measures that governments implement through regulations to properly govern their state. But some US investors later argued that maybe they were (environmental measures have significant impact on their investment). 

· Prima facie lawful exercises of powers (taxation, etc).

· Anti-Ch.11 movement in Canada rose up: Concerned municipalities would not be able to regulate effectively. 

· Paterson: Need to interpret cases to define expropriation. 

· (1114): Nothing in Chapter shall prevent Party from adopting or enforcing any measure otherwise consistent with Chapter that it considers appropriate to ensure that investment activity is undertaken in manner sensitive to environmental concerns. 

· Inappropriate to encourage investment by relaxing domestic health, safety, or environmental measures ( consult.

Section B: Settlement Disputes – Procedures. 

· For claims by private parties.

· First Issue: Standing – is person NAFTA investor? Second: Have to suffer loss or damage arising out of breach out of (NT; MFN; minimum treatment; performance; transfer; expropriation); Third: Compulsory to first negotiate or consult for 6 months; Fourth: 3 year limitation period runs from time when investor knew or should have known of alleged breach and any loss or damage; Fifth: Arbitration must be consented to by investor who waives its rights to initiate or continue its dispute elsewhere (1121) ( excludes any other legal remedies.

· (1120): Three procedural options for conduct of Arbitration: 

· (1) ICSID rules: (Must be party to treaty to ICSID): Treaty has been signed by Canada but not ratified; Mexico has done neither; US has done both. 

· (2) ICSID Additional Facility Rules: In order to invoke ICSID arbitration, needed both countries to be signatories – so “additional facility” put in so rules could apply when at least one party was signatory to ICSID. Operative in Metalclad. 

· (3) UNCITRAL Arbitration Rules: Body of rules that any arbitration can apply – don’t turn on treaty relationship. These are most flexible rules.

· All rules in spirit of limiting judicial action. All three federal governments are signatories to New York Convention – whenever Ch.11 award comes down with damages (ONLY remedy) ( enforceable in losing party’s country. 

· Local courts may be exhorted to resist award.

· (1131): Applicable Law: Two sources (1) Language of Ch.11 (Section A); (2) Public International Law. 

· Sub 2: Rulings of commission binding (like orders-in-council). 

· (1134): Interim Measures of Protection: To preserve rights of a disputing party, or to ensure the Tribunal’s jurisdiction is made fully effective, including an order to preserve evidence in the possession or control of a disputing party or to protect the Tribunal’s jurisdiction. 

· (1135): Final Award: May be: monetary damages and applicable interest; restitution of property (in form of monetary damages).

· Costs also in accordance with arbitration rules, but NO punitive!

· (1136): Finality and Enforcement: Each party shall provide for the enforcement of an award in its territory. 

· Disputing investor may seek enforcement of arbitration award under ICSID, New York Convention, or Inter-American Convention. 

Metalclad v. Mexico (Ch.11 Arbitral Award):

First case where investor successful – action by US company that owned subsidiary in Mexico – subsidiary was building waste transfer facility in suburb and engaging in landfill – claim brought by US company pursuant to Ch.11 – ICSID’s rules applicable because US was party – governments of US and Mexico also filed submissions regarding interpretation of 1110 – earlier company (Coterin) that owned operation acquired by Metalclad – Coterin was granted permit by federal Mexico agency to operate dump – 3 months after permit granted, Metalclad purchased Coterin – deal to buy shares subject to (a) company getting municipal permit; or (b) court in Mexico would rule no such permit was needed – purchase went ahead – landfill went ahead with no permit – local people prevented opening – Metalcald entered new K from feds extending rights to operate for 5 years, but municipality refused to honor it and refused permit – Metalclad makes claim under Ch.11 (Expropriation).

· After indicating intention to arbitrate, state government decreed whole area to be ecological reserve – preventing commercial activity.

· Metalclad added claim to Ch.11 claim that it was further example of expropriation.

· Mexico tried to argue it was too late – overruled by tribunal. 

· What was applicable law to apply?
· Article 1131 refers them to NAFTA and international law.

· Tribunal decided to look at Article 102(2): all of NAFTA has to be interpreted in light of stated objectives and international law.

· Tribunal said it was objective of international law that foreign governments enhance transparency in measures they impose relating to foreign investment ( obligation.

· Mexico could not use domestic laws as justification for being in violation for international legal obligations. 

· Goes through articles of Section A to determine if Mexico is in violation. Was transparency in connection with regulation of foreign investment a principle of customary international law?
· Tribunal read in Article 102 into 1131 and 1105 thought transparency was element.

· Tribunal: Internal laws of Mexico cannot be used to justify un-compliance with international law. “Mexico has responsibility for lower-level governments – cannot excuse itself of NAFTA responsibilities.” 

· 1105: Based on interpretation of 1105 and 102, a lack of transparency based on history of case ( violation of minimum standard. 

· Expropriation: Were measures taken a violation of 1110? 

· Governments can expropriate – main issue is compensation. 

· Definitions: (a) Open, deliberate, and acknowledged takings of property; (b) Indirectly through covert means – does not have to be overt and primary – tantamount to expropriation. Includes “incidental interference” with use of property having effect of depriving owner, in whole or significant part, of the use of reasonably-to-be-expected economic benefit of property. 

· Failure to issue permits, designation of area as ecological reserve – could be seen to be tantamount to expropriation.

· Paterson: Based on this case and earlier decision, much reaction terms to perception of bona fides of actors. If Mexico had clear standards in place regarding establishing of landfills and fairly clear environmental standards – implemented in fair and predictable way that investors could understand. 

· Undermined by inconsistent measures.

· Tribunal finds Expropriation in violation of 1110 ( Mexico must pay compensation.

Mexico v. Metalclad (2001) BCSC 664:

· Paterson: Judge went on too long – broke intention of arbitration for avoiding judicial interference. Parties agreed substantive legal matters would be determined by arbitrators.

· Metalclad wanted to enforce award. Accepted Vancouver was appropriate place to enforce award – BCSC.

· International CAA governed review of the Award: Arbitration under Ch.11 qualified as commercial arbitration.

· Mexico sought to resist enforcement of award, arguing: (a) Panel misinterpreted NAFTA – made mistake in law; (b) Acted beyond jurisdiction. 

· BCSC: Only basis to set aside award if tribunal acted beyond scope of Ch.11.

· Lack of transparency was NOT requirement of customary international law in relation to treatment of foreign investors – misinterpreted 1105 and 1110.

· Acted on matters beyond scope of Ch.11. 

· Transparency discussed in relation to minimum standard in finding issuing of permits done in misleading way – also applied it in issue of expropriation as far as permits concerned. 

· Transparency infiltrated those findings – they were at risk of being set aside. He got around problem by saying violation of 1110 also based on issuance of ecological decree. 

· When finding expropriation on Decree of Ecological Reserve, the tribunal did not rely on transparency ( tantamount to expropriation. 

· Judge said there is finding that is not contaminated by the issue of transparency ( acted within jurisdiction. Could not find fact/law that would overturn tribunal decision.

· Lowered damages and paid in full by Mexico.

· Paterson: As result of this case, the first Notes of Interpretation issued.

Methanex (2005):

Canadian company manufacturing Methanol and sold it in California – in Cali, federal requirement that gas for cars must contain ethanol equivalent for emission reduction – Methanex’s product was one of those products – Cali gov’t concerned about its risks to groundwater, commissioned study which found methanol did cause groundwater contamination – Cali government banned its use in state – Methanex could not sell product to Cali.

· As result of ban, users of ethanol equivalent had to turn to another product – turned to US-made products similar to Methanol but did not cause contamination.

Two provisions argued in case against US: 

· (a) Argument Cali and US violated Article 1102 (NT) – other guys selling products in Cali and we are shut out.

· Panel: Ban introduced on bona fide basis premised on scientific evidence –  no evidence Cali was intending to favor local producers. May have been effect, but decision to ban was not motivated by desire to favor other US producers. Argument failed even though differential treatment.

· (b) Methanex argued expropriation.

· Tribunal pointed to several factors they thought indicated lack of effective expropriation: (a) Ban non-discriminatory – anyone who produced product would be subject to ban; (b) Ban for public purpose – credible for Cali to protect groundwater; (c) Due process – fair opportunity for sides to produce views – scientific evidence; (d) Methanex was not being ousted entirely from US market – California was only state banning the sale. 
Paterson: Azinian and Methanex undermine assertion that regulatory measures could get countries into trouble under Ch.11. After Metalclad, people concerned lower governments would compromise national governments by carrying out proper function (avoiding environmental damage). 

· Methanex maybe shows difference between two Mexican cases were saying bona fide measures to exercise police powers were OK – more credible, open-ended. 

· Regulatory measures can be expropriation, but how to decide? Facts-specific; credibility of bona fides of regulator is key! Objectivity of regulators; more due process ( better.


Won’t be regarded as expropriation if these are satisfied, probably.
Notes on Interpretation of Certain Ch. 11 Provisions (DFAIT, 2002):

· “Minimum Standard of Treatment”: They are refutation of findings of arbitral tribunal in Metalclad. 

· Concepts of “fair and equitable treatment” and “full protection and security” does not requirement treatment in addition to/beyond that which is required by the customary international law minimum standard of treatment for aliens.

· Forget transparency! Article 102 is not in Ch.11. 

· Unclear how these notes will operate. Issued by NAFTA commission – have stamp of 3 NAFTA parties.

· Chapter 1131: There is reference to interpretative notes. “Interpretation by commission” shall be binding.

· Paterson: As if incorporated into language of treaty – whether or not 1131(1) allowed tribunal to look at provisions in NAFTA outside Ch.11 – does not appear commission thinks it does.

Statement of Free-Trade Commission on Non-Disputing Party Participation (2002):

· No provision of NAFTA limits a Tribunal’s decision to accept written submissions from a person or entity that is not a disputing party.

Statement of Canada on Open Hearings in Ch.11 Arbitrations:

· When Ch.11 began, understanding of governments that hearings would not open to public – no interventions by unrelated groups in context of arbitral proceedings.

· Now, documents made available to parties – choose who they wish to show them to – sometimes put them on line.

· Amicus briefs have been allowed. 

· US supports public; Mexico opposes; Canada supports. 
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