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INTRODUCTION

e Definition: a trust arises whenever there is a split in legal and beneficial ownership to property
o Trustee tperson holding legal title
= Manages property on behalf of cestui que trust (beneficiary)
=  Fiduciary position towes a duty of utmost good faith and loyalty to B
= Trust won’t fail for want of trustee t ] ( J@E]P]Jv o d A}v[§ } ]5U P} 8} JuE:
one
o Beneficiary t person holding equitable/beneficial entitlement

EQUITABLE MAXIMS

e Equity will not permit a wrong without a remedy
o Equity will give a remedy where there is none at CL
e Equity follows the law
o <u]SC } ev[S EtdJuolly leadyto same result
o CL prevails unless it is important to modify the result
e Those who seek equity must do equity (clean hands doctrine)
e Equity assists the vigilant and not the tardy
o Laches tdelay minimizes the equity you might have received
e Equity is equality
o Remedy proportionate to loss suffered
o Distributing funds tequity will generally distribute in proportion to the contributions of parties
e Equity looks to the intent rather than the form
o Focus on what parties intend t not precise wording
e Equity looks on that which ought to be done as being done
o Not focused on form tso will often view an agreement/transaction as complete before it is actually
valid at CL
e Equity acts !"#%¢&'(")* #against the person)
o +"#3%&'(")* rights tright between parties (not entitled to the thing tonly to a right of
compensation)
o +"#&%fights tright between parties in relation to a specific thing (you are entitled to the thing itself
instead of just a right of compensation)
o Refers to remedies of specific performance and injunction
o There are some equitable remedies that look more like proprietary interests (ex. constructive trust)
e Equity will not assist a volunteer (someone who hasn’t given consideration)
o If someone does give consideration t equity will try to ensure that agreement is performed
o Law scrutinizes gift scenario to ensure settlor giving gift really intended to give out-and-out gift
e [f the equities are equal — the law will prevail
o Legal interest will usually take precedence over equitable interest if acquired without notice and for
value

EQUITABLE INTEREST

e Aninterestin property that is not a legal interest t but gives the person who holds it rights to the property
e Very flexible tcan be adjusted to meet many different situations
e Classically seen as "#$%&'(")* rights tthey attach to persons



o I( (( 8 %E}% ESC ] }uSe] tif tduystde &im junis@iciien Fodrk Mill assume
control of case
o Court imposes remedy on the person of the Tee when good conscience requires it
e But can have characteristics of I"#&%¥ights
o Allows a B to terminate trust and demand legal property, sell/mortgage his interest to another,
devise his interest in a will, pursue his interests into the hands of third parties (tracing)
e Arise through:
o 1. Express creation tex. express trusts, wills, partnerships
o 2. Contract for the sale of property
o 3. Circumstances where the court recognizes the assighment of legal interest when CL or statutory
formalities have not been complied with
o 4.Byimplication of law tex. resulting trust
o 5. By operation twhere court imposes a constructive trust
e Competing legal and equitable interests tgenerally a legal interest will take precedence over an equitable
interest where it has been acquired bona fide (without notice) for value
o If holder knows of prior equitable interest his conscience is bound by that interest
o s opu A }ve]l] & 3]}v ~ 1} ev[§ Z A 8§} (Loo A op e
o Operation of maxim: if equities are equal the law will prevail
e Competing equitable interests — prior equitable interests will be given priority over subsequent legal
interests where there is notice of the prior equitable interest
o Operation of maxim: he who is first in time is first in law (qui-prior est tempore prior est jure)
~u E < ] Bqright that is usually ancillary to the recognition of an equitable interest
o Court focuses on conduct of parties rather than quality of the interest
o Holder has a right to claim relief in equity tbut no substantive equitable interest
= Mere equities can lead to an equitable interest
o Ex. right to set aside transaction for undue influence, right to enforce oral mortgage under doctrine
of part performance

EXPRESS TRUSTS — COMPLETION/VESTING

FORMS OF DEALING WITH EQUITABLE INTERESTS

e Scan assign property to the party directly to hold on trust for the benefit of himself

e S can declare himself a Tee of the interest for the B (as Tee the S retains title)

e S candirect/appoint a Tee to hold the property on trust fora B

e S can agree/contract with a B that a Tee be appointed to hold the trust property for the B
e Express trust can be created !",%&#-!-("8r $%8&#*(&,!'#.)/")

THE CONCEPT OF VESTING

e There must be proper vesting in order for a trust to be valid
o The form of dealing and type of property will determine what needs to be done to effect a
completed trust (ie. to vest title in the Tee)
e S must be legally obliged to be immediately and unconditionally bound (0!'1&(2
o Where there is self tvesting, S must be shown to have intended to be immediately and
unconditionally bound by the gift he made (3)&'("#-#411'(" )
e Where S declares himself Tee ttitle to property already vested in him (completely constituted trust)
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TWO QUESTIONS FOR DETERMINING VESTING
1. Form of Dealing ttransactional context
Ex. gift or contract; has S declared himself as Tee or appointed a third party to act as Tee (either by
appointment under declaration of trust or pursuant to contractual obligation)
e Relevant form of dealing is determined by the actual intention of the donor
¢ Intention determined by looking at: the document, the context of the writing and surrounding
circumstances
2. Type of Property t what property forms the subject matter of the trust will determine what needs to be done
to affect a transfer and thus complete the trust with title vested in Tee
e Requirements necessary for vesting vary according to type of property involved

GIFTS
e  Without consideration tSis essentially making a gift to a B through the medium of a Tee
o Asgift tequity requires same formalities as the law to give effect to a valid transfer
= Real property = registration in LTO
= Chattels = actual delivery
= NZ E ¢« A E P]*SE S]}v]v }eZ E & P]*s &

TRANSFERS TO A THIRD PARTY

0'1&(2#-#5(&@862) All ER Rep
e Torender a voluntary settlement valid and effectual, the settlor must have done everything which according
to the nature of the property comprised in the settlement, was necessary to be done in order to transfer the
property and render the settlement binding upon him
o There is no equity in this Court to perfect an imperfect gift
o The Bank shares were an imperfect gift and therefore not in trust for Milroy
e The settlor made a perfect gift of the dividends of the shares and the insurance shares were purchased with
these dividends tbecause the dividends were a gift to Milroy and the shares were bought with this money

§Z «Z & «JvD o C[*vu A}uo E *po3]vP SEus 8§} D]JoE}C
e No proper transfer to the Tee = no effective gift to the B (ie. no effective trust created)
e Maxim: Equity won’t assist a volunteer t $Z 0o A } ev[8 A v3§ 3} ul A EC %E}u]e-

Al13Z}us }ve] & 3]}V %o E}ule e & J]o Vv 3Z oA } ev[3 A vs &}

T%H#T7(%
e Issue: whether the transfer of shares were effective on the day on which they were executed and delivered
or on the day of registration
e Held: shares transferred on date of execution by husband; the transfers were effective to pass the beneficial
interest in the shares and that pending registration the husband was the trustee of the legal estate in the
shares ttherefore no estate duty owed
o Equity will treat as effective an intended transfer where the S has done everything he is personally
able to do legally in the ordinary course of business to transfer the gift to the Tee
o Maxim: equity looks at what ought to have been done as though it was done

PERSONAL DECLARATION OF TRUST

- S makes himself Tee tno need to transfer title, it is already vested in the Tee
* Cases in this area are all very fact driven

11
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812" #-#3(**!"("%&H# (9#4:);),1("  (1964) Aust H Ct
Facts: No communication to Bs about the trust, dividends were kept by the father, but to support the sons (Bs)
e Proof of a formal statement by the owner of property to the effect that he holds it upon trust for another is
not conclusive proof of the trust
o Must look at surrounding circumstances to determine if S intended to create a trust
e For personal declaration of trust to be effected you don’t have to tell Bs about the trust, or transfer
property into B’s name

3)&'("H#-#A1'("# <=>? @AH#B" #3C
e For personal declaration of trust to be valid must be intention on part of S to be immediately and
unconditionally bound t to constitute required vesting
o v[is u | § ¢S U VS EC J*%}*]3]}v AJSZIuS }Ju%oQANPAA]SZ 3Z (}EuU

COVENANTS IN FAVOUR OF VOLUNTEERS
Prospective B can enforce agreement with S to transfer property to Tee on trust for B if:
1. B has given consideration for the promise (binding contract tcan enforce by specific performance)
2. S gave the promise under seal tconscious creation of document and attaching your seal is seen as
enforceable at CL
These are both cases where the B is not a volunteer
Otherwise: equity will not assist a volunteer v VIS }u% o " 8} EEC }uS Z]* %o E]

WHEN EQUITY WILL ASSIST A VOLUNTEER

1. doctrine of part performance

2. equitable estoppel

3.giftmortiscausa t ~]( / ] U $Z]e ]* CIu@E-U J( v}S /[u |l %]vP ]13_ ~A]JS8Z SE v+
4.rule in D,&("E#-#F!&6

D,&("E#-#F'&B5% 198 %./ (& H#"12H#0"6% & #1*$%&9%. , #E ! #699%
e Where inter vivos gift is imperfect by reason only of fact that intended transfer to donee is incomplete (non-
vesting) the incomplete gift will be perfected (vested) if donee acquires the property in the capacity of
£ US}E }(8Z }Iv}iE[e <8 §
o Can also apply where testator dies intestate and donee appointed administrator of estate
e Rule applies to both real and personal property
e Ruleis based on presumption that by making donee the executor, deceased likely intended to free executor
fromunpaiddebte ~ 0¢} % E 3] 0 <*]*W A& us}E A}v[E ey ZJue o( (JE E ]
o But this rule runs contrary to many duties in trust law not to self-deal

CONDITIONS FOR APPLICATION OF STRONG V BIRD RULE:

1. at some time in his lifetime the testator made an immediate gift of property to another person

2.5 5 §}@E[* Jvs v8]}v 8 8Z SJu A+ 35Z 58 AZ 3§ 2Z ] <Z}potitFaledtgfo 3 C .
o} He 13 ] VI3 }u%o o Créylisies &Z a complete divesting of title from donor to donee

3. testator still had (at time of death) the intention that property be treated as if it had been given to donee

4. testator left a will appointing donee as the executor (or one of the executors)

T%#1)11%2#J'",)) Brefused to extend D,&("E#-#F!&B trusts
PROF: D,&("E#-#F!&Bould have been applied (therefore should be extended to trusts)
Facts: Shares for benefit of granddaughter, mother was executrix
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o Granddaughter never received legal title ttherefore trust was imperfect
e PROF thinks D,&("E#-#F!&Bould have been applied = effective trust for benefit of granddaughter
e BUT, court was confused tsaid D,&("E#-#F!&Eplied where person has legal title and then gets beneficial
interest (it is the opposite t beneficial interest then gets legal title)
e (could have argued that like in 7%#7('% gift was effective because testator did all he could do to effect the
transfer but was frustrated by eventual death)

EXPRESS TRUSTS — THE THREE CERTAINTIES

SOME APPLICATIONS OF TRUSTS:

e Property held for those without legal capacity (ex. minors, mentally incompetent)

e Devise under a will (ex. devise to children with trust to spouse in lifetime)

e Superannuation or pension fund

e Unit trusts tallow small investors to pool funds to participate in larger investment schemes
e Charitable and non-charitable purposes

e Tax avoidance or deferral

Within a single trust settlement Tees may:
e Hold some property on non-discretionary trust t ex. property in trust for specific B
Hold other property on discretionary trust tex. trust for one or more members of group of Bs
Hold other property subject to power to appoint someone in a named group (special power)
o Power of appointment may go to someone other than Tee t “donee of the power of appointment

1. CERTAINTY OF SUBJECT-MATTER (THE PROPERTY OR ASSETS)

e "pui 3u3SdS E}(SEN*S UUPSVCEITRMPIY EBQ 3Z 3] 0 P 00C % 0 }i
right to salary because that is not transferable)
e Both the property and the amount of beneficial interest (to each beneficiary) must be sufficiently certain to
constitute a trust
o TEST: is the trust property and the beneficial interest ascertained or ascertainable?
. « €]  NMNAISZ ep((] ] VvE%N)IB*(S9ES.)  ~
= courts generally lean in favour of finding certainty
e If property is uncertain = trust fails and the transferee holds legal and beneficial title
NZ o] u _ Je *u((] ] v80oC &S ]v ~]8Z - (]JE£ o P ou V]vPkofA AZ § ]«
e [» e 8¢ v % ] 00 S8SZ ]CE Se

T%#F%)&6*(&Yo# & '
e Trust void because subject matter of the trust is not described with sufficient exactness to permit that such
matter be ascertained at the time the trust was exacted
o Description of the trust must permit the identification of the trust res or no valid trust is created

o ie.you cannot have a trust where you have to wait to see what the assets will be [sidenote: today
§Z E ] }u S Jus AZ 83Z & §Z]+ 1]v }( “oopdB]VP SE NS +Z°

7%#8(11862
. IMES Z 0o S§Z 5§ "E 1A E °}v 0 Jviu (E}lu }SZ & % E}% ES] *_
is an objective standard of reasonableness that can be established and applied

13



5("6("#4!"%#3(*$)"2 #
e To have certainty of subject matter: must be able to ascertain with certainty what the interest of B is
o Also must be able to ascertain what property that interest attaches to

2. CERTAINTY OF WORDS (INTENTION TO CREATE TRUST)

e Certainty of intention is FUNDAMENTAL t courts will examine the words very carefully to consider if a trust
is formed
e When looking at words to determine intention: look for whether the words used and surrounding
circumstances impose an obligation on the person getting title to use the property for the benefit of
someone else
o he]l]vP 8Z A}E "3Epue3_ } *v[8 p3}u 8] ooCu v 3Z }uES Aloo
pretty indicative of a trust so it will be hard to get past it
o If precatory words are used (ex. hope, desire, request, wish, with confidence, etc.) starting
assumption is that no trust is formed
= These words alone only create a moral obligation; not a legally binding trust
= But court will look at entire document and the surrounding context to decide if a trust is
created even though precatory words were used [Maxim: equity looks at intent rather than
form]
o What you are looking for is “must” (imperatives) — MUST = TRUST
e TEST: is there a certain and immediate intention to create a trust (not just a general intent to benefit)

KL (11#-#1)2%) "#<=>L L B&@B#
e There must be certainty of language for creation of an express trust
o Courts will look at the ordinary meaning of the words used and how the words operate in the
context of the document
e Mlv (oo }Vv(]* W * % E S}EC A}E U } erativd thaEshednustwigaoSéof
property to Bs; it was actually a gift and therefore, no creation of a trust
o There is a presumption in favour of gift (where precatory words used) tespecially in family type
trusts
o /v 8§Z]- e« A 0°¢} }Vv[E8 ZA Z WW}A@E( *C N J* %} _ }( 3Z % E}% ESC §}
take it away from her estate (and return it to original testator on resulting trust) would be unfair

EFFECT OF UNCERTAINTY OF WORDS/INTENTION
e Where intention of transferor is uncertain as to creation of a trust tno express trust arises
e The person with legal title or in control of the property is entitled to it beneficially

3. CERTAINTY OF OBJECTS (BENEFICIARIES)

SUMMARY:
- In the case of a fixed trust, the objects of the trust have been set out with such precision that s/he/they can be
individually identified* and, if more than one (i.e. a class of objects), completely listed
- In the case of discretionary trusts or trust powers, where the description of the objects meets the certainty of
criterion § S v §Z & vP }( } ihopelepslywlide «that'the trustis administratively unworkable
~]1X X vv}$ % EE}% EOC % E Advidenti pv }EES]vSCuee }(
(The certainty of criterion test means that a court is able to determine with certainty of any given individual
whether s/he is or is not a member of the class of potential beneficiaries described in the objects clause of
the trust instrument)

14



E §} z A ES JvSC }(} i 8« ¢} §Z } U GdBinistration(¢f@e trd&Z d [
e Certainty of objects requires two things:
o 1. Trust must be in favour of persons, not non-charitable purposes
o 2. The class of Bs must be described in sufficiently certain terms that the trust can be performed
e Can have conceptual uncertainty twhere criteria for selecting Bs is uncertain; or evidential uncertainty t
Az E 3z E E v[S VvIpPZ ( 8¢ 8} %% 0C SZ < SS0}E][" (1vls1tv }(
o When naming the B, S should be as specific as possible
= Can give name of specific individual, identify by description, or as member of specific group
or class
e E ES ]JvS8C }(} i S S}W vepu® d ] (HO(]JOO]JVP ~[e ]JvS vS]}veV §Z
the trust; the court is able to distribute the trust if the Tee is failing its duties
e Bare trust - Simplest form of trust; identity of B is stated; Tee holds property for this B and has no active
duties unless the B calls for legal title to the property tTee is really only there to hold legal title; B is in
control; B can terminate the trust easily

THREE TYPES OF APPOINTING PROVISIONS:
1. Fixed trust
e Identified individual or narrow group of specifically described people who are object of trust
e Tees have no discretion to decide who Bs are or in what proportion they take
o Interests of the Bs are specified in the trust instrument or are ascertainable
e TEST for certainty: “0]*$§ ES VSR @B}ud% Z « S} *u((] 1 v8oC 1 vs](] *} Clu
list of every B (+73#-#F&()6M)2#3(,,)E¥o’
o Court requires a high degree of certainty with a fixed trust tif a comprehensive list is not possible
because description of the class is conceptually/semantically uncertain the trust fails because:
= d V[§ Ju%oC A]JS8Z §Z Ju% E 3]A Ju%o] ]§]v 8Z SEN-S
»  Without full list of Bs only a subset can be identified tu ve §Z § §Z C Vv[S 00 (}!
£ usS]iv v 8§ Eul]v S]}v }( 8Z SEU-S AR BEZHEIGEE Vv[S o0o0
o dEueS o°+} (]Joes ]( 0]*8 Vv[$§ E Av pu%o He }( A] v8] o pv C
impossible job for the Tees tfocus is on capability of enumerating the objects

2. Discretionary trusts (aka Trust power)
e Tee of power is under fiduciary obligation to exercise the appointment t Tee MUST distribute the trust
o Tee has fiduciary duty to consider the most appropriate way to exercise their discretion; must be
fully informed about options under the trust and then must distribute
o Wider, more comprehensive range of inquiry is required in exercise of trust powers than mere
powers
TEST for certainty: » ]S E]}v  E SmustHE posSibkedo say whether any given individual is or is not
a member of the class (F)6%"#K(N#this overruled previous law that said the test for all trust powers
~ (14 v ] €& 3]}v ECe+ A « 3Z(8/10%B))] ES ]vS3C § 35 _
o Eveniftrustis certain tcould become void if it is administratively unworkable
o Range of objects must not be so hopelessly wide that the trust is administratively unworkable
This test is not problematic because:
o Once Tees accept a trust they are likely ok with its terms; including parameters of exercising
discretion
o If Tees exercise their discretion improperly and distribute to a non-object they can be restrained on
the application of a qualified member of the class

15



o If the Tee improperly chooses not to make any appointments the court can replace the Tee on
application of eligible objects
= |f all replacement Tees refuse to make appointments (very unlikely) the court can exercise
its discretion to declare a trust for Bs it chooses from the class

3. Powers of appointment

e Under power of appointment donee of power is not required to make an appointment; has duties to
consider whether to make a distribution and ensure it is made on rational, defensible grounds (no fiduciary
duties like with discretionary trust)

o General power tdonee can appoint anyone including himself

o Special power t donee can appoint only persons from named specified class of objects (ex.
8/10%"P)]

o Intermediate/hybrid power t donee can appoint anyone at all except person or class proscribed by
the donor (ex. 7%#0)"!",2)

e TEST for certainty: » (E]18 E]J}v & EcamvaXQurt deterénine with certainty if any given individual is
or is not a member of the class of potential Bs (8%',%,"%& * } U %0 Steso feS(]/AE SEUeS } ev][S
to powers of appointmentH#8/10%"P!¥stablishes test for mere power)

e If failure to exercise the power or invalid exercise of power = there is a resulting trust in favour of the settlor

e Under discretionary trust and powerofapp}]v3u v3§ pe }( "]+ } @& pdrentihBBs hdve Sright
to be considered and evaluated consistent with the terms of the trust and the intention of the S

DETERMINING BETWEEN TRUST POWER OR MERE POWER:

e Whether Tees are compelled to act versus enabled in their discretion to act (shall vs may; mandatory vs
permissive)

e Determine whether Bs have an interest in the trust property (vested, contingent, vested subject to
divestment)

e  MUST = trust; MAY = power

e Existence of a gift-over likely implies intention to create a power (it means that there was consideration of
AZ § Aluo Z %% v J( (Lv A E v[E ]*3E] ps -

+"#&86HO %" P!)#
e Power of appointment is valid if it can be said with certainty whether any given individual is or is not a
member of the class
o }ev[S (]O0 *Ju%oC He ]38 ] Ju%o}ee] 0 8} « ES]v A EC uu

F)6%"#K (#
. ILES v}iv §Z 7"o]eS ES Jv8C 8§ ¢35 (}JE& ] & S]}v EC SEU*S-
o Adopted the test from 8/10%"P!)"for mere powers t ] }E ] v}S§ § «§_ | ~3E]S &]}v
o Test for certainty of objects for both discretionary trust and mere power is the same = criterion
certainty test
e Court viewed the practical task of a Tee with a power of appointment or a discretionary trust as relatively
similar
e Trustees’ duty of inquiry or ascertainment: in each case the trustees ought to make such a survey of the
range of objects or possible beneficiaries as will enable them to carry out their fiduciary duty
o A wider and more comprehensive range of inquiry is called for in the case of trust powers than in
the case of powers
e A] v3] o pv ES ]Jv8C o}v <Z}po v[3 ]JVvA o] 3§ SEUS %}A E e
from the court
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o Enforcement of these large trusts with many Bs should be considered practically:

o The court could ultimately enforce this by appointing new Tees, having them prepare a scheme of
distribution for the court to review, and giving Tees suitable directions

o Where the class is smaller the court could order equal division

Re Manisty’s Settlementit
e A power cannot be uncertain merely because it is wide in ambit
e The terms of a special power do not necessarily indicate in themselves how the Ts are to consider the
exercise of the power — that consideration is confided in the absolute discretion of the Ts
e If a person within the ambit of the power is aware of its existence he can require the Ts to consider
exercising the power and to consider a request on his part for the power to be exercised in his favour
o Ts must consider this request and if they decline to do so or can be proved to have omitted to do so
t the aggrieved person may apply to the court which may remove the Ts and appoint others in their
place
o This is the only right and only remedy of any object of the power
e Thecourt mayinterveneiftheTsacd * % E] J}p*0C_ ~] X (}E VvGC E <+}ve AZ] Z }uc
perverse, or irrelevant to any sensible expectation of the S)
e A capricious power negatives a sensible consideration by the Ts of the exercise of the power
o Al % }A E } etiwp®r proRibit a sensible approach by the Ts to the consideration and exercise of
their powers
e Trust power is not invalid merely because it is too wide (ie. administratively unworkable)
e Trust power would be held invalid if it was exercised capriciously

Re Hay’s Settlement#
e Donee of an intermediate power of appointment has to consider what persons or classes are to be objects
o }ev[8 Z A 3§} lu%]o 0]*3 }( 8Z u}E Av HE 3 0C oo oo §7
o E ¢ v N %% E ] $]}vthimbersacé not a barrier
e Duties of Tees under a discretionary trust are more onerous than those of Tees under a power of
appointment
o Must survey the range of objects in a responsible manner having regard to the purpose of the trust
e Administrative unworkability doesn’t render a power of appointment invalid
o Adiscretionary trust would be administratively unworkable because of numbers
o Difference between discretionary trust and power of appointment = the Bs under a trust have rights
of enforcement which mere objects of power lack
= |f a power of appointment is given to a person who is not in a fiduciary position there is
nothing in the width of the power which invalidates it per se
e Duties of a T which are specific to a mere power:
o 1. Obeying the trust instrument and making no appointment that is not authorized by it
o 2. Consider periodically whether or not he should exercise the power
o 3. Consider the range of objects of the power
o 4. Consider the appropriateness of individual appointments

Q("%'#-#.G%#:#J),("#8(

Facts: 7o be used by them as a trust fund for any needy or deserving Toronto members of the Eaton Quarter
VEUEC op *3Z ] A pSJA K(((] Ee+]v 8Z ]JE +}ops ]+ & 3]}v u

Issue: if the trust was charitable = no problem of uncertainty because no charitable trust can fail for uncertainty;

]( 32 S$Epu*3 A e v}s Z E]S o }J}UES Alpo Z A 3§} ] Az 8z & §Z o

uu E+ }(3Z op A eep((]]vioC ES3 JvX
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e SCCconsidered the words of thetrued Jv 0]PZ3 }( 8Z § 3 3} E[* % E A]}ues Z]*3}EC
e SCCdecided the trust wascharitable t v §Z & (} & vis (]Jo (}& pv ES ]JvsC
o Minority of SCC: applied the F)6%"#K(#zest and found certainty of objects (gave weight to
surrounding provisions which he thought gave Tees enough criteria to understand and apply the
trust)

Donavan Waters in :G%#5)M#(9#:&/','#!"#3)")6(B™ edition, 2005) page 162 sets out the state of the law in

these terms: *W E} A ] ES ]JvSC ] 85 ]v « 3} AZ} Ajproemp€k aAdipie v}3 <p o
possible, given the nature of the instrument and the circumstances, to point to a reasonable number of persons

as coming within that class description, the requirement of certainty is satisfied for a mere power, a

discretionarytrust, v VvC }3Z & (}JEuU }( SEU*S %}A EX_

CONCEPTUAL/SEMANTIC UNCERTAINTY
e AZ E § +8 3}JE u |l « <u 85 }E& P](S pv & v 18]}v Jv AZ] Z Z Z ev][§
has used words that are too vague and indistinct for a court to apply
o Court will discard the condition as meaningless
o Conceptual/semantic uncertainty will defeat the power of appointment
e Conceptual certainty is met if the criterion test can be successfully applied

EVIDENTIAL UNCERTAINTY
e Arises where Tees have difficulty getting evidence to identify the potential class of objects even though the
terms are precise
o } ev[8 ]VA o] & % }A E
o } ev[8U }v ]38+ YAvU ]JVA o] 3tTedZcanBfply roScolstifdr a@sistance and
directions
e When evidential uncertainty becomes administratively unworkable then the discretionary trust will likely fail
t class is too large for the imperatives of trust law to apply

F)6%"#K(#R
e SACHS LJ: It is essential to keep in mind the difference between conceptual uncertainty and evidential
difficulties
o Linguistic or semantic uncertainty tif unresolved by the court renders the gift void
o Evidential difficulties t difficulty in ascertaining the existence or whereabouts of members of the
class, which the court can appropriately deal with on an application for directions
e Once the class of persons to be benefited is conceptually certain it then becomes a question of fact to be
determined on evidence whether any postulant has on inquiry been proved to be within it: if he is not so
proved, then his is not in it
o The suggestion that trusts could be invalid because it might be impossible to prove of a given
individual that he was not in the relevant class is wholly fallacious
e MEGAW LI: a trust for selection will not fail simply because the whole range of objects cannot be
ascertained
e Itis not that it must be possible to show with certainty that any given person is or is not within the trust, but
that it is not, or may not be, sufficient to be able to show that one individual person is within it

ADMINISTRATIVE UNWORKABILITY
e K UE* AZ E E VP }( %}3 v3] 0 * ]* *} Z}% 0 *+0C A] S§Z § % E §]
class of Bs
o F)6%"#K(#= said discretionary trust may be void in these circumstances
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= Discretionary trust will fail where the class of objects is too wide making the power too
difficult to supervise and enforce
o 0&.%te] SEMUS V][S§ £ usS Jv 8Z e+ ]JE pueS v o
e Usually created for tax avoidance t because it makes it difficult to place a value on the trust (8/10%"P))
. e UJv]*3E 3]A pPVA}EI ]0]83C } *v[S %% 0C 35} %o} AtntEkesthes }
tests for certainty of the two not identical
o A power will not fail because of administrative unworkability (7%#l)2'S#7%#0)"!"' R
= A power will be held invalid if it was exercised capriciously (7%#0)"!",2)
o Inatrust (including discretionary trust) the Tees must be able to formulate reasonable and clear
criteria to guide their discretionary distribution to Bs

tne

FACTORS REQUIRED TO CREATE AN EXPRESS TRUST

e Completely constituted or vested trust or perfected trust

e (Certainty of intent/words

e Certainty of subject matter

e Certainty of objects

e Also require

Compliance with rule against perpetuities

If formalities are prescribed they must be complied with

Trust must not be created to further an illegal purpose (ex. defraud creditors)
Trust must not infringe the rule against inalienability and accumulation of income

O O O O

THE RULE AGAINST PERPETUITIES

INTRO: FUTURE INTERESTS
e Future Interest - presently-held (real) rights which, after the passage of defined time or the realization of
described circumstances (i.e. in the future), will lead to possessory rights of occupation and use.
o Can be held as vested interests or as unvested, contingent, future interests tdepending on their
creation
e Vested (presently-held) future interests - the interest is immediately vested on transfer with possession of
the property postponed to the future: i.e. presently-held rights to future possession. (ex. reversions and
remainders)
e Unvested, contingent future interests tthe future interest is a right to future use of the property that is not
immediately vested as future interest until the contingency happens (may also be legally recognized as
property)
o exX ~"d} ~AZ} ] 0]A v feSldyarspd§@&Zvy Z SuEve id C &« }( P
o To qualify as property they need to comply with the rule against perpetuities.
e Examples of contingent future interests:
o Transfers subject to a condition precedent ~*d} KEA]Joo ]( Z 3u@ve ii C E»+ }( F
o Transfer subject to condition subsequent ~ XP X "E]PZ&84d}}( CYs@ECus J( Clpu e 8
%o E}% ESC (JE M4 3]}V 0 %o pE%o}e eU §Z v 8§} O0}PPse o
o Transfers subject to determinable interests ~ XPX E]PZ3+3d}E M BE]& Clp E
§} KE+ Joo U AZ v Clpy & Vv}ISU 8} Av}}le o
e Contingent future interests (even though based on a contingency that may never happen) could qualify as
legally-recognized property if:
o The contingency does not effectively bar alienation of the thing
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o The content of the contingency is not one that is void for vagueness or contravention of public
policy
o The contingent future interest complies with the rule against perpetuities ti.e. vesting of the
contingent future interest to become a vested, presently-held, future interest is not too remote
= je. whether the contingent, future interest is capable of vesting in a person within the
perpetuity period

WHEN RAP COMES UP

RAP deals with the vesting of title in the Bs
Issue of “vesting equitable title in a beneficiary” surfaces where - in order to qualify as a B (with an
equitable interest in the property), some condition precedent (qualifying condition) has to be first fulfilled
o Ex. being in existence (e.g. trust for an unborn child)
o Age (sometimes you must be as much as 30 years to get the equitable interest)
o Adherence to and/or practice of a specific religious belief; marriage (many permutations); etc

REASONS FOR THE RULE — PREVENT REMOTENESS OF VESTING

RAP - helps prevent one generation ossifying land use for succeeding generations by effectively ruling from
the grave
o Unless checked, a person from one generation is able to mandate the future ownership, use and
marketability of property by eliminating or seriously restricting the freedom of later generations of
owners to deal with the property according to their best judgment.
o If the practice is widespread it creates a problem for free markets
o Court started to move towards balancing interests of trust creators and general public economic
interests
RAP is to prevent the creation of property interests where vesting in individuals is to occur only after
many generations inthe future ~piey 00C * 330} @&l AJe}E[« } i 3]A ]« 3} 0} | % E}
forever)
o In other words, the rule prevents remoteness of vesting
o dZ > Epo P Jved % E% Sp]3] ¢ usde }(( Z}A (t&mGrian of puliyE po
§Z o A } ev[8 0]l Epo]vP (E}u $Z PE A
RAP: an interest that is being put forward must vest within a defined period of time
Policymeasureto & (E ¢ 3530} E-+l A]e}E+ (E}u E 3]VvP "% E %onditioms S E pe§
precedent t E <U]E * §Z § §Z [+ ]JvE E *353 uped A «3 +<}ous oC A]3Z]v (
the time the trust comes into effect (when legal title vests in the Tee)
o Means that there must be a point during the time period at which all the Bs have come into
existence and their interests determined and in their enjoyment
o This discourages a perpetual trust because the vested Bs can combine and terminate the trust if
they want tin order to do this all Bs are required; therefore all must be in existence to allow for
termination (under the rules in D)/"6%&#-#T)/,'%&
=  Within the defined period the Bs must be able to terminate the trust by agreeing to do so -
but you can't agree until your contingent interest has become vested
=  Once contingent interest is vested they can come together and collapse trust
= By having ability to collapse the trust each B gets full legal title to property to start their own
economic initiatives (supports capitalism)
=  Trying to balance the wishes of the S and the interests of a capitalist economic society
Does Vv [Bean that trusts must only last for a defined period
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o Means that by a certain period the beneficiaries must be capable of being identified (by the
vesting in them of all the equitable interests) and able to become qualified (i.e. fully entitled to
the thing) so that they are in a position to terminate the trust if they wish

THE COMMON LAW RULE
e Under CL rule - had to be able to say at the outset of the trust and with absolute certainty that under the
terms of the trust the vesting of equitable interests if they were to occur would do so within lives in being
at the time of the creation of the trust plus an additional 21 years
o The time period of the rule enabled settlors/devisors to create trusts in favour of their grandchildren
who reached the age of 21 years (the age of majority at that time)
o dZ E wupes "ol( Jv JvP_ 8} 88 Z 8Z % E% SU]SC o} | §}
o Theo A } ev[8 & ]( 8Z ]Jvs E 3 A @isedqugbiha ithay¥est} E v}3§
= Failure of RAP is based on possibility that interest could vest after perpetuity period;
doesn’t matter if it could never vest at all
e Atrust was void if one could construe the terms of the instrument as enabling even one possibility, however
remote, of an interest of a beneficiary vesting outside the period of lives in being at the time the property
interest was created plus 21 years
o ie. if there was possibility of even one person getting their interest outside of the time period
(lives in being + 21 years) the whole trust was void
o Clruleisveryaggressive t } v[3 A J§ v ¢ U P38 E <u]E « 3Z 3 135 ]* %o %o (
document takes effect that all potential interests will vest within the perpetuity period
o Trust void because S was viewed as intending the trust as set out - if the full terms of the trust can {
be realized because the law has rendered a gift to a B illegal for remote vesting then the trust was
void since it could v [Be implemented as intended by S
e Practical and biological impossibilities were disregarded in conceiving possibilities of a spectral or phantom
beneficiary attaining an equitable interest that could vest outside the perpetuity period.

LEGISLATIVE REFORM (PERPETUITY ACT)

Perpetuity Act (BC)

s 8 disposition of property which creates a contingent interest isn’t void for violation of RAP only because there is
possibility of interest vesting beyond perpetuity period

s 9 (1) contingent interests are presumed valid until actual events show that the interest is incapable of vesting
within the perpetuity period (at that point the interest becomes void — unless it fits exception in the Act)

(2) disposition giving general power of appointment is presumed valid until it becomes established by actual
events that the power can’t be exercised within the perpetuity period

(3) disposition giving general power of appointment is presumed valid; becomes void for remoteness if the power
is not fully exercised within the perpetuity period

s 3 The remedial provisions of this Act must be applied in the following order:
(a) section 14 (capacity to have children)
(b) section 9 (wait and see)
(c) section 11 (age reduction)
(d) section 12 (class splitting)
(e) section 13 (general cy pres)

s 7 (1) under this section an interest must vest within 80 years after the creation of the interest — to not violate
the RAP [extends perpetuity (EE}u > ~0]A « ]Jv  ]wRtraight 8Cyeads]e
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e  Perpetuity Act attempts to preserve overall policy of the rule but eliminate absurdities
e CLrule results in absurdities because the harsh consequences of finding the trust void can result where trust
wording merely hypothetically enabled the possibility of a B obtaining an equitable interest outside the
perpetuity period [ie. the CL rule is very unforgiving]
o Application of this rule became unfair where trusts were void merely because people were unaware
that wording could lead to this result
o Act allows for easier drafting to ensure interests vest in perpetuity period; less harsh consequences
AZ & ]Jvs E +8¢ }V[E A ¢8 ~E 3Z E S§Z v ipue3 Juu ] 8 oC A}] -
e The Act remediates this absurdity in three principal ways:
o 1. Allows actual events to unfold (“wait and see”) within the allowed period and will void when the
time comes if at that point the trust has failed [ss 8 & 9]
o 2. Allows for reduction of age contingencies; recognition of natural limitations on giving birth,
general cy-pres etc. [s 3]
= Allows inheritance at a younger age even if S sets out higher age contingency
=  Gives overall discretion to court (under cy-pres) to look at intention and give substitutes
o 3. Allows settlors/devisors to choose a straight 80 year period as a substitute for %ives in being + 21
years [s7]
= Just have to create a trust where all contingent interests vest within 80 years
e Critiques of U%&$%,/!,2#C.,
e Unnecessarily cumbersome; this could still be problematic for the unwary draftsperson
e Do we even need a rule today?
o W }%o0 P v & 00C }v[§ & 3§ AJoos AZ] Z (E | % E}% ESC
common as in the past, therefore less of an issue for free markets, capitalism, etc.)
o Manitoba has abolished the RAP completely; in England they have straight 125 year perpetuity
period
¢ Note: in BC many statutory bodies are exempt from the rule
o Ex. Universities (University Act s 52), the gov when it creates dispositions (Perpetuity Act s 5)

FORMALITIES

e Formalities: formal requirements for validity/enforceability of transfer of certain types of equitable interests

INTER VIVOS TRANSFERS

e Contracts for the sale of land need to be in writing [Statute of Frauds/Law and Equity Act s 59]
O Statute of Frauds is inapplicable in BC with regards to an inter vivos transfer
O In BCthe Law and Equity Act (s 59) overrides Statute of Frauds - a disposition that would ordinarily
require writing does not in relation to a trust
{ s59(1)(a) A disposition of land does not include the creation, assignment or enunciation of
an interest in a trust
e No writing requirement from S to B for transfer of equitable estate, but there is a writing requirement
from B to third party of equitable estate
O Where B is transferring his equitable interest in the trust (a chose in action) Law and Equity Act s 36
governs.
O Law and Equity Act s 36 t absolute assignment must be in writing; signed by assignor (B); express
notice must be given to Tee
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Formalities pose blunt solutions and can be manipulated to become, paradoxically, instruments for
perpetrating fraud
o ‘Equity follows the law _  |]|& oledks'to intent rather than form _ vA} v pBow fraudsters to
hide behind the law
o 0.3(&*.P#-#8&(E)" : Personal fraud t Equity, proceeding on the ground of fraud, converts the
party who has committed it into a trustee for the party who is injured by that fraud
o Converted into Tee on principle that an individual shall not be benefited by his own personal
fraud
o You must show clearly and distinctly that the person you wish to convert into Tee acted
malo animo - must show that he knew that the testator or the intestate was beguiled and
deceived by his conduct
For reasons of complication and contradiction - certain jurisdictions have abolished the need for formalities
for the creation, surrender and termination of equitable interests, including those pertaining to land
o Inrespect of land, Manitoba and British Columbia are the only two provinces in Canada that have
abolished the necessity for formalities in creating and transferring equitable interests in land inter
vivos from settlor to beneficiary [Law and Equity Act s 59]
From practical standpoint tstill a good idea to evidence trust in writing

Keep in mind: writing requirement for disposition of legal interest in land still exists [Law and Equity Act s
59]
o So S transferring to Tee must do this in writing to properly vest the legal interest in Tee (and
complete trust)

WILLS
{ The situation is (somewhat) different with regard to dispositions $%&#*(&,!'#.)/")Y#vhere compliance with
formalities is important to avoid intestacy
O Transferring on death - formalities are found in the Wills Act
{ Wills Act/Wills, Estates and Succession Act - testator must manifest his intention to leave property to
persons in a will
o Wills Act s 3 tthe will must be in writing
o Wills Act s 4 t must be signed by testator, in presence of 2 witnesses who also sign
o Failure to comply invalidates the will and the rules of intestate succession apply (exemptions from
these requirements are broad in Wills, Estates and Succession Act)
= 2 exemptions by equity tthe secret and half secret trusts t will become less significant in
BC under the new Act
{ Bothsecretand halfsecrettrusts § | (( 8§ }v § 8§ SE]A][" §Z *%]S§ ( Jop&E

provisions of the Wills Act

Exemptions available under new Wills, Estates and Succession Act:

s 4 (1) provisions of the Act can be subject to contrary intention in the instrument or necessary implied into the
instrument

(2) extrinsic evidence of testamentary intention only admissible if: provision in will is meaningless; ambiguous; or
expressly permitted by the Act

s 58 (3) even if a will is not made in compliance with the Act the court can order that a record, document, writing
or marking on a will be fully effective as if it had been made as the will
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s 59 (1) court can order that a will be rectified if it doesn’t carry out the will-maker’s intentions; still requires
formalities of Wills Act, but allows for wider scope of rectification; gives court wide discretion to rectify issues

FULLY SECRET TRUSTS
{ Inafully secret trust - intention to benefit a B with a legacy is not disclosed in the will
o Willwould simplyha A v u *§8 N v (]] E®C_

o That® v (] ] EC_ A}lpuo v 8} IVIA 8Z § Z ]« STeklanBnotyperddnallyZz AJoc
as an ordinary B (operation of D,&("E#-#F!&6
{ However, the bequest would look like any other bequest - with no intention expressed in the will that the
stated beneficiary is actually intended to act as a trustee of property

{ Requirements for a fully secret trust:
o 1. Testator must intend that the beneficiary named in the will, B, is to hold the legacy on trust for
the real beneficiary, C [see B,,)M)2#-N#K(&*)" (1972)]
o 2.Duringtestator[* 0]( $]u U cBdmmupiedte this intention to B
o 3. B must accept or acquiesce in this proposal
= |f B has not given the promise to act as Tee (exBlearnsof §Z § 3§ iBtpfEd¢nm) then B
will take beneficially tie. B will get the property for himself
» |If B has given the promise to act as Tee before the testator ] ¢ HS o0 @&ve }( [ ] VS

only after § <3 3 HERth - B will hold on a resulting trustfor §Z § ¢35 &tk [see 7%#
F(2%'#<=V\ILA

B,,)M)2#-#K(&*)" (1972)
{ Essential elements of a secret trust:
o 1. The intention of the testator to subject the primary donee to an obligation in favour of the
secondary donee
o 2. Communication of that intention to the primary donee
o 3. The acceptance of that obligation by the primary donee either expressly or by acquiescence
{ Basis of the doctrine of secret trust is the obligation imposed on the conscience of the primary donee tit
} ev[3 u 88 E AZ 3 u 382} §Z }viE JvS§ v « §Z § §8Z } o]P §]}v EE
{ Re:moneyt]( 8Z } o]P &]}v ]* }v(]v &} ulv C (EJA ptheoligatitRiEC K33 A
meaningless and unworkable unless it includes the requirement that she keep it separate and distinct from
her own money
o If she had the right to mingle her own money with that derived under the will, there would be no
ascertainable property upon which the trust could bite at her death

7%#D, %) 6%00)#
e If Ainduces B to leave property to A and C as tenants in common, by promising that he and C will carry out
[¢ ~8Z & o8 §}@Ee AleZ « v Iv}Ae v}3Z]vPAisBquid h8d Qi dtbound §Z
e If the gift were to A and C as joint tenants
o Where will is made on basis of an antecedent promise by A tthe trust binds Aand C
o Where will is left unrevoked on the faith of a subsequent promise tAis bound and Cis not bound

TY%HF(2%'

Facts: Z +}o] ]S} @&E E (5§ AJoo % %}]vi]vP A e<}ous TeEforapssonthes 5}0
testator would later identify. B never disclosed SZ ] vS]SC }( SZ v(]] E®CX (s E |- S
discovered with letters to C that were never delivered indicating C was to hold for the benefit of Nell Brown. The

FST failed and Brown did v{{receive - C held as Tee for the next of kin instead
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e Ifitis expressed on the face of the will that the legatee was a trustee, but the trusts were not declared in
the will, no trust afterwards declared by a paper not executed as a will could be binding
o Inthis case, the legatee would be trustee for the next of kin
e  Where no trust appears on the face of the will but the testator has been induced to make the will by a
promise on the part of the legatee to deal with the property in a specified manner tthe court has compelled
performance of this promise
o Otherwise a fraud would be committed as it is assumed the gift would not have been made without
the promise
e |[f the trust was not declared when the will was made - to make it binding it should be communicated to the
o PSS Jvi&zZ § 5 S8}E[ 0]( S]u v §Z o P § U pcotmunicktin 8nfl S % ES

acceptance)
o If testator gives legatee a sealed envelope with trust instructions which legatee opens upon
§ ¢§ S}E]" §Z A }luupv] S8]}v v %0S V

o tZ & 3Z SEu+S3 |- 0 E Jv V UV 38 ¢85 % %o E ]etik E (3 ¢
legatee might be a trustee, but the trust declared by that paper would not be good

HALF-SECRET TRUST
{ In a half secret trust the will reveals that the person named in the will as beneficiary is actually receiving the
property as a trustee for a real, but undisclosed, beneficiary
O Half secret trust = name the trustee but don't name the beneficiary
o Other details of the trust are not revealed (ie who is the real intended object of the bequest - the B)
o Communication and acceptance of the objects can only be made prior to, or contemporaneous with,
the making of the will
o Any later communication by the testator in his lifetime, though accepted by the trustee is invalid
and the trustee holds the propertyon (E *p0S]vP SEU*S (}E& SZ S ¢S S}E[s 5 §
{ Half-secret trust created when the existence of a trust appears on the face of a will but the objects of the
trust are communicated to the trustee outside of the will
o [Iv 8Z]e e+ U SZ SEP-S v E&iming the$rdgErtybeneficially
{ Fully secret trusts can be created with intestacy (the B undertakes with the testator to receive on intestacy
as Tee and not as a true B)
o ,0(s & 3 SEPES (JV]I®]}Vv §Z % ]15C }( ™ vhewiliEnG@icatadto Jv §
really be that of Tee of a real beneficiary unnamed in the will

{ Requirements for a half-secret trust
o 1. Amust communicate to B that he is to hold the property on trust for C O%9(&%#,G%#M!11#!'#*)6%
o 2. Amust communicate to B the identity of C O%9(&%#,G%#M!11#!'#*)6%#
=  PROF: no apparent, rational reason for this difference with fully secret trusts
=  Butsee F1).PM%11#-N#F1).PM%11
o 3.Bmustindicate his acceptance O%9(&%#(&#),#,G%#,*%#, GY%#MI L 1#1I'#*)6%

F1).PM%11#-#F1).BM%11

e If atestatorin his will makes a gift to a named legatee who at the time of making the will has promised he
will hold the benefit of the gift for certain defined and lawful purposes tthe Court will enforce against the
legatee the trust in promised obedience to which he received the gift (0.3(&*!.P#-#8&(E)" )

e Atestator having been induced to make a gift on trust in his will in reliance on the clear promise by the
trustee that such trust will be executed in favour of certain named persons, the trustee is not at liberty to
suppress the evidence of the trust and thus destroy the whole object of its creation, in fraud of the
beneficiaries
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¢ Necessary elements: intention, communication and acquiescence
o The testator intends his absolute gift to be employed as he and not as the donee desires
o He tells the proposed donee of this intention
o Either by express promise or by acquiescence the proposed donee encourages him to bequeath the
money in the faith that his intentions will be carried out
e Court holds that parol evidence is allowed to enable proof of the identity of the B indicated in the will
o Allowed because the evidence does v{vary the will - simply gives (( S 8§} §Z § 8§ S} E[e ]v¢
o Hence the terms of the will in this respect can be established in substantial part by oral evidence -
despite writing requirement under the Wills Act
o Limits to this allowance include:
= |dentifying the B before the will is executed (}3Z EA]s & 5 §}E+ }uoCPRA 3§Z
the requirements of the Wills Act by simply telling the legatee from time to time who he at
that moment wants to benefit after his death)
e Itis communication of the purpose to the legatee, coupled with acquiescence or promise on his part, that
removes the matter from the provisions of the 4!11'#C. and brings it within the law of trusts

REASONS TO ENFORCE SECRET TRUSTS
{ Suggested reasons to enforce secret trusts:
{ To prevent the fraud of a Tee keeping the property for his own use in breach of a promise to the testatrix
o 0.3(&*.P#-N#B&(E)'#=V?>A"dZ]s } SE]v ~}( ¢ & § SEU*Sss E <U]E& -+ §}
within proper limits. It is in itself a doctrine which involves a wide departure from the policy which
induced the legislature to pass the Statute of Frauds, and it is only in clear cases of fraud that this
doctrine has been applied tcases in which the court has been persuaded that there has been a
fraudulent inducement held out on the part of the apparent beneficiary in order to lead the testator
to confide to himthe dutywhicZ Z ¢} pv ES}}l 8} % E(}EUX _
o Ifthe Tee was allowed to use the Wills Act to keep property intended for someone else tthe court
would be participating in that fraud
{ dZ C }% & § }us8e<] }( Aloos =+ % ES }( <p]SLIS B)Ew [%6@u SFE]E ¢
o Maxim: equity looks to intent rather than form
{ Accordingly, secret and half secret trusts are a means of devolving property to a beneficiary without
complying with the formalities required by the Wills Act for transfers to beneficiaries per mortis causa.

+"HT Yo WEARXXXH" ([ #'1&%#) O (/ #G!'
e Letter setting out intended beneficiaries was received by the legatee prior to the will being executed
o The will stated that the notification should happen at the same time, or after execution of the will
e Itis possible to provide trustees with sealed envelope containing beneficiary information t but this must be
done in accordance with the conditions of the will (to create a valid trust)

o ,  38Z ‘Yuupv] 38]}v ] v[8 {ijdtberéforeZhe thusowas invalid

REVOCATION BY THE SETTLOR

{ A settlor may include powers in the express trust for the amendment or revocation of the trust
{ Without a reservation of this power the settlor falls out the picture and only the B can terminate the trust
o Terminate trusts under the rules of D)/"6%&'#)"64#T)/,1%&
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FI11#-#3/&94 ("
Facts: P had created a trust in which her Tees were to invest property and pay her the dividends for life,
remainder to her husband for life, remainder to their children. Unmarried and without children, she and creditor
sought to terminate the trust
{ Court held she could not terminate the trust because of the interests of the spectral spouse and children
under the trust
e The settlor of the trust is bound by it and is not entitled to the assistance of the court to release himself
from it
o ~"dzZ & A}lopvd EC + 330 u v3U AZ E 38Z SEpP+S ]+ 3Spu o0oC E &
(LooC 5 0]*Z YSZ S §Z MSZ}E }( §Z] » 550 U VS lhe }uv C 18
ee]eS v }(5Z]e }IHES S} E 0 ¢ Z Ee- o (E}u JSYX_
¢ Note: as sole B she would have been able to call for an end to the trust under the principles of D)/"6%&'#)"6#
T%&#sZ A o v} §Z «}o v (}JE } A]}pe E <}ve }podherpStokaldor3dnE 3 £/
end to the trust

Power point lecture 4 slide 32

IMPLIED OR RESULTING TRUSTS

e Do NOT depend on the expressed intention of a S
e Implied or resulting trusts ttrusts which are based on unexpressed but presumed intention
o Inthe RT the equitable *3 § ipu%oe | §} SZ + SSO0}EIS 5 S}E[s 5 §
o (The legal estate is in the grantee holding as tee)
e Arise in three circumstances:
o IXtZE V A%E *+ SEp+S } *v[5 ]v]E] ooC /[ AuponfatkRT]AZ}o
=  Or, once validly created, it fails for any reason ttrust property results to the S
o 2. Where there has been a gratuitous transfer of property, or purchase with title in the name of
another and the question is whether the gift was intended [Presumed intention RT]
= Courts generally assume gift was unintended and there is presumption of RT
= Person alleging a gift must rebut that presumption and prove a gift was intended by the
transferor
=  For certain classes of relatives tit is presumed that a gift was intended (presumption of
advancement)
o 3. Where owner of property and one or more persons have a common intention that the owner
shall hold the property as a trustee

REASONS FOR RESULTING TRUSTS
e Traditionally, both ART and PIRT considered to give effect to the common intention of the parties tit gives
(( 58}« 3850}&E[e ]Jvs v3]}v v}3 38} PJA V(] ]o0o0C S8} 83Z SEN-S
e PIRTs - the resulting trust is based on a presumed intention not to grant equitable title even though legal
title has been transferred to a grantee.
e ARTs - the basis does not depend so much on the settlor having intended the beneficial interest to revert to
him
o Re Vandervell’s Trusts(2) tshares given to charity; court found they were held on ART for
sv EA ooV Z ]v[§AvVvES3Zu I He }(* A E § & }ve <puv
o Presumed intention that property returns to S is not proper basis for resulting trusts in some
situations because the S may not actually want the property to return to him (like T)"6%&-%231'
= Now the law analyses this from the perspective of unjust enrichment
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o ARTs operate automatically - because the B is perceived as getting a beneficial interest greater than
intended tthis would result in unjust enrichment of that B
o To prevent this he (the trustee?) holds the legal title (beneficial interest) he now has on an ART for
settlor tie as trustee for settlor
e Chambers, Resulting Trusts: The transferor does not intend the transferee to benefit from the property
delivered to him and so, even though legal title has transferred to the transferee an equitable title arises in
the transferor to ensure that the transferee is not unjustly enriched at expense of the transferor

o This view was somewhat rejected in 4%',6%/,".G%#5)"6%'O)"P#-#+"1I"E,("#5("6 ("#F(&(/EG#3(/".11

because of the ramifications of giving the transferor a proprietary interest in the thing preferring
him over other creditors in an insolvency.

AUTOMATIC RESULTING TRUSTS

Situations in which they occur:
e Common situations where ARTs occur can be grouped as follows:
o 1. Transfer of legal title to trustees in a trust that turns out to be void
o 2. Transfer of legal title in property to a trustee without disposing fully of the equitable interest in it
o 3. Transfer of property to another subject to a specific limitation which has not occurred
o 4. Surplus of funds after trust purpose has been achieved

1. TRANSFER OF LEGAL TITLE TO TRUSTEES IN A TRUST THAT TURNS OUT TO BE VOID

e ART will occur when an express trust fails for non compliance of one or more of the three certainties

e This happened in +73#-N#F&()6M)2#3(,,)E¥iust lacked certainty of objects and was therefore void; Tees
were viewed as holding legal title on an ART for the settlor

2. TRANSFER OF LEGAL TITLE TO TRUSTEE WITHOUT DISPOSING FULLY OF ALL THE EQUITABLE INTEREST

T%HAY' #H<=>@ @ AH#

Facts: Testatrix left her property on trust for sale for payment of debts, funeral expenses and legacies. The

trustees fully performed as directed. There was surplus left over and the trustees claimed it for their personal

benefit. Court found for next of kin.

e Where proceeds from an estate are not fully exhausted trustees still hold legal title, but not the equitable
estate unless specifically granted to them beneficially — unless there is specific direction in the will saying

the Tees can keep what is leftover; d Z}o ¢ o P o 8]30 }v Zd (}& S$Z § 38 S}E]-

o Their entitlement is only of the legal estate transferred to them which they hold on a resulting trust
(JE 8Z & 8 SE)AE[ Z |]E-Ilv £5 }(I]lv Az} & Su 00C A 3
e Where the transfer is a gift subject to certain purposes described as trusts: where the whole legal interest is

transferred for satisfying the expressed trusts t | ( §Z V(] ] o]vs E *8 Jev[S AZ p-s

left belongs to the heirs
e Existenceof $Z 0 pe ~u v $§]vRnoteomsistent with an outright gift
o ltis placing limits on the uncontrolled powers of management that usually accompany a non trustee
owner

T%#Y ((&6#<=4RRA
e Compared to 7%#4%'t here, the court construed the ambiguous granting words in a self drawn will in
favour of a gift to his sister with a requirement that she pay his debts and grant an annuity to his wife.
o t}E « o]l Awter_ v "N e«}op3sleo@ed affection, and pointed to intention of outright
gift to the sister with condition to pay debts and take out an annuity
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D.G*16,#-#CI&H#U&(61., #3)")6)#5,6#<=>>L A#D33

lllustrates the need to carefully construe documents to ascertain whether there is a trust with governing
trust principles and, if so, whether there are terms dealing with the disposition of surplus trust monies
RT may arise if objects of trust satisfied and money remains in trust fund

o Normally remaining trust will revert to the S of the fund

o RT will not arise if at the time the trust is created the S demonstrates an intention to part with his

money outright tie. indicates that he will not retain any interest in any remaining funds
= |n most cases a non-reversion clause will be evidence of a permanent intention to part with
the trust property and will therefore preclude the operation of the RT

Practical reality that factual circumstances which could trigger the operation of a RT will rarely occur in
pension surplus cases
Where employers and employees (by virtue of their contribution) are Ss of the trust t surplus funds
remaining on termination can revert on a RT to both employers and employees in proportion to their
respective contributions

Analysis for pension funds:

1. Determine whether pension fund is impressed with a trust
o Must be determined according to ordinary principles of trust law
o A trust will exist where there has been an express or implied declaration of trust and an alienation of
trust property to a trustee to be held for specific beneficiaries
2. If no part of the pension fund is a trust tthen apply principles of interpreting contracts to the plan
3. If the fund is a trust:
o The trustis not a trust for purpose, it is a classic trust
o Itis governed by equity and if equitable principles conflict with plan provisions, equity prevails
o The trust will in most places extend to any surplus
" MS VvV U%0}C E u C A%o0] ]50C o]Ju]S §Z }% & S]}v }( §Z

surplus
o Employer, as S of the trust, may reserve a power to revoke the trust (if S wants to revoke tsee FI11#-#
3/1&%,(")
= To be effective this power must be clearly reserved at the time the trust is created
= W}A E 3§} E A}l v[$ Ju%o] (E}u P v E o pvolu]d % l}A
o Surplus funds remaining in pension trust may be subject to a RT

= Before RT can arise all objectives of the trust must be clearly fulfilled

= No RT where the terms of the plan show intention to part outright with all money
contributed to the pension fund

= In contributory plans titis not only employers but also employees intentions which must be
considered tboth are Ss of the trust, both are entitled to benefit from reversion of trust
property

3. TRANSFER OF PROPERTY TO ANOTHER, SUBJECT TO A SPECIFIC LIMITATION OR CONDITION PRECEDENT
WHICH HAS NOT OCCURRED OR BEEN ACHIEVED - QUISTCLOSE TRUST

F)&.1)2'#F)"P#5,6#-#2/"",.1('% ART created for loan made for specific purpose that wasn’t carried out#
Facts: Quistclose lent money to Rolls Razors subject to the express condition that RR would only use the money
to pay a dividend to its shareholders. The loan was paid into a separate account with Barclays Bank and it was
opened specifically for this purpose, a fact known by Barclays Bank. Before the dividend was paid RR went into
receivorship and BB claimed to use the amount held in an account with the bank against overdrafts on RR loans.
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Problem: Attempt to circumvent bankruptcy law. Normal order: secured creditors paid first, then
remainder split between other creditors. To allow RT would allow QT to put itself in front of other
creditors by simply declaring its purpose
e When lender advances money for specific expressed primary purpose tlender has equitable right that
money be applied to that purpose
o /(SZ %E]Ju EC %ol E %o} v[§ E @Ea|secondapuspdse ip. refayment @ the o
lender) has been agreed, expressly or by implication
o Ifit has the remedies of equity may be invoked to give effect to it
e Asecondary duty in favour of the lender arose upon failure of the primary duty (to pay the dividend)
o The terms of the loan by Q were such that they impressed on Quistclose’s loaned money a trust in
favour of Quistclose in the event of the dividend not being paid (secondary trust)
o The secondary duty is equitable and works like an ART: the lender transfers property in contract and
the borrower holds in equity
e Since Barclays had notice of the nature of the loan it could not legally set off the amount held in the
]A] v }uvS P ]veS-IZheldethattmeney on an ART for Quistclose
o Specific purpose of the loan must be fully identified by the lender to impress a duty on the
borrower to use the amount solely for the purpose agreed by the lender
o The Z/V',.1('% trust offers another means of protection to a creditor (besides obtaining security)
o It gives the lender (settlor) an equitable interest in the money ta priority claim over the other
E ]8}E+]vsZ Av3}(38Z }EE}A E[* ]Jve}oA v C
e Whereis equitableivs & ¢S5 Z o (JE 372 }E ENdst Brimematds leern 1G ddree
beneficial title is with the lender (Q in this case)
o Courtsaysthelenderhas v » «<p]8 o E&]PZS_ 8§} v(}& 8Z €& vP u vs
o So borrower holds money on trust (i.e. as a trustee) for the lender to be used only for the stipulated
purpose
o Lender is the beneficiary and can restrain borrower from using money for any other purpose
e This analysis has been criticized: The primary duty is tantamount to a trust for purpose (allowed only in
exceptional circumstances ttomb maintenance, protection of animals etc)
o Question of whether thereisa 8§} Vv(}E& SZ "S- 3butifeduifdole trierest is held
by the lender all along, then they are the B who can enforce the purpose of the trust
e Giving Quistclose beneficial title - continuing proprietary interest in property that it has handed on to
someone else without requiring normal procedure for getting preferred creditor situation

4. SURPLUS OF FUNDS AFTER TRUST PURPOSE HAS BEEN ACHIEVED

e Where the trust exhausts only some of the trust property leaving a surplus of funds after the trust purpose
has been fulfilled, a RT for the transferror/settlor may arise in respect of the surplus.

e Atrust analysis will determine the ultimate destination of legal title in the unused funds to the transferor
[see T%HF&!,'G#7%6#3&('8! 111"EG)*#F/#[!")',%&

o Using RT principles (equitable title to the interest) tthe unused funds vest in the transferor

e Using contract law analysis t destination of unused funds held to be O(")#-).)",)# (funds belonging to no

one tand as such become the property of the Crown) [see +"#&%#4%' #D/"%;#3(",)0/1)&2

T%HF&!,'GHT%6#3&("#F)1P)"#Y/"6##£=>=LA

Facts: fund was raised by public subscription for assistance of wounded in the Balkan War. The money was

applied and at the end of the war there was a surplus in the hands of the trustees.

e Court held that the fund had come about through subscriptions (many large sums from individual donors)
o Therefore, surplus was rateably held on an ART for the individual subscribers (all known)
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= Donors received back the same proportion (not amount) they had contributed
o Those who did not wish the funds to remain for the general purposes of the Society were entitled to
their share of the surplus
= Those who wanted to could leave money in fund for other general purposes of the Society

T%#HBIL1I"EG)*#F/#[!"), %&# Y "6H#<=HAVA
e Found an ART for proceeds taken in from street collections
o *This has NOT been followed because later courts have alluded to the impossibility of applying an
ART to them*
o In this case court held money could be paid into court and if someone wanted to collect money back
they could go to court and prove what they had given and get back a proportionate amount
o Unclaimed money becomes categorized as bona vacantia tbecomes Crown money

+"#7%HA4%' #D/"%;#3(",)O/1)&2#Y/["6#<=] ot under legislation = contract law applied)
e Analysis supports contract versus trust law distinction
e Court held: where surplus funds originated in collection boxes the givers intend to part with the money
e Legacies and major donations t excess funds held on an ART for the donors or their heirs
e For monies collected through sweepstakes, entertainments and street collections (from sources outside the
association):
o Impossible to apply the doctrine of RT for two reasons:
o 1. The relationship is one of contract and not trust t purchaser pays his money as the price of what
is offered and what he receives
o 2. There is no direct contribution to the fund at all titis only the profit, if any, which is ultimately
received and there may even be none
e Under the contract the members could not derive any benefit tonly third party dependents could receive
property; so under terms of contract members were not entitled to receive property and all dependents had
already been paid out tno one entitled to claim the surplus = bona vacantia
e Because no RT arises and the organization no longer existed the money became bona vacantia and went to
the Crown
e Court looked at the way money was collected and determined where collected in small amounts through
street collection, tickets, etc. givers intended to part with their money (therefore surplus = bona vacantia)

T%#F/ P#3(™,)0/1)&2#Y["6#<K(#BA under legislation; no contract terms re: surplus = trust law applied)
Decision favours application of ART; distinguished from +"#7%#4%' ,#D/"%ecause in this case Society was
registered and operating under specific legislation (UK Friendly Society Act s 49 tvests all property in Tees for
sole benefit of members)
PROF: this decision is more practical and in accord with reality than +"#7%#4%',#D/"%;
e Legislation the Society was registered under provided that all property is vested in Tees for the sole benefit
of members
o Ondissolution Tees hold on ART for the members - should distribute the surplus equally according
to the trust principle “%"/!,2#!'#%") 1172
o Differs from +"#7%%' #D/"%;# there rights of entitlement on dissolution were to be determined
only by contract law (and not trust law); once the contract is performed (by doling out benefits) the
dependents have no further claim
e Kv § Gu]v 8]}V }( 8Z <} ]138C J( vV} % E}A]*]}v Z - vV u ]Jv §Z <} ] SC
funds tthose funds are divisible among the existing members at the time of termination or dissolution
(present members only who have right to assets)
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o Where a member has ceased to be a member of the society the no longer has any interest in the
funds
o Membership ceases on death tso estates of deceased members have no interest in the assets
e Where society becomes defunct by all members dying or becoming so reduced in numbers it is impossible to
continue the society tthe surplus funds may:
o If purposes of the society are charitable tthe surplus will be applicable cy-pres
o Ifthe society is not a charity tthe surplus belongs to the Crown as bona vacantia
o /( *°} 1 8C ] E §} e¢]JvPOo uu & Z V[ ~}1€@ Z V][$}E-A]-3537A]8F
oneself) and therefore entitled solely to its fund tif there is only one member the society as such must
cease to exist and the assets have become ownerless
o PROF: While it is true such an association ceases with less than 2 members, it is less clear why the
remaining two members can share the beneficial interests but the last surviving member cannot#
e Conclusion: on dissolution there were members of the society in existence, its assets are held in trust for
those members to the total exclusion of any claim on behalf of the Crown
e Distribution of assets: prima facie distribution of surplus is on basis of equality; unless terms of contract
provide otherwise The interests and rights of persons who are members of any type of unincorporated
association are governed exclusively by contracts
o Prima facie the distribution of surplus assets is on the basis of equality tunless there is another
method provided in the terms of the contract

UNINCORPORATED ASSOCIATIONS
e /v }v3 A3 }( SEH+Se SZ C (E]* purpdseop o+ A v JvP

General information about UAs:
e UA are 2 or more persons bound together by one or more common purpose tsports, politics, social,
religious, etc.

e They will usually have a set of rules or conventions, understandings on how group is to function. Often
}uv S}P 83Z E C }vSE SoSZ_S5(}&E]SFor vAfEhdastitution

Issues in context of ART relate to:
e How unincorporated associations acquire property
o Member subscriptions
o Donations or contributions from supporters/street collections/raffles etc [+"#7%#4%' #D/" "W 7 Yot
F/.P]
e How that property is held
o By individual members, or
o By the secretary/treasurer on trust for the group
o Restrictions???
e What happens to funds on dissolution of the unincorporated association; what 7%#4%' #D/"%and 7%#
F/.P'#3(",)O/1)&2 are concerned with. Is property:
o Held on an ART by the members
o Held by members under contract rules tequality is equity
o Held by the Crown as bona vacantia
e Purpose trusts, apart from limited exceptions, aren’t allowed — there is no B to enforce the trust
o Must have someone to enforce the trust (can’t be the S unless they have set aside specific powers for
themselves to do this)
e People get around this by creating these UAs — UA enters into contract (impliedly, by conduct, etc.)
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o Consider to what extent these contracts apply when there are surplus funds

LAW REFORM RE: SURPLUS OF FUNDS AFTER PURPOSE ACHIEVED

Recommendation of BC Law Reform Commission:

o Surplus from public appeal funds should be subject to cy-pres

o Cy-pres: use the bona vacantia funds for other charitable purposes
Trustees of those funds should be enabled to distribute surplus funds up to $10,000 to other charities
Neither ART nor bona vacantia rules should apply

PRESUMED INTENTION RESULTING TRUSTS

Presumed intention resulting trusts (PIRT) - create a rebuttable presumption that gratuitous transfers are

not intended to transfer the beneficial interest

o Court presumed that if X gratuitously transfers property to Y he does Vv [i&tend to do so beneficially.

Presumption of advancement (PA) — creates rebuttable presumption that gratuitous transfers to family
are meant to be gifts (beneficial interest transfers)
Presumptions will operate only in the absence of evidence of actual, contrary intention
o Evidence of actual intention trumps the presumption
o (BUT: evidence of actual intention may be inadmissible if evidence around circumstances of the
transfer shows an illegal scheme/purpose that the court is asked to recognize and give effect to

= |n this case - presumptions will settle who has legal and beneficial ownership - even though

§Z 8§ }v ope]}v ] v}is ]v JE A]8Z 3Z S @eburt(ngE}E[
presumption is impossible if evidence of actual intention is inadmissible)
Onus of rebutting the presumption of RT is on the transferee (recipient of gifted legal title)
o If successful, the transferee will then get to call for legal title and own the property outright
o Onus of rebutting the PA is on the transferor

PIRT occurs when: there is a purchase of property in the name of another, or a voluntary transfer of
property to another and there is no clear evidence concerning the actual intention of the transferor
o If there is clear evidence in whom the transferor intended the equitable or beneficial interest to
repose then this will settle whether the transaction is a gift in which full (legal and equitable) title
vests in the donee, or an express trust in which legal title alone vests in the transferee/tee)
o If the destination of the equitable interest is unclear then prima facie there is a PIRT and a trust is
imposed on the transferee for the benefit of the transferor
Transferor is presumed to have retained equitable title with bare legal title vested in transferee

APPLICATION OF THE RULE

D,)"6!""E#-#F(M&!"E

Facts: shares transferred by P into her v [rames. He was unaware of transfer. She tried to get legal title
changed back to her name alone. D refused to cooperate with re-transfer. She tried to get court to order him to
cooperate tshe lost.
Trusts are neither created or implied by law to defeat the intentions of donors or settlors tthey are created

or implied or are held to result in favour of donors or settlors in order to carry out and give effect to their
true intentions, expressed or implied
o Actual Intention to give legal and beneficial title as manifested by conduct is binding and is not
thwarted by PIRT
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o At the time of transfer the transferee clearly was intending to benefit the D tthis rebuts
presumption of RT

REBUTTING PIRT — JOINT BANK ACCOUNTS

KI1%-#5)P%### (1" #O)"P#)..(F#H#%-16%",) 1#N%'" ("4
Does bank’s standard form for joint accounts rebut the PIRT?
e INO)T¥" 13 A ] §Z 3§ 3Z (JEU % E % E C 5z vl v e C 5z
presumption of a resulting trust
o ™/would be unfortunate if the appellants could not succeed in this case where Mrs. Arnott
executed a document prepared by a bank for its own protection and without regard to the real
Jvs v8]}v }( vC }v <]PV]VvP ]8X_
= The arrangement with the bank doesn’t define the relationship of the joint depositors
o The form was necessary for the purpose of the bank t psS «Z ] v[S ]JvS§ v ]S o vPu P
any interest in the money as between her and her sister
¢ Inthe case Lake as co-owner of the account may have had legal title, but she held it on a RT for money put
]v 8§Z }uvs C  Ev}SStagredment wjththadk regarding joint account (right of
survivorship) wasn’t adequate evidence to rebut PIRT

71"%11#-#D.(, ##4# (1" #O0)"P#)..(/5H#6',)* %" ) &2#\%' | ("a #
Facts: Testatrix (Mrs. Russell) opened joint bank account in name of herself and her nephew Russell. She put
money into the account. Purpose was to enable him to draw monies from it to look after her. After opening
account she stated money would go to Russell after she died. When she died she left the residue of her estate to
Russell and another nephew, Scott in equal shares. Scott claimed amount in the account at the time of her death
formed part of the estate.
e Presumption of RT does no more than call for proof of an intention to confer beneficial ownership
o Court stated that where there is no presumption (of advancement) $Z v }v v o "e S]e( S} &
((]Eu 3]A % E}}(_ }( ]vs v8]}v 8} }v( GE v (] ]o]vs E 5§
o Inthis case tsatisfactory proof exists ue }( Z2 &E o & S]}v }(]vs v8]}v 8} §Z
employee (not because of joint bank account on its own)
o "} Zpee 00 P §¢ "% E ¢ v3 EWVRE Mri.RusselEAcloheldrteAtidhothat he
benefit when she dies
e Voluntary transmission on death of an interest which up to the moment of death belongs absolutely and
indefeasibly to the deceased must be done by a will (to comply with Wills ActV ] V[§ %% 0C Z &
rules re: joint survivorship)
o This was not true of the chose in action created by opening and maintaining the joint bank accounts
o If the nephew survived the donor (the aunt) and the account contained any remaining money t his
legal interest was allowed to take effect unfettered by a trust

b(/"E#-#D%)1%2## (1" #O)"P#)..(F#%'))*%" ) &2#MN%',\("a #
Facts: Mrs. Jarman opened a joint bank account containing her money in the names of herself and her nephew.
The evidence showed that it was her intention that her nephew would have no beneficial rights during her
lifetime, but that he would get all amounts in the account at her death. On her death her estate claimed the
monies in the account. The estate lost.
e Court: PJAJVP (( 8 8} §8Z & 3 SE]A[* ]Jvs v8 8} (HooCWIRActbY E }v Z E
jurisprudence to recognize such outright transfers of legal and equitable title was too established in England
and Ontario to change it now tviolates the Wills Act with impunity
o Court found in favor of the nephew as the intention of PIRT had been rebutted by the evidence
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PRESUMPTION OF ADVANCEMENT

e Presumption of advancement operates in transfers from:
o Parents to minor children (used to be only father to children)
=  PA only applies with minor children [0)6'%"#J',),%H#U%.(&%
o Husbands to wives (approach cautiously today) [0%G,)#J'",),%4
o Wife to husband
o Mother to child tin loco parentis
e When PA applies transferee will own outright (both legal and equitable title)
o Presumption is rebuttable by evidence of real intention of transferor (to only transfer legal title)
o Onus on transferor to show intention that excludes operation of the PA
e ~"dZ PVv E o Epo €}( W/ZdeY]e epi & 8} v A %ospptiesoZnddral3Z %o pd
obligation §} % E}A] (}E S D/&AYLHWNHYE) "P1I"#<FV=VA
o Natural affection led one to draw the inference that the gift was intended to be outright
e PAis a presumption of meaningful gift to the transferee and is presumed because of the special
relationship between transferor and transferee
e Most provinces have abolished the presumption by legislation
o There has been no abolition in BC and Manitoba t but, given the wide discretionary power of the
courts in matrimonial disputes in property matters the PA may be effectively unnecessary
o W ] ¢8]o0 Ju%}ES v8 ]Jv }vsS ASe }usSe] }(u E]S 0 % E S]}vU

HUSBAND TO WIFE

0%G,)#]'), %#+#0%G,)#J',),%#<=>>Cc#0)"#3CA
Facts: dispute between H and W estates. H estate claims half interest in assets of W estate which were
purchased with his employment income based on PIRT. W estate argues title in all assets in her estate based on
PA
e Where purchaser causes the conveyance to be made to his wife the relationship implies a consideration and
the law presumes that the conveyance was intended as an advancement by him tand the presumption is
that there is no RT as between them
¢ Where the litigation doesn’t arise from marital breakdown and where the spouses are unable to testify —
the presumption of advancement assumes real significance
o dZ]* ]* % ES] po EoC <} ]Jv §Z }vs AS }( "SE ]S]}vou EE] P
o Under these circumstances it is entirely understandable that a loving husband should put assets in
the name of his wife with the intent that they should be hers as gifts
e Court noted that the PA at common law extends to those !"#1(.(#3)&%",!'#)"6#%;,%"6'#, (#4#!"#) L1#.(**¢'
1)MH#AS&(-!". %'
o " } v}$ <p fEtle viewAHat the PA has little value in marital property disputes where the
parties are available to give evidence as to their intentions, and in a social climate where equal
JAT*1}v }(u E]3 0 %o E}% ESC ]+ §Z MeStuX
¢ The strength of the presumption of advancement will vary according to the circumstances of the case
o PA between husband and wife is tenuous — easily rebutted
o Here: case was V [@atrimonial action; parties are unable to testify; *SE& ][S]}v o _; HIwgEtle] P
major provider; t[* U% 0}Cu V3§ Aime Sd gEngrated modest income, her major role was

homemaker/mother
o Under these circumstances it is entirely understandable that a loving H should put assets in the
vu }(Z]et Al3Z §Z Jvs v3 §Z C <Z}uo Z Ee * P](SX_

35



e Note: Trial judge had held that the PA no longer operates in transfers from husband to wife

FATHER TO CHILD

DG%$G)&6#-#3)& M&IEG ## $&9%'/*3,1("#(9#)6-)" HEVCWE&H, (#.GHL6a
Facts: father allotted shares to kids w/o their knowledge. 5 years after gift father had kids sign withdrawals;
father used proceeds for himself. Kids claimed against estate of father for amount that he had taken.
e if a man purchases shares and they are registered in the name of a child or one to whom the purchaser then
stood in loco parentis there is no RT, but a presumption of advancement
o because of PA, trust assets were already owned by the kids when father took them back for himself
o the presumption may be rebutted t uS $Z]e ¢Z}uo Vv[$§ «C s} }
e Evidence to rebut the presumption:
o The acts and declarations of the parties before or at the time of the purchase, or so immediately
after it as to constitute a part of the transaction — are admissible for or against the party who did
the act or made the declaration
= Subsequent declarations are admissible as evidence only against the party who made
them, and not in his favour
e The action of the father in making his children sign over the shares after the gift may have tended to suggest
that he never intended a beneficial gift to them. BUT this evidence (in support of the father as retaining the
beneficial interest in the shares - ie PIRT) occurred long after the gift was made t5 years later - and so was
inadmissible as evidence to rebut the PA and show he had never really intended a beneficial gift
o So the evidence to rebut the PA was inadmissible - PIRT yielded to PA
e Events that happened after trust was formed were like father had changed hismind t pu8 ~ } ev[§ P § §}
change his mind re: trust (FI11#-#3/&%,("

Y(',%&#-#Y (', %&
Facts: father wanted to avoid property being vulnerable to a debt to his wife so he gave the property to the kids
to get it out of his name
e Clearly this was illegal - trying to defraud the wife by removing these particular assets
e Daughter refused to return property to father and court held in her favour and said presumption of
advancement took effect
o , }uo Vv][§ V] Al v }( Z]* Joo P o ]Jvd v8]}v]v }E €& 3§} E us

MOTHER TO CHILD
e Mother's gift to child - in ancient law the presumption of resulting trust would apply; if father gave to child
the presumption of advancement applied
O Today where there is a custodial obligation for a child then whether it is mother or father doesn't
matter - the presumption of advancement should operate
O Flows from in loco parentis situation
e Traditional rule tthere is a presumption of RT when a mother transfer to, or buys in the name of her child
o Evenifthere is a presumption of RT it may be easy to rebut that presumption t particularly in some
cases, ex. where the mother is a widow (ie. where there is no husband providing?) [Y!61%&#-#F)&"%'
J6M)&6'#-#F&)61P062
e Some cases have decided or proceeded on the assumption that there was a presumption of advancement
on a transfer by a mother to a child [7)6M)2#-#)6M)2 , 4G!,%#-#7%166M!,'("#-#Q(G™,("%)

WIFE TO HUSBAND
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T%#0)11%)"#]")), % HRL )" L#-#F11) "L ##H#_$&%'[*$,!("#(9#FMB%#,(#G/'O)"8a
e Itis presumed that a husband transferee holds on RT for a transferring wife

PRESUMPTION OF ADVANCEMENT AND JOINT BANK ACCOUNTS

D& #-HA) & H<=>?> M
Facts: marital dispute; H had registered title in their house; W sought % interest in it and all assets including
money in the joint bank account. H wanted distribution according to their financial contributions to the account.
Account had his income and joint earnings from investments; withdrawals paid for family expenses, his personal
expense, cost of house and investments
o IMES (}uv 8Z § §Z _ luu}lv %opE&es _SZ C Z S 0]*Z SZE}ukPz 5z
purchases from it

e Everything purchased through the joint account held to be owned equally

o Includes the house in his name alone: he holds as trustee for her % equitable interest

o The PA applies to the money that is jointly held and rolled over into house (and other assets

purchased with them t except his clothes)

ILLEGALITY

Four ways that courts can deal with illegality in relation to the presumptions:
1. ignore precedent

2. locus poenitentiae

3. hear the case but ignore the illegality portions

4. public conscience test

D.G%/%&*)"#-#D.G%/%&")"
Facts: H transferred house to W to protect property from claims by creditors (claims never made and debts were
actually paid out). W sold house and H tried to sue for price claiming W was trustee under PIRT. He lost.
e Court strictly applied ex turpi causa - no disgraceful matter can give rise to an action; invoked where a given
plaintiff genuinely seeks to profit from his illegal conduct
o Where this arises — court prefers the person in possession [pari delictum t where there is equal
guilt the court prefers the possessor]
o Court refuses to give effect to any presumption because this would result in court participating in
the illegal scheme
e Title stayed with the person who had it at the time of the action and equity did not enable enforcement of
the beneficial title
e Rationale: to allow evidence of the illegal motive/intent that explained the transaction would enable a
litigant to prosecute his/her case without clean hands [violates maxim: those who seek equity must do
equity]
o Results in transferee gaining a windfall; even where they may have been complicit in the illegal
transaction
o This result was viewed by early cases simply as an inevitable byproduct of the court justifiably
refusing to deal with a case tainted by illegality.

8((69&!%"6#-#8((69&!%4'6

Facts: couple into spouse swapping. Mrs persuaded Mr to transfer a farm into her name because she feared Mr
might getsuedfor » 0] v 8]}v }( (;(no &lpw ef action for this, so never sued. Mrs left Mr; Mr sought
beneficial title under PIRT. Mrs asserted legal and equitable title under PA. To rebut PA he had to show that the
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transfer was done to enable him to be judgment-proof. Mrs argued that this intention was inadmissible
(D.G%/%&*))
¢ Intent to defraud is not enough to preclude evidence rebutting PA — bad intent is not enough to apply %;#

J&SI#)
o While there was illegal intent, this scheme could never be carried out to defraud anyone, therefore
§Z JUES ( 05 ]85 A ev[8 VvI}puPZ 3} ul A] v ]Jv u]ee] o
e Z 0 A V3 8} "% Vv A3z ( §8Z3833ZE AE v} & ]8}E. "~ ( §
transfer.

e laskinJ pointed out that the scheme to retransfer was hers and so she could not rely on the PA.
e SCC effectively overruled D.G%/%&*)"

5(./#U(%"],%" "%t
e CL doctrine that allows for production of ordinarily excluded evidence to rebut the presumption
e The doctrine applies where the parties never actually carry out theirill P 0 ¢« Z u v "E % vS_ }(]
o If Atransfers to B to effect an unlawful plan but they then withdraw from the scheme before it has
been fully executed, A is not precluded from bringing evidence of their actual (dishonest) intentions
in making the transfer in a claim to recover the property.
e Doctrine applies whether the parties withdraw from the plan because they had a change of heart or because
as matters turned out full execution of the plan was unnecessary
o Only able to repent if you have undone the damage - if no creditors were actually defrauded
o If creditors were defrauded you have to reimburse them before making this argument (repenting)
o &IO%#H-#: &IV !'GH#.(/&HAa creditors avoidance case where intent was not put into effect; applying
1(./'#$(%",%",1)%

D-'6#-#De(P¥%F3D3A
Facts: P and D cohabiting; pooled money to buy house as joint owners; he did lots of work on house then
transferred his interest in it to the D. Did this to avoid house being vulnerable to litigation if he got into drunk
driving accident. Then she leaves him. Clear that he had not intended a gift.
e Court found for P - was influenced that there were no actual creditors at the time of transfer
o Gave effect to PIRT without the need to hear evidence of fraudulent intent
e JUES % Eulss §]}v 8} P} JEA E v +Ju%oC ] Vv[§Z & 3$Z A] v
rebut the PIRT tin all other aspects gave effect to the transaction
o In other words let the presumptions determine outcome without the rebutting evidence that
explains why the transaction (with its illegal intent) took place
e ,E 3Z A+ 0o E Al v 38Z 8 Z ] vV[8]vs v SiZhis3dhuttedPAE < Vv }p!
without him needing to rely on illegal intent evidence

8(&(E#-#WHB" #3CA
Facts: P owned farm; transferred to his sister to put it beyond reach of business associate who had sued him.
Action against P was successful but associate was able to recover debt without the farm. Sister refused to re-
convey; P sued for recovery of the farm and won
e Court found PIRT in W favor could not be questioned

o Defendant sister as transferee had the onus of rebutting PIRT

= Any additional evidence inadmissible because of illegal purpose behind the conveyance
o (Notice that the PA does not apply because this was a brother/sister relationship.)
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AM1%2#-#01111E) "#<J"E1'GHB)MA
Facts: P and D, lesbian couple ~W } ev[$ plichesed asRduse. Title registered only to T, but both paid
and common intention for tenancy in common. Title registered only to T so the D, could fraudulently obtain
social security benefits; that money was used for both of them. D, repenting fraud, reported the matter. They
separated; P left house and sought to evict D. D gave evidence of her contributions to the purchase price
asserting beneficial title under PIRT
e Even inthe case of illegality which was known to the courts a person could succeed in recovering the
property if the case could be pleaded without the need to rely on the illegality
o D could establish an interest in the house without relying on the illegal purpose tPIRT gave her
equitable title whether illegal purpose was revealed or not
e Dissent: held that once the court becomes aware of the illegality it will assist neither party (D.G%/%&*)"#
formulation)
o Allthejudgesoverruled %o 0] }Ive ] v _ 8 ¢3 %usd (JEA E-coftwdlld JuES
decide admissibility of tainted evidence after weighing the adverse consequences of granting relief
against the adverse consequences of refusing it [K%1'("##K%1'(T

Y(',%8&#-#Y (', %8 1%E)1!,2#)"6#UCa
Facts: father transferred 4 properties to daughter to avoid A] ( potential maintenance claim; clearly part of an
illegal agreement. Creditor not actually thwarted. Father demanded retransfer from daughter; she refused
argued PA. She argued evidence to rebut PA was inadmissible because of illegal intent t done to avoid creditor
e Court found the parties in pari delictum but found evidence of illegal agreement inadmissible
o "/§]e Al3Z PE 8 Eousv 38Z38/Z}o 8Z A] v -conpycarfov]vP §
He 8} E U8 8Z % E *pu%s]}v }( A v uvsd Jv ( AYE }( 82 1
e Where PA involved - refusal to hear tainted evidence works against the fraudulent transferor
e Effect of thei®)&#6%1!.,/*#le is to favor the possessor

K%1'("#-#K%1'("#<C/',&) L )#EA"E1! G#L1)M#&% %.,%64# BIH#1%6 2#-#01 1 1 ERA
Facts: Appellant mom paid purchase price for house conveyed into names of her kids, the respondents;
transferred to allow mom to get social security money. Mom intended to retain beneficial interest; she called for
legal title from kids. Daughter wanted to do it; subject to her retaining beneficial interest under legally non
rebuttable PA
e Court held that: PA had operated but had also been rebutted, even though to rebut it involved evidence
disclosinP §Z u}$Z E[* ]oo P 0 %ol E %o}
o ©00}A u}u 3} U Al v }(*ZuV A +v[§]v A]S ex@sitoddy o
rule (applied locus poenitentiae?)
e  McHugh J: rules around illegality had been originally framed in a very different society. Today, we live in a
highly regulated society and that has changed the legal environment
o ex turpi causa rules should be updated for modern times - “public conscience” test
= JvA}oA ¢+~ o v JVvP §Z A Ee }vecpv )}  PE v3]VP E 0]
pve cpvoe J(E (pe]vP & o] (X_
o TEST requires application of these criteria:
= (1) proportionality tis the law proportionate
= (2) civil sanction must further the purpose of the statute and not impose sanctions for the
unlawful conduct which the statute doesn’t consider - review the statute to see what
sanctions are contemplated ( }v[3 A v 3SgerahzelE
e Applied the criteria: If daughter won, the mother losing her home would be a drastic consequence. The
court must then ask whether the Act contemplates penalties beyond those set out in the statute. McHugh
took the view that they did not so he allowed evidence to rebut the PA. Mother wins.
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COMMON INTENTION RESULTING TRUST

e Presumption of intention is inferred from the conduct of the parties
o Intended as aformula for doing equity

U%,,P/'#-#F%.RPf6&

DISSENT: Contributions by one partner in a conjugal relationship and accepted by the other raises a PIRT

e Where people have lived together and together they have amassed property - even though it may be in one
party's name, if they both collaborated you can infer a common intention that property is to be held jointly
(equally)

e Basis for Common Intention RT:

o ™ }VSE] MS]}v u C v *%lue v (E oC %0 S C 8z }szZ & (
operation of a common household give rise to a rebuttable presumption that, at the time the
contributions were made and accepted, the parties both intended that there would be a RT in
( A}JuE }( 82 }IV}E 3§} U *HE Jv § Eue }( 3Z A op }(8Z }vé

MAJORITY: rejected Common Intention RT; used constructive trust for preventing unjust enrichment
e Requirements for constructive trust to address unjust enrichment:

o 1. Enrichment

o 2. Corresponding deprivation

o 3. Absence of any juristic reason for the enrichment

= Person in relationship prejudices self in interest of enriching property; it would be unjust to
allow recipient to retain it
e For UE to apply there must be some causal connection between acquisition of property and corresponding
deprivation

o Ms Becker contributed time and money: was her contribution sufficiently substantial and direct to
entitled her to a portion of the profits realized from properties of sale of property?

o Court held that she believed she had some interest, this expectation was reasonable and the guy
freely accepted the conferred benefits

= Extent of interest must be proportionate to contribution, direct or indirect, of claimant

THE BENEFICIARY

NATURE OF THE BENEFICIAL INTEREST

e KAV (Edalright to property has 2 hallmark characteristics:
o Exclusivity of possession which extends to enforcement over third parties who happen to receive or
come into contact with the property
o Priority should the person currently in possession (borrower, say) become insolvent
e Tee has 1%E)1#,!fb%he property = alone has all the legal rights and powers associated with the property
e B has the %"/!,)O1%#,! iltHe property = personal rights against the trustee:
o Tee must comply with his/her duties under the terms of the settlement and,
o Tee must exercise all his powers over the property so as to advance the best interests of the B
(because Tee is a fiduciary)
= Performs these duties within parameters of trust instrument, or if it is silent, by law
e “Equitable Title” tB gets the exclusive entitlement to the benefits of a given asset
o Not all equitable titles are beneficial entitlements
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=  Where B declares a trust re: his equitable title, this passes beneficial title to a sub-
beneficiary; the original B then has a bare equitable title in relation to sub-B who is the only
one entitled to the benefits of the property
o Under equitable title B only gets the right to enjoy the property (and no rights to manage/control) t
§Z & (1&E vis £ & ]- UJV]*SE 3]A }E J*%}]3]A BQ)AAE- }
-#K)61%&
= Equitable title has limits — it is confined purely to the question of enjoyment
e Tracing = B has rights that enable the tracing of individual assets from a trust fund into the hands of a third
party
o Where the Tee has fraudulently parted with trust property and the third party is not a O(")#9!6%
purchaser for value the beneficiary can recover from that third party.
o Inthat respect the beneficial interest is proprietary or !"#&%t#deemingly in each item
o dZ]e Eu C }(8z v (] ] €EC ] Pn&'("LEgHt\agsihsttle truftee for breach
of fiduciary duties

SUMMARY OF NATURE OF BENEFICIAL INTEREST
e Beneficial interests are property interests (in rem - with remedy of tracing available)
o thatreferenceB[e <u]S 0 8]S0 ]Jv §Z eep i § (thegBavaduygbibity tis drele S
strong/resilient rights)
e B has rights over the things in the trust that can be asserted against Tee - only in respect of the
administration of the fund as a whole, through an action in breach of trust
o This is because the trustee must act in good faith and reasonable care in dealing with things in the
trust ]Jv §Z v (] 1] €C[* tornfakéwsly Gathosized dispositions under the trust (fiduciary
duty; exercised within limitations of the trust instrument)
e Incertain circumstances, somewhat restricted, the beneficiary can assert his/her beneficial title against third
parties (ex. third parties who receive trust property knowing or with reason to know that the property was
derived through breach of trust)

D.G)1! #-#K)610&
Facts: B endeavoured to distrain for unpaid rents against a property in which he had an equitable title under a
trust. Held to be an invalid distraint
e Distraint = seizure of property to obtain payment for rent (right to distrain lies with the legal owner of the
property in rem)
e Bcan’t effect actions that only the legal owner has a right to effect (ie. the Tee has to levy this action)
o B only has a personal right to bring action against the Tee for breach of trust — can’t take over
Tee’s duties

F)P%&#-#C&.GY%&I5&HY %
Facts: Lady Archer- " Z ~A a UK resident, was the beneficiary in a trust of several properties (shares, stocks
etc) outside of England. Income generated from the trust fund did not enter the UK. UK revenue authorities
sought to tax the fund (administered in the UK) under legislation that, for UK residents, rendered taxable
%o}ee oo]}ve 5Z 3§ A E NeZ} leU ¢Z E « }JE E vSe -3US3Y A VhE<X}(SEZ 5
shares or rents in the trust fund for tax purposes. A-S lost.
e A-Sargued that individual items of trust A E v[3 A +§ th¢nveqlit@Ble interest was in the income
stream of the whole trust of assets the proper administration of which she was entitled to enforce as part of
her personal rights against the Tee
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o tZ & ez "~YAv _ A ¢ 3Z  o0pu-3ighb geftdmingEo proper administration by the Tee
in respect of a fund with individual things that changed constanty U AZ] Z «Z ] v[§ «u]8 o
individually
o OnthisviewA-~ ] Vv}§ }JAv §Z 73} U «Z (madelu@Eth6Funds elustdiof ersonal
rights against the tee for proper administration is the property she owned and it was not taxable
e Court held: B has a distinct equitable interest in the individual items of property that make up the trust
fund (as opposed to having an interest in the proper administration of the trust fund as a whole)
o But only the Tee has exclusive power to dispose of shares (or other trust assets) and unilaterally
AES]vPu]*Zz §Z o P o~v §Z E (}& 5§z [+ <u]S oopery]B80 ]v §$Z
supports idea of equitable interest in the fund rather than the individual items
e DISSENT: Is it not better to view the B as having a proprietary interest in equity to the#und#®f (shifting)
assets, rather than in each of the specific items that make up the fund at any given point in time
e However, if the dissenting view is more in accord with the reality of practice and administration, it, too,
gives rise to anomalies:
o Issues with the dissent view too: B can terminate the trust and acquire outright (legal and equitable)
title in the property under the rules in D)/"6%&'#-N#T)/,1%&

C&.GUEGC%Yo#-#8) &BKBOMHD(&PA

e A-Swon on same facts as F)P%&#-#C&@%&Ed96t this time in New York

o IMES PE  efutaBle ifterest is in the fund as a whole rather than in each of the specific assets
that make up the fund at any given point in time

POSSESSION OF THE TRUST PROPERTY

In Re Bagot’s Settlementi
Facts: B wanted to manage real estate in the trust; can B as B demand possession for the purpose of rent
collection
e B[+ ]0]3C 3} o0 A13Z 8Z Jv ]Al] p o ]85 ue]v SEU-S He }( Z}elz &
Tee alone has this power and duty
e If the B as B were able to manage the property this would contradict the nature of a trust tthat legal title is
held by the trustee
o Although there was no right of B to claim possession, the court exercising its discretion, could allow
B to act as an agent of the trustee and collect rents
o If she acted contrary to the best interests of the Bs (herself included) she could be removed.

ALIENATION OF THE BENEFICIAL INTEREST

METHODS AND FORMALITIES
e As property, the beneficial entitlement can be disposed of as a chose in action
o Law and Equity Act s 36 - requires formality of written document signed by B delivered to the Tee
e /(d } ev[3§ E ]JA v}3] U 368 capddministprithe €Eust according to the original trust
instrument

5)M#)"6#JM1,2#C. s 36 — Assignment of debts and choses in action
36 (1) Assignment of legal chose in action requires: written document, signed by B, express written notice to Tee
prior to assignment
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(2) If Tee has notice that the assignment is being challenged by B, (a) Tee may call on persons making claim to
interplead concerning the chose in action or (b) Tee may pay the chose in action into court in conformity with
Trustee Act

[1#8/1 L (#-#F(1)" 618 %)' (" #O(&H5)M#) 647!, 2#C., Stitc?a

e “choseinaction”: (}EU }( %o E}% ESC SZ 5§ <« E] ¢ ™ 00 % E+}v o E]JPZS-

oJu }E v(}E C S8]}vU v v}S C S I]JvP %ZCe*] 0 %o}ees *°]}v_
Prior to legislation:
o assignee could sue for specific performance in his name in the courts of equity (if absolute transfer t
ie. no rights left with assignor)

o J( *pu]vP (}E& u P « 35Z]e Z S} }v JvSZ v u }(SZ e]PV}ICE

transfer of contract to assignee; assignee was not in privity with Tee)
e Law and Equity Act s 36 - sets aside this difference
o Compliance (written notice to trustee/debtor etc) allows for the assignee to sue alone, in his/her
own right, in any court without the need to interpose the assignor in an action
Where there is no compliance with formalities set out in s 36:
o Assignment by the beneficiary to the new beneficiary A]3Z}us (}Eu 0]3C }u%o] v
ee]Pvu v8_ ep i § 8} 8Z }JA Epo -
o Where assignment is not in compliance with the legislative formalities tthe new beneficiary needs
the assistance of the original beneficiary to sue
e The requirements of section 36 are also sensible from a proof of transfer perspective
e Failure to comply with s 36 doesn’t vitiate the transaction — but makes it very difficult to enforce

Timpson’s Executors v b%&O/&2
Facts: no assignment had taken place; B had given to the sub-Bs (her children) t ~@E A} 0O U Wrs3T X _
had directed the trustees to make payments to her children from time to time; the money came from NYC to the
UK to each child. Amount paid to the kids was included in D (E * Yass#§sments. She argued that those sums
had actually been alienated in NYC, did not belong to her and so were not taxable in her hands
e Ways that the beneficial interest in an equitable title can be disposed of by the beneficiary:
o 1. B can assign it to the third party directly; writing is required
o 2.B candirect the Tee to hold the property in trust for the third party; writing required
*  Must follow the requirements set out in D)/"6%&'#-#T)/,!%&#do this transfer
o 3. B can contract for valuable consideration to assign the equitable interest to the assignee
= writing is a good idea; but not necessarily required - vendor holds equitable estate on a
constructive trust for the buyer as soon as contract is effective
= Constructive trusts arise by operation of law and need not be in writing. However, the
arrangement does seem to fit within the purview of section 36
o 4. B can declare himself as B to be Tee for the transferee of such interest
= But where B declares himself Tee for an assignee tcompliance with s 36 is important to
Veu@®E 37 }JEJP]v o d [* %}A E. & E}P §
= QOtherwise there is a sub trust (i.e. with a trustee, a beneficiary with non beneficial equitable
title and a sub-beneficiary with beneficial equitable title) Notice to the beneficiary is not
required.
e Court found instructions to the Tees was a revocable mandate rather than an assignment of equitable
interest to the children - as it did not give the beneficiaries enforceable rights against the Tees
e (Arevocable mandate is a form of authority to act: an interest cannot pass until the mandate is acted upon.
If the mandate is acted upon the mandate will be complete, if revoked before it is acted upon the
assignment fails.)
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PRIORITIES BETWEEN ASSIGNEES

+'BYb#4)'6) 1%

Priority among assignees is determined by time tthe first assignee gets priority
o The fact that a trustee informed by the first assignee had died did not affect his priority even though
the new trustee has not been given notice by him.

RESTRAINTS ON ALIENATION

:GUHU&(,%.,!-%# &/,

Protective trust (“spendthrift trust”): § GEu]v § « [+ E]PZS &8} ]v}Iu AZv §Z C Z A }
something happens that the S sets out in the trust instrument
o After the happening of any such event, both the capital and income of that B are shifted to new
beneficiaries tusually the children of the original B as they attain the age of majority
Protective trust is, in reality, two trusts:
o Stransfers assets to Tee with determinable life interest in favour of principal B and providing that on
the occurrence of a determining event the trust property is then held on a second trust which is
(S v ]J* & §]}v EC SEpu+3 Jv ( A}pE }( 0 ¢ }(}i 8¢ ~ /X %C
o On the happening of the determining event the secondary, discretionary trust vests the equitable
interest in the new class of beneficiaries and the trustees administer for them and appoints from

them
Use of determinable interest is important
o if restraint on alienation is worded as a condition e ¢ <p v3 ]38 ] A}] ~~}v }v ]8]}v &z
o ]J( E «SE Jvd }v o] v 8]}v ] A}E . § BEul]v 0o ]Jvs & 35 ]88 ]

Based on historical CL distinction between conditions subsequent and determinable interests
If found to be a condition subsequent tthe condition is struck down and the gift remains without the
condition

o Means the principal B takes without the protective instrument intended by S
S can f transfer property on a protective trust for himself V. ][+ P ]Jve*3§ %onastoa]nt S6a}ienation [7%#
F&%M%&'#D%,,1%0*%",

TERMINATION OF A TRUST

B can terminate the trust by directing the Tees to direct legal title B
Requirements to terminate the trust (combination = '/1#/&!"):

1. B has attained the age of majority
2. B is compos mentistand
3. B is absolutely entitled to the trust property (the (E (Econt|rigencies)

D)/"6%&'#-#T)/,19%&
Facts: Trust said at 25 V was to get capital and accumulated income. V turned 21 (age of majortity) and wanted
to terminate the trust; V succeeded

V was sole B; the interest had vested in him at the date of the gift; but enjoyment of capital and
accumulated income was postponed until he was 25 tie. he held an immediately vested indefeasible
equitable interest in the capital with enjoyment (payment) postponed until he was 25

He could terminate the trust when he turned the age of majority = 21 years
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e The interest in the trust was vested in V at time of the testator’s death - intentions of the testator
concerning pay out date were ignored in preference to those of the B
e What counts as vested or contingent interest is a matter of proper interpretation of the will/grant
o Law leans toward an interpretation that favours early vesting (will find early vesting where they can)
tif the language is unclear, will be interpreted to give early vesting

REASONS FOR ALLOWING TERMINATION BY BENEFICIARY
. 00}A]JVP §} § Gu]v 8§ 8Z SEu+S AlJ}o 8 « §Z ~[+ o EoC ]vs v3]}v
e Rationales for rule in D)/"6%&#-#T)/,'%&
o The law prefers outright ownership (instead of trust ownership) t because it allows for freer use of
the property; easier alienation; economically preferable as promoting free market
o Ruleis more in line with historical CL concepts of ownership and freedom to use, enjoy and dispose
of property
o Desire to treat adults as autonomous agents able to care for themselves- }v[3 A v§ Z v
ruling from the grave
o B[e JvS E ¢S5 ]esothefoiflso one else who has any beneficial claim to the property anyway

T%#52' P
Facts: testator gave estate to wife and son living in Russia. Contained clause postponing distribution of residue
by T e uhtil they are absolutely satisfied that the beneficiaries are free and unhindered to receive the said
benefits without interference fromth @& PJu uv & AZ] Z §Z C (€ ;BéddEo be wéeat€d E ] ]Vl
interest
e JUES Z o 3Z 5 3Z PJAJVPIA «3]JvP }( 8Z PJ(3 A ev[3 *pe%o vV V ipe3 3
the enjoyment) ttherefore interest was absolutely vested and Bs could terminate the trust
o Court also held the clause was semantically uncertain tso held it void
o Discretionary aspects were too uncertain ttherefore B entitled to the gift absolutely

TERMINATION OF DISCRETIONARY TRUST

e To terminate trust B must have absolute interest

e Indiscretionary trust where class is too wide this is impossible (ex F)6%" type)

e Ifall Bsin discretionary trust are identifiable under the trust they can act together and if combination is sui
juris tcan unanimously agree to terminate the trust

e Also the life tenant and remainderpersons tif all sui juris tcan combine to call for the trust

e Where equitable interest in real estate owned jointly t neither party can collapse the trust on their own;
but together can demand transfer of legal title into joint names

e If the vesting of the interest is contingent on some future event = vesting only occurs on the realization of
that event (ex. age

o Presence of gift over may indicate interest itself is intended to be contingent

¢ The policy of the courts is to favour early vesting in interest and so construe the contingent words as

referable to the vesting of enjoyment or possession, and not interest

+'#7%#D*HG
Facts: testator gave trustees % of estate to pay at their absolute discretion, income for the maintenance of W
and/or all or any one or more of her childrenfor W[e 0]( U & u Jv & SBséafmbined]and@ssignéd
the beneficial interest to a company to secure a mortgage
e Held that the sole Bs collectively were entitled to assign their interests to the mortgagee
o The third party mortgagee is then entitled to demand payment from the Tees until mortgage is
discharged
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o The trustees had wanted the option to pay Mrs. A directly rather than Legal and General Assurance.
The company was unsuccessful
o If all the objects entitled to both the income and capital act in unison and if they are '/I#/&!'#they can
terminate/direct trustee in a discretionary trust and can acquire/deal with the property for their benefit
o vyou treat all the Bs together as if they formed one person for whose benefit the Tees were directed
to apply the whole of a particular fund

T%#3G(6)P

Facts: Testator gave whole estate to Tees for the absolute benefit of multiple Bs who were children of siblings
living in USSR. Tee given wide discretion for distributing among Bs. Money was to be spent on sending parcels
(no more than 3 parcels/person chosen in any year)

e Court held the discretion was invalid:

o Testator had attempted to do the impossible - bequeath absolutely and then restrict the right to
take absolutely (evidenced by an absence of a gift over) through discretionary powers given to the
trustees

o HeldthatBshad Juu ] 38 0C A ¢ ]Jv3 E 3 }v-&odsasdtme of payinént only
was postponed to the exercise of discretion by Tees

o Equal division between Bs was ordered

e Discretionary trusts held to be presently vested interest with future enjoyment subject to exercise of
discretion by Tees

REDUCTION OF TRUST PROPERTY VALUE IF DISTRIBUTED
e  Where trust property is divisible and one or more Bs are sui juris and absolutely entitled - they can
individually call on the Tee to transfer to them their share of the property
o Easy with money as trust property, often more difficult with shares and impossible with land
e This division can occur even if it results in a minor reduction in value in the rest of the property
o 51(26'#F)"P#-#[/P%&he reduction was too great and therefore not allowed (as controlling shareholder his
shares would have been worth more than the remaining shares of the other beneficiaries)
o Shares had to be sold and B calling trust got his share of the money
o  7%#0)&'G)1flwhere trust property is divisible and one or more Bs are sui juris and absolutely entitled, they
can call on Tee to transfer to them, their share of the property; even if division would cause reduction in
value of trust property
o certain Bs called for a quarter of the shares in a large company as it would take 20 to 30 years for all
Bs to be eligible tthis was allowed
o It } ev[38 u S grdierty(is held on a trust for sale with a power to postpone sale
o 7%#D)"6%*)"- If division would cause undue hardship on otherBs t C} 4 Viyifle the trust property;
case favours termination by some of the Bs of their share unless clearly unfair to the others; court favoured
PJAJvP (( & 8} §Z [ E]PZ3+ 3} ]A]°]}v
o Undue hardship rule = no entitlement to call for division if trust property is land

VARIATION OF TRUSTS

~

e Trusts often have a long lifetime t } E]P]v 0 § (Eue u C }u Jv <«<u 8§ }E } S o0 ¢ §}
e Need to vary trusts usually arise where you have multiple B and contingent interests
e CL gives courts very little jurisdiction to vary a trust
o  3G)$*)"#-N#3G)$*)" - court declared it has no power to authorize the variation of terms of a trust even
though all adults assent and the variation is for the benefit of all infants
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FOUR EXCEPTIONS to this general inability of the courts to act:
1. Inherent jurisdiction — to vary administrative terms in unforeseen emergency; unanticipated by S
JMES v I}voC A EC d [*uvVv P uvs %}A E-
Not authorized to vary quantum or type of beneficiary interest under the trust
This power is not easily invoked - used to protect trust property in some way
2. Maintenance jurisdiction
Where trust is to support maintenance and it is not achieving that purpose
Court can direct payments to Bs if they need money to live in manner appropriate to trust expectations
3. Conversion jurisdiction
C}VA ESe Jv( vVS[* SEU*S % E}% ESC (E}u Ewhed@Gaistinhce@ chid 05C v
requires asset mix to be changed
4. Compromise jurisdiction [no longer existed t3G)$*)" ]
Where conflict between parties t court has jurisdiction to vary trust in accordance with compromise met by
those parties tto avoid litigation
3G)$)" Z ¢ o]Ju]v § §Z JMES[ ]o]SC 8§} } 8§Z]-

&S H)"6#D%,,1%*%" #T)&!)),|("#E&F3A
Court approval of variation
(1) if property is held in trust, the Supreme Court can approve on behalf of
(a) anyone who has an interest under the trust (direct, indirect, vested, contingent) who by reason of infancy
or incapacity is incapable of assenting
(b) anyone, ascertained or not, who may become entitled, at a future date, to an interest under the trust
(c) anyone who isn’t born yet
(d) anyone whose interest may arise through discretionary power exercisable after failure of existing interest
[protective trust]
Any arrangement proposed to vary or revoke the trust; or give trustees more managing/administrative powers
e /VE ¢ 3Z *}% }(3Z IUES[s ]vZ E V3 %o }toy@oFihgho fhdrodsd@nfos v .3
unborn, born but not sui juris, or those at risk of protective trust
e Court is able to approve an arrangement varying the trust by giving consent that may be needed on behalf
of listed parties t this allows you to get unanimity among Bs which is required underD)/"6%&'#-#T)/,1%&
e Statute allows variation of beneficial JvE E ¢3¢ AZ E 5Z SEu+Se Z A +3Z 35 V[§ £

Benefit to parties interested
2 court can’t approve an arrangement on behalf of someone listed in '#=<)AS#<OAH(B#ss. & appears to be for
that person’s benefit
e N v (]5_beénconstrued broadly to include: financial, moral, educational and social benefits
e See Re Weston’s Settlement; Re Remnant’s Settlement; 7%#)&&!~oJu]ss ~ v (]$_ ]v <}u .

Deemed trust (includes life estate where there are successive Bs)

4 (1) Supreme Court can exercise its powers under this Act in respect of land subject to a legal life estate
(2) under this section: (a) the holder of the legal life estate is deemed to hold land in trust for himself and
successive holders; and (b) Bs of the trust are deemed incapable of consenting to the arrangement

Court appearances
5 Public Guardian and Trustee is entitled to appear and be heard; and to any costs the court orders
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T%HF/I&H#
Facts: S seeks consent of unborn persons to arrangement to vary trust to give Tees investments powers to
enable minimization of tax and succession duties; arrangement would enlarge investment powers of Tees; all
living Bs were sui juris and had agreed to arrangement
e Court assent needed because the class of beneficiaries also included unborn persons
e Court gave consent on their behalf to the arrangement
o Tax minimization, advancing financial interests of the Bs - held to be appropriate arrangement
o “benefit” includes financial benefit of tax minimization
e Note 7%#D)"6M%11#)(BL#:&/',: example of consent given by court for unborn Bs under a proposed
variation of a pension plan that would benefit all persons including those lacking capacity, ascertained and
unascertained.

Re Weston’s Settlementifexpands “benefit” beyond merely “financial benefit”]#
Facts: Lord Denning for the Court - refused to consent for Bs lacking capacity (minors), to an arrangement that
would appoint two new trustees from Jersey to enable resettlement of a UK trust into a Channel Island trust and
a discharge of the English trust; S seeking to avoid capital gains tax
e Court stated that financial benefits are not the only consideration in determining what benefits a minor

o Role of court is to protect those who can f protect themselves

o Educational and social benefits are equally important (to financial benefits)

Re Remnant’s Settlement Trusts#fexpands “benefit” beyond merely “financial benefit”]#
Facts: Trust gives contingent interests to kids of two sisters. Trust contained forfeiture clause if they became;
married; lived with Catholic X ~ Av[e I] « E WNE}B &E®&] o[« &E §Z}0] X E&E& vP u
deletion of the forfeiture clause
e Court affirms that “benefit” in the Act is not confined to financial benefit — includes: benefit of any other
kind
o Here the benefit of family harmony and marital choice was sufficient benefit to vary the trust and
remove forfeiture clause

e Variation clearly disregards intentionofS t JU@ES[* % }A E 3} % E}A] }Jve v3 8§} A E] 3

T%H#1) &&AHLI* 'HI'N"E #6*(, (") 1#0%" %9 #,(H#E%, #.("%" #,(#-) &) X"a
Facts: Mom of emotionally devastated family wanted to vary a trust under the will of estranged husband who
had committed suicide; trust left 5/8" to eldest son and 1/8" to the other 3 kids. Gift overtochio E v[e Z]o &E
in event any of them died before 21, leaving a child. All kids at time of application were under age.
e Mom wanted family harmony by equal sharing - court refused to consent to the proposed variation holding
that arrangement did v{ financially benefit the eldest son and his possible (as yet unborn) children
e Considerations other than financial may, and should, be taken into account
o But emotional and psychological well being, which may or may not occur in the future, isn’t
enough to justify a substantial variation to the trust
e Sometimes social and emotional well being of the group of underage Bs is outweighed by disproportionate
financial disadvantages that would flow to one of them

TI"#-#F&),'GH3(1/*ON#<U/OL!#:&/' W RA, #I(&H%; Y 'EH#E!".&%,!("&
e TEST in exercising court discretion to consent on behalf of a person without capacity is that of a “prudent
advisor _
o JUES «Z}po o}} & Az § MNisvIkdund %o gresele it §
o Many variations are actually at odds with that " [intention
e WZK&W ¢ «Z}Ae }uESe 0}}I]vP u}E& 38} AZ 8§ v (]8* 8Z U §Z v &} ¢
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o +"#7%#.M%%BdPamount in the consideration is the possibility of the unborn realizing a financial benefit.
Where the likelihood is small, give a very liberal interpretation to the word “benefit.” Under the
circumstances of this will, there was a minute chance of an unborn receiving any benefit. All Bs, all of full
capacity, had agreed to the proposed arrangement which would have removed a financial burden on one
(ulJoC uu & PJA]JvVP ~E o0 %°+C Z}o}P] oU wu}8]}vo v (uloC v (]
o Look at how likely it is that a B will be born or fit into the contingency - the less likely, the more
willing the court will be to go along with the variation the current vested Bs

F%",)11#3(&$#-#3)")6)#:.&/" #3(
Facts: varying a pension plan set up as a defined contribution plan and carrying a $6.7m surplus. Bentall wants
$2m 8§} P} S} uu E&-U "Tu 8§} vS oo v "iX0 e ~-3ya&&E] usS]llv Z}o]l] C_ (}C
e Court: s 1(b) allows court to consent to a variation on behalf of Bs whose interest is contingent
o Here court has jurisdiction because the interests of members is split into a presently held interest
(entitlement to funds available to support pension) and a future contingent interest tdivision of the
surplus in the event Bentall terminates the plan.
e Good Bargain TESTW A} |a prudent adult motivated by intelligent self-interest and sustained
consideration of the expectanciesandrisks v 8Z % @E}%}* 0 u _ o]l oC §} %0 8
e Applying this test the court concludes the proposal is a good bargain and gives the consent of the future
members who would benefit from any surplus when the plan is terminated
o PA ~PE § A ]PzZS 8} 38Z ( %8 3Z 580609 %% E}A SZie. %0 E} %o}
influenced by fact that most Bs wanted this
o Here the test for consent was based strictly on financial considerations.

ADMINISTRATION OF TRUSTS — THE TRUSTEE

APPOINTMENT

e Trust instrument usually sets out the appointment
S has freedom to choose who/how many persons will act as Tee(s)
o BUT person(s) selected must have legal capacity
o Tees must be people who live in the jurisdiction
S may choose individuals, of any sophistication level
If several Tees appointed - usually hold as joint tenants; if one dies surviving Tees continue
o Only when last Tee dies will trust pass to his personal representatives who then become Tee
Trustees don’t have ability to delegate their responsibilities

CORPORATE TRUSTEE
e Corporate Tee = a corporation empowered by its memo and articles to engage in trust administration and
management (often called a trust corporation)
o If he does vifknow anyone with sufficient integrity, good judgment or management and investment
capabilities - S may decide to use the services of a specialized corporate trustee
o Corporate Tee almost always used in major corporate-interest trusts
o He SEU*S J}E%e+ E <} o EP U }(S8 Vv "™rNIE - Ju %% }]VvS o N %o
o Tees making decisions on certain topics need consent of the protector when exercising specified
powers, examples:
= To add or remove beneficiaries
= To distribute capital or income
= Tovary the terms of the trust
= To appoint or remove trustees
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o When you create a protector be careful t %0 E}S S}E Vv[S§ § «d }E& $Z C
Tee and the trust will collapse

APPOINTMENT OF NEW TRUSTEES
e Atrustee must accept an appointment t position of trustee is a fiduciary relationship, and some individuals
may not want to take on that responsibility
o If one Tee refuses ttrust instrument usually sets out an alternative trustee to be appointed
o Ifiinstrument is silent - court has inherent powers of appointment — equity will not allow a trust to
fail for want of a trustee
o If all else fails - court will appoint the Public Trustee (entitled by law to charge for services)
e Mechanism to appoint new Tees is provided under the Trustee Act s 27
e When a trust is created with several trustees they hold as joint tenants tright of survivorship arises
e Unanimity is required for all decisions unless the trust deed provides otherwise
e If one Tee dies the survivors continue alone - personal representatives of the last survivor succeeds as Tee
until replacement Tees appointed [Trustee Act s 27]
e Continuance of the trust occurs through trustees appointed by:
O an express power (in trust instrument)
o ageneral statutory power (in Trustee Act)
o the beneficiaries under principles of D)/"6%&#)"6#T)/,'%&
o the court on application by the beneficiaries (Trustee Act s 36)

&S\ %%#HC. #

Power to Appoint New Trustees

s 27 (1) If Tee is dead, out of jurisdiction for more than 12 mos, wants to be discharged, refuses, or is unfit to act

in them, or incapable of acting in them then the person named in the trust instrument as the one to appoint new

Tees (or if trust instrument is silent — the surviving or continuing Tees for the time being, or personal

representatives of last surviving or continuing Tee) can by writing appoint a replacement Tee

(2) On appointment of a new Tee (d) the things required for vesting the trust property in the persons who are the

new Tees must be executed or done

(3) Once trust property is vested in new Tee — they have same powers, authorities and discretions as original Tee

(4)(a) Tee who is dead — includes a person who is nominated as Tee in a will but dies before testator

(4)(b) Continuing Tee — includes refusing or retiring Tee if willing to act execution of the provisions of this section

(5) Section applies only if there isn’t a contrary intention expressed in the trust instrument

e Essential function of s 27 = to ensure there will be someone who can appoint, to minimize applications to
court to make appointments

e B, Tee and others with a beneficial interest in the property have standing to apply to court (Trustee Act s 36)

Vesting of Trust Property in Trustees
s 29(1) deed which new Tee is appointed under can operate to vest, as joint tenants and for the purposes of the
trust, the estate, interest or right
Deed must contain a declaration by the person appointing the new Tee that the property vests in the
person who becomes Tee by virtue of the deed, for performing the trust
(3) vesting section doesn’t extend to land conveyed by mortgage for securing money subject to the trust, or that
a share, stock, or property that is only transferable in books kept by a company or other body
e 529 tautomatic vesting of many types of trust assets on the declaration of new Tees
o ¢Z E « E <P]E E PJ]*SE 3]}v ]V }u% V] o[ }}le <+ A oo
e instrument of appointment acts as a vesting instrument too
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Power of court to vest land in new trustees
s 33 court can make an order that directs that land subject to the trust vests in the new trustee — has same effect
as if interest had vested through proper conveyances of the land

Power of new trustees to transfer stock or chose in action
s 34 court can make an order vesting the rights related to stocks and choses in action in the new trustees

Power of Court to appoint new trustees
s 31 if it is expedient to appoint a new Tee and it is difficult to do so without the court’s help, the court has
jurisdiction to make an appointment of a new Tee — either as replacement or in addition to other Tees
e Courts have inherent jurisdiction to appoint trustees
o Buts31 tclarifies scope of this power; enables court to appoint new Tees where » /A %o ]itwdll_
do this where persons designated to appoint in the will can { do so because they are mentally or
physically unable to perform or have predeceased the testator

Persons who may apply for orders
s 36 order relating to appointment of new Tee, or relating to trust property, may be applied for by person with
beneficial interest in the trust property, and persons appointed as Tee in the trust instrument

+"7%H:%* SV,

e Guiding principles for the court in appointing new Tees:
o Wishes of the settlor/testator t especially in respect of the characteristics set out as undesirable
o Persons who do not have an axe to grind t either towards the settlor or the B(s)
o Persons who will promote and not impede the execution of the trust

e Looking for broadminded, evenhanded people

RETIREMENT OF TRUSTEES

&/, %%#HC 5728
28 (1) if 2 or more Tees and one wishes to be discharged and co-trustees (and anyone else empowered to appoint
Tees under the trust instrument) consent to discharge and vesting of trust property in co-Tees alone — the Tee
who wants to be discharged is deemed to have retired
(2) vesting in the continuing Tees alone must be completed
(3) applies only if no contrary intention expressed in the trust instrument; jt’s subject to terms of trust instrument
e Where there are 2 or more trustees, a trustee using a deed may declare a desire to be discharged.

o That declaration must be served on the other trustees.

o If accepted he will cease to be trustee and will be divested of the trust property

o Remaining trustee(s) continue
e The founding trust instrument must not prescribe otherwise

REMOVAL OF TRUSTEES

e Trust instrument may provide the circumstances under which trustee removal can occur
o Usually power of removal given to a designated person t *% E}S S}E_ }E& “"Ppn E ] v_
e (Precise legal status of the protector is unclear: if too many non-fiduciary powers/rights bestowed on him
the trust could be viewed as bogus; more appropriately characterized as agency or some other relationship)
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&), %% HCH
Removal of trustees on application
s 30 Tee may be removed and a new Tee substituted in his place on application to the court by any B who is not
under legal disability, with support of a majority in interest and number of the trust Bs who also have capacity
e Provides that a '/'# /&!" B (with the support of a majority in interest and number) can apply to court to have
a trustee removed
o May be necessary if differences among Bs have precluded termination under D)/"6%&#-#T)/,'%&

Power of court to appoint new trustees

s 31 if it’s expedient to appoint a new Tee and it is difficult to do w/o court’s help, the court may make an order
appointing a new Tee(s) whether there is existing Tee or not at that time, and either as substitute or addition to
existing Tees

3("&(2#-#D,(P%'
e Applicable criterion for stepping in to remove trustees - welfare of the beneficiaries
o Removal requires an applicant to point to acts and omissions that endanger the trust property or
show want of honesty, appropriate capacity or reasonable fidelity
o Collectively these things point to acts that impair the welfare (or benefits) of the Bs
o & JouE S8} %E} M Juvse } ov[3 u}lpvs 8} Ju% JE]JVP §Z A o( E }(

T%#3("MELN(#: &/, ‘#<K(#EA>]cSHB",N#8C
Facts: Official GuardianandaB @E}uPZS v %% 0] S]}v ]Jv §Z }vsS A£S }( ™ }u 8] E «
disclosed "A] * %o E uJeuv E&mdngtHestRree Tees giving rise to accusations and bitterness and
makingit "A]J]ESH 00C ]u %o Feedtaagréd @a pdlEies concerning the efficient management of the
§ (E pindsmisconduct - Removal ordered
e Misconduct by trustees is not a prerequisite for removal
o /8] Vv}uPZ "AZ v 3Z }vi]vp UJv]*3E 3]}v }(BERE, bEviEyeds A]SZ ¢
the situation between the Tees becomes JU%o}**] 0 }E Ju% &} o _
o Because there must be unanimity among Tees t where there is widespread disagreement, the trust
can be ruined by inactivity
e Trustee issues which affect administration of the trust will affect welfare of the Bs

TRUSTEE DUTIES AND POWERS — GENERAL

e Tee (as legal owner of the property) has all the rights and powers to deal with management, use and
administration of all property entrusted initially and in the trust on a continuing/changing basis subject to
lawful directions in the trust instrument

o Powers and duties are assembled to make sure Tee uses trust property to promote benefit for B
e Because of fiduciary responsibility to B - Tees must exercise rights and powers in good conscience
o Means a Tee, because he must act in good faith and advance the interests of the B tcan { pursue
his own interests or someone other thanthe B[+ Jv A C & Zt§ive B priority
o Places unique obligations on Tees re: fair dealing and self dealing in course of administering the
trust
e Tee has duties and powers to advance S intention as set out in the trust instrument (favouring the B)
o Requires Tees have a measure of competence to meet the objectives of the S
o Issue of competence is considered by looking at what the objectives of the trust are
e Tees have no automatic right to be paid for their services t this must be agreed upon
o Include a provision in trust instrument if Tees are supposed to be paid for their duties
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e Tees can’t place themselves in a position where their interest conflicts with that of the B
o Ifthey do tthey have to disgorge those profits to the B
o Tees are prohibited from “self dealing” (purchasing trust property for personal use)
o However, a Tee can purchase the [ equitable interest pv (& $af dedling_ E PO
= je. Tee at one end of transaction B at other end (transaction voidable if there is power
imbalance etc)

DUTY OF INVESTMENT
e First look at trust instrument: it may direct how Tee is to deal with the property
o Trust to retain property
o Trust for sale t property must be sold
o Trust for sale with powertoretain t UplsS ¢ 00 % E}% ESC s }v[s Z A 8} « 0o
sale at advantageous time (butTee } ev[§ A v§ 8§} Z vP }v8} |8 §}} o}vPV o A -
damages for breach of trust)
e Where trust is for financial welfare of B t Tee has obligation to manage the property
e Tee on accepting an appointment takes on obligation to act - as an ordinary prudent person of business
would act in managing his own affairs [D$%!EG#)" #<=VVCA
o Requires Tee to put his mind to the matter of investing the property; not required to beat the
market; or be responsible for a general downturn in the market because of economic conditions
o Ordinarily this requires a diversified portfolio in which risk is spread
o Unless permitted by the settlement a trustee may not invest speculatively and must avoid as far as
possible hazardous investments
e Trustees can seek advice from investment experts
e Tees must invest in compliance with ss 15.1, 15.2 of Trustee Act; unless settlement provides otherwise
e Failure to act appropriately will result in a breach of trust

There are two broad aspects to trustee investment:

e 1. Duty to invest so that capital fund is preserved from risk, but at the same time yields a reasonable return

e 2.Investment must be made by Tee in a way that is even handed between different classes of Bs (ex. life
tenant versus the remainder person)

&S, %% HCH,

e Prior to 2002 the Trustee Act limited Tees to maximum % of specific types of investments and their location
outside of Canada- * HSZ}E]l ]JVvA «5u v3e_

e The matter is now less prescribed; governed by the general terms set out in ss. 15.1 and 15.2

Investment of trust property

15.1 (1) Tee may invest property in any form of property/security which prudent investor might invest in

(2) this doesn’t authorize Tee to invest in a manner that is inconsistent with the trust

(3) Tee may invest trust property in a common fund managed by a trust company; whether or not it is a co-Tee
Allows for much broader investments than old provisions tonly limitation is prudent investor test

Standard of care
15.2 In investing trust property Tee must exercise the care, skill, diligence and judgment that a prudent investor
would exercise in making investments

Legislates the D$%!EG,#-#8)/tdbt
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Y)1%'#-#3)")6)#U%E&*)" %" #:&/' #3(#<B33A

Facts: Testator gave estate, consisting mainly of shares in Boyles Brothers to his W and kids in succession in trust
administered by W and Canada Permanent Trust; CPT sued by the children Bs for breach of trust; CPT had W
joined in the action

Because of gift to Bs in succession tthere was no duty to retain; Tees were under a duty to convert the
©Z E o N e o}}v o A VS P }u*0C %o}ee] 0 _
Standard of care and diligence required of a Tee in administering the trustis- §Z § }( % E-<}v *}( } &
prudence in managing his }Av  (( JE-« _
Prudent person TEST operates uniformly forall Tees: * A EC $EUS Z -« v A% § S} ¢
J(IE Jv EC % En v Alpo g
o Standard unity tno higher standard for corporate Tees; duty of care is the same standard for
professional trust companies and individual Tees
o s15.2 does v{alter this - likely confirms it
Both co-Tees were found liable for breach of trust for their failure to invest as a person of ordinary prudence
o Court considered that CPT should have sought a court order to deal with this matter if W was being
difficult
o [forsomereas}v t A ev[§ }ve] & 8} Z A 3}« | 38Z }IuES[s ]E 3]}v
But the W was exempted from liability under Trustee Act s 96 (she acted honestly, reasonably and was
uninformed by co-Tee)
o $96 tcan relieve Tees who need special consideration
o To be relieved from liability under s 96 t must have acted honestly and reasonably

Trustee Act

Jurisdiction of court to relieve trustee of breach of trust

96 if court thinks a Tee who is personally liable for breach of trust has acted honestly and reasonably, and ought
fairly be excused for the breach and for failing to get direction from the court re: the matter in which breach was
committed, the court may relieve the Tee wholly or partly from personal liability

Trustee not liable if overall investment strategy is prudent

s 15.3 exempts a trustee from liability if the losses were the result of the implementation of a plan or strategy of
investment of trust property and that plan reflected reasonable assessments of risk and return that a prudent
investor would adopt

3(M)"#-#D.)&E!L1#<=#\V\A

Exclusion of investments on moral grounds?

o Tees must put on one side their own personal interests and views. Tees may have strongly held
social or political views and object to any form of investments - in the conduct of their own affairs
they are free to abstain from making any such investments

o Under a trust if investments of this type would be more beneficial to Bs than other investments,
Tees V [r&frain from making the investments by reason of the views they hold

o Trustees may even have to act dishonourably (though not illegally) if the interests of their Bs require

OUSTING COURT JURISDICTION

dEu3 8§ Eue 3Z §8Z d ]* U%}A E S} ul /& oue]A oC "~ ]v ]vP v
treated by courts as invalid t considered against public policy
o +"#7T%#A2"'#<=>\RAtempts to oust jurisdiction of the court are contrary to public policy - courts
Z A 3Z %}A E "8} }veSEpM Vv }v3Elo §Z }veSEwp 3]}v v ul
*S S
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e Power to adjudicate can be given exclusively to a Tee in relation to matters of fact, not law
e Re Tuck’s Settlement - %o Z O : AleZ (18Z o upue AZ @ ~3Z ZzZ]1 (Z 11} >}
§} 8 GEu]v " }v ope]A oC_ AZ 357 E the Corfitten@? dut byAHe testatorSBUT the
court retained control where rabbi may misconduct himself or make ]*1}v 8Z & ]« "AZ}ooC uvE
o F(%#-#C1%);)"6%&H#<=>V]#F33@H will allow ousting jurisdiction to a certain point, but a privative clause
will be ineffectual to prevent judicial review where Tees have:
o 1. Failed to exercise a discretion at all
2. Acted dishonestly
3. Failed to exercise level of prudence expected from a reasonable business person
4. Failed to act impartially between classes of Bs or acted in manner prejudicial to their interests
Tees must act according to the laws of trusts (based on fiduciary relationships) and are subject to
court supervision
7%#U(.G%#<=>VLS#C19¢Flerents that shield the liability of the Tee through exculpatory clauses A} v [$§
protect the Tee in cases where he has been dishonest, in willful breach of trust or grossly negligent

O O O O

TRUSTEE DUTIES AND POWERS — SPECIFIC

DELEGATION
e The general duty of the trustee is to act personally tS had confidence in Tee personally; so they must
personally fulfill their responsibilities
o Therefore - 6%1%E),/'#"("#$(,%' #6%1%E)Res V ]( Clp Z A v oP 3§ MSZ}E]?
delegate it to someone else unless specifically allowed to do so
e Given the complexity of administration it is unrealistic to expect Tees to act in all matters of the trust t
especially with regard to the many aspects of being custodian of the property
o Tees are entitled to appoint agents to perform acts in respect of the trust t where it is specifically
allowed by law or statute

D$%!EG,#-#8)#,
Facts: action for breach of trust because Tee had appointed a stockbroker as agent; he had misappropriated
trust funds entrusted by Tee who had followed standard business practices at that time for purchase and sale of
shares; Tee found not liable as this was the standard business practice of purchasing stock
e Although a Tee can f delegate to others the confidence reposed in himself - Tee may in the administration
of the trust avail himself of the agency of third parties, if he does so from a moral necessity or in the
regular course of business
o If aloss to the trust fund results from that - Tee will be exonerated unless it resulted from some
negligence or default on his part

&S, %% HCH,

s 7 authorizes Tee to appoint a solicitor or banker; Tee can’t leave the money in hands of these agents for a
period longer than reasonably necessary; not authorized to do anything that is forbidden in express terms of the
trust instrument

s 95 creates implied indemnity for Tees; Tee not liable for breach of trust when others are in control of trust

monies properly delegated (under '#] — to solicitors or bankers); unless Tee proven to have been in wilful default
Tee should research the particular group being used as agent tto avoid liability
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Statute focuses Tee liability on requirement that they discharge their duties according to the standard of a
reasonable business person; Tee is not insurer of trust fund ttherefore if they have given reasonable
consideration §} % }S vS] o E]JelU v Z A 085 A]SZ SZ u ]Jv %o EMN VvS u vv EU

T%#HAL'(#
Facts: testator entrusted estate to trust co for benefit of Bs. The estate contained 2 properties: one profitable,
other carrying charges exceeding income. An offer made on loss property; directed to GM who rejectedit, ] v[$§
communicate decision to the Board (standard practice of thatco); } & [ ( JOPE Difer}mas breddh of
trust
e Tee whois personally responsible for exerciseof ig Pu v8 Vv[S ¢ % & *%}ve] J]0]SC C o
to another person
o Unlawful delegation where the exercise of board discretion was needed
o Board should decide where discretionary powers regarding sale, retention or investment of the
trust property are involved
e COMPARE Y)1%bbiter: rejected that in trust co only directors can exercise discretionary powers tthis is
tantamount to treating the directors as trustees rather than the corporation

PROF: more likely that S has to look at governance structure of co (look at constating documents); as S who
%0 %o} ]VSe JE%}E S d CIU[E A% S §} A E }(38Z]-

LOYALTY
e Tee must exercise powers according to the terms of the trust to ensure the benefit of the beneficiary
e The trustee is a fiduciary and like all fiduciaries owes the B a duty to act in good faith.

o Defining obligation of a fiduciary is the duty of loyalty

Fiduciary must:
e Actin good faith

e Not personally profit at the expense of the trust

e Not place himself in a position where his duty and personal interest may conflict t where his personal
interest may conflict with interests of the B

e Not act for his own benefit or that of a third person without the informed consent of the principal

e Only contract with his B in transactions that are fair and there has been full disclosure of all material matters
of the transaction

e Ifyou don’t meet these obligations you are required to disgorge your profits and to continue to deal with
trust property for benefit of Bs

NO CONFLICT RULE

dEpn+S <« v[Enkelvesin § gosition where their interests may conflict with the interests of B
No-conflict rule applies to elected politicians such as city mayors [[)M&%1)P#B!,2#(9#J6*(",("#_=>]?dD33
PROF: rule has moved away from strict application to more relaxed; likely results in voidable transactions
(instead of previous void transaction result)

W%%.G#-#D)"68(&6

Facts: Tee held lease on trust for a minor B. Tee as tenant sought to renew the lease on behalf of the trust.

Landlord refused to renew lease in favour of a minor. Tee entered into new lease - now for his own account

e Court required Tee to hold the lease for B even though when Tee took the lease there was no conflict with B
since the landlord had refused to renew the lease involving a minor

e The no conflict rule should be strictly applied
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e (Case reflects a preventative approach to conflicts of interest t even though there was no fraud here,
potential for fraud is too great to relax the rule
o The decision is designed to act as a deterrent to other trustees who might act contrary to the
interests of their beneficiaries

FO)&6*)"#-#UGI$S#

Facts: trust had a minority shareholding yielding little to Bs. Ds attended AGM accessing its accounts; allowed at

meeting because of connection with trust; suggested Tees acquire controlling interest in co; Tees refused; Ds

purchased shares with their own money; Tees ok with this, Bs advised; everyone made money; one B sues for

disgorgement; Ds had acted in good faith and had put their own money at risk. Court found a conflict, disgorged

e Court extends the definition of who a fiduciary is t Ds held to be fiduciaries because they had attended
meetings as agents or representatives of the trust

o Acquiring shares and deriving personal profit from them = breach of fiduciary obligations

e dZ (pv 8]}v]vP & « Z 00 %% E}A UCS3]3A-Zo and, ttigraford } A
to the Bs (court is unclear why this connection is made)

e d}u WZ]% % A ¢ % E «pu 0C S]JvP ¢ } E u v[epeR(as8Bhecaj 0] 0 ]v §
ordinarily purchase trust assets)

e Court split on whether the Ds had breached a fiduciary duty

o Majority held that a fiduciary can f profit from their position without informed consent of the Bs

o Dissent emphasized that Tees had opposed the purchase for the trust; realistically there was no
conflict. Moreover, Tees favoured the Boardman/Phipps purchase as it would put the shares in
friendly hands.

o TEST the Dissent applied: *%o0}**] 0C u Cmdawg th¢ réasonable man looking at the relevant
facts and circumstances of the particular case would think there was a real sensible possibility of
conflict

e Dsweregiven v 00}A v 3§} ee oo PJove @ _ (}E 3§Ztl@AceEsidR by AdjdEity
that this strict approach was problematic

U%'(#D!1-%&#0!"%'#5,6#-#3 8BS
Facts: Peso offered a number of mining claims; directors refused them mainly for lack of funds; much later
Cropper, a director of Peso, launched a company that bought the claims, Peso sued arguing the claims were held
for Peso under a constructive trust
e MAIJORITY: The no conflict principles are strict t but should be interpreted in light of modern practice and
way of life
e DISSENT: complexities of modern business require strict application of the rule; to ensure people are
% E}S S 18 Je v e EC $Z 3 d o §1A18] - & ]E pue E] AlsZ]v

Canadian Aero Services v O’Malley#D33A
Facts: Canaero engaged in geophysical exploration through aerial photography; employees and senior officers
initiated project in Guyana that eventually got a government contract; employees and officers resigned and
joined new co in competition with Canaero; this co ultimately won the government contract in Guyana. Canaero
sued arguing breach of fiduciary duty through conflict of interest
e Fiduciary relationship ttop management were placed in the same position as directors because of their
control of the company
o If you are placed in a position where you can direct the affairs of the co you owe it a duty of
utmost good faith
e Ds were V{acting in bad faith and Canaero actually could vi{{have been successful pus$ [¢ (}uv a®] o
N(]15Zo0 <+ (] phddft&disgorge their profit
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¢ In determining liability, factors to be considered:
o position of office held

nature of the corporate opportunity- E]% Vv ¢*U % ][(] v ¢} ({] JE SE®[S]}Vv §}
amount of knowledge possessed
circumstances in which it was obtained and whether it was special or even private
factor of time in the continuation of fiduciary duty where the alleged breach occurs after the
termination of the relationship with the company
o circumstances under which the relationship was terminated - whether by retirement, resignation,

discharge

@)
@)
O
O

1(16%&#-#1(1 6%V A
Facts: D appointed an executor of fath (E [ ; JAtko @nounced position, was not part of decision to sell farms in
the estate; remaining executors auctioned farms which D and former Tee bought. P, a B, wanted sale set aside
e Court upheld the sale tconsidered sale outside the mischief that the self-dealing rule prohibits
e N} "E o0_ Deeduq: S
o D[« & vpv ] 8]}v A « A oo IV}IAv v (( §]A
o He paid a fair price
¢ Aninflexible rule prohibiting all transactions is unnecessary and could lead to injustice
o Courts should investigate the facts to determine whether there are grounds sufficient to set aside
the contract
e Case moves away from previous UK case law: W%%-@3)"69(&6 and F()&6*)"# -#JG!$S'type
This case is adopted in Canada in: O(1.G)"#-#B*%E)#B!1#g#8) #5316

SELF-DEALING RULE
e Self dealing rule renders voidable any transaction where a Tee purchases trust property or sells his property
to the trust (unless expressly authorized)
o Z S8]}vo ()& EGupo W ]88 ] ]((] pos 8} § Eulv 1( sz d Z o E/
best price because of structural conflict of interest involved
o Structural conflict of interest tin buying from trust the Tee is at both ends of the transaction

FAIR DEALING RULE
e Fair dealing twhere Tee purchases equitable interest in trust property from the B
o Not as risky as self-dealing because Tee is not at both ends of the transaction; B is on other end
e Idea that where Tee enters into contract with B for equitable interest t this will be fair
o Obligation will be on Tee to show that there was no fraud or concealment of advantage taken by
him
o Duty of utmost good faith still applies tso Tee must disclose everything to B

3&IEG,("#-#7(*)"#
o &}IE N ]E oJvP_ SE& ve 38]}v 8} S v Ud upeS *Z}po W
o (1) that there has been no fraud or concealment of advantage taken by him of information acquired
by him in the character of Tee
o (2) that the B had independent advice, and every kind of protection, and the fullest information with
respect to the property; and
o (3) that the consideration was adequate

*Only one situation where the B loses t bona fide purchaser for value
If Tee transfers assets to bona fide purchaser for value t B only has personal remedy against Tee left
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DUTY OF IMPARTIALITY — ISSUE ARISES MOSTLY WITH WILLS

e Itis duty of the trustee to act impartially between the beneficiaries
o Assumed that this is what the testator wants (where trust instrument is silent)
o Settlor/testator can direct partiality in trust instrument and that will prevail
o Partiality assumed in inter vivos settlements???

e If Screates an inter vivos trust for successive Bs he will transfer specific assets to the trust - S through
assigning the particular assets demonstrated his intention that those assets were to be enjoyed by the
successive Bs in the form they took

o This precedent led to the position that in these circumstances there was no need for the Tees to put
these assets into authorized investmentform t ]§ A ¢ }veSEun $Z § 8Z "~ ] v[§ ]Jv§
assets be so converted

e Discretionary trusts tTees likely invested with powers allowing them to choose which Bs to benefit at
particular points in time including the ability to encroach on capital if needed

o Terms of the trust will indicate, expressly or impliedly, if partial treatment among Bs is required
e Duty requires the Tee to administer the trust in a way that one B doesn’t benefit at the other’s expense
o May put special requirements on investment powers of Tee: the trust-asset portfolio may have to be
(re)structured to enable impartiality
e Property may produce uneven treatment for one of these reasons:
o The original trust assets transferred by the S
o The asset mix assembled by the Tees under their investment powers under the trust
o Income return may constitute both income and capital
o Property could be capital or income according to way the transferor characterized it

e Duty of impartiality may impose obligations on Tee to sell some of the trust assets and convert them into
authorized investments that neither favour unduly the income account nor the capital account

e Tee may also have to apportionincome §} v (]$ §Z o]( S v vsS ~*lviu _ v (]] EC-

v E ulv E % E*}v ~* %]5 0 Vv (]] E®C_-}v S8z }5Z2 &
o May do this by enhancing the capital fund by taking a portion of income generated and ploughing it
into capital; or Tee may apportion capital sums received for the benefit of the remainder person by
allocating some of it as income for the life tenant

I(M%#-#)&,*(/,G #

e RULE: Where a testator leaves residuary personalty to persons by way of succession and the residue includes
a wasting asset the trustee must sell the personalty that is a wasting asset, invest the proceeds in authorized
investments, the income of which is for the benefit of the life tenant B

o Where the trust instrument has a clause with an express trust for sale tthe income must be
apportioned once the wasting and unauthorized investments, that form part of the residue left to
persons in succession, have been sold

e Authorized investments = ones that a prudent investor would invest in and which enable Tee to meet his
obligations of risk management and fair, impartial treatment of successive Bs so there is income and capital
growth

e Express trust for sale = provision in the trust instrument that mandates selling of the initial trust asset(s) and
conversion into other asset forms

e Apportioned = into income for distribution to the life tenants and the balance ploughed into the capital base
for the benefit of the remainder persons

o Life tenants generally should get between 2 t 7% income/year from the assets
e Wasting assets = those that deteriorate such as mortgages, cars, ships, watches, copyrights, etc
e Application of the rule is subject to contrary intention indicated by:

59



o Express provisions in the will which state that I(M%#)"6#[)&,*(/,G does not apply
o ]E S]}v §Z § 8Z €& ] [ | %8 }E& "E § |v
o Authorization for the Tees to retain unauthorized investments

o Adirection or implied intention that the life tenant B is to receive income in specie

Earl of Chesterfield’s Trust#
e Where there is an express trust for sale of a reversionary asset - when it is sold the proceeds must be
apportioned
e Reversionary interests = interests in property in the estate which are vifimmediately available (ie. in
possession) on the death of the testator and which will only be available sometime in the future
o Typical reversionary interest = a remainder interest that was owned by the testator and now forms
part of his estate tie. he nevercame Jv&} %o}ee ¢o]}v }( ]38 v <}U AZ]Jo o0]A U Z
E% S v C_
e Income received prior to sale of the personalty that are wasting or hazardous assets and which Tees under
I((M%#-#[)&,*(/,G rule - must sell, is not to be paid !"#'$%.!%must be apportioned#
o Pending sale of personalty, income producing assets that diminish must be apportioned: with 4% -
7% (depending on conventional interest rates) of the value of the personalty given to the life tenant
and balance ploughed into the fund to enhancethe SE p*3[* % ]3 0 ¢ }( JVA *3u vS§e
e If shares sold withinayearof S ¢S §}(E [~ valuS§d the shares is assessed at the date of sale
o If not sold within a year - value is taken at the 1¥ vVv]A Ee+ EC }( $3Z § 5 S} E][- §Z
e Ifincome received pending sale is less than 4% of the value of the property - life tenant receives all of the
income produced
o Ifincome later exceeds 4% that difference is paid to make up the shortfall
o If the shortfall is not made up before sale of the asset the life tenant can give it made up from the
proceeds of sale
o N&I#(93G%', %&Uuppdats this formula for apportionment of sale of wasting income producing assets
and capital assets not producing income
o After the sale of a non-income producing asset - Tee must calculate what portion of the sale price,
had it been invested _ 8 §Z S 1( 8Z 3§ <35 whhldEHave praflidced income of 4%
(compounded) per year and risen to the sale price
* Ex. if sale of the reversion for $10,000 and it was sold 3 years after testator  death, $9,400
of the $10,000 would have generated 4% per year over the 3 year period before actual sale
$9,400 will be invested and the annual income from it given to the life tenant. In addition he
will receive $600 for being out of pocket for 3 years

5(,*)"#-#D,)"9(&6 #
Facts: Testator left estate (mainly real estate and some $65,000 of personalty) to Tees for benefit of W as life
tenant and 2 kids in remainder. Tees were required to sell the assets, but given a wide discretion to postpone
conversion. Assets sold except one parcel of land which was leasedto § *§ 3} (E§ta rdntal that was
insufficient to even pay property taxes. W sought relief; was opposed by kids
o | (M%##)&,*(/,G #oes NOT apply to real estate
e Ifincome is from real estate then payment is in specie

o W was vientitled to notional interest from the real estate and was limited to the actual income

generated from it

+"#7%#B1H%&

e Combined assets of personalty and realty in a deceased estate were not together treated as personalty for
the purpose of applying I1#-N#|
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e In adevise of real estate in a trust for sale, until sale of the piece of real estate actually occurs the tenant for
life is entitled to rents and profits in specie

¢ Inthe case of personalty the tenant for life does not get the income in specie, but is entitled to a sum
representing interest at a fixed rate on the value of the personalty

7%#5)/%&#)"6#D0P1
Facts: Deceased estate consisted of mixed assets of realty and personalty. There was a trust to convert all the
estate, but also wide powers to postpone and retain
e Court characterized the clause for conversion as primary and dominant - so at some point in the future
conversion would have to have taken place for all assets
o Testator’s dominant intention was the trust to convert — so the powers to postpone and retain are
secondary
e But that time could be lengthy, putting life tenant in an adverse financial situation that would be unfair
o Accordingly, without changing the scope of I#-N#[ the court simply found that the duty of
impartiality required payment from all assets to the life tenant at a rate to be fixed by the trial judge
o The trust for sale precluded payments !"#'$%.!%

e Distinguish from 5(,,*)" —here, a trust to convert, with wide discretion as to manner of the conversion,
extended to the entire estate (realty and personalty), unlike 5(,,*)" where it was restricted to personalty
only

Often the trust for sale is combined with either a power to postpone or a power to retain:
e Power to postpone implies inevitable conversion tbut as a matter of construction a power to postpone can
carry an intention by the testator that the life tenant B enjoy the asset in specie
o power to retain may imply ability to enjoy in specie
o trust to retain does imply such an intention.#

7(2)1#:.&1' #3(#-#3&)M9 (&6
Facts: Testator left heirs in succession (W as life tenant, nieces and nephews in remainder); huge dividend of
$450,000 declared and paid to W
e The law requires that the intention of the testator to displace apportionment must be clearly gauged
from the will and surrounding circumstances
o While testator wanted W to live in the comfort to which she was accustomed teven to the extent of
encroachment of capital - this is not what he wanted above all else
o clauses existed which required conservation of capital by the Tees
e Soin specie enjoyment was not intended and apportionment ordered
e Where there is a direction to convert (sell) )'6 a power to retain - question is “whether the power to retain
is a power to retain permanently, or only until the Tees can sell advantageously; in other words, whether
the power to postpone and the power to retain are merely ancillary or subsidiary to the trust for
conversion. If the latter, it is necessary to find some other indication to say that the life tenant is entitled
to the income !"#'$%.!%
e Dissent: construed a paragraph of the will grantingW ~ v C ¢ 1 (E %o O [as arvin spiecie prerogative

+"#7%#D*HG

Facts: inter vivos settlement of Imperial shares on Tee; father wanted son to care for mother by placing income
from % of the shares for her benefit for life; son did this. Yearly income was constant 2.5%; insufficient to let W
live life she had enjoyed. Tee ignored her request for variation of investment portfolio which would enhance her
income;son ] vV[$ A v§ IEperiabsbares and Tee went along with that.
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e Tee had been partial to the remainder person - had erroneously construed the power to retain in the deed
as a trust to retain
o Tee had discretion to retain and a duty to be impartial

IMPARTIALITY RE: SETTLED SHARES
e If a company distributes profits to its shareholders in the form of shares-a @ $Z o "~ JA] v ¢Z E »_
income or capital
o Formissubstance=form $Z § |JE 3}E[« }E & 5Z ]A] v 3§} % ] }us A
capital or income
o 7%#HA%1'GH<=>V @ S#B"t MG assets of co sold and distributed as cash dividends; distribution of cash
dividends held to be a distribution of surplus capital, therefore goes to the remainder interest holders;
o Formissubstance tJe s i $ 8} § 3 S}E[* JA EE] JvP Jv3 v3]}vV § 5 §}(
regarding the release of funds as capital (to go to kids holding remainder interest instead o ( t[* v A
husband)

DISBURSEMENTS
e Trustee administration requires estate management: including payment of debts and disbursements
o May involve apportionment of funds as capital and income in assessing payments as legacies, taxes,
insurance premiums, cost of repairs and debts.
o Cl1G/'%"#-#4G!,,%1#<=¥@pnpted to strike fair balance between life tenant and remainder person in
respect of payment of debts in an estate during initial administration.
o Infairness to remainderpersons tthe income B should only get income from the net estate
o Rulein C11G/'%"#4 G!,,%ddtequired the life tenant receiving income immediately on establishment
of the trust to make a contribution to payments made later in the administration
= Since debts (including legacies) have to be paid after a year of an appointment of the Tee -
capital plus one’s years income were taken into reckoning as assets available to pay debts.
= |n practice this rule was difficult and costly to apply; Trustee Act overrules this case
#
:&/',%%#C @Abolition of rule in C11G/'%"#-N#4G!,,%1
10 (1) unless the will contains an express contrary direction
(a) personal representative of deceased, paying debts, disbursements — can’t apply income of the estate
toward payment of the capital of those disbursements
(b) until payment of the debts, disbursements — income from the property required for their payment
must be treated and applied as income of the residuary estate
Provided that, in the case where the assets of the estate aren’t sufficient to pay disbursements in full, the income
must be applied in making up the difference
e Unless testator says otherwise, all income is available for payment of debts etc. and is to be treated as
part of the residuary estate
e Trusteemust *S$]oo0 | % Ju% ES] 0]SC Jv u]l]v U pvo ¢« § CEue* }( 52 PE u v

INVESTMENTS

e Look to the trust instrument to see what the Trustee is allowed to invest in

e Trustee Act (BC) tTees Vv JVA 3 *"]v vC (}JEuU }( % E}% E $ Qert@vestopnTghSC Jv Az
JVA {$151] ]v E «% 3§ }( AZ] Z 8Z C "upes /£ E ]+ §Z E U «l]JooU ]c
% EP VS JVA «S}E Apus2] £ E ]+ _

e Where there are successive Bs - investment policy and strategy should, absent a contrary instruction by the
testator, be fair to the different classes of Bs
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o Tee prudence requires reviewing the investment from the perspectives of yields, capital
appreciation and risk

o Practical result of investment powers and duties t means investments need monitoring and change
or could be potential breach of trust

K%', 1%#-#K),! (") 1#4%' *I"" Y &H#F )P
Facts: Testator left life estate to W and 2 sons; remainder to granddaughter, the P. Investment in bonds and
shares was authorized and there was a power to retain. P claimed the remainder interest should have been
worth more.
e Court found that the Bank had done a horrible job in its administration of the fund
e But the B still failed; the Bank was able to:
o (1) show it had deliberately invested in tax exempt bonds which had suited the life tenants and
shielded the trust from inheritance tax
o (2) win the battle of the experts - its expert witnesses showed that in the past equities had been
regarded as risky investments
e Trustee’s performance can’t be judged with hindsight t where a trustee invests as an ordinary prudent man
}( pe]v e }v p 8]vP Z]e JAv (( ]JEe A}po U Vv][3 ( pos e E 10 oo
e (Today investments made in line with portfolio theory - investments are diversified, considerations of risk
are made from the perspective of the entire portfolio rather than each item of investment in isolation; looks
more to the overall total return on investments.)

3(M)"#-#D.)&E!#1

Facts: pension with 10 Tees; 5 from Union wanted to prohibit overseas investment and investment in competing

industries

e Trustee powers must be exercised in the best interests of the present and future beneficiaries - usually
means their best financial interests; financial benefit is the main concern

o Union Tees were in breach of trust by bringing ethical considerations into account when exercising
their investment discretion

¢ In considering what investments to make trustees must put aside their own personal interests and views

e If all Bs are sui juris and share Tees [moral values it may be a benefit to Bs not to invest in vehicles they agree
are immoral

o Trustcanbe A E] 38} & (o & 8Z]V ~ v (15_ v Z A A] u v]vP
o The overriding duty of the trustee is an undivided loyalty to the beneficiaries.

e Where a trust is silent about the use of non-financial criteria - Tee should not be under a legal disability to
consider non-financial criteria, provided the predominant goal remains the securing of a reasonable
financial return

o Tee who uses non-financial criteria should continue to be obliged to meet the usual standard of
prudent practice

PROVIDING INFORMATION
e B has aright to require Tee to provide info necessary to determine if the trust is being properly managed
o B (including discretionary and contingent) on reasonable notice: has a right to see trust accounts,
investments, trust document and all reasonable information concerning management of trust
property
o Not entitled to see everything tinformation about Tee making actual decisions is confidential; Tees
are given freedom to decide and change their minds without being subject to review
* Re Londonderry’s Settlements (1965, Ch) - B is not entitled to documents coveringthe T [« A& & ] }(
discretionary power
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o Bare vientitled to the reasons indicating why Tees came to a decision

o If Tees are acting in bad faith then the obligation to disclose can be enforced by court order

o Documents not subject to disclosure: agenda, correspondence amongst Tees, correspondence
between Tees and Bs, minutes of trustee meetings

o Y&(%'%H-N#O(",&%)1#:&/" #3(#<=>>CcABR3Plication of B court ordered production of a legal opinion
obtained by the Tees on the topic of breaches of trust alleged by the B

o Defence of solicitor-client privilege was rejected

o Information sought by the B related to the management of the trust

o Opinion letter was held to be proprietary information belonging to the trust

o Av](8Z }%]v]}v o 8§ E Z E o 8 St d [« ( & }( % Ee*}v O
been privileged if paid for by the trust

&/, %%#C 5 99 — Passing of trustee’s accounts

99 (1) Trustee must file the accounts within 2 years from the date of appointment

(2) If a person with a beneficial interest in the trust serves notice on the Tee, he must file accounts annually
within one month from anniversary of appointment

(3) if accounts aren’t filed, or are incomplete/inaccurate, Tee may be required to attend at court to explain why;
court may give directions, including removal of Tee and appointment of new Tee, and payment of costs

o D)"9(&6#-#U(&,%&H#<=VV>SHB4IN#BEh Bs are entitled to inspect accounts they are not entitled to an
instantaneous response
o Duty of the Tee is to make the accounts available for inspection and examination
o If B lives in a remote place there may be an obligation to mail copies of the accounts
o Every case depends on its circumstances
e PROF: now with electronic communication there may be a more instantaneous requirement to account; but
difficulty of inputting info instantaneously may limit this

TRUSTEE REMUNERATION
e No automatic right to remuneration t trust instrument may specify whether there will be remuneration, on
what scale and level
o Bscan also act together to modify the trust instrument to provide for remuneration
e Note: court p inherent jurisdiction to provide for remuneration (F()&6*)"#)"6#UG!$$' tliberal allowance)#

&/, %%#C 5 88 — Setting remuneration of trustees and guardians
s 88 (1) Tees are entitled to; and court can allow him; a fair and reasonable allowance not exceeding 5% on the
gross aggregate value of the assets of the estate — as remuneration for Tee’s care, pains and trouble, and time
spent on trust administration
(2) court can make an order under (1) from time to time and the remuneration must be allowed; Tee will also get
reimbursed for any expenses actually incurred
(3) person entitled to allowance under (1) can apply annually to the court for a care and management fee — not
to exceed 0.4% of the average market value of the assets
ANNE MV P uvs( _ %E}A] §}d « AZ & 8Z C & }]VP «}u §Z]v

s 89 - Application for remuneration
The court may, on application, settle or direct settlement of the amount of compensation

s 90 — Application
Nothing in ss 88, 89 applies where the allowance is set out in the trust instrument
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s 91 - Review of order or certificate of registrar
(1) order made under ss 88, 89 is subject to review by the court, on application, before 14 days after order made
(2) unless varied or discharged by the court — the order is binding on the Tee and all parties interested in the trust

T%#D$&(/1%#<=>]>A#T 1 BE3Cued for lower fees since, Tee was little more than passive custodian of the
shares; Tee argued the care and management of a high value asset, inherently risky (given speculative nature of
shares) imposed need for constant monitoring
e Court preferred lump sum remuneration - the use of percentages would require special reasons
e ~ E Vv uv P uvs ( _ %dher]isrespahsi@ity requiring judgment and decision making
to resolve problems from time to time arising over and above the usual regular procedures of administration
o JUES ] Vv[S o]l %% o] S]}v }( §Z E Vv uv Puvs ( dVvO ¢ §
e Guidelines for setting remuneration:
o Magnitude of the trust (7%#U%61)& value and complexity)
o The care and responsibility arising from it
o The time occupied in performing the duties
o The skill and ability displayed
o The success which has attended its administration
#
7%#U%61)8#<FPBBP#Court accepted thats88(2) oo}Ae (JE ~ G v uv P uvs ( _]v
and reasonable remuneration (under s 88(1))
e To get care and management fee, Tee needs to give - general summary of the estate and his services
performed in the care and management of the estate; including info from 7%#D$&(/1%
o Does vfautomatically entitle Tee to 0.4% of the value of the assets - the court can determine the
percentage up to a maximum of 0.4%; and %s to be applied to income and capital respectively
e Relevant factors in assessing a “care an management fee”:
o Value of the estate assets being administered
o Nature of the assets being administered (active business, farm, real property held for appreciation,
portfolio of investments and type of investments)
o Degree of responsibility imposed on Tee by the terms of the will/trust instrument, including length
or duration of the trust
Time expended by the trustee in the care and management of the estate
Degree of ability exhibited by the trustee in the care and management of the estate
Success or failure of the trustee in the care and management of the estate
Whether some extraordinary service has been rendered in the care and management of the estate

O O O O

INDEMNITY OF TRUSTEE — INDEMNITY AGAINST WHO? TAX COLLECTOR?
e Basic principle of equity that B who gets all of the benefit of the property should also shoulder its burdens
o Tee may be liable for trust debts as legal owner - in equity they fall ultimately on the equitable
owner tunless there is good reason for the trustee to be responsible for them
e Trustees are entitled to an indemnity for all debts they incur in executing the trust
o If expenditures made in administering trust, Tee can claim indemnity from the trust or the Bs
o |Ifthereisgoodreasonwhy d <Z}po E E *%}ve] ]o]SC §Z v §8Z C Vv][S

:&/',%%#C s 95 — Implied indemnity of trustees
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s 95 Tee chargeable only for money actually received by the Tee; answerable only for Tee’s own acts; not liable
for actions of other Tees, agents; not liable for any loss unless it occurs through the Tee’s own willful default; Tee
may reimburse himself for expenses incurred in execution of trust, from trust property

N&6(("#-#F%111\(‘# =>@#aE u% o0 }( & <}v §Z 5§ d v[S where Te&s]diyiding e A
trust into several smaller trusts in favour of several Bs; it would be unfair to cast the increased liabilities of those
divided trusts onto say the one and only sui juris beneficiary

T%#7%!6#-#b(&P'G!&%#)"6#3)")6!)"#:&/" #E33[@+#Tee had made payment of UK taxes on trust; B argued
d <Z}uo v[§ Z A u % Cu vs v 8Z 8§ eZ}po v[38 Z A 8} ]v uv](C
e 7N'}} E }v_ (JE d Vv}$ 8} Z A Sovereigfa AGthonts Rul: a foreign state is precluded
from suing in this country for taxes due under the law of the foreign state (fDC#-#1)&6%9"
o Court rejected this as a good reason

o Rulein 1)&6%"#@pplies only to any actual attempt by a foreign state §} AE3S v ]S« ~«}A & ]Pv

MSZ}E]ISQ/ S E (}E ] V[S %%0C Z &E
e Tee was personally liable because UK legislation made Tee liable in this type of trust, and Tee had therefore
paid the money because it was personally accountable for it by UK statute t could vi{seek indemnification
from the BC beneficiary

D,&I"E*)"#-#[/O(1'#<=>>CA#CL,)#36erything in US, except Alberta farm; B called for transfer of legal title;
representative of Tee refused, thought farm should be sold to cover death duties in USA; B won
e Even an indirect attempt by a government to collect taxes offends sovereign authority rule; so is a good
reason for the trustee not to pay taxes and so avoids the beneficiary-indemnity-of-trustee requirement
o Court applied the rule in 1)&6%"#sserting that the government need not be a party to the lawsuit
for the rule to apply
e Court ruling against B indemnifying Tee clearly motivated by - fact that there were considerable estate
assets in the US; also the farm appeared to be in specie legacy and so should not be sold by the trustee

CONTROL OF TRUSTEES
e Bsand the court have power to ensure that trustee duties are properly performed

+"#&Yo#F&(.PO)"P#{=>lid¢usses powers of control by B
Facts: One Tee wanted to retire; Bs insisted he be replaced by a bank. Tees argued they had full powers over
trustee retirement, removal, appointment. Non-retiring Tee refused to consent to bank appointment as Tee; Bs
sought order from court compelling non-retiring trustee to comply with their direction
e Court refused to force trustee compliance
e This is a matter within the discretion of trustees and neither the courts nor the Bs should interfere in it
o Fiduciary power of trustees to make trustee appointments is not controllable by beneficiaries
e Beneficiaries have 2 options:
o 1. Accept the trust as is with its discretionary power to appoint trustees
o 2. Extinguish the trust under D)/"6%&#-#T)/,'%&

F/, #-#W%1'%"#<¥>Wtate consisted of shares in private co; through control of those shares Tees appointed
themselves as sole direc§}E+V A vs 8} o 00 } } pu vSe Jv d [ %o}ee eo]}VV
only because of their ownership of shares as trust property
e Tees said that as directors they had duties to the co and minority shareholders so that the Bs were entitled

only to those documents available to all shareholders - court agreed with the trustees
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e Beneficiaries can’t control Tees who are directors in terms of information flow - Bs have the same rights as
shareholders — not more
o Bscan compel Tees to vote the shares as directed, even to change the articles
o PROF: but Bs have an equitable interest in the trust, but not legal title to the shares t $Z C & Vv[$§
shareholders

&/, %%#C.,

s 86 Trustee can ask the court for advice or direction re: administering the trust property

s 87 Trustee acting on the advice of the court is deemed to have discharged his duty as Tee; but Tee isn’t
indemnified if he has committed fraud, willful concealment or misrepresentation in obtaining that advice

TWHAKEG #<=>]?A#B"i##3r to purchase was rejected by 3 of the Tees because the price was, on the advice
of experts, too low; other Tee (corporate Tee) applied to court for advice and directions and order for sale
e Court refused to provide advice or an order for sale t Trustees given a discretion should exercise it as they
properly see fit and without interference from the court
o Trustees acting honestly and with due care must exercise the discretion reposed in them and not
shift it to the court simply where there is disagreement on price, rather than on the fundamental
scope of powers written in the trust
o Onlyin the event of a real and absolute deadlock will the court intervene

:%0*$%' #-8)*(2' - only in the case of bad faith or refusal to discharge duties should a court step in to control
the exercise of the discretion a testator has reposed in the trustees

T%#5(G"#<=>>=A#E3IBS with wide discretionary powers, embarked on rearrangement of trust for tax
avoidance. Tees applied for court %0 % E}A o }( & A& Ale E[+ A]
e Court held it had no jurisdiction under Trustee Act s 88 tto substitute its discretion for that of the Tees
e Itis not expedient for a court to interfere in the details of the management of trust estates and the
discretion entrusted to Tees by the testator to exercise honestly and intelligently
e Itis an abuse of the statutory power in s 88 to unload the responsibility as to these details on the court
especially where the task is calling for careful enquiry and the exercise of tact and discretion
o In effect the Tees wanted court ratification of the tax advice that the Tees clearly approved

T%#HF!11%'#<=>VCcA#HBEN#IS of Canadian Tire shares; income left to W, kids and some charities; some of the
charities were dissatisfied with the income stream of 2.2%; National Trust (Tee) wanted to sell the shares but
was opposed by son and W, also Tees. Tees were given an absolute power to convert and to retain the shares
e Court found a “serious deadlock” - so adopted proposal of National Trust to diversify trust assets
o Held that this proposal would avoid an unwarranted risk, enable distribution of substantially greater
income to income Bs and bring stability to the capital value
o It would also remove the conflict of interest of Billes, son and co-executor of the estate who was
also a franchisee and director of Canadian Tire
e Court ordered the sale of the shares at “an advantageous and beneficial” time

T%#F1(M#<=>]]A#B"#Hf@/0 trusts: one in favour of daughter for life; remainder to her children; other
identical, in favour of his son and children. Tees given uncontrolled discretion to encroach on capital for the son
and daughter. Side memo written by testator as guide arguably qualified the manner of exercise; Canada
Permanent Trust (CP) refused to advance capital to the daughter on the basis of the memo
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e CP had incorrectly relied on memo and should only take direction from the trust instrument; Court held that
it had the ability to intervene and direct the Tees, but refused to do so
o Court can interfere even if Tees have uncontrolled discretion tif there is bad faith, improper
purpose, failure to consider, absence of reasons available to the court, irrelevant considerations,
unreasonable decisions, lack of prudence
o Court will also intervene in cases of deadlock tto the extent that administration of the trust
becomes difficult and Tees fail to address the discretion conferred on them
e Court will not intervene unless failure to do so would be manifestly prejudicial to the beneficiaries

D.G!$$%&H#-N#8/)&)", 2#:&/" #3(#(9#3)")6)#<=>V>A#BtebHBL gave Guaranty Trust *nuv }vSE} oo
]* & 8]}v_ 8} u]v]*S8 E v uv P 3§Z SEus (J&E 8Z Pv E o Aw,( E U
she wanted to encroach into capital; GT refused other two trustees approved
o JMES Aloo P v & 00C E (pe 3} ]Jvs E( & A]S3EoffidetmustegvsE}oo _ ]
o BUT will interfere where the Tee is attempting to exercise its discretion to achieve a purpose not
intended under the terms of the trust

T%#Y 1%*1"E#<=>]cA#B#M#tBator gave life estate to W and appointed her an executor; Tee faced with
surplus, could distribute surplus as income (favouring W) or capital, as redeemable preference shares
e Court ordered the corporate Tee to distribute the surplus as capital in the form of shares favouring the life
tenant who had previously been shortchanged by low yield returns; courts will intervene where Tee has
failed to be evenhanded
e In making this order; the court considered:
o The adverse tax consequences of treating the surplus as income
o The prospects of future income enhancements for the life tenant from other sources and income
from enhanced capital, and
o The need to be even handed between the life tenant and remainder persons,

CHARITABLE TRUSTS

e Charity: defined under Income Tax Act s 248; registered with the government; not necessarily a trust;
exempt from income tax, capital gains tax; ownership passes to charity outright
e Charitable Trust: set up by individuals to accomplish public purposes that warrant certain advantages;
purpose trust t paramount obligation is to fulfill task of trust creator; legal and beneficial ownership passes
to trustee for charitable benefit; indirect beneficiary is public or segment thereof
e Historically charitable trusts get special protection:
o (1) treated favorably by taxation statutes (defined in Income Tax Act s 248)
(2) enjoy an extensive exemption from the rule against perpetuities
(3) do not fail for lack of certainty of objects
(4) if the S does vi[set out sufficient directions, the court will supply them by designing a scheme
(5) courts may apply trust property cy-prés providing they can discern a general charitable intention
()6 &S #H3( #B")&N(HI/*)"H#TIEG, #3(**!"1(" )
e Focus is on the purpose instead of on certainty of objects
o Important role of courts in deciding the subject matter, object, etc.
o Attorney General has the duty to enforce charitable trusts
e The law is very strict about what is considered “charitable”
o Conception of what is charitable has been elaborately worked out so that the courts are able to
determine whether a particular gift is charitable or not (3G!.G%',%&#[!(.%")"#Y/"6#-'N#D!*$ ("

O O O O
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e Constitution says regulation of charitable entities/trusts is a matter in provincial jurisdiction; BUT most
regulation of charitable entities and trusts is federal (under federal statutes) tonly ON and AB have
regulated charitable entities

D,),/,%#(9#J1!e)O%,G
e Charity is construed in accordance with the preamble to the Statute of Elizabeth; concept of charity in the
statute is to include:

o Relief of aged, impotent and poor people; maintenance of sick and maimed soldiers and mariners;
schools of learning, free schools and scholars in universities; repair of bridges, ports, havens,
causeways, churches, seabanks and highways; education and preferment of orphans; relief, stock or
maintence for houses of correction; marriages of poor maids; supportation, aid and help of young
tradesmen, handicraftsmen and persons decayed; relief or redemption of prisoners or captives, and
for aid or case of any poor inhabitants concerning payments of fifteens, setting out of soldiers and
other taxes

e Courts most often interpret what is charitable based on analogies to the words of this preamble

T)".(-%&#7%E! (") 1#&% %K%, #C" (. #-#0K7
e Court looked to preamble of Statute of Elizabeth and determined that the internet was analogous to a
highway
o Ahighway is in the public interest; will benefit society ttherefore as analogous to a highway the
provision of the internet is charitable

S(*1"("%&H(IH+".(*Y%#:) #H-H#UNF Y LH#<=VH=A
e N Z EJSC_ Ju%E]e * 3 %E]V ]% 0 JAJ]e]}ve
o 1. Trusts for the relief of poverty
o 2. Trusts for the advancement of education
o 3. Trusts for the advancement of religion
o 4. Trusts for other purposes beneficial to the community, not falling under any of the preceding
heads
=  Must be public in nature
=  Without political purpose
Has been found to include:
Relief of sick, disabled, aged
Recreational facilities and activities
Administration of law
Promotion of health
Relief of suffering and distress
Promotion of agriculture
The environment
Foreign charities

K),-9%#3(**/".), /(" #D(.1%, 2#(9#F 3#-#OK7#<=>V?A#¥3C
e For a particular purpose to be regarded as charitable under the fourth head of classification:
o Purpose must be beneficial to the community in a way which the law regards as charitable by
JulvP Al8Z]lv 8Z "e%]|E]S v ]v3 v u vStathle & ZlizabeEif not withih( $Z
its letter
o Whether a purpose would operate for the public benefit is to be answered by the court on the basis
of the record before it and in exercise of its equitable jurisdiction
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RELIEF OF POVERTY

The courts have very broadly interpreted “trusts for the relief of poverty”

dz]s z } ov[E }voCphrerypeS@E | vV } ov[E E ( E &} %}A ESEC /£ oue]

o Possible Bs can be economically-able
Bequests in aid of suffering or distress such as trusts on behalf of mentally ill; blind children; widows;
orphans; neglected children; unmarried mothers; refugees or displaced persons; and ex-members of the
armed forces have been considered charitable under this head of charitable trust

ADVANCEMENT OF RELIGION

Interpreted more strictly than relief of poverty
o Under Statute of Elizabeth tonly construction of churches fits into religious advancement; courts
have since widened this head, but are still cautious in determining what the elements of religion are
Considerations: is it a recognized religion and, does it promote or advance such religion
Considerations of the elements of religion: spirituality, worship, faith, among others
I do not say that you would need to find every element in every act which could properly be described as
worship, but when you find an act that contains none of those elements it cannot, in my judgment, answer to
the description of an act of worship the society therefore fails in my judgment to make out its case to be
charitable on the ground of the advancement of religion (7%#D(/,G#U1).%#J,G!.)1#D( fR2d the charity
was not within the head of advancement of religion, but did fit within advancement of education)
}ve] E]JVP AZ § ]+ (JE 3Z "tcourfs)willlusually fossider what S was thinking; why he
felt it was important
:G(&",(" ##I(M% tcourt held charitable trust valid under advancement of religion; although writings were
EIC]JE8Aee v ¢ EFSv]vP ZE]*3] V]ISCV }uES V][3 o E §Z

opinions are foolish or unfounded (court said if promotion }( v Juu}@® oU A E+ &E o]P]}v

upheld)
811%(&%#-#3(),'t v (]5 A «v[§ (}JE& 3Z }uupv]3C He 18 A « 51} E ulA
belief by S that it was for the benefit of the public isn’t determinative

ADVANCEMENT OF EDUCATION

Dissemination of knowledge, training, encouragement, publication, training of the mind, improvement of a
useful branch of human knowledge, etc.
Court focuses on what is being taught
o Sports t Trusts for the support of sports in the context of education will be regarded as charitable
(+73#-'"N#0.0/11%"
o Arts, Chess, and Gardens for contemplation (0.8)&,G#-#3(G%"have been considered beneficial to
the community under this heading
The word %6/.),!(" must be used in a wide sense, certainly extending beyond teaching, and that the
requirement is that, in order to be charitable, research must either be of educational value to the researcher
or must be so directed as to lead to something which will pass into the store of educational material, or so as
to improve the sum of communicable knowledge Y Re Koettgen’s Will : &/',' )
+"#7%#U!"(t'experts found no value in the art that was property of the trust; court found that there was no
educational purpose or public benefit in having this art preserved in a museum; not a valid charitable trust#
Re Hopkin’s Will Trusts tteaching/education is not necessary to fit within educational head; it is enough to
have valuable information pass into store of educational material

FOURTH HEAD - OTHER
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e Under this head the court will be very careful to look at what the public benefit is, and who is the
community that will benefit

e Trend in Canadian courts now: looking at the activities the organization is engaged in and how those
activities engage with the purpose

T)".(-%&#D(.1%, 2#(9#+**IE&)" #g#H T!"NO1%#0!"(&!, 2#4 (*%"#-#HOKT7
Facts: purpose was to support women from visible minorities in Canada; organized activities such as: workshops,
and maintained a directory of women seeking a job. Denied registration as a charitable society
e The four heads of charity require looking at what is provided
o N(}E SZ v (13 }( 8Z }Juupv]S3C_ E <p]E « o}}IJvP & AZ} ] 8Z E %
e The test must focus on charitable purposes as well as activities, since the charitable character of an
activity can be ascertained only through reference to the purpose for which it is being undertaken

e Court found no support for the notion that immigrant aid per se was a charitable object under the fourth
head in U%*%1~5Z "}SZ E_ S P}EC-

THE BENEFICIARY: must be a definite community or section of community; must be identifiable as such
tz 8] v8](] » $Z }uupv]SC Vv[S % VvV }v % Ee}v 0 E 0 S]}veZ]%
individuals; population must be an integrated part of the society
/v JA] H 0 %}3 v3] o v (]] E&] - V[S e us tonl(théRAG can edfofEe] S o0 S &

B$$%"G%!*#-#:(0)..(#D%./&!,1%'#:. &/",
Facts: settlement established with purpose of *%0 E}A] JVP (}E }E e+¢]«3]JVvP Jv % E}A] JVP (
children of employees or former employees of British- u E] v d} }OIX_
e The possible beneficiaries must not be numerically negligible, and the characteristic that distinguishes
them from other members of the public must be essentially impersonal and must not depend on their
relationship to a particular individual
e The purpose of the trust was decided not to be charitable

[""E1%#-#:/&"%&

Facts: testator created trust with intention - provide pensions for poor employees of a co and any successor co

e Trust was a valid charitable trust tseen as benefiting the poor people in that company; these were poor
people within that community

POLITICAL PURPOSE
e An organization formed to pursue political purposes cannot be charitable
e Advocating for change in the laws is usually considered a political purpose

K),I(")1#C",! dI'!-1'%.,!("#D(.1%, 2#-#+"1)"6#7%-%"/%#3(**!"1 ("%&'
Facts: A Society that intended to educate people regarding the use of animals for experiments was denied its
registration as charitable. The courts confirmed the decision of the agency.
. JUES (Juv 83Z §8Z Ju }( 8Z <} 18C A «v[8 (JE v (]] o3} 3Z %uo
e Advocating for change of laws can’t be considered charitable
e  ‘Butthere is another and essentially different ground on which in my opinion it must fail; that is because its

object is to secure legislation -to give legal effect to it. It is, in my opinion, a political purpose... _

Everywoman’s#t%)1,G#3%",&%#D(.1%, 2#+#0K7
e An organization will not be charitable in law if its activities are illegal or contrary to public policy
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o v &]A]3C V[$ JWEE EC 3} %op 0] %}o] C (v} (Jv]§ %}o]

policy with public opinion

e dZ Epo U C Vv 0}PCU pe]vP 83Z % E u o }(3Z 73 3us }( o]l

context, | would suggest that the words "health care" or "health care services" be substituted to the words
—u ] o E (}& 82 ] 1Y_

CY-PRES DOCTRINE
e If a charitable trust fails there is a possibility that the property may be applied cy-pres - to some other
charitable purpose as close as possible to the one originally provided for
o Where original objective of S becomes impossible, impracticable, or illegal to perform, doctrine
allows court to amend terms of charitable trust as closely as possible to the original intention of the
S, to prevent the trust from failing
o The mode pointed out by the testator is only one way, though the preferable way, of carrying out
the charitable purpose; and if cannot, with regard to the general charitable intention, be carried out
in that way, it will be carried out cy pres

Law and Equity Act
s 44 If person gives property in trust for a charitable purpose and the gift would be void for uncertainty or
remoteness, it is not invalid but operates solely for the benefit of the charitable purpose

QUWM!'"GHI(*%#9(&#,GYH#CEWEH(9#F3

Facts: guy left his estate in trust; directed income to three funds, the first for a Jewish hospital, the second for a

Jewish orphan asylum and the third for a Jewish old men's home; no such institutions were in existence at the

date of the testator's death; appellant society claimed the third fund (it attended to aged men and women)

e If the Court can see an intention to make an unconditional gift to charity, then the gift will be regarded as
immediate -not subject to any condition precedent, and therefore not within the scope of the Rule against
Perpetuities

o Z E]S o P](S *2dwed tofall because application to a particular purpose is postponed

RULE AGAINST PERPETUITIES

e A gift to charity is not allowed to fail merely because the application to the particular purpose is postponed,
as by a direction to accumulate

e Animmediate gift to a charity is valid, although the particular application of the fund directed by the will
may not of necessity take effect within any assignable limit of time, or may never take effect at all except on
the occurrence of events in their essence contingent and uncertain

FIDUCIARY RELATIONSHIPS AND THE CONSTRUCTIVE TRUST

Why have a contstructive trust — allows you to claim the actual property itself
e (Tisimposed by law tjustification that imposition of CT is necessary for good conscience of court of equity
o Notintended to be as elaborate as express trusts tjust intended to do justice in specific situation
e Provides successful plaintiff with right to property that is in the hands of the fiduciary tespecially important
where there are lots of unpaid creditors
o Use of the CT effectively says that equitable ownership is vested in the plaintiff
e Allows for tracing t provides an entry to property by a claimant (not only property in hands of fiduciary, but
also in hands of third party who is not a bona fide purchaser for value)
e Beneficiary is able to receive any increase in value of the property that may have accumulated
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Constructive trusts can only arise where there are existing assets to which the CT can attach
o v[§ (}JEA & o0}}I]vP ~0o]l A% E *» SEPeSee

INSTITUTIONAL CONSTRUCTIVE TRUSTS

Over the years - development of a list of established legal categories where CTs have been imposed (ie.
institutional CTs)
List where CT will be imposed includes:
o the wrongs of faithless directors
the delinquent agent in principal and agency relationships
overreaching partners
bribes
undue influence
breach of confidence
intermeddlersintrusts t "SE Y $§ *lv S}ES _

" 0)&)#-#F&(M" ttrustee de son tort: if one, not being a trustee and not having authority
from a trustee, takes upon himself to intermeddle with trust matters or do acts
characteristic of the office of trustee t he may make himself a trustee of his own wrong

o unjust enrichment through overpayment etc.

O among separating, cohabiting persons etc (recent addition to the list of institutional CTs)

List sets out established situations where a CT will operate

o Thelistis not closed tas demonstrated by recent edition of last category (U%,,P/'#-#F%.F%&

o Although the list is not actually closed tit is very difficult to open; development of new categories
has been on ad hoc basis

The o A o 5S¢ Jud 8Z "ep o5 vE3]A _ E <u]E u vEe 3Z § v §} 3 0]°Z
the CT on the relationship of the plaintiff and defendant

O O O O O O

Three categories of institutional trusts:
1. Breach of a trust or of an existing fiduciary duty - CT captures the unauthorized gain for the beneficiary

Ex. breach of conflict rules by trustees W%%.G#-#D)"69¢&6ctors making profits at expense of co

2. Involvement in property inconsistent with the trust: examples include persons acting in the trust without
authority

Ex. intermeddlers; knowingly receiving trust property; actively participating in a breach of trust

3. CTs without a preexisting fiduciary relationship

Ex. non-spousal domestic relationships as in U%,,P/'#)"6#F%.P%0&

Situations falling into the firsttwo 8§ P}@&] « <«u]E - d -« &] singtitptiorial’v 31 A
o Arise automatically when the legally established criteria, based on judicial precedent, have occurred
in the relationship of this particular plaintiff or defendant
The third category, relatively new, may have the same effect of cloaking the property held by the non

fiduciary defendant with a CT, and in thiss ve Z e }u ~Jves]Sus]}v o_
o But the CT operates prospectively tthrough court declaration and in that sense is regarded also as
“remedial”

o Requires application to the court in order to receive CT

Me8]SuS]}v omeadssuaessinaCTcase } ¢V [d&pend on discretion of the court to open a new
basis for the CT

o CT simply operates by law from the date the alleged facts generating the CT took place as fitting the
requirements of the particular institutional CT
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UNJUST ENRICHMENT

Canadian approach t moving beyond the existing list of specific institutional CTs, but not abandoning the list
outright; look to general purpose behind the CT in order to suggest conditions where the list might be
opened to new situations
The overall intention appears to:
o setout general conditions under which a trust should be applied on property held by a person
outside an express or resulting trust
o not confine the CT to the institutional list of specific CTs
o guide with some degree of certainty and predictability the circumstances under which court will
apply a CT as remedy
Overarching principle that results in remedial CT over the defendant’s property and establishes a fiduciary
relationship is the circumstance of unjust enrichment
In all of the described relationships the court comes in to help the victim of unjust enrichment
o Unjust enrichment is the factor that connects all CTs
Where unjust enrichment has occurred and must be disgorged tthe constructive trust is used as a device to
facilitate making the person with legal title hold it beneficially for the wronged party with whom he has a
juristic relationship
Remedial CT is used as a remedy tgives the claimant an equitable interest in the property with a right to call
for legal title from the defendant
o Differs from institutional CT - in that action the dispute is generally about whether the facts have
been proved to support the recognized elements of the specific CT
o Remedial CT is imposed prospectively according to the } U (Ee&drcise of its discretion
Unjust enrichment occurs when there is (U%,,P/'#-#F%.F%&
o Anenrichment
o A corresponding deprivation
o And an absence of any juristic reason for the enrichment
E}S ¢« ¢ ] 8Z 3 AZ S ule VE] Zu v8 pviped J*e (] u] EC E 0 3]}veZ]% M

THE FIDUCIARY RELATIONSHIP

Relationship in express and resulting trusts is intentionally a fiduciary one

In constructive trusts imposed by law:

Institutional CTs - jurisprudence has identified varied situations that result in fiduciary relationship
Y &)*%#-#D*!,(1987] - characteristics of an actionable fiduciary relationship that went beyond the trust:
o The fiduciary has scope for the exercise of some discretion or power
o The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficic EC[* o0 P o
or practical interests
o The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or
power
5C3#0!"%&)1'endorsed these criteria asserting, however, that not all had to be present before a fiduciary
relationship exists
o Vulnerability is the one necessary feature in order to find a fiduciary relationship
o This emphasis on vulnerability is somewhat controversial
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U%,,P/'#-#F%.RP0&
e Fiduciary relationship was found to exist between the titled owner of property (Pettkus) and the person who
was considered to co-own in equity (Becker)
o The court imposed a fiduciary relationship the remedy the unjust enrichment
e (T was used remedially to give B an equitable estate in the property
o She could then call for shared legal title
e dZ }JUES Ju%o}-e sz d He Vv}3 8} } ¢} Alpo Z A @& .pos Jv 3Z |
expense
o The principle of unjust enrichment lies at the heart of the CT

8/%&!"#-#:GYH#ZI%%"
e ThecategoryofCTs J]* v}S o0}e W ]S ]Je v}S N «§ 0]Z v AEZ pes C SZ 35
SEPNS U % ESv EU JE& S}E v §Z o]l _
e ltis the nature of the relationship, not the specific category of actor involved that gives rise to the
fiduciary duty
o Hallmark of a fiduciary relation is that the relative legal positions are such that one party is at the
mercy ofthe }$§Z E[s ] & S]}v
o Where by statute, agreement, or unilateral undertaking, one party has an obligation to act for the
benefit of another, and that obligation carries with it a discretionary power, the party thus
empowered becomes a fiduciary
o Where $Z %o E]V % o[ J]vS E *S5 istherefofe dépend€htlon, the mannerin
which the fiduciary uses the discretion which has been delegated to him
e /v §8Z]e <+ U 3]}V }V 8Z %o E}%th@refdte Awaydviartied darhages
o Crown had not been enriched by the surrender transaction so a remedial CT was vi{available;
E}Av[e (] 0] EC } o]P §]}v 8} §8Z [v ] ve]e 8Z E (JE vVv}E SEu-
o He said that the surrender relation was more akin to agency

5C3#0!"%&)1'#5,6#-#+",%&"),! (") 1#3(&("#7%'(/&.%'#5,6
e (T is remedial here - a proprietary remedy in the place of an award for damages
e Three broad categories where a fiduciary relationship arises:
o 1. Fiduciary relationship is presumed in certain classes of relationship (directors, solicitors and
clients, parents, trustees, agents/principals)
o 2. Fiduciary relationship can arise as a matter of fact out of the specific circumstances of a
relationship - even one where normally it would not be expected to arise
= The hallmarks making the specific circumstance fiduciary are: “ascendancy, influence,
trust, confidence or dependence”
o 3.7"]vé&Suu vs o }E (- akbipdingdrhappropriate result
= dZ S Eu (] ] EC ] pe ¢« }v ope]iv S} ipeS](C & -pos
= & S§$Z d -<Z}puo A}l e N IuvS E % E ] S]A _
e One feature indispensible to existence of fiduciary relationship - is that of dependency or vulnerability
e  WILSON: CT ensures that the wrongdoer in no way profits from its wrongdoing
o Damages is too dependent on the reliability of valuation techniques
o A proprietary claim should be granted when it is just to grant the P additional benefits that flow
from recognition of a property right
= |tis appropriate where the P should have changes in property value accrued to his account
rather than the wrongdoer
e LA FOREST: vulnerability is relevant, but not necessary to find a fiduciary relationship
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o /u%}e s (J]H] EC u3C }v > Jv}IE E 3} "% E « EA ]E <} ]
(such as bargaining in good faith)
e N"KW/E< v D /EdzZ Wbrehah &f fidueiary duty because of the absence of vulnerability/being
at the mercy on the partof Corona t ( 08 Apov E ]0]3C }po v[$ (uv AZ & 3§ ol]\
o }E}v [» Apov E ]0]8C Z & ~]( vCe A « 3Z ]& }Av ( pos (}E v}s
agreement; only breach of confidence found, therefore would award damages for this breach

[(BEP!I"'("#-#D** #
Facts: material non-disclosure by an investment adviser/accountant, who provided tax-related financial services;
adviser sold MURBs without disclosing personal financial interest in product due to relationship with developer
e No remedial CT possible tvalue of property had severely deflated; seeking damages
e Focus on the nature of the breach rather than on the nature of the loss
e Court found P was vulnerable to D because of his reliance on D for guidance and advice
o The concept of vulnerability is not the hallmark of a fiduciary relationship though it is an important
indicia of its existence
¢ Fiduciary can exist where - given all the surrounding circumstances, one party could reasonably have
expected that the other party would act in its best interests with respect to the subject matter at issue
o Fiduciary duty contains special elements of trust, loyalty and confidentiality that in a fiduciary
relationship give rise to a corresponding duty of loyalty
e Existence of a contract does not preclude the existence of fiduciary obligations
o Nature of the relationship determines whether it is fiduciary or not — not legal categories
o Contractual relationships of the professional adviser type can establish a fiduciary relationship
e Duties of a fiduciary:
o ordinarily they include skill and competence and the special elements of trust, loyalty and
confidentiality
e Categories of fiduciaries are not closed
e Determining when a fiduciary relationship arises:
o discretion, influence, vulnerability and trust are non exhaustive examples of evidential factors to
be considered in making the determination
o Asfiduciary you relinquish your own self interest
e Court assessed damages (in rem remedy not appropriate tshares of no value) on a restitutionary basis:
restored to the position he was in before the transaction
o Restitutionary basis would put the appellant in as good a position as he would have been in had the
breach of trust/fiduciary duty not occurred - claimant is entitled to be restored to the position he
was before the transaction = an amount reflecting return of capital plus consequential losses minus
income tax savings
e DISSENT: emphasized that vulnerability (being § §Z u €& C }( $Z }S2idktlthecphre@ S]}v
fiduciary relationships
o Adopt test from 8/%&!" hallmark of a fiduciary relation is that the relative legal positions are such
that one partyisatthem & C }( §Z }SZ EJ[s ] & S§]}v
o Find no fiduciary duty is owed - would assess damages on breach of contract basis

O#-#0#

Facts: P sued her father for damages arising from incest tin tort and law of fiduciaries

e Fiduciary law is not confined only to matters of economic interest

e Canadian cases have recognized the parent-child relationship as a traditional head of fiduciary obligation
o e }v A] 8Ju[s E]PZ3 v}3 8} Z A % Ee}v 0 JVIHE] =« Clv E <}
o Court finds breach of fiduciary duty as an independent head of liability available in incest cases
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SUMMARY OF CONSTRUCTIVE TRUSTS
e Canadian courts have moved away from the developmentof 0]¢S }( ¢]JSpu S]}ve ¢ A]lve§]SusS]}v c
o Instead moved to principles and rules that create legally significant fiduciary relationships that
embrace the substantive CT
e (T used to describe in rem remedy that can be used for breach of trust, where appropriate (instead of
remedy of compensation)
e There is disagreement among the judges of the SCC on the scope of the conditions needed to create a
fiduciary duty
o dzZ -« A 0}%u vie Z A VIA E 3§ F&WOYSAI* (En approaches taken by
the various common-law jurisdictions

REMEDIES FOR BREACH

e Trustees are liable for breach of trust where they fail to perform their duties by either omitting to do any act
they are supposed to performordoin P ¢}u $Z]JvP §Z § §Z C *<Z}puo v[$§
e The beneficiary is the principal person to enforce those rights using the remedies that equity makes

available for a breach by the trustee.

COMPENSATION FOR LOSS

e Compensation is generally based on full restitution tin most cases the court will order full compensation
o Means that the trust must be fully compensated for any loss caused by the breach of trust
o Once a breach has been committed the Tees are liable to put the trust estate in the same position it
would have been but for the breach
e Extent of liability is not limited by CL principles of remoteness of damage, or mitigation; causation
considerations are also very generously and freely applied although there are limits
o ie.wherethereisabreachoftrust t P $3]JvP u P o« pv & S$Epu+3 o A A}v[$ U
limitations
e Damages for breach of trust apply where the trust asset may be unavailable or difficult to determine (ex.
8/%&!)
e Starting principle: trustees that are in breach are liable to put the trust estate in the position it would
have been in but for the breach

8/%&!"#-#.GY%H#Z/%Y"
Facts: looking for compensation for lease of a golf course on surrendered land; restitution in damages instead of
CT because the land was in hands of a bona fide purchaser forvalue t  v[S§ P} P Jve3 §Z § %o &} % (E:¢
e Crown breached its fiduciary duty twhen it leased the land on non-approved terms
e Qver the course of the action the value of the land increased significantly
e Fiduciary law tdamages are assessed more liberally to ensure maximum compensation possible; this differs
from CL damages for tort or breach of contract
e Ina CT the defaulting trustee must restore to the estate of the victim - the assets which B had been deprived
of as at the date of restoration not as at date of deprivation (ie. the assets at date of court order; not the
assets at date breach was made)
o Where restitutionary relief given instead of CT tit is based on defaulting trustee restoring to the
estate the money equivalent of the assets which it has been deprived of; assessed at the date of
restoration (not deprivation)
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e Court rejected a fair return basis for calculating compensation (ie. difference in return between existing
o ¢ Vv N~ (]J& v E ¢}v 0 _0 =
e To effectively achieve restitution (as required by fiduciary law) tcourt had to put a value on the lost
opportunity for a residential development on the land as at the date of trial (not date of breach)
o In contract court would have required proof that the land would have been developed; in equity
presumption is made to that effect
o Ivi§ Z A 3§} o}}l § (JE - ] 0] & fudt looH St]tRe Spjdovtunitydosk
e Have to consider realistically at the date of trial twhat you could do with that property; it is what you are
deriving the value from

3)"("#J",%&$&!"%'#5,6#-#F(/EG &'
Facts: liability of fiduciary solicitor who, in handling a real estate transaction, failed to disclose to client
purchasers a secret profit made by a third party, also a client
e Solicitor-client relationship is designated fiduciary relationship (institutional constructive trust) ttherefore
this was a breach of trust
e s solicitor liable only for losses directly flowing from the breach of fiduciary duty or also for losses caused
by an intervening act unrelated to that breach
e The purpose of equitable damages is to restore the person to whom the duty is owed to the position they
would have been in had the duty not been breached
o Equitable remedies are very elastic and policy considerations should apply
e Court sets out two qualifications on availability of equitable remedies:
o iX >}ee o« o3 uu]vP (E}u 3Z A] 3Ju[s pvE <}v o0 § ¢«Z}uo E(
o 2.CommovV e« Ve He 8]1}v }po ]JE puA vs 8Z A] 3lu[e o Ju
e The victim’s actual loss as a consequence of breach is to be assessed with the full benefit of hindsight.
Foreseeability is not a concern in assessing compensation, but it is essential that the losses made good are
only those which, on a common sense view of causation, were caused by the breach
o Victim is not required to mitigate tbut losses resulting from clearly unreasonable behaviour will be
viewed as flowing from that behaviour and not from the breach
e So court does not find lawyer liable for the loss caused by subsidence as this was attributable to the fault of
the engineers and pile drivers
e Fquitable damages are very broad in scope — but, based on common sense causation, they must flow out of
the breach

SET OFF

+"H#7%H#[% )&%
Facts: Tees breached trust by keeping among the assets of the trust some unauthorized stock for a very long
time. The stock had greatly fallen in value.
e Trustees had also invested in unauthorized stock which had very good returns
o asked the court to allow a set off of the profit of one stock against losses of the other
o If you applied set off the trust estate was actually ahead.
e The court refused to allow set off as “the rule is well settled that a trustee could not set off the profit from
one breach of trust against the loss resulting from the other.”

ACCOUNTING FOR PROFIT
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% EJu EC PSC }( SEUeS  Previfd<hip of the &ust ¢ HEcloZe]to the B his dealings
with the trust property
o Afiduciary must account for any unauthorized profit he has received that are attributable to that
fiduciary position
e Such an accounting of profits can be ordered by a court and continue for a period of time
e Accounting remedy is available for breach of a fiduciary duty and breach of trust
e Basis of the remedy is to prevent unjust enrichment
o Butitis possible for the fiduciary to receive an allowance for the work he has put into the
inappropriate venture (see F()&6*)"#-# UG!$H#
e The accounting requirement is not a regime that will continue forever; court will fix a timeline
o Where a breach has occurred ] § §ometimes difficult to determine the period to which the
accounting should apply tto calculate the exact profit that must be disgorged
o Court will often just make an approximation in this case

D EX)"#-#[ 2% &H#
e Accounting for profits remedy is a personal one tapplies whether or not the claimant has suffered injury or
loss
e Deterrence is at the heart of the remedy to account
o Assertion that the claimant was unwilling, unlikely or unable to have made the profits is no defence
o Defences to an application for an accounting are available - they are equitable in nature (estoppel,
laches, acquiescence and delay)
e Ordinarily, a fiduciary will be ordered to render an account of the profits made within the scope of his duty
o Assessment is often very difficult and a reasonable approximation is enough
o Mathematical exactness is not required
o If the loss suffered by the claimant exceeds the profits made by the fiduciary the claimant must elect
which remedy: accounting or compensation
e Where accounting is ordered tit may be inappropriate to account for all profit indefinitely
o Especially where there is an increase in profits generated by the skill, efforts, property and resources
of the fiduciary, the capital which he has introduced and the risks he has taken - then it may be said
§Z §3Z @& 0 A VS % E}%}IES]IV }( v E - %o E} (]S ]° v}S §Z
property
o Onus is on the defendant to prove that an award of the entire profits would be inequitable
Here the court ordered accounting of profits for 2 years
o Vv 00}Av A .u v §Z Juvs]vP (JE [« *lJooU A% ES]-

D.(,##D.(,#

Facts: Tee mixed trust assets with his own in the form of reinvestment in a more expensive house

e Equity prohibits a trustee from making any profit by his/her management, directly or indirectly

o It follows that a trustee cannot retain the profits from a reinvestment

e  Where a profit is made with a combination of trust money and the trustees personal money the beneficiary
will be entitled to profits at least in proportion to the trust contribution

e Approved the position that where trust monies are mixed with monies of the Tee and the mixed fund is used
to acquire other property which is not severable, the Bs are entitled to claim a proportionate interest in the
property

REMEDIAL CONSTRUCTIVE TRUST — ONLY USE THIS REMEDY IF SIGNIFICANT CONNECTION TO PROPERTY
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U%,%&#-#F%D 1(M
Facts: She sought a CT on the Sicamous property or monetary damages as compensation for her labour on the
basis of unjust enrichment
e Two possible remedies for unjust enrichment:
o 1. Monetary tquantum meriut (ie. payment for services)
o 2. Constructive trust tavailable where real estate is the form of enrichment
e Issue in this case is whether the CT extends to real estate for services rendered in a family cohabitation
situation
e Constructive trusts will be applied where: there is a contribution to the property, sufficiently substantial and
direct as to entitle the claimant to a portion of the profits realized upon the sale of the property
o Aspecial link to the property must exist
e CT will be applied as a remedy:
o where monetary damages are inadequate and
o where there is a link between the contribution that founds the action and the property in which the
CT is claimed
e In establishing a causal nexus one must consider what the legitimate expectations of the parties are (in both
commercial and marital cases)
e Test for unjust enrichment (from U%,,P/'#-#FEP00):
e 1. Enrichment
o , & 8Z t[+« AYEI E}uv 8Z Z}ue VE] Z , C v 0o]vP ZJu 3} %o
e 2. Corresponding deprivation
o W had provided these services without compensation
o Cory J: love does not imply a gift of services t provision voluntary out of natural love and affection
argument fails
e 3. Absence of juristic reason
o Involves an enquiry into the legitimate expectation of the parties
¢ The CT should be applied where monetary compensation is inadequate and there is a link between the
services rendered and the property in which the trust is claimed
e Extentof W[e JvS (E ¢S ]v SZ shauldb&biskd odEvalGe survived tportion of the value of the
property that is attributable to her services or contributions (appropriate measure where a CT awarded)
o Not assessed based on value received tamount of money that would have been paid for the
services assessed on a purely business basis (this is appropriate measure where monetary award)
= Here assets are apportioned on the basis of the contributions made by each

ACTIONS AGAINST THIRD PARTIES

e Third parties Vv Ju 0] 0 ¢ (Jpu] E] e }E N }IveSEpN S]A _ SENS » Az E
o Where they act like a trustee and deal with the trust property
o They will be liable for breaches of trust
e There are three categories of intermeddlers:
o 1.Trusteedesontort ~~}( Z]* YAv AE}vP _»
=  Person not appointed as Tee but intermeddles in trust matters
= Becomes treated as a trustee for purposes of breach of trust
o 2. Knowingly receiving or dealing with trust property for his/her own use
o 3. Knowingly assisting a Tee in a fraudulent/dishonest transaction perpetrated by the Tee or
fiduciary
e In each case the third party is bound to the B using principles of unconscionability
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o They may be held personally liable even though they have derived no benefit (treated as a trustee t
so may be able to avail self of same defences a Tee could use, ex. Trustee Act)
¢ The requirements for liability are:
o The existence of a fiduciary duty (e.g. trustee)
o A breach of that duty by the fiduciary/trustee and
o Adishonest and knowing assistance by the third party in that design
Most cases deal with the level of knowledge and dishonesty necessary to hold third party liable

K%1'("#-#5)&G#1,

Facts: A bookie was the third party in this case; executor of estate drew cheques from the estate; without
authority paid them to the bookie in breach of trust. Each cheque was signed by the trustee as executor.

e The money could not be traced and so the beneficiary successfully sued the bookie

e Bookie had given value for the cheques but had notice that they belonged to the estate (not bona fide)
e Notice = deemed to know what any reasonable person would know in the circumstances

e The beneficiary was entitled to recover from the third party

Cl&#3)")6)#-#0g5#. &)Yt
Facts: M&L sold tickets for AC on trust. Required to keep the monies received on trust in a separate bank
account; 18 ] 3X[+ vl A]3ZD}&E Q@ (E }wccdyrt under a demand note; AC sued shareholders
personally for money owed to it for ticket sales; third party liable
e Degree of knowledge required for a stranger to be liable: Actual knowledge, recklessness or willful
blindness
o Carelessness or a want of probity is insufficient
e M &L as trustee, was in breach of trust because by not setting up the trust account it took a risk to the
prejudice of the rights of the beneficiary [AC] which risk was known to be one for which there was no right
to take
o AC was exposed to becoming a general creditor rather than having its funds protected in a trust
account
e Shareholder had actual knowledge of the breach of the trust t his conduct showed he was willfully blind to
the breach, or reckless in his failure to realize there was a breach
o He knew the terms of the agreement with AC (he signed it) and the need for a separate trust
account
o He also benefited from the breach of trust t his personal liability for the line of credit was
extinguished (supports the idea that he was willfully blind)

T(2)1#F&/"%IHCI&1!" % H#:)"
e The PCfound Tan liable. He Z ee]es Jvs8zZ €& Z}(SEMS C "N pe]vP }E % &E
transaction in full knowledge that the monies were to be held in trust. This was dishonest conduct
. >d A s ]eZ}v ¢8 C pe]vP 8Z SEu+S u}v C }( &fZnind]dEts fivector vastote v[s *3
imputed to the BLT company
e UK cases require actual knowledge by third party - not what a reasonable person would know
o Subject approach - considers third party [ personal attributes; such as personal intelligence and
business experience
o I3[« Z & 3} % E}A Su o thgrAibe cBurt$odked PtHersonal attributes of Tan and
concluded that he must have knowledge
e Canadian courts — just look objectively at what is reckless; willfully blind; don’t take into consideration
personal characteristics; look at what a reasonable person would have done and base decision on that
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TRACING

e Equitable process tallows trust property which has been misused to be pursued by the beneficiary
o Proprietary remedy that is available where a personal remedy is insufficient tie. if trustee or third
party intermeddler is bankrupt
e In CL there are remedies available to pursue and recover property:
o Principle of nemo dat
o But CL principles stopped once money had been deposited into an account t at the door of the bank
e Inequity tthis barrier to tracing money is lifted;
o But the ability to follow the property and recover it stops with the bona fide purchaser for value
e Tracing applies in two cases then:
o 1. Volunteers tare not bona fide purchasers for value
= Re Diplock’s Estate (1948) - volunteer holds the property on a CT for the beneficiary
o 2. People who have given value but t have taken from fiduciary/Tee in bad faith; or deemed to have
had notice

CHANGE IN FORM
e Tracing allows B to take possession; obtain a charge against the property itself or can claim an amount that
reflects increases in the value of the property (D.(,,#-#D.(,))
o When you recover the property you get it in its enhanced value state
e Tracing is especially valuable as it enables a beneficiary to recoup lost property even when its form has
changed (shares converted into money in the bank and -!.%#-%¢&})at CL when property changed form that
was the end of your claim)
o Allows the B to pursue the proceeds of a transaction that results in bona fide purchaser for value
holding original trust property
o When B runs up against a bona fide purchaser for value B is able to back track - bouncing his claim
from the trust property in the hands of the bona fide purchaser onto the proceeds from that
exchange (in the hands of the trustee etc.)
e Three requirements in order for tracing to take place:
o 1. There must be a breach of trust or of a fiduciary relationship (questionable; may be changing)
o 2.The property must be in a traceable form
o 3. Noinequitable results must arise from the application of the right to trace

1. MUST BE BREACH OF FIDUCIARY RELATIONSHIP
e There have been cases where the courts have allowed tracing without a previous fiduciary relationship
3G)'%#0)"'G),,%"#-#+'&) % 1#F&!,'G#F)"P#5("6("# ——usests that a fiduciary relationship may not be a
precondition for tracing
o Extra money in account due to clerical error; no fiduciary relationship; but this was unjust
enrichment
o Court allowed owner to trace on the basis that in good conscience it couldn’t be retained
o F&)62#-#D,)$1%,('ho fiduciary relationship; but court found that a thief held stolen money on a
constructive trust for its rightful owners
e Consider also the unjust enrichment cases in breakdowns of common-law spousal relationships where a CT
is imposed by the court (U%,%&#-#F%QEQVIP/'#-#F%.R%&
So the need for a fiduciary relationship is in question

2. PROPERTY IN TRACEABLE FORM
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e dE& ]JvP } seih3elafled to trust dealings in ordinary administration of the fund (only requires
dealing with property as a prudent investor managing their own affairs would)
e Breach of trust by trustee in one of two ways:
o 1. Misapplies trust assets (ex. purchasing unauthorized investment)
o 2. Misuses proceeds of that misapplication as his own personal asset
e In both cases of breach - B will, effectively ask the court for specific performance of the trust by the trustee
o Court order is sought to compel the trustee to carry out his duties properly

Tracing into Unmixed versus Mixed Funds
e If Tee withdraws trust money and uses it to buy an asset for himself, or deposits in his own account tB can
trace into that asset (follow and claim it)
o The asset is regarded as security for the trust money used to purchase it (7%#1)11%,,'#J',) Yo
e If Tee withdraws and dissipates trust money without mingling it with his own tthe right to trace in priority
§} d [« }SZ E & ]S}E-* ]* 0}°8
o Butifthetrued (puv « Z A v ulE Al3Z §Z d [+ }8Z & (puv » 8Z o0 ]t
under CL)
o Equity presumes that when Tee withdraws money from the combined fund t his own money is
assumed to be expended first
o The B is therefore entitled to the remaining money in the account to the extent of his claim (7%#
Hallet’s Estate)
e If Teeinvests trust and personal monies into his personal assets t B will be able to claim against the asset for
the amount of his claim (7%#B),M)2
o Includes a proportionate share into the increase in value (D.(, #-#D.(,,)
e  Where funds from multiple trust funds have been combined t court must separate according to the
different claimant funds
e Two approaches can be taken to separating the funds:
o 1. Rule inflayton’s - money first into the account is money first out
= [f a withdrawal of money is made from a mixed fund account withdrawals are presumed to
be from funds initially deposited into the mixed account (Note: Tee is deemed to withdraw
his personal funds first if he has withdrawn under 7%#1)119%,,
o 2. Rateable approach tgives the various tracers an interest in proportion to their contribution to the
fund (a pro rata approach tbased on equitable principle of contribution)
= B")&!#D%./&!,!%#3(**!" ("#-#8&%2*) . #3&%B(&$
= Rateable approach is regarded as fairer and increasingly followed

EQUITABLE CONSIDERATIONS
There are limits on the right to trace:
e Zu C } ev[8 (( § 3Z bdd]ideZolirchpger for value w/o notice
e Not available if the result would be unfair under maxim that any person who comes to equity must do equity

o Ex. where innocent volunteer has improved/expended on the property believing it to be their own t

32 E v[s$ SE |vP He C}u Alpo (JE JvP  « opropérthZ 5 ]

e When trust property can no longer be identified right to trace is extinguished (ex. dissipated)
e Tracing that would give rise to inequitable results is not allowed

REMEDIES SUMMARY

¢ A number of remedies may be open to a beneficiary who has suffered a breach of trust:
o Recovery of losses from the trustee
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o O O

O

Recovery of gains the trustee obtained from the breach

Third parties who have wrongfully received trust property

Third parties who have dishonestly assisted the trustee in the breach

Recover property to which the beneficiary can identify a subsisting equitable interest

e If multiple remedies are available — they can be combined

O

They do not lead to double recovery

o They are not mutually inconsistent
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