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Introduction

A. Reasons for a Trust 

· tax avoidance 

· provisions for family though successive property interests 

· incapacity 

· corporate → joint ventures, debentures, insolvencies
· investments

· pensions

· estate administration on account of death 

B. Definition of Trust 

· a trust arises whenever there is a split in legal and beneficial ownership to property 

· trustee (T) → holds the legal title
· beneficiary (B) → has equitable or beneficial entitlement 
· in effect, T manages the property for the benefit of B

· T is a fiduciary owing a duty of utmost good faith and loyalty to B

Nature of Equitable Interests 

A. Definition of equitable interests 

· emerged from situational remedies given in fashioning just results 

· injunction, specific performance, accounting 

· are very flexible because they can be adjusted to meet many different situations 

B. How equitable interests arise

· express creation 

· e.g. express trusts, wills, partnership 

· contract for the sale of property 

· circumstances where a court recognizes the assignment of a legal interest when common law or statutory formalities have not been complied with 

· implication of law as in a resulting trust 

· operation where court imposes a constructive trust 

C. Nature of Equitable Interests 

· classically described as in personam 
· e.g. they attach to the person 

· if an affected property is outside a court’s jurisdiction, if the T is in the jurisdiction, court will assume control of the case

· court imposes a remedy on the person of the T when good conscience requires it 

· injunction, specific performance

· can have characteristics of proprietary interests (in rem)

· a B may, if the right conditions prevail, 

· terminate the trust and demand legal title to the property

· sell or mortgage the BI to another 

· devise the interest in a will

· through the rules of tracing pursue interest into the hands of third parties

· trust is best example of an equitable interest

· other examples include

· equity of redemption in a mortgage

· buyer’s interest under an agreement of purchase and sale

· equitable leases 

D. Competing Legal and Equitable Interests 

· general rule: a legal interest will usually take precedence over an equitable interest where it has been acquired bona fide without notice for value 

· if the holder knows of a prior equitable interest his conscience is bound by that prior interest 

· value is consideration and need not be the full value 

· if the equities are equal the law will prevail
· exceptions: agent with authority exceeds it; some cases of Torrens 

E. Summary 

· equitable interests partake of

· proprietary interests in rem 
· personal interests in personam 
· expectancies → hope “spes” of a benefits under a for example a discretionary trust 

· mere equities 
· a mere equity is a right that is usually ancillary to the recognition of an equitable interest 

· court focusses on the conduct of the parties rather than on the quality of the interest

· holder has the right to claim relief in equity but does not have a substantive proprietary (equitable) interest 

· examples

· right to set aside a transaction because of undue influence

· right to set aside a fraudulent power of sale in a power of attorney

· right to enforce an oral mortgage under doctrine of part performance 

Completion of Trusts

A. The Concept of Vesting and Formalities for Transfer 

· forms of dealing in equitable interests 

· settlor (S) can assign property to the party directly

· S can declare himself a T for the interest of the B → as T settlor retains title
· S can direct a T to hold property on trust for a B

· a S can contract with a B for the T to hold the property → what does this mean?
· the relevant form of dealing is determined by what was the actual intention of the donor in this regard

· intention is determined by reviewing all evidence

· the document

· the context of the writing

· and surrounding context 

· two variables come into play

· the form of dealing 
· e.g. transaction context → gift or contract, S as T, third party as T 
· type of property forming the subject matter of the proposed settlement will determine what needs to be done to effect a transfer and thus a completed trust with title vested in the T 

· e.g declaration by S to act as T, trust formed under contract → role of consideration 
· without consideration, S in creating a trust is in effect making a gift of shares, real estate, personalty, chose in action (debt), through a T for a B

· as a gift, equity requires the same formalities as the law does to give effect to a valid transfer 

· e.g. requirement of registration (or inability of grantor to alter his intent and the course of an application to register) in land title in the case of land transfers 

· in order to create a trust with a third party T (as opposed to the S becoming the T) legal title must be transferred (e.g. vested) in the T 

· requirements necessary for transfer or vesting vary according to the type of property involved

· S may declare himself T → title to the property will already be vested in him 
· the S/D must be shown to be legally obligated → to be immediately and unconditionally bound under the rules of effective gift making or by contract 
· a personal declaration of trust → no need to transfer as with T by virtue of changed capacity of S: Glynn v Commission of Taxation 
· need intention though to be immediately and unconditionally bound: Carson v Wilson 

· contractual covenants (with consideration) out of volunteer category → what does that mean? 
· there are aids that help fix intention 

· when a donor makes an imperfect gift during his lifetime, and the donee is subsequently appointed as the donor's executor or becomes the donor's administrator on intestacy, the gift is perfected because the donee obtains legal title to the donor's property, including the subject matter of the intended gift, in the donee's capacity as executor or administrator: Strong v Bird 

· donationes mortis causa → “if I die, this is yours, but if I live, I’m keeping it” - with transfer

· equitable estoppel → representations creating expectations 
Milroy v Lord (1882) - Strict Requirements for Transfer of Trust Property → everything must be done 

F: Medley wanted to transfer shares to Lord to hold in trust for Lord's daughter/Medley's niece (Eleanor) → Medley did all he could → but process to transfer shares req'd record on company register → registration not done before Medley died → but deed effecting trust was signed & sealed → dividends from shares began to flow to niece-beneficiary → when Medley died, M's widow challenges trust as incompletely constituted
I: Valid transfer of title in the shares to Lord?  

A: Shares weren't in the trust, so niece doesn't get them 

R: Still the law in BC today
Re Rose (1952) E.CA - Once Settlor has done everything necessary, the transfer is complete / the trust is constituted

F: In March 1943, S voluntarily transferred shares to wife properly and delivered shares to wife → he told her to re-register shares → wife did not do this until June 1943 → S died in 1948 → tax law held that taxes would be imposed on everything in estate which was voluntarily disposed of in past 5 years → if transfer took place in March 1943, then non-taxable → if June 1943, then taxable
I: when was the transfer effective?

A: S did everything which, according to the nature of the property, comprised in the settlement, was necessary to be done by him in order to transfer the property 

→ negatives the conclusion that, pending registration, S was a T of the legal interest for transferee 
Note: Re Rose is considered to have tempered the orthodox position of Milroy in BC today

Glynn v Commissioner of Taxation (1964) Aust. HCt. 

F: Dad buys shares, issued to himself "as trustee for his 2 sons" → certificates signed by dad "as T for sons" → approved by company → shareholders' list reflecting dad holding as T →  dad collects dividends, but doesn't account to sons or tell them about trust → company share register only shows dad as owner of shares → dad dies → tax authority argues that shares held on trust by dad with life estate for himself, remainder to kids 
I: Are shares part of father's estate? Was a trust created in favour of the sons? Could the father have revoked the trust? 

A: transfer was valid declaration of trust

· father’s intention was obviously to create an immediate trust for his sons

· evidenced by actions

· father held shares in trust for kids (no life estate for himself)

· many people knew about the trust; therefore lots of evidence of personal declaration

· dad used money on sons

· dad was simply T and S of trust

· sufficient discharge of Father's role as T

· retention of dividends does not negate trust → did not create life estate for dad
· if Bs never received payment, that could mean that T was in breach of trust

Carson v Wilson (1960) Ont. CA - Testamentary dispositions are not valid trusts 
F: During his life, X assigned deed and mortgages to Y, but gave them to lawyer and told him not to make transfer effective until his death → dring life, X retains profits → deeds and assignments do not comply with Wills Act
I: is a trust that becomes effective on death valid?

A: Held to be ineffective testamentary dispositions

· X not found to be T over assignments → no indication that he intended to be bound immediately and unconditionally
Strong v Bird (1874) Eng. - Gift can be perfected on death if giftee becomes legal owner 
F: stepmom loans money to Bird → stepmom later forgives debt orally w/o consideration (gift) → upon stepmom's death, Bird is named executor of her estate → legal title in stepmom's estate vests to Bird (so Bird is now both creditor of debt & debtor).  
A: Court was willing to accept that a valid transfer had been made:

· testator made purported immediate gift in her lifetime 

· testator failed to make the gift to the donee legal in an inter vivos transfer (no consideration, nor under seal) → intention that she wanted to forgive the loan formally and complete the transaction
· testator's intention did not change before death → when testator died, she still had intention to donate property 
· intended legal recipient became legal owner → donee (Bird) became legal owner (i.e. executor of Stepmom's estate)
· as a matter of law, the debt is now extinguished as Bird became executor 

Express Trust 

A. Definition and Elements of an Express Trust 

· a trust is a device in equity that enables the separation of legal and equitable interests in property or an estate

· S/D transfers legal title to the T who holds beneficially for another person, the B, or for a charitable or specific purpose 

· can be created inter vivos or per mortis causa 
B. Origins of the Trust 

· examples

· property held for those without legal capacity 

· e.g. minors, mentally incompetent 

· devise under a will 

· e.g. devise to children with a trust in favour of spouse during lifetime

· superannuation (or pension) funds

· unit trusts that enable small investors to pool funds and participate in larger investment schemes to enhance opportunities

· charitable and non-charitable purposes

· tax avoidance or deferral 

C. The Three Certainties 

· certainty of subject matter

· i.e. the property or assets 

· certainty of words

· i.e. intention to create a trust

· certainty of objects

· i.e. the identity of B or Bs

· requirement of trusts and powers of appointment 

· both property and the amount of the BI must be sufficiently certain to constitute a trust - need to describe with sufficient exactness: Beardmore 
· land, money, personalty, shares, intellectual property - all valid 

· property is anything of value that is legally capable of being transferred

· e.g. right to salary is non-transferable, so cannot be subject matter of a trust 

D. Certainty of Subject Matter 

· test: is the trust property and the beneficial interest ascertained or ascertainable? 

· courts lean in favour of finding certainty (but note Beardmore) 

· if property is uncertain because it is not identified with sufficient clarity, trust will fail and transferee holds legal and beneficial title 

· quantum must be reasonably set out 

· if trust property is certain but beneficial interest is uncertain, trust will fail 

· e.g. A transfers 10000 in ABC Co. to T on trust “to provide some shares to B1 and remainder of the shares to B2” 

· trust property is certain → 10000 shares
· respective beneficial interests uncertain 

B. Certainty of Words

· test: is there a certain and immediate intention to create a trust?

· a general intent to benefit is not enough 

· must be explicit that the property is transferred as a trust, not as a gift

· intention is a question of fact and degree 

· court examines entire document and context in reaching a decision on whether trust intended or not 

· common way is to use a trust deed or in a less formal document use words “in trust” and language that is imperative in form (command, unavoidable obligation or requirement) 

· if other words are used, courts look at ordinary meaning of words used and how the words operate in the context of the whole document: Nicholl v Hayman 

· presumption in favour of gift especially in family type trusts → since when? I thought presumption was in favour of trust, unless family 
· an intention to benefit someone is too general → must be an intention to create a trust 
· where the intention of transferor is uncertain as to the creation of at trust, no express trust arises 

· person with legal title or in control of the property is entitled to it beneficially → assumes a gift, precatory wish, not a trust 
Hayman v Nicholl (1944) SCC - must be clear intent 
F: testatrix drafts will w/ codicil (addendum) where she bequeaths $$ to daughter Ina, "in full confidence that she will dispose of the same in accordance w/ wishes I have expressed to her" →  Ina died w/o having disclosed trust & apparently w/o carrying out her mother's wishes → testatrix also dies → siblings claim that Ina's administrator holds money on resulting trust for testatrix's estate
I: What is the nature of Ina's interest in the testatrix's estate? 

A: No semi-secret trust, b/c testatrix used precatory words, while other parts of will demonstrated that she knew how to create express trust by imperative language

· Ina took absolutely & did not hold $$ on trust for testatrix's estate

· insufficient evidence of communication & acceptance to establish fully-secret trust 

B. Certainty of Objects →  beneficiary 
· is a requirement of trusts and powers of appointment 

· the trust terms and terms of powers, must indicate with sufficient precision who is in the class of objects for whom the trust is to benefit 

· conceptual uncertainty occurs when the words used by the S are inexact

· evidential uncertainty occurs where there is not enough factual information to apply the S’s definition of a B or object 

· all trusts must have a person, group of persons or recognized charitable purpose as a beneficiary 

· certainty around the identity of the B is what certainty of objects is all about

· B must be ascertainable for the court to enforce the T’s administration of the estate

Types of Naming 

· can occur in a variety of ways

· actually giving the name of the specific individuals

· identifying them by description 

· e.g. oldest person living in Greenacre

· as a member of specified group or class 

· e.g. residents of Greenacre 

· in trust settlements, Bs can be named in one of three general forms

· under a bare trust → identity of B is stated 
· e.g. Bloggs

· under fixed trust → identity of each B included within a fixed group who must receive under the trust
· e.g. the eldest of my children 

· under a power of appointment → Ts are empowered to act if the choose to do so, but they are not obliged to do so 
Trusts and Powers Distinguished 

· what are the major differences between “trusts” and “powers” from the perspective of appointing (or choosing) Bs?

· in fixed (and bare) trusts the S specifies the Bs by name or by class and Bs must receive the benefits 

· a discretionary trust (aka “trust power”) occurs where a T is required to exercise discretion in selecting Bs from a class and/or determine the quantum of interests to be enjoyed by members of the class 

· T must distribute but is empowered to decide who gets what → who in the described group gets the benefit 
· characterized as fiduciary duty 

· powers of appointment allows for a mechanism for disposing of property in a flexible way gives the T/D a very wide powers to choose Bs from a widely defined group

· the T need only consider whether to distribute

· where this is a fiduciary obligation, it is simply to consider whether to make an appointment 

Is it a discretionary trust? or is it a power?

· a discretionary trust is distinguished from a power of appointment by reviewing the terms of appointment provisions to 

· examine precise terms of settlement to determine whether the Ts are compelled to act or enabled to act (shall vs. may)

· determine whether the Bs under a discretionary trust have an interest in the trust property 

· either vested, contingent or vested subject to divestment 

· objects of a power have no interest → can’t call for the end of trust
· ascertain whether, on the death of the S/D who has not distributed trust property, the property goes to person named in gift-over provision 

· existence of a gift-over likely signifies S’s intention to create a power 

· gift-over → to provide for the gift of property to a second recipient if a certain event occurs, such as the death of the first recipient 
Classifications of Power 

· general power → Donee (person who receives the gift) can appoint anyone including himself
· special power → Donee (person who receives the gift) an appoint only person in or from named specified class of objects 
· e.g. Gulbenkian Settlements 
· intermediate power → Donee (person who receives the gift) can appoint anyone at all except person or class proscribed by donor (person who give the gift): Re Manisty, Re Hay’s Settlements 
· appointment not likely to fail, but there is a risk of gifting an undesirable person 

· debatable whether certainty of excluded class is needed 

Nature of Power & Contrast with a Discretionary Trust 

· under PA, the donee (person who receives the gift) is not obliged to make an appointment → there is no fiduciary relationship between holder of bare power and the potential objects
· however, the donee (person who receives the gift) does have duties, especially in the special and intermediate powers 

· mainly to consider whether to make a distribution and ensure it is on rational grounds (i.e. not perverse and irrelevant) and defensible grounds: Re Manisty 

· by comparison, in a discretionary trust, the D/T of the power is under a fiduciary obligation to exercise the appointment as described and distribute to the Bs if this is appropriate under the terms of the trust 

Why use a power ?

· PA allows settlor/donor to dispose property in a flexible way 

· donee does not need to appoint, only consider whether to appoint a named person or from the range of possible appointees enumerated in the power (i.e. a class of objects) 

· S/donor transfers property to T/donee enable T/donee of the power to effect an appointment (i.e. transfer property) where the donee chooses 

· the test for certainty of objects in a bare or fixed trusts is the complete list test
· test for certainty of objects in a power needs to be less onerous than that required for a fixed trust, 
· can a court determine with certainty if any given individual “is or is not” a member of the class of potential Bs 

· individual ascertainability test

· practical outcome, does not defeat the trust or S’s intention 

· test also applies to discretionary trusts: Baden (1) 
McPhail v. Doulton (Re Baden 1) – test of validity for mere power and trust power can be assimilated as "is/not"

F: language of trust very broad → T can invest fund, "make at their absolute discretion grants to or for the benefit of any of the officers and employees or ex-officers and ex-employees of the company or to any relatives or dependants of any persons in such amounts at such times and on such conditions (if any) as they think fit" → Ct (Goff J.) says this is a power, not a trust, therefore valid → CA (Russell L.J. dissent) upholds decision that this is a power but says wrong test used → if power, use Re Gulbenkian test = "criterion certainty" test, is/not … does not fail simply b/c it is impossible to ascertain every member of the class → if trust, use Broadway Cottages test = "individual ascertainability" or "list certainty" test - whole range of objects should be ascertained or capable of ascertainment

I: Is this a trust or a power? What is the correct test to use?

H: Wilberforce says this is a trust → correct test: Re Gulbenkian's is/not

· distinction b/t trusts and powers is narrow and artificial

· if power – no obligation to exercise provision; ct won't intervene

· if trust – mandatory to exercise provision; ct may intervene and compel execution

· duties of T differ 

· if power – T has duty to consider

·  if trust – T has duty to examination and select … "the difference may be one of degree rather than principle"

· reconsiders CA's application of two tests (see above), favours Re Gulbenkian for powers AND trusts

· note: if linguistic or semantic uncertainty, gift is void … if administratively unworkable, trust cannot be executed

· however, evidential uncertainty by itself does not invalidate trust

· dissent: Guest says to understand distinction b/t powers and trusts through the effects

· if the T fails to exercise power → resulting trust
· if the T fails to exercise trust → ct will compel execution
Baden 2 (part 1)

I: Is the trust a valid one?

A: YES. Ct rejects argument that T cannot ever truly determine whether a person is/not relative

· if relationship is sufficiently proved, T are entitled to make a grant

· if no sufficient evidence produced, T will decline a grant

· what is required of a person to qualify as a relative is perfectly clear

Baden 2 (part 2) 

I: Are the terms "dependent" and "relative" so uncertain that the trust is rendered invalid and will fail?

A: NO. Trust is valid, appeal dismissed

· Ct rejects argument that one must prove potential Bs membership in one category AND non-membership in the other – e.g. "X can be proven to be a relative, X can be proven to not not be a relative". 

· "Dependent" is not a conceptually uncertain term

· "Relative" requires evidence and this will automatically narrow the field

· Megaw says to allow appellant's argument would be a return to the complete list test

· Stamp says this is an exercise in semantics

Re Manisty 

F: Better facts? Intermediate trust (= exercisable in favour of anyone with certain exceptions)

I: Is an intermediate trust valid or does it fail for vagueness?

A: valid → a power cannot be uncertain merely because it is wide in ambit
· Ct cannot insist on any particular consideration being given by the trustees to exercise of power

· Ct cannot judge adequacy of consideration

· aggrieved person's remedy: apply to ct to remove T and appoint others if T's acting "capriciously"

Re Hay’s Settlement 

F: S created a trust which held that the Ts will "hold property in trust for the entire world with some exceptions → " Ts executed a 2nd deed which held that "Ts were to stand possessed of the trust funds for such persons as chosen by the Ts"
A: valid → no vagueness
· nothing in the number of persons to whom an appointment may be made which will invalidate it

· fiduciary duty creates certain obligations: not just refraining from acting capriciously, a T must do more

· make a survey of range of objects, find out permissible area of selection, consider responsibly in individual cases

IRC v Broadway Cottages Trust - list certainty trust applies to bare and fixed trusts 
F: a settlement attempted to apply the income of a fund of about £80,000 for the benefit of a number of different categories of individual → the Ts were given full discretion how to distribute the income and, within the schedule of beneficiaries, to whom → it was common ground that the exact set of beneficiaries could not be determined, but that the trust instrument was worded in such a way that it could readily be determined whether a particular individual was within the terms of the trust, or not
I:  whether the correct test for certainty of objects was whether a full list of Bs could be drawn up, or whether it was sufficient merely to be able to establish whether some individual was, or was not a potential B

A: despite the obvious advantage to using the “is or is not” test of certainty, the CA decided to uphold the traditional view that it must be possible to enumerate the Bs

· the effect is that the trust is not one which the court can control or execute 
· list certainty test for bare and fixed trusts 


Conceptual Uncertainty and Evidential Uncertainty in Fixed Trusts 

· fixed trusts require a complete list of Bs

· if a comprehensive list is not possible because description of class is conceptually / semantically uncertain T cannot comply with the trust imperative so the trust must fail 

· e.g. $100000 on trust for my old friends → who are “old friends”?
· if a list cannot be drawn up because of evidential uncertainty it will fail 

· e.g. any Vancouver resident who visited TO in 2008 → wording is precise enough but execution presents an impossible job for Ts
Test for certainty of objects for Discretionary Trusts 

· same test for certainty for objects under a power 

· can a court determine with certainty if any given individual “is or is not” a member of the class of potential Bs 

· individual ascertainability test

· practical outcome, does not defeat the trust or S’s intention 

· Ts have a fiduciary duty to consider the most appropriate way to exercise their discretion 

· must be fully informed about options under the trust and then consider those options

· Ts must then distribute accordingly 

Test of certainty of objects for a trust power / discretionary trust 

· under powers and discretionary trusts

· potential Bs have a right to be at least considered for appointment in a proper manner

· a T has to be able to determine with certainty if any given individual is or is not a member of the class of potential Bs

· even though evidential uncertainty does not by itself render the trust uncertain, the range of objects must not be so hopelessly wide that the trust is administratively unworkable 
· administrative unworkability does not necessarily render a power of appointment invalid: Hay’s Settlement Trust 
 Effect of conceptual uncertainty 

· conceptual / semantic uncertainty = linguistic uncertainty 

· e.g. good looking people → court would have great difficulty in assessing a potential B
· “my relatives” or “my dependents” is ok

· will defeat the power of appointment and the power will be declared void 

· will therefore the trust fail? 

 Effect of evidential uncertainty 

· involves issues that arise around the evidence required or available to identify potential Bs

· Ts might have great difficulty getting evidence to identify the potential class of objects, even though the terms are precise: Baden (2) 
· does not invalidate a power (a power of appointment? or a trust power?) 
· nor by itself, does evidential uncertainty invalidate the trust power → Ts can apply to court for assistance and directions 
· evidential uncertainty make a discretionary trust “administratively unworkable” 

 Effect of administratively unworkable 

· occurs where the range of potential Bs is so hopelessly wide that practically, it does not form anything like a real class of Bs

· usually created for tax avoidance → difficult to place a value on the trust: Gulbenkian’s Settlements 
· a discretionary trust will fail if the class of objects is so wide that the court considers the power too difficult to supervise and enforce

· a power will not fail because it is administratively unworkable

· the test of administratively unworkable for powers of appointment and discretionary trusts is NOT exactly the same 

· the mere width of a power of appointment cannot make it impossible for Ts perform their duties nor prevent the court from determining whether the Ts are in breach 

· is this because the Ts only have a duty to consider? so, no matter how wide the category, Ts can still fulfill their obligation to the power of appointment by considering the entire class?

· in a trust (including a DT), the Ts must be able to formulate reasonable and clear criteria to guide their discretionary distribution to Bs

· if a trust is invalid due to uncertainty, T holds legal title in a presumed resulting trust for S unless a gift-over has been specified 

The approach to ascertaining a power or a discretionary trust

· is it a power or a discretionary trust?

· matter of legal construction and context of the document

· if there is a gift over that usually implies a power 

· a disposition “to T as he thinks fit” could be

· merely precatory and so an absolute gift

· if T is executor then by virtue of the office, presumption is that it is a trust

· if categorized as a general power, T can transfer to anyone but himself

Formalities for Transfer of Equitable Interest 

· formalities pose blunt solutions and can be manipulated to become, paradoxically, instruments for perpetuating fraud

· competing principles of “equity follows the law” and “equity looks to intent rather than form” 

· leads to difficulties for the courts

· because of complications and contradictions, certain jurisdictions have abolished formalities for the creation, surrender and termination of equitable interests, including those pertaining to land

· Manitoba and BC have abolished formalities in respect to land

· still good sense for evidentiary and intent purposes to put it in writing 

· disposition of equitable interests in land require no formalities 

· written memorial of disposition of legal interest in land is necessary to validly constitute (vest) land in the T 

Wills

· dispositions per mortis causa require compliance with formalities to avoid intestacy 

· under the Will Act, a testator must manifest his intention to leave property to persons in a will 

· failure to comply invalidates the will and the rules of intestate succession apply

· so, testamentary trusts require the formalities of a will

· equity allows for two exceptions: secret and half-secret trust

A. Fully Secret Trust 

· in a FST, the intention to benefit B with a legacy is not disclosed ex facie the will

· e.g if S wanted to benefit an illegitimate child, the child would not be named in the will → there simply would be a stated B
· stated B would know that they are taking under the will as a T → would like any other bequest 
Requirements of FSTs

· S’s intention that B holds property on trust for C: Ottaway v Norman 

· during S’s lifetime, S’s communication to B that S intends B to receive S’s property on S’s death as T for in a trust for C

· B’s acceptance of or acquiescence to this proposal 

· property bequeathed to B in the will

· if B has not given S the promise to act as T then B will take beneficially

· if B has given the promise to act a T before S dies but learns of C’s identity only after A’s death, B will hold on a resulting trust for S’s estate: Re Boyes 

Ottaway v Norman (1972)  - elements of FST 
F: S/T left bungalow to grandkids, then revised so they would only receive half of residue

I: Is there a trust?

A: YES. But crt. confines judgment to money and not to other investments

· essential elements for fully secret trust

· intention of testator to subject primary donee to an obligation in favour of the secondary donee (="intention")

· communication of that intention to primary donee (="communication")

· acceptance of that obligation by the primary donee either expressly or by acquiescence (="acquiescence") … must agree/acquiesce to trust before or after will is executed but before devisor's death – otherwise takes absolutely

· “floating asset" – trust asset can be constituted such that what T needs is available to her during her lifetime, but residue goes to B. J says this is acceptable and can form part of subject matter but not in this case

Re Boyes (1884) - can’t use indefinite trust as unattested codicil 
F: S/T left all property to C "absolutely" and appointed him sole executor → told C to take property as trustee for unnamed lady and child → after testator's death, unexecuted letters found
I: who are Bs?

A: object: next of kin, lady has no remedy. 

· devisee/legatee cannot by enabling an indefinite trust enable the testator to make an unattested codicil. (Policy argument)
B. Half Secret Trust 

· the will reveals that the person named in the will as B is actually receiving the property as T for the real B

· other details of the trust - who is the real intended object of the bequest - is not revealed 

· a HST cannot be created on intestacy because while T is named in the will, B is not 

Requirements of HSTs 

· S must communicate to B that he is told the property on trust for C before the will is made

· S must communicate to B the identity of C before the will is made (no apparent rational reasons for difference between HST and FST): Blackwell v Blackwell

· B must indicate his acceptance before or at the time the will is made 

· means of knowledge through sealed envelope given prior to will is ok: In re Keen 

· since will states B holds as T, if any condition of the will is not fulfilled, B holds the property on a resulting trust for S’s estate (and not as beneficiary)
Blackwell v Blackwell (1929) - can’t use secret trust as a way to circumvent Wills Act 
F: fourth codicil included trust notation but no object named

I: can ct give effect to testamentary intentions that are not contained in a written document duly executed as a will?
A: NO

· S/T cannot reserve to himself a power of making future unwitnessed dispositions by merely naming a T and leaving the purposes of the trust to be supplied afterwards, nor can a legatee give testamentary validity to an unexecuted codicil by accepting an indefinite trust, never communicated to him in the testator's lifetime. To allow this would enable testator to go around Wills Act"

In re Keen (1937) - parol evidence can be used 
F: Will #1 – no info about object → #2 – sealed envelope → #3 – no new envelope
I: Can ct give effect to parol evidence? And if so, how much?

A:  YES, but not in this case

· express terms of will were that name would be provided at a later date, yet envelope was provided earlier

B. Reasons for Enforcing Secret Trusts

· to prevent the fraud of a T keeping the property for his own use in breach of a promise to the T: McCormick v Grogan 

· operate outside of wills to give effect to T’s intention 

· not caught by the formalities of the Wills Act

· the words of the will cannot be contradict by adducing evidence in terms of a HST: In Re Rees 

· the will is sacrosanct 

· in a FST, there is no contradiction because the named person is the will is named in the B 

In re Rees (1950) - intention, lawyer’s involvement 
F: absolute bequeath to executors (also lawyers, Ts and Bs), who were "well knowing of my wishes … and I direct them to permit my brother"

I: precatory trust (i.e. vests in executors/Ts) or resulting trust (for next-of-kin)?

A: resulting trust → writing requirement
· also, legal documents prepared by executor/solicitor so "intention should appear plainly on the will and should not be arrived at by the more oblique method of secret trust"

· held T of HST not entitled to adduce evidence that the testator intended them to have a beneficial interest. Is this approach sensible? (public interest)

B. Rectification of a Will - Effect on Secret Trusts 

· s 59 of the Wills, Estate and Succession Act

· (1) on application for rectification of a will, the court, sitting as a court of construction or as a court of probate, may order that the will be rectified if the court determines that the will fails to carry out the will-maker’s intentions because of

· (a) an errors arising from an accidental sip or omission

· (b) a misunderstanding of the will-maker’s instructions or

· (c)  failure to carry out the will]maker’s instructions

· (2) extrinsic evidence, including evidence of the will-maker’s intent, is admissible to prove the existence of a circumstances described in subsection (1)

· (3) an application for rectification of a will must be made no later than 180 days from the date the representation grant is issued unless the court grants leave to make an application after that date 

C. Vesting in Secret Trusts - Re Gardner

· B under a ST died before S/T

· if B was a legatee in the will and predeceased the S/T her interest would have lapsed

· had B been a B in a express trust the gift would have been incomplete 

· however, Romer J held that as a ST arises outside of a will because of the T’s undertaking and it arose at the time of that undertaking → i.e. vested without transfer to T 
· courts will relax even the vesting requirements in cretain of the situations where the demands of equity so require 

Re Gardner - time of vesting of the beneficial interests 
F: will left estate to husband with precatory language. Unattested memorandum stating wishes to leave one-third estate to nieces and nephew → one Bs died before husband did
I: is deceased's representative still entitled to one-third share?

A: YE

· rights haven't changed

· vesting has already occurred

Revocation by Settlor of the Express Trust 

· S may include powers in the express trust for the amendment or revocation of the trust

· without a reservation of this power, the S falls out of the picture and only the B under certain rules can terminate the trust: Saunders and Vautier 

· a voluntary settlement, where the trust is actually created, is binding upon the author, is so fully established that the author of this settlement is bound by it, and is not entitled to the assistance of this court to release herself from it: Bill v Cureton 

Bill v Cuerton (1835) - settlor can’t revoke trust unless trust allows for it 
F:: S's trust named future husband and children as Bs. Bs never materialized

I: can S set aside her own trust?

A: NO
· trust crystallizes when legal title vests in T

· this conflicts with vesting rules, in which trust is only constituted when property vests in T

·  (i.e. once S has created trust and it has vested, S falls out of picture → the only way S continues as a party is if within the trust instrument itself or the terms of the trust, S has reserved certain powers)
Resulting Trusts 

· in a RT, the equitable estate jumps back to the S’s estate 

· the legal estate is in the grantee holding as T 

Automatic RTs 

· arise where S transfers property to T on express trusts for B but trust fails to take or not all of the beneficial interest is exhausted

· e.g trust fails for lack of certainty of objects 

Presumed Intention RTs 

· arise where there is a gratuitous transfer of property 

· presumed (rebuttable) intention to transfer only legal and not equitable title

· is based on a presumed intention not to grant equitable title

· B is perceived as getting a BI greater than intended → resulting in unjust enrichment 
A. Automatic Resulting Trusts 

· common situations

· transfer of legal title in a trust that turns out to be void

· transfer of LT to T without disposing fully of the EI

· transfer of property to another subject to a specific limitation which has not occurred 

· surplus of funds after trust purpose has been achieved 

Transfer of legal title to Ts in a trust turns out to be void 

· ART will occur when an ET fails for non-compliance of one or more of the three certainties 

· where a trust fails for lack of certainty of objects, T’s hold legal title on ART for the S on the void trust: Broadway Cottages 
Transfer of legal title to T without disposing fully of all the equitable interest 

· where proceeds from an estate are not fully exhausted, Ts still hold legal title but not equitable estate unless specifically granted: Re West 
· there can be construction difficulties in finding the intended category of transfer: King v Dennison 

Re West (1900) - Ts do not get beneficial interest unless granted 
F: S/T left property upon trust for sale, instructed T to pay expenses and debts but could be reimbursed

I: who gets money left over – T or next of kin?

A: NEXT OF KIN – testatrix contemplated a complete trust 

· Lord Eldon in King v. Denison makes distinction between:

· “devise to him for a particular purpose, but not that purpose only" → devisee gets beneficial interest subject to a particular purpose (=estate inheritance)
· “devise for a particular purpose, and nothing more"  → devisee does not get beneficial interest; what is not exhausted belongs to heir (=trust for particular purpose)
· also: "trust for sale" stipulation and reimbursement clause would be unnecessary if property belonged to donees beneficially
Schmidt v Air Products Canada (1994)  

F: merger b/t 2 companies created third form of pension (on K basis). Company closes, lots of $$ left over.

I: who gets the surplus?

A: each company's employees treated differently. Analysis included:

· is it a contract or a trust? Which law to apply? (contract → apply contract law)
· is it a purpose or true trust? pension is classic/true trust 

· definition of trust fund → normally surplus is part of RT unless terms at time trust is created
· employer may reserve power to revoke trust, but power must be expressly reserved at time trust is created → trust cannot be amended to add this power of revocation; power cannot be implied
· intention of S matters → surplus normally returns to S (to prevent B's unjust enrichment) but S may express intention otherwise
Transfer of property to another subject to a specific limitation or condition precedent which ha not occurred or been achieved 

· can arise in many situations

· ART was created with regards to a loan made for a specific purpose that was not carried out: Barclays Bank Ltd v Quistclose Investments

· two-step analysis

· a secondary duty in favour of the lender arose upon failure of the primary duty (to pay the dividend)

· secondary duty is equitable and works like a ART: the lender transfers property in contract and the borrower holds it in equity 

· when primary duty fails the borrower (and agents) hold on a RT for the lender 

· outcomes of Quistclose 
· the Q trust offers another means of protection to a creditor

· provides an exception to the general rule that lender has no interest in the money once lent and advanced

· gives lender (S) an equitable interest in the money → a priority claim over the other creditor’s in the event of a borrower’s insolvency 
· beneficial title is most likely with lender → borrow holds money on trust for lender to use only for stipulated purposes 
· lender is B and can restrain borrower from using money for any other purpose 
Barclays Bank Ltd v Quistclost (1970) 

F: RR borrowed $ from Q on condition that money would be used to pay dividends → RR went bankrupt before dividends paid → Barclay's argues that Q and BB are creditors → Q's argument is that Q's purpose was for RR to pay dividends, Q's loan never entered RR's account, trust b/c dividends never paid out, purpose not satisfied, so ART will return money to Q
A: Does Q rank as ordinary creditor (not secured) or does it retain property in funds so that the money lent is held by bank on RT? 

Problem: attempt to circumvent bankruptcy law → normal order: secured creditors paid first, then remainder split between other creditors
· to allow RT would allow Q to put itself in front of other creditors by simply declaring its purpose

A: automatic resulting trust exists

· Lord Wilberforce explained the result on a two stage trust analysis (but doesn't mention RT)

· secondary trust in favour of lender arose upon failure of primary trust (to pay the dividend)

· secondary trust looks and works like an ART: lender transfers property to borrower to be held on express trust → when express trust fails, borrower holds on RT for the lender
· uses principles of law AND equity – e.g. "Lender acquires equitable right to see it put to devised purpose"

note: case offers another means of protection to a creditor (besides obtaining security)

· is an exception to general rule that lender has no interest in the $ once it has been lent and advanced

· where is beneficial title before insolvency?

· most commentator seems to agree it is with lender
· Wilberforce says lender has "equitable right" to enforce arrangement
· so, borrower holds $ on trust for lender to use for stipulated purpose → lender is beneficiary and can restrain borrower from using money for any other purpose
Surplus of funds after trust purpose has been achieved 

· where the trust exhausts only some of the trust property leaving a surplus of funds after the trust purpose has been fulfilled, a RT for the T/S may arise in respect of the surplus

Re Gillingham Bus Disaster Fund (1958)

F: raffles/sweepstakes/entertainment tickets purchased to raise funds 

· A: a contract matter, purchaser has no claim

· street collections: surplus on wind-up paid into ct on a ART →  if unclaimed becomes bona vacantia
Re West Sussex Constabulary Fund (1971)

F: street collections

A: can members take surplus? 
· NO b/c under rules, members could not get – only third parties (common measure to encourage people to give and ensure members will not use up funds for own purposes)  follow this case in absence of statute

· leftover funds are bona vacantia

· only single source donors and legacies end up with ART

Re Bucks Constabulary Fund No. 2 (1979)

A: says implied contract not RT, so contract law applies

· Ct says intention is to give equally

· same facts as Re West Sussex but distinguished by date of incorporation; new legislation (Friendly Societies Act) applies to Re Bucks Constabulatory only, which accounts for different treatment in ct 
· follow this case if there is a statute
Re British Red Cross Balkan Fund (1914)

F: funds raised by public subscription 
A: RT, subscribers entitled to return of their money

B. Presumed Intention Resulting Trusts (PIRT)

· a PIRT is a rule of evidence that supplies a conclusion on proof of specified facts

· conclusion is only prima facie → it creates a rebuttable presumption, not an irrefragable consequence

· PIRT occurs when there is 

· a purchase of property in the name of another OR

· a voluntary transfer of property to another AND

· there is no clear evidence concerning the actual intention of the transferor 

Scope of Evidence in Rebutting the Presumptions 

· presumptions only work in the absence of evidence of actual, contrary intention 

· evidence of actual intention trumps the presumption 

· in certain circumstances, adducing evidence of actual intention may be precluded by the court 

· i.e. inadmissible evidence → e.g. where property is transferred following an illegal scheme/purpose 
· the presumption alone will settle who has legal and beneficial ownership, even if that conclusion is not in accord with the transferor’s actual intention 

Evidential matters 

· if there is clear evidence in whom the transferor intended the equitable or beneficial interest to repose, then this will settle whether the transaction 

· is a gift in which full (legal and equitable) title vests in the donee (person who receives the gift) 

· an express trust in which legal title alone vests in the transferee/T 

· if the destination of the EI is unclear then prima facie there is a PIRT and a trust is imposed on the transferee for the benefit of the transferor 

· transferee then becomes trustee, transferor becomes beneficiary?

· transferor is presumed to have retained equitable title with bare legal title vested in the transferee 

Onus of rebuttable presumption 

· ordinarily, the onus of rebutting the presumption of RT is on the transferee

· if successful the transferee will own the property outright

Joint Bank Accounts 

· actual intention to give legal and beneficial title as manifested by conduct is binding and is not thwarted by PIRT: Standing vs Bowring 

· a bank’s standard form for joint account does not ipso facto rebut a PIRT: Niles v Lake 

Standing v Bowring (1885) - normally a PRT but specific facts here make it a gift (evidential issue)
F: consols (like share certificates) transferred in books of Bank of England by PLA into her and DEF’s names → DEF is unaware of gift → PLA seeks retransfer into her name 
I: can P revoke transfer of shares to P and D jointly? (P's arg: equity, trust in her favour)

A: NO.

· donee can dissent and thereby nullify a gift to him, but property vests nonetheless

· acceptance of gift not required

· "Trusts are neither created nor implied by law to defeat the intentions of donors or settlors; they are created or implied or are held in favour of donors or settlors in order to carry out and give effect to their true intentions, expressed or implied"

R: intention to give legal and beneficial title as manifested by conduct is binding and is not thwarted by PRT

Niles v Lake (1947) - joint bank account does not rebut PIRT (joint bank account) 
I: Does bank's standard form for joint accounts (with ius accrescendi=right of survivorship) ipso facto rebut PRT?

A: money belongs to deceased's estate

· deceased was sole depositor, which raised PRT and neither terms of document nor other circumstances served to rebut presumption

· written form agreement with bank defines relationship between sisters as viewed by bank

· does not set up joint tenancy, otherwise opening a bank acct for purpose of convenience would permit bank to dictate terms of beneficial ownership
Russell v Scott (1936) - look at true intention, future interests vest now, legal interests vest later 
F: a joint bank account was set up to help look after depositor’s affairs AND there was a declaration by depositor to give balance to co-tenant on death 
I: does money in joint account opened for convenience/caregiving belong to nephew or next of kin?

A: NEPHEW chose in action created by opening and maintaining acct.

· to impose RT would be inconsistent with true intention of aunt → by placing money in joint names, deceased gave present right of survivorship

· ct viewed intention as succession post mortem rather than testamentary succession (no problem created by Wills Act) 

· present right of survivorship before death 

·  in short: future interest vests now, but enjoyment occurs at later date.

· need for "satisfactory affirmative proof"

Young v Sealey (1949) - skepticism with notion of no Wills Act Violation 
F: same facts as Russell v Scott 

A: giving effect the T/S’s intent to fully transfer on her death did avoid the Wills Act BUT court practice to recognize such practice was too entrenched to overturn 

B. Presumption of Advancement 

· operates in transfers from 

· parents to children 

· husbands to wives → although approached cautiously today 
· where the PA operates, the onus shifts to the transferor to show an intention that excludes the operation of the PA 

· the general rule of PIRT is subject to an exception where the purchaser is under a species of natural obligation to provide for the nominee: Murles v Franklin 

· a presumption of meaningful gift to the transferee and is presumed because of the special relationship between transferor and transferee

· PA, like PIRT, may be rebutted by evidence of the real intention of the transferor 

· adducing evidence of actual intention may in certain situations be prohibited by the court

· e.g. where property is transferred following an illegal scheme/purpose

· party with evidence to rebut the presumption in question may not be allowed to adduce that evidence if doing so shows the transfer was done as a means to accomplish an illegal purpose 

Shepherd v Shepherd (1954) - intention at time, father to child transfer 
F: father registered shares to family members, who signed away consent → father used all $ → estate claims for tax →  Estate arg: PA rebutted b/c kids ignorant, shares not given to them and now have negligible value

I: Does PA apply?

A: YES → deceased’s original intention at the time was for permanent advancement

· only relevant period is immediately before, during, or immediately after as to constitute part of transaction (=res gestae)

· even if father changed mind at later date, too late 

Mehta Estate v Mehta Estate (1993)Man. CA court looks at traditional vs. contemporary lifestyles, husband to wife
F: husband and wife killed in Air India crash. His estate claimed a half-interest in a RRSP which he had purchased in her name.

I: whether the presumption of advancement applies in Manitoba. 
A: presumption of advancement was invoked to give the wife the full-interest in the RRSP 

· strength of presumptions vary from case to case.

·  little value in a marital property dispute where both parties are available to give evidence of their intentions

· BUT if (1) no marital dispute and (2) parties are unavailable to testify [i.e. b/c of death], then presumption of advancement has great significance

· presumption of advancement applies if no legislation abolishing this common law presumption

D: presumption of advancement still applies in Manitoba (and BC)

Joint Bank Accounts

Warm v Warm (1969) - small amount = presumption of advancement, large amount = PIRT 
F: House in husband's name. Couple had two joint accounts until separation

I: What is wife's interest?

A: PA → or substantial gift, "common purse" aspect reflected 
· i.e. shoes and houses purchased from monies in a joint account are treated differently

Spouses, Parents, Children 

· father to child: PA (Shepherd v. Cartwright)

· husband to wife: PA (Mehta Estate v. Mehta Estate [1993] – competing family claims; changes in society. SCC overruled CA to say it was a PA. Though may wish to argue policy, settled law is this case)

· Today, PA lacks vigour it had before marital property legislation
· Presumption important in contexts outside separation of spouses and where they cannot testify
· wife to husband: PRT

· mother to child: in loco parentis, PRT is traditional rule, but cases of PA as well

B. PIRT/PA and Illegality 

· transferor conveys property to transferee in order to pursue some unlawful activity (e.g. to avoid creditors) → then the transferor wishes to regain title to the property and seeks retransfer 
· issue: can the transferor regain title in the face of a resisting transferee given their impropriety in the original transfer? 

· should the transferor be allowed to rely on the PIRT?

· can the transfer rebut the PA by adducing evidence of the impropriety? 

· where there is a PIRT the presumption will be upheld despite the illegal purpose since the party in whose favour the presumption exists need not rely on the illegality 

· where there is PA

· evidence disclosing illegal purpose is not ordinarily admissible to rebut the presumption 

· such evidence is admissible where the party relying on it withdraws from the transaction before carrying it into effect - locus poenitentiae 

· does it make a difference if the illegal intent does not actually harm anyone? 

David v Szoke (1973) BCSC - PIRT, no illegal purpose, no PA 
F: DEF is an alcoholic and transfers property to girlfriend at her behest to avoid potential liabilities→ they split, he wants property back → no liabilities 
I: can boyfriend recover his property?

A: yes → resulting trust 
· Ct doesn't look at evidence b/c no PA b/c not matrimonial relationship

Gorog v Kriss (1977) Ont. CA - PIRT, DEF cannot bring up illegal purpose 
F: PLA owned a farm → on advice of solicitor, transferred property to his sister, K, to put it beyond the reach of a business associate, G, who had sued him → G was successful, recovered judgment debt without need to execute on the farm 
A: farm can be recovered because no PA between brother and sister → there is PIRT
· could not be questioned by additional evidence because of the illegal purpose behind the conveyance → sister as DEF transferee had the onus of rebutting the presumption 
· brother assumed to have beneficial title and sister has legal title
Tinsley v Milligan (1994) HL - PIRT, can still recover if can be proved without evidencing illegality 
F: PLA and DEF purchased house together → title registered in PLA’s name but common intention was a tenancy in common → title not jointly registered so DEF could fraudulently obtain social security benefits → PLA, DEF separated → PLA sought possession of the house based on sole beneficial title → DEF counterclaimed that PLA held on trust for both parties 
A: even if purpose was illegal, if it can be pleaded without adducing evidence of the illegality, person can succeed 

· dissent: once court is aware of illegality, it will assist neither party 

Foster v Foster (1978) BCSC - PA, can’t use illegal purpose to rebut presumption 
F: father transfers property to three kids to avoid spousal support → once spousal support was dealt with, father wanted property back → two kids agreed, one didn't
I: can father recover property from the children?

A: NO → property transferred to defeat lawful claims of stepmother
· Ct doesn't allow this evidence to rebut presumption → daughter keeps property
· Ct also relied on par delictum rule (kind of like ex turpi causa) – where parties are in equal guilt, they are equally tortious → then, ct prefers position of possessor
Goodfriend v Goodfriend (1972) SCC - PIRT, no illegal purpose, PA rebutted because it was wife’s idea 
F: spouse swapping hippies → Mr. G feared being sued by Mr. C for "alienation of affection" (non-existent cause of action) → Mr. G transferred to his wife even though no such writ/action exists in Canada → Mr. and Mrs. G separate, he wants property
I: Can Mr. G recover?

A: YES

· rule does not apply if illegal scheme was not carried out, illegal intent is not enough to preclude the evidence

· transfer was wife's idea → she shouldn't be able to rely on PA
Nelson v Nelson (1995) Aust. HC 

F: mother transferred property to kids so she would be eligible for social security → son willing to give property back, but daughter not
I: Can mother recover?

A: YES.

· problem with Scheuerman and subsequent cases that uphold PA is that even if illegality is a small one and no one is actually harmed, aren't the consequences for the transferor out of proportion? 

· e.g. creditor gets paid anyways, why should transferor lose his house?

· note: McHugh J's comments on doctrine of illegality

· rule that no ct will lend aid to man who founds his cause of action on an immoral or illegal act → yet this is viewed as too extreme and inflexible
· statutory illegality can arise in a number of ways

· Ex turpi causa test should be viewed alongside public conscience test – ct must weigh adverse consequences of granting relief against the adverse consequences of refusing relief. Requires value judgment

· if ct withholds relief b/c illegal transaction, necessarily impose sanction on one party → even though two willing participants, one party will be deprived while other benefits
· sanction should be proportionate to seriousness of illegality

· imposition of civil sanction must further purpose of statute and must not impose a further sanction

B. Common Intention 

· contribution made by one spouse and freely accepted by the other for use in the acquisition and operation of a common household give rise to a rebuttable presumption that, at the time the contributions were made and accepted, the parties both intended that there would be a RT in favour of the donor to be measured in terms of the value of the contributions made: Pettkus v Becker 

Pettkus v Becker (1980) SCC 

F: common law wife argued she was owed a partial interest in ex-husband's property (bee keepers)

A: presumption of resulting trust is sometimes explained as "the fact of contribution is evidence of an agreement"

· from this, the court said that it will look for common intention manifested in words or acts that the property is being acquired/kept in trust

· contributions made by non-titled people were not limited to legal spouses

· the common intention sought by the court is rarely explicitly expressed → instead, the Court usually goes with 1 of these 3 remedies:
· Unjust enrichment

· Enrichment of one party

· Corresponding deprivation of other party

· Lack of juristic reason

· Constructive trust: Must be a clear link between contribution and asset to award constructive trust → this is usually a better remedy since the value of property has gone up.
· constructive trusts apply to common law spouses, and can argue has extended to close relatives and maybe even close friends

· in BC, property division legislation only applies to married spouses; therefore constructive trusts are still relevant

· Quantum Meruit: monetary compensation for time and money spent.

D: Majority did not find enough evidence of common intention, but provided a remedy based on the doctrine of unjust enrichment in conjunction with the constructive trust

The Beneficiary 

A. Nature of Interest 

· the owner of property has a real right in it → the ius utendi (possession, management), fruendi (enjoyment), et abutendi (alienation) that avails against everyone else (the world)

· real right has two hallmark characteristics

· exclusivity of possession which extends to enforcement over third parties who happen to receive or come into contract with the property 

· priority should the person currently in possession become insolvent

General Nature of Property Interests 

· proprietary interests come in several different forms

· the differences in forms reflect differences in content and durability 

· content refers to to the scope of the interest → what uses are exclusively for the owners use 

· e.g. full possession versus right of way in respect of land 

· durability references the strength or resilience of the interest  → by wom and in what circumstances will it be terminated or defeated (title and time) 
· property can be freely alienated → inter vivos and per mortis causa 

Legal title and trusts

· T has legal title to the property and so alone has al the legal rights and powers associated with the property 

· T’s duties that are reciprocal to those rights are administrative and dispositive including

· making contracts

· exercising the powers of ownership to maintain or enhance the value of the property 

· passing benefits (income, etc) to Bs 

Beneficial Title 

· B has the equitable title in the property → this bestows personal rights against the T
· the T must comply with his duties under the terms of the settlement

· as a fiduciary, T must exercise all his powers over the property so as to advance the best interests of the B

· “equitable title” is better and more precisely described as “beneficial title” for it gives the B the exclusive entitlement to the benefits of a given asset 

Nature of Beneficial Title 

· not all equitable titles are beneficial interests 

· a B can declare a trust in respect of his equitable title that passes the benefits to another person P, all the while, T holds legal title 

· where the sub trust occurs

· B no longer has the beneficial title → P the sub-beneficiary does 
· B has bare equitable title in relation to P who alone is now entitled to the benefits of the property 

· B and P both have equitable titles

· only P has beneficial title

· accordingly, equitable title does not give B power to exercise administrative or dispositive powers over the property in the trust: Schalit v Nadler 

· B’s ability to deal with the individual items in a trust because of his equitable interest is very restricted: In Re Bagot’s Settlement 
Schalit v Nadler (1933) KB

F: T had properly leased some commercial properties, which he held in trust for the beneficiary → B sought to obtain rents and profits directly.
A: B has no proprietary right in income of a trust → B only has a right to accounting by the T, and the right to bring an in personam action against the Trustee for breach of trust
· because B has an equitable interest in the trust property, he can require the trustee to account for profits from trust property.
· however, B does not have a proprietary interest in trust property - therefore, he cannot call upon the trustee to give him the gross rent income directly 
· cannot have people making possible conflicting transactions over property
· B is only entitled to the net rent income - not the gross rent income
· T may have other obligations in addition to paying B rent income ~ i.e. ppty taxes, etc. → if B took all rental income, T would have no income leftover to fulfill other obligations
D: B not entitled to rents and profits directly, B only entitled to an accounting from the trustee of the profits received, less costs of administration 

Baker v Archer-Shee (1927) HL

F: US citizen left residue of his estate by will upon trust to his daughter Frances for life, remainder to Columbia University → trust was situated in New York w/ NY trustee w/ trust property consisting entirely of non-British securities → Frances was married to Sir Archer-Shee, and lived in England → husband was assessed under British Income Tax Act for income paid to Frances' use from the trust since the marriage → this income had been paid into her New York bank account, and never forwarded to England → statute held that share dividends owned outside of England were taxable, regardless of whether dividends were forwarded to England or not
I: what is the nature of Frances' interest in the securities?

A: Frances was beneficial owner of securities themselves, and Sir Archer-Shee was thus, taxable on income from the securities. 

· B has a proprietary interest in trust property - they can point to trust income as "theirs"

→ rogue decision, inconsistent with Schalit 

In Re Bagot’s Settlement (1894) Ch.D 

F: P was beneficiary of farm property in trust for life, with remainder to kids → P thought she should manage the property instead of the T because the T was not an expert in farming. 

A: Court has inherent jurisdiction to allow a B to take possession of asset

· Discretionary power of court: Court may give B an order of possession, usually with terms to ensure asset is preserved

· Bs would then act as a delegate/agent of Ts but could be removed at any time if not acting in best interests of all the beneficiaries

· T has duty to maintain trust property  B has no right/responsibility to maintain property

· common to set out in trust instrument specific terms for B to take possession of trust property

· if one B fails to live up to terms (e.g. for life interest in property), then B with remainder interest may bring action to take possession of property

Nature and Scope of the Beneficial Title - Summary 

· beneficial interests are property interests that reference the B’s equitable title in the subject matter of the trust

· B has rights over the things in the trust that can be asserted against the T, only in respect of the administration of the whole fund, through an action in breach of trust for the T must act

· in good faith and reasonable care in dealing with things in the trust

· in the B’s best interest

· to make only authorized dispositions under the trust

· under certain circumstances, somewhat restricted, B can assert his beneficial title against third parties 

· e.g. third parties who receive trust property knowing or with reason to know that the property was derived through breach of trust 

B. Transfers of the Equitable Title to the B - Formalities under the Law and Equity Act 

· as property, the beneficial entitlement can be disposed of as a chose in action 

· s 36 of the L&E Act sets up the formality of a written document signed by B delivered to T

· compliance obviates need for assignor to sue 

s 36 Law and Equity Act 

36  (1) An absolute assignment, in writing signed by the assignor, not purporting to be by way of charge only, of a debt or other legal chose in action, of which express notice in writing has been given to the debtor, trustee or other person from whom the assignor would have been entitled to receive or claim the debt or chose in action, is 

and is deemed to have been effectual in law, subject to all equities that would have been entitled to priority over the right of the assignee if this Act had not been enacted, to pass and transfer the legal right to the debt or chose in action from the date of the notice, and all legal and other remedies for the debt or chose in action, and the power to give a good discharge for the debt or chose in action, without the concurrence of the assignor.

(2) If the debtor, trustee or other person liable in respect of the debt or chose in action has had notice that the assignment is disputed by the assignor or anyone claiming under the assignor, or of any other opposing or conflicting claims to the debt or chose in action, the debtor, trustee or other person

(a) is entitled to call on the persons making the claim to interplead concerning the debt or chose in action, or

(b) may pay the debt or chose in action into court, under and in conformity with the Trustee Act

· deals with a choses in action in general 

· “choses in action” is a form of property that describes “all personal rights of property which can only be claimed or enforced by action, and not be taking physical possession” 

· because contracts create strictly personal obligations between the parties to it, common law did not recognize their transfer → the assignee was not in privity with the debtor
· s 36 sets aside difference between legal and equitable choses

· allows assignee to sue alone where there is compliance with its provisions (written notice to T/debtor, etc) for legal assignments (which includes legal and equitable choses) without need to interpose the assignor 

· where there is no compliance with s 36, common law rules prevail: Di Guilo v Boland 
· an assignee could sue for specific performance in his/her own name in Chancery, but for damages, at law, in the name of the assignor

Romer LJ - Timpson’s Executors v Yerbury (1936) KB 

· beneficial interest can be disposed of by the B in any one of 4 ways:

· can assign it to the third party directly
· can direct the trustees to hold the property in trust for the third party
· can contract for valuable consideration to assign the equitable interest to him/her
· can declare him/herself as B to be trustee for the transferee of such interest

B. Priority Among Assignees 

In re Wasdale (1899) Ch.D - priorities between assignees 
· priorities between assignees when the B has assigned the same B entitlement (here a reversion which later became possessory) to two different parties

· both assignees had notified the then existing trustees at the time of their respective dispositions

· court affirmed the principle that priority between claimant assignees would be determined by time – the earlier being preferred (qui prior est tempore, potior est jure)

· the fact that a trustee informed by the first assignee had died did not affect his priority even though the new trustee has not been given notice by him.

B. Restraints on Alienation 

· importance on the determinable interest is best seen in the context of the “protective trust” 

· in reality, it is two trusts → S transfers to T
· gifting a determinable life interest in favour of principal B 

· often a spendthrift, prodigal child

· on the occurrence of a determining event the trust is then to be held on a second trust which is a discretionary trust in favour of a class of objects 

· the principal B’s children, perhaps S’s other children 

· determining events typically are the attempt by the principal B to assign his equitable estate to another and where there is an attempt to charge his interest or bankruptcy 

· on the happening of the determining event the secondary, discretionary trust vests the equitable interests in the class of Bs and the Ts administer for them and appoint from them 

· it is important for the first gift to be a determinable life interest → the protective trust is at serious risk of not working if it is couched as an equitable interest defeasible upon a condition subsequent because
· history → conditions that barred or severely restricted alienation on property are not allowed
· condition subsequent is strictly construed and if uncertain the condition is struck down but the gift remains 

· gifts defeasible upon a condition subsequent do not end automatically with the happening of the condition 

· S cannot transfer property on protective trust for himself, as its against public policy: Re Brewers Settlement 

C. Termination of the Trust

Saunder v Vautier (1841) 

F: stock bequeathed on trust to accumulate the dividends until V turned 25 → at 21, V claimed fund 
I:  is V entitled to it?

A: YES

· had been given indefeasible interest in capital subject to turning 25 but V couldn't take b/c S wanted dividends to accumulate

· Langdale MR: "Where a legacy is directed to be accumulated for a certain period or where payment is postponed the legatee, if he has an absolute indefeasible interest in the legacy, is not bound to wait until the expiration of that period, but ay require payment the moment he is competent to give a valid discharge"

· what counts as vested or contingent interest is a matter of proper interpretation of will/grant → V had an assured right to fund when he turned 25, so interest was vested on testator's death with a direction to accumulate
· law prefers outright ownership to trust, free ownership over restriction of alienation

· B has absolute entitlement to trust property, B can apply for termination of trust with objectionable terms or reconstitute it on their own terms

Rule in Saunders v Vautier 

· Lord Langdale, MR “where a legacy is directed to be accumulated for a certain period, or where payment is postponed the legatee, if he has an absolute indefeasible interest in the legacy, is not bound to wait until the expiration of that period, but may require payment the moment he is competent to give a valid discharge”

· what counts as a vested contingent interest is a matter of proper interpretation of the will/grant

· the law leans toward an interpretation that favours early vesting 

Re Lysiak (1975)

F: testator bequeathed his estate to wife and son living in Russia → executor was given a broad discretion to determine manner and timing of benefits according to freedom permitted to Bs in the Ukraine → Bs demanded the estate immediately
I: are Bs immediately entitled to estate? 
 A: Yes → gift had been made absolutely
· court found that the  policy of Chancery “has always leaned against the postponement of vesting or possession or the imposition of restriction, on an absolute vested interest”.

· here the giving or vesting of the gift was not suspended, just the timing and manner of its distribution and it can be ignored by beneficiaries who were all sui juris.

· discretionary aspects exercisable by the tee were viewed as repugnant to that full investiture of interest and the condition subsequent relating to Ukraine liberalization was regarded as a clause semantically uncertain, so it was declared void

Re Smith (trustee) v Aspinall (1928) Ch.D

F: testator gave tees ¼ of his estate to pay, at their absolute discretion, the income for the maintenance of Mrs A and or all or any one or more of her children for Mrs A’s life, remainder to the children → Mrs A and her living 2 adult children and the personal representative of a deceased child combined and assigned the beneficial interest to Legal and General Assurance Company in order to secure a mortgage. 

I: was the Bs able to assign their interests? 

A: the sole objects collectively were entitled to assign their interests to the mortgagee

· where that happens the third party mortgagee is entitled to demand payment from the trustees until discharge of the mortgage

· Ts had wanted the option to pay Mrs A directly rather than Legal and General Assurance → the company was unsuccessful
· if all the objects entitled to both the income and capital act in unison and if they are sui juris they can terminate/direct T in a discretionary trust and to acquire/deal with the property for their benefit

Re Chodak (1975) Ont. HC

F: testator bequeathed the whole of his estate to tees for the entire benefit of a number of Bs who were relatives living in the Soviet Union → money was to be spent on sending parcels (no more than 3 parcels to each person chosen in any year) → Ts sought directions on the validity of the discretionary trust

I: is it the discretionary trust valid?
A:discretion invalid: testator attempted to do the impossible → bequeath absolutely to his nephews and then restrict their right to take absolutely (evidenced by an absence of a gift over) through discretionary  powers given to the Ts 
· accordingly the nephews got an immediately vested interest on the testator’s death in which mode and time of payment only was postponed to the exercise of a discretion by the tees

· an equal division was ordered.

Lloyds Bank v Duker (1987) Ch.D

F: testator left his widow 46/80 of the residue of his estate which included 999 of the 1000 shares in a private company → during administration the widow died and her interest passed to D → D demanded 574 or 46/80 of  those  999 shares
I: can D receive 574/999 shares?
A:refused an application requiring Ts to transfer to a B his share of a trust fund (574 shares out of   999 or 46/80)

· that transfer would have given one of the B’s (D) a majority holding in the company which would result in his shares being more valuable than the remaining shares held for the benefit of the testator’s other Bs

· ordered all the  shares to be sold – in which D was “left free to become a buyer” 

B. Variations of Trusts 

· at CL, court had very limited jurisdiction to vary a trust

· court declared it has no power to authorize the variation of terms of the trust even though all adults assent and the variation would have been for the benefit of the children: Chapman v Chapman 

· four exceptions 

· admin terms can be varied if there is an emergency such that the trust is threatened and the circumstances unanticipated by S

· maintenance jurisdiction allows court to direct payments to Bs if they need money to live in a manner appropriate to trust expectations 

· conversion jurisdiction converts infant’s trust property from realty to personalty and vice versa 

· compromise jurisdiction enables court to approve for those not sui juris in any judicially sanctioned compromise of dispute 

· gaps in law have been filled by “variation” statutes → BC Trust and Settlement Variation Act 

· effect of s 1 is to increase the scope of a court’s power to vary trust deeds by giving the consent to an arrangement varying the terms of the trust on behalf of those who are unborn, born and not sui juris or those who are at risk under a protective trust

· court is empowered to approve of any arrangement proposed by any person varying or enlarging the power of Ts to manage or administer the property in the trust in reconfigured form by giving the consent that many be needed from

· persons (ascertained) who are not sui juris (infants)

· unascertainable Bs

· unborn persons

· persons whose interests arise through a discretionary power 

· usually to protect spouse and/or children of B in a protective trust

· statute allows variation of beneficial interests where the trust has Bs that cannot exercise their S&V rights

· allows court to give consent for those who can’t, permitting unanimity required under S&V

· in giving consent, court must be persuaded that proposed arrangement is for the benefit of the person for whom court is giving consent on behalf of 

· includes financial, moral and social benefits 

Trust and Settlement Variation Act 

Court approval of variation.

1.  If property is held on trusts arising before or after this Act came into force under a will, settlement or other disposition, the Supreme Court may, if it thinks fit, by order approve on behalf of

(a) any person having, directly or indirectly, an interest, whether vested or contingent, under the trusts who by reason of infancy or other incapacity is incapable of assenting,

(b) any person, whether ascertained or not, who may become entitled, directly or indirectly, to an interest under the trusts as being at a future date or on the happening of a future event a person of a specified description or a member of a specified class of persons,

(c) any person unborn, or

(d) any person in respect of an interest of the person that may arise by reason of a discretionary power given to anyone on the failure or determination of an existing interest that has not failed or determined 

· any arrangement proposed by any person, whether or not there is any other person beneficially interested who is capable of assenting to it, varying or revoking all or any of the trusts or enlarging the powers of the trustees of managing or administering any of the property subject to the trusts.

Benefit to parties interested

2.  The court must not approve an arrangement on behalf of a person coming within section 1 (a), (b) or (c) unless the carrying out of it appears to be for the benefit of that person

Re Burns (1970) BCSC - tax avoidance is a valid reason to vary a trust 
F: S seeks consent to arrangement that would amend his trust →  defective b/c it gave T no investment powers that would enable minimization of tax and succession duties → arrangement would enlarge investment powers of T that would include winding up of family business → needed ct's consent b/c Bs included unborn persons
I: is the court able to amend the trust?
A: Ct gives consent saying that investment powers can be changed in special circumstances → tax minimization is such an instant
Re Westin - contrasted with Re Burns, must look at more than financial benefits 

F: parents sough to vary the trust for an arrangement that would appoint two new trustees from Jersey to enable resettlement of a UK trust into a Channel Island trust and a discharge of the English trust
I: can trust be varied? 

· Denning refused to consent for Bs lacking capacity to an arrangement of appointing two new trustees

· Denning stated financial benefits are not the only consideration in determining what benefits a minor – must do what is "truly for their benefit" – may include educational and social benefit

· living in England is more beneficial than money, especially for this wealthy family where taxes would not substantially affect their blue-chip status

Re Remnant’s Settlement Trusts (1970) - family harmony is a valid reason to vary a trust 
F: Trust gives contingent interests to the children of two sisters, Dawn and Merrial → trust contained a forfeiture clause if they practiced Roman Catholicism or married or lived with one → Dawn’s kids are Protestants, Merrial’s are Catholics → arrangement proposed deletion of the forfeiture clause
I: should the trust be varied?
· Ct approved for contingent Bs in order to prevent family conflict

· allowed a larger pool of potential husbands

Re Harris (1974) - if variation will grant benefit to one B but will reduce the benefit to another, not valid 
F: mother sought variation of trust left 5/8th to eldest son, 1/8th to three other kids → mother wanted family harmony b/c equal sharing
I: should the trust be varied?
A: Ct refused to consent b/c arrangement not beneficial to eldest son and his possible children

· motional and psychological wellbeing not enough to justify what is tantamount to a substantial rewrite of trust

Re Steed’s Will Trust (1960) - trust won’t be varied if it is contrary to Settlor’s intention 
F: a life tenant under a protective trust, applied for a variation to give her an absolute interest in the farm → the reason for the protective trust to ensure that the beneficiary housekeeper was adequately provided for and the settlor’s concern that she would be “sponged upon by one of her brother”, a tenant of the farm who had not paid the rent → the Ts had a most attractive offer and B/PLA sought to retrain the sale appointing title irrevocably to herself
A: ct took into consideration the T's intention and refused to approve proposed arrangement on behalf of the possible objects of discretionary trust over.

· supports determinable life interest rather than absolute interest

Russ v Public Trustee (1994) BCCA - court to be “prudent advisor” 
· proper test in exercising its discretion to consent on behalf of a person w/o capacity is that of a "prudent advisor"

· ct need not consider whether basic intention of settlor is being preserved

Bentall Corp v Canada Trust Co (1996) BCSC - good bargain test 
F: deals with varying a pension plan set up as a defined contribution plan and carrying a $6.7m surplus → Bentall wants $2million to go to members, $3m to Bentall and $1.7 as a “contribution holiday” for 4-5 years
I: can the trust be varied?
A:. Sigurdson J holds that s1(b) allows the court to consent to a variation on behalf of Bs whose interest is contingent

· here court has jurisdiction because the interests of members  is split into a presently held interest (entitlement to funds available to support pension) and a future contingent interest 

· i.e. division of the surplus in the event Bentall terminates the plan

· so at this stage they might in the future benefit from the surplus

· the next question is whether the court should now consent to the plan for those unnamed future Bs

· Bentall suggests a “good bargain” test which the court adopts

· good bargain test: would “a prudent adult motivated by intelligent self-interest and sustained consideration of the expectancies and risks and the proposal made” be likely to accept? Is this the “prudent adviser” test in a different guise?

· applying the test it concludes the proposal by Bentall is a good bargain and so the court gives the consent of the future members who would benefit from any surplus when the plan is terminated

· the court gave “great weight” to the fact that 97% approved the proposed arrangement by Bentall

The Trustee 

· the trust instrument usually sets out the appointment → settlor has wide freedom to choose who and how may persons will work as Ts
· must have legal capacity

· S/T may choose individuals or a specialized corporate T

· trust corporation → corporate T is a corporation empowered by its memo and articles to engage in trust administration and management 
· Ts usually hold as joint tenants so that if one dies, the surviving Ts continue → only when the last T dies does the trust pass to his personal representatives who then become Ts
A. Appointment of New Trustees 

· a T needs to accept an appointment 

· will usually sets out an alternative T in event of refusal of person to act as named T

· if settlement is silent, court has inherent powers of appointment → equity will not allow a trust to fail for want of T
· s 27 of Trustee Act - mechanism to appoint a new T is needed because a T may die, become incapacitated, tired and weary or leaves the country 

· where the deed/will is silent on this aspect the continuing Ts or the personal representatives of the last surviving T makes the appointment 

Appointment of New Trustees by Others and Vesting 

· s 36 - a B, T or others with interest in the property can apply to court 

· s 29-34 - deal with the powers of the court to order the vesting of trust properties, stock or chose in action 

· still a little uncertain as to what constitutes a chose in action?

Vesting of Assets in New Trustees

· s 29 - statutorily authenticates automatically the declaration of new Ts with the important and necessary vesting of many of the trust assets → not shares transferable by registration in a company’s books 
· it allows the instrument of appointment to act as a vesting instrument too

s 29 (1) If a deed by which a new trustee is appointed to perform a trust contains a  declaration by the appointor to the effect that an estate or interest in land subject to the trust, or in a chattel subject to the trust, or the right to recover and receive a debt or other thing in action subject to the trust, vests in the persons who by virtue of the deed become  and are the trustees for performing the trust, that declaration operates, without a conveyance or assignment, to vest in those persons, as joint tenants, and for the purposes of the trust, that estate, interest or right.”

(2) If a deed by which a retiring trustee is discharged under this Act contains a declaration referred to in this section by the retiring and continuing trustees, and by any other person, if any, empowered to appoint trustees, that declaration operates, without a conveyance or assignment, to vest in the continuing trustees alone, as joint tenants, and for the purposes of the trust, the estate, interest or right to which the declaration relates.

(3) This section does not extend to land conveyed by way of mortgage for securing money subject to the trust, or to a share, stock, annuity or property that is only transferable in books kept by a company or other body, or in a manner directed under any Act of the Legislature.

(4) For the purposes of registration of the deed in a land title office, the persons making the declaration are deemed to be the conveying parties, and the conveyance is deemed to be made by them under a power conferred by this Act.

Appointment of New Trustees by the Court 

· s 31 - court is enabled to appoint new Ts where it is expedient to do so

· it will do this were persons designated to appoint in the will cannot do so 

· e.g. deceased before S, mentally incapacitated 

· guiding principles are set out in In re Tempest 

s 31 If it is expedient to appoint a new trustee and it is found inexpedient, difficult or impracticable to do so without the assistance of the court, it is lawful for the court to make an order appointing a new trustee or trustees, whether there is an existing trustee or not at the time of making the order, and either in substitution for or in addition to any existing trustees 

In re Tempest (1866) Ch. - guiding principles for appointment of new T by court 
· guiding principles for the court when appointing a new T

· wishes of S/T → especially in respect of the characteristics set out as undesirable
· persons who do not have an axe to grind → either towards S/T or Bs
· person who will promote and not impede execution of trust 

Appointment of Trustees- Other Matters 

· when a trust is created and there are several Ts they hold as joint tenants

· unanimity is required for all decisions unless trust deed provides otherwise

· continuance of the trust occurs through Ts appointed

· through an express power

· by a general statutory power

· by the Bs under principle of S&V
· by the court on application by Bs 

Retirement of Trustees

· where there are 2 or more Ts, a T using a deed may declare a desire to be discharged

· must be served on other Ts

· if accepted, he will cease to be T and divested of the trust property 

· remaining Ts continue

· founding trust trust instrument must not prescribe otherwise 

s 28  (1) If there are more than 2 trustees and one of them by deed declares that he or she wishes to be discharged from the trust, and if the co-trustees and any other person empowered to appoint trustees by deed consent to the discharge, and to the vesting in the co-trustees alone of the trust property, then the trustee who wishes to be discharged is deemed to have retired from the trust, and is, by the deed, discharged from the trust under this Act, without a new trustee being appointed in his or her place.

(2) The assurances or things required for vesting the trust property in the continuing trustees alone must be executed or done.

(3) This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument.

B. Removal of Trustees 

· s 30 provides that a sui juris B, or a majority of them, can apply to the court to have a T removed

· this may be necessary because differences among Bs may preclude termination under S&V 
· court will do so where it is clear that their continuance as Ts would be detrimental to the execution of the trust 

· e.g. lack of competency or bankruptcy

· s 31 provides the governing legislation (as above)

Conroy v Stokes (1952) BCCA - removal requires endangerment of trust property 
F: trial court removes Ts on application of 2 of 5 Bs →  did not find misconduct or breach of trust → but did find friction had developed between the 2 Bs, the widow (testator’s second wife and stepmother of the 2 Bs) and T
I: did the judge err in removing T?
A: appeal court sets out applicable criteria which is, broadly speaking, the welfare of the Bs 

· removal requires applicant must point to acts and omissions that endanger the trust property or show want of honesty, appropriate capacity or reasonable fidelity

D: not shown here so trial judge overruled

Re Consiglio Trusts (1973) Ont. CA - misconduct not a prerequisite 
F: Official Guardian and a B bring application in the context of “domestic relations proceedings” in which there were “widespread understandings” among the three Ts giving rise to accusations and bitterness making it “virtually impossible for the Ts to agree on policies concerning the efficient management of the trust” → but no misconduct
A: court says misconduct is not a prerequisite

· enough “when the continued administration of the trust with regard to the B has by virtue of situation…between the trustees become impossible or improbable”  

· that had happened here

D: removal ordered

B. Trustees Rights, Responsibilities and Powers 

· T, as a legal owner of the property, has all the rights and powers to deal with the management, use and administration of all property entrusted initially and in the trust on a continuing / changing basis subject to lawful directions in the settlement 

· because of fiduciary responsibility to B, Ts must exercise those rights and powers in good conscience 

· places obligations in respect of fair and self-dealing in the course of administering the trust 

· means that a trustee, because he must act in good faith and advance the interests of the B, cannot pursue his own interests or someone other than the B’s interest in a way that does not accord priority to the B

C. Trustees Duties and Powers 

· T has duties and powers to advance those duties as are set out in the trust instrument by S as the declared reason for creating the trust

· institution of trust requires the T to act in ways that benefit Bs

· requires Ts to have a measure of competence to meet the objects of the S/T 

· Ts have no automatic right to be paid for their services

Trustees’ Duties 

· Ts cannot places themselves in a position where their interest conflicts with that of the B

· where they do, they will have to disgorge those profits to the B

· Ts are prohibited from self-dealing (T at each end of the transaction)

· Ts can purchase B’s equitable interest under the fair dealing rules

· voidable if there is a power imbalance 

The Duty of Investment 

· S can authorize T to make any type of investment having regard to the purposes of the trust, the standard it is to serve and the circumstances in which it is to apply

· a T on accepting an appointment to benefit the B’s trust takes on an obligation to act as an ordinary prudent person of business would act in managing his own affairs: Speight v Gaunt
Speight v Gaunt (1883) 

F: : T (Gaunt) had no knowledge of investments → gave trust money to T's stockbroker to purchase authorized investments → stockbroker runs off with money → Bs sue trustee for breach of trust to recover money
A: T is required to turn his mind to the matter of investing the property → not required to beat the market nor be responsible for a general downtown in the market because of economic conditions 
· two broad aspects to T investment

· duty to invest so that the capital fund is preserved from risk but at the same time yields a reasonable return

· investment must be made by the T in a way that is even handed between the different classes of B 

· e.g. life tenant vs. remainder person

D: no breach of trust 

Duty of Investment - s 15.1 

15.1  (1) A trustee may invest property in any form of property or security in which a prudent investor might invest, including a security issued by an investment fund as defined in the Securities Act.

(2) Subsection (1) does not authorize a trustee to invest in a manner that is inconsistent with the trust.

(3) Without limiting subsection (1), a trustee may invest trust property in a common trust fund managed by a trust company, whether or not the trust company is a co-trustee.

Standard of care

15.2  In investing trust property, a trustee must exercise the care, skill, diligence and judgment that a prudent investor would exercise in making investments.”

Duty of Investment - Standard of Care 

· is there a variable duty of care based on experience / knowledge?

· test: every T has been expected to act as a person of ordinary prudence would act: Fales v Canada Permanent Trust 

· one size fits all test 

· s 15.2 confirms this 

Fales v Canada Permanent Trust (1974) SCC 

F: T bequeathed his estate, consisting mainly of shares in Boyles Brothers to his wife (Mrs Wohlleben) and kids in a trust administered by his wife and Canada Permanent → CP intended to convert the stock into s 15 T investments as soon as advantageously possible → held the stock for 11 years before moving into a speculative stock, Inspiration Corporation, a subsidiary of the blue-chip Power Corporation → surprisingly Power allowed Inspiration to go bankrupt → CP was sued for breach of trust, joined the widow → all found liable for breach of trust, though widow exempted under s 98
A: court held that it was a breach to hold 60% of the trust assets in Inspiration and not actively spread the risk by lowering the concentration

· CP said roll over into trustee investments was also hindered by the widow’s emotional attachment to Boyle

· court refused to accept this as a legitimate excuse emphasizing that CP could have sought a court order compelling sale to obviate need for trustee unanimity

· CP sought contribution of damages from Mrs W as co-trustee → ordinarily, she would be liable unless protected by s. 96
· s 96 is “remedial legislation, giving statutory recognition to the fact that the standard of conduct which courts have expected of trustees has been, at times and in certain circumstances, unduly harsh and inflexible."

· s 98 permits a court to relieve a trustee from personal liability for breach of trust if the trustee has acted honestly and reasonably and ought fairly to be excused.

· BC has uniform, strict standard that may be relaxed in certain circumstances
D: court finds Mrs W acted honestly and reasonably

· she was a housewife with 4 children with minimal investment experience and CP failed to keep her fully informed with information essential to form an opinion, she did not behave irrationally or obdurately

s 96 

· absolves a T of liability 

· standard of care and diligence required of a T in administering a trust is that of a person of ordinary prudence in managing his own affairs

· standard of care is the same for everyone → no higher standard for corporate Ts
· s 96 can relive and thus act remedially in favour of Ts needing special consideration 

s 96 Jurisdiction of court to relieve trustee of breach of trust

If it appears to the court that a trustee, however appointed, is or may be personally liable for a breach of trust, whenever the transaction alleged to be a breach of trust occurred, but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the matter in which the trustee committed the breach, then the court may relieve the trustee either wholly or partly from that personal liability.

Duty of Investment Summary 

· a T has the discretion to invest trust assets according to the terms of the settlement for the benefit of Bs

· T must exercise the care, skill, diligence and judgment that a prudent investor would exercise in making investments

· ordinarily this require a diversified portfolio in which risk is spread 

· unless permitted by the settlement a T may not invest speculatively and must avoid as far as possible hazardous investments 

· cannot exclude investments on moral grounds: Cowan v Scargill 
· Ts can seek advice from investment experts 

· T must invest in compliance with ss 15.1 and 15.2 of the Trustee Act unless the settlement provides otherwise 

· failure to act appropriately will result in breach of trust 

Cowan v Scargill (1985) - moral concerns are generally not valid reason not to invest 
F: a case involving a pension scheme with 10 Ts, five appointed by the National Coal Board and 5 from the National Union of Mineworkers → Union reps refused to approve a proposed policy that did not prohibit overseas investments or in competing industries (such as oil)
A: Megarry VC asserted that T powers must be exercised in the best interests of the present and future Bs and that usually means their best financial interests – ie look at risk, yield of income and capital appreciation

· held the NUM tees were acting in breach of trust by bringing ethical considerations into account when exercising their investment discretions

· “In considering what investments to make tees must put aside their own personal interests and views. Indeed, tees may have to act dishonourably – not illegally – as in gazumping. Also, if all Bs are sui juris and share Ts moral values (e.g. investment in tobacco) then it may be a benefit (“a word of very wide meaning”) to Bs not to invest in vehicles they agree are immoral

· Megarry approved a view of the Manitoba Law Reform Commission that “where a trust…is silent concerning the use of non-financial criteria, the T should not be under a legal disability to consider non-financial criteria, provided the predominant goal remains the securing of a reasonable financial return.”

B. Ousting Court Jurisdiction 

· attempts by S/Ts to oust court jurisdiction with trust terms that the T is empowered to make exclusively “binding and conclusive” decisions will be treated by the court as invalid as against public policy: In Re Wynn 
· a power to adjudicate can be given exclusively to a T in relation to matters of fact, not law

· a power of decision conferred on Ts in relation to the meaning of reside cures the word of any defect in meaning arising from semantic uncertainty 

· a mechanism may partially limit the court’s jurisdiction: Re Tuck’s Settlement 
In Re Wynn (1952) Ch - can’t oust the jurisdiction of the court 
F: testator purported to give T power to make decisions in acts and proceedings that “shall be conclusive and binding upon all persons interested under this my will…” 

A: court held that attempts to oust the jurisdiction of the court as contrary to public policy for the courts have the power “to construe and control the construction and administration of a testator’s will and estate”

Re Tuck’s Settlement (1978) CA 

F: settlement included a Jewish faith clause where one of two chief rabbis of London, who was not the T, could determine conclusively whether an “approved wife” met the condition set out by S/T
A: court upheld the clause
- the court would retain control where a rabbi misconducted himself ore came to a decision which is wholly unreasonable
· even though clause uncertain, certainty derived from arbitration
· Ct still has a role to play
In Boe v Alexander (1987) BCCA - possible to put a lot of decisions into the hand of Ts, but there are limits 
F: pension plan administered by Ts gave them wide authority to determine all questions of coverage, eligibility and methods of providing or arranging benefits → any determination or construction by them in good faith “shall be binding upon all parties…and the Bs….”
A: the court held that a privative clause will be ineffectual to prevent judicial review where the trustees have

· failed to exercise a discretion at all
· acted dishonestly
· failed to exercise level of prudence to be expected from a reasonable business person
· failed to act impartially between classes of B or acted in manner prejudicial to their interests.
· they must act according to the laws of trusts (based on fiduciary relationships) subject to court supervision

F. Exculpatory Clauses 

· settlements that shield the liability of T through exculpatory clauses will also not protect the T in cases where he has been dishonest, in willful breach of trust or grossly negligent

In Re Poche (1984) Alta. QB 

F: the sister of the deceased was T in an estate where the wife had a life estate with remainder to their daughter → T had failed to gather in all the assets, put her mind to sale of those assets (despite a trust for sale with power to postpone) and to act evenly between the two classes of B (wife has an interest in income and the daughter an interest in preserving capital)
A: court found breach of trust through gross negligent behaviour 

· it found the sister/trustee was not protected by the shield of the exculpatory clause

· with consent, the judge removed her as trustee

B. Delegation 

· general duty of T is to act personally 

· rule delegatus non potest delegare applies

· person to whom an authority or decision-making power has been delegated to from a higher source, cannot, in turn, delegate again to another, unless the original delegation explicitly authorized it

· given the complexity of administration, it is unrealistic to expect Ts to act in all matters of the trust - especially with regard to the many aspects of being custodian of the property 

· Ts are entitled to appoint agents to perform acts of the trust 

· s 7 of Trustee Act clarifies that Ts can employ solicitors and bankers without being in breach for wrongs performed simply by that appointment 

· s 95 sets out an implied indemnity for Ts 

·  a T is not liable for breach of trust when others are in control of trust monies properly delegated (to solicitors or bankers) unless the T is proven to have been in willful deceit

· statute is structured to preclude the T from being a guarantor 

· the emphasis for liability purposes is whether Ts have discharged their duties according to the standard of reasonable business person

Speight v Gaunt (1893) HL - T won’t be liable if delegate power to approved person 
F: action for breach of trust because trustee had appointed as an agent a stockbroker who misappropriated trust funds entrusted by the trustee following normal practice for the purchase of shares

A: Lord Fitzgerald stated:

· “I accept then as settled law that although a trustee cannot delegate to others the confidence reposed in himself, nevertheless he may in the administration of the trust avail himself of the agency of third parties such as bankers, brokers and others, if he does so from a moral necessity or in the regular course of business. If a loss to the trust fund should be occasioned thereby, the trustee will be exonerated unless some negligence or default of his has led to the result.” 

Re Wilson (1977) Ont. CA - power to delegate is limited 
F: a testator entrusted his estate to a trust company for the benefit of Bs → the estate consisted of two properties one of which consistently had carrying charges that exceeded the  income it produced → an offer made to purchase the property with losses was directed to the General Manager who rejected it and failed to communicate it to the Board → in practice the board had let the GM manage the trust estate  as he thought best
A: this was an unlawful delegation where the exercise of discretion was needed

· the Board’s failure to consider the offer was a breach of trust

· the board should decide whether discretionary powers regarding sale, retention or investment of  the trust property

→ compared with Fales, where Bull JA, obiter, rejected that in a trustee corporation only the DIRs can exercise discretionary powers → tantamount to treating DIRs as Ts 
B. Duty of Loyalty 

· T is a fiduciary and like all fiduciaries owes the principal/B a duty to act in good faith

· defining obligation of a fiduciary is the duty of loyalty which requires that, T 
· act in good faith

· not personally profit at the expense of the trust

· not place himself in a position where his duty and personal interests may conflict

· not act for his own benefit or that of a third person without the informed consent of the principal

· only contract with his principal/B in transactions that are fair and in which there has been full disclosure of all matters material to the transaction 

No Conflict Rule - General Principles

· fiduciaries must not place themselves in a position where their interests may conflict with those of the principal/B

· underlies many other specific duties → the obligation to account for any profit where his interests may conflict with the duty to B

· no-conflict rule applies to elected politicians such as city mayors: Hawrelak v City of Edmonton 
Keech v Sandford (1726) 

F: a T held a lease for a minor B which the T as tenant sought to renew → the landlord refused to renew the lease in favour of a minor → the T took a new lease, but now for his own account 
A: the court required the T to hold the lease for the B even though when the T took the lease there was no conflict with the B since the landlord had refused to renew to a minor.

· King LC stated:

· “…the trustee is the only person of all mankind who might not have the lease, but it is very proper that the rule should be strictly pursued, and not in the least relaxed; for it is very obvious what would be the consequences of letting trustees have the lease, on refusal to renew to the cestui que trust.”

→ this case reflects a preventative approach to conflicts
· the T did not act in bad faith or against his B’s interest

· the decision is designed as a deterrent to other tees who might act contrary to the interests of their B’s

Boardman v Phibbs (1967) 

F: a trust had a shareholding in Lester and Harris Ltd, a poorly performing company yielding little to the Bs (children of the testator) → Boardman was the Ts’ solicitor and Tom Phipps was one of the B → through their connection to the trust they attended the company’s AGM and got access to its accounts → on the basis of that information they suggested the Ts acquire a controlling interest and change the fortunes of the company. Ts refused this approach as a risky investment and contrary to the terms of the trust → Boardman and Phipps purchased the shares with their own money →  The Ts (except widow who was senile) were okay with this → the Bs were advised though they were not given full information of the strategy and the enrichment of Boardman and P → the purchase turned out to be considerably favourable for B and P and, indeed, the other Bs → John Phipps , however, was dissatisfied and launched this action for the defendants to disgorge their profits (their shareholding) as a consequence of a breach of the no conflict rule
A: Boardman and Tom had acted in good faith and put their own money at risk, despite this, a majority of the court agreed with John

· Boardman and Tom were held to be fiduciaries (they had attended meetings as agents or representatives of the trust) and had, by acquiring the shares and deriving a profit from them, breached their fiduciary obligations – presumably to the Bs though this is not clear (none of the judges say this)

· the functioning Ts had all approved, yet it was held B and P owed duties “to the trust” and, therefore (though without explaining why), to the Bs

· better to say, perhaps, that the fiduciary obligations to Bs arose when Boardman acted as representative of the tees when attending company meetings → again, Tom Phipps was presumably acting as agent
· the court split on whether the DEFs had breached a fiduciary duty

· the majority (Hodgson and Guest LJs) held that a fiduciary cannot profit from their position without the informed consent of the Bs

· Cohen LJ emphasized the defendants’ information opportunities from their position and also their opportunity to purchase flowing from that position.

· Viscount Dilhorne and Lord Upjohn dissented → they emphasized that the Ts had opposed purchasing further shares for the trust and so realistically there was no conflict
· moreover, the Ts favoured the Boardman/Phipps purchase as it would put the shares in friendly hands

· on the test to be applied Lord Upjohn said:

· “ The phrase “possibly may conflict”…means that the reasonable man looking at the relevant facts and circumstances of the particular case would think that there was a real sensible possibility of conflict; not that you could imagine some situation which might, in some conceivable possibility in events not contemplated as real sensible possibilities by any reasonable person, result in a conflict.

· the DEFs were allowed an allowance to be assessed “on a liberal scale” for their hard work

Peso Silver Mines Ltd v Cropper (1966) SCC 

F: Peso was offered a number of mining claims → DIRs refused them mainly because of lack of funds. Much later after that refusal Cropper, a director of Peso, launched a company that bought the claims, Peso sued arguing the claims were held for Peso under a constructive trust
A: this was rejected by the SCC

· the no conflict principles are strict but in this modern day when it is accepted substantially all business undertakings are carried on through the corporate vehicle with the attendant complexities involved by interlocking subsidiary and associated corporations, I do not consider it enlightened to extend the application of these principles beyond their present limits, care should be taken to interpret them in the light of modern practice and way of life 

→ if the SCC decision is not in line with Boardman v Phibbs, what is the state of the no conflict rule?

Canadian Aero Services (Canaero) v O’Malley (1974)

F: a Canadian subsidiary of an American company was engaged in geophysical exploration through aerial photography →  O’Malley, Zarzycki and Wells were employees (president, vice president and director respectively) and senior officers, but not directors → they initiated a project in Guyana that took over 5 years to maturate into a government contract (1961 – 1966) →  during that time Wells resigned Canaero and persuaded OM and Z to do the same and join a new company they floated called Terra Nova that operated in competition with Canaero and ultimately won the government contract in Guyana → Canaero sued arguing breach of fidcuary duty through conflict of interest
A: It was successful → OM and Z as top management were placed in the same position as directors because of their control of the company
· even though OM and Z were not acting in bad faith and it became apparent that Canaero could not have been successful the SCC OM and Z were found liable as “faithless fiduciaries” who by defaulting Canaero in its corporate opportunity had to disgorge their profit (set at $125,000)

· Laskin J stated that the no-conflict rule was not couchable in absolute or statute-like form 

· the general standards of loyalty, good faith and avoidance of a conflict of duty and self interest to which the conduct of a director or senior officer must conform, must be tested in each case by many factors….Among them are the factor of position of office held, the nature of the corporate opportunity, its ripeness, its specificness and the director’s or managerial officer’s relation to it, the amount of knowledge possessed, the circumstances in which it was obtained and whether it was special or, indeed, even private, the factor of time in the continuation of fiduciary duty where the alleged breach occurs after the termination of the relationship with the company, and the circumstances under which the relationship was terminated, that is whether by retirement or resignation or discharge” 

No Conflict Rule - Purchase of Trust Property 

Molchan v Omega Oil & Gas Ltd (1988) SCC 

F: General partner sells assets to his own parent company → limited partner gets upset and sues the general partner → general partner asks the court to approve sale retroactively (for Trust purposes, apply this fact situation to a trustee who sells trust assets to himself)
I: can the Court approve a trustee's actions retroactively?

A: where a T purchases trust property, it is a voidable transaction

· in certain special circumstances, the court may approve a sale of trust assets to a trustee - whether before or after the sale - if the sale appears to be in the best interest of the trust estate

· this approval is rarely given.

· in determining whether to approve a sale of trust assets to a trustee, the Court will look for evidence of:
· good faith on part of T
· adequate consideration given for asset
· best interest of trust
· terms of trust itself - did Trust Deed allow T to dispose of trust property at their discretion, i.e. by giving an option to purchase?

· If T looks for retroactive approval, then property must still be in possession of T (that is, the T must still be the owner of the asset)

· court may approve the sale, both in advance and after sale, under Trustee Act, s.86
· a partner must act in the best interests of the partnership, rather than in her own best interests.

· approved Holder as Canadian law, the court leaning against the “rigidity of rules as can cause patent injustice”

The Self Dealing Rule

· self dealing rule renders voidable any transaction where a T purchases trust property, or more commonly, sells his property to the trust

· Lord Eldon based the rationale for the rule as the difficulty of determining whether the T has served the interests of the Bs well in securing the best price - an inevitable result of being structurally in a conflict of interest 

· it is structural because T wants personally to buy from the trust at the lowest price or sell personal assets to the trust at the highest price → places him at both ends of the transaction 
Holder v Holder (1968) Ch

F: DEF was appointed one of the executors of his father’s will → he subsequently renounced the position after performing a few minor tasks and not being part of the decision to sell the farms in the estate → the remaining executors auctioned the two farms which DEF bought → PLA, a B, sought to have the sale set aside
A: although this case appears to fall within the self dealing rule the CA upheld the sale

· the court reviewed the facts of purchase and concluded that the sale was outside the mischief that the self dealing rule prohibits

· Sachs LJ held that an inflexible rule prohibiting all transactions is unnecessary and could lead to injustice

· courts should investigate the facts to determine whether there grounds sufficient to set aside the contract

→ the case represents a departure from other case law
Purchase of the Beneficial Interest - Fair Dealing Rule

· where the T is the purchaser of the B fair dealing is not as risky as self dealing 

· where equitable beneficial interest is being purchased a bargain is more likely as the seller is the B and T the buyer

· the Canadian courts appear to approach the matter strictly adhering to an absence of overbearing on the B

Crighton v Roman (1960) SCC 

F: involved a trustee who sought to purchase a beneficial interest from the beneficiary.

R: Onus of proof is on Trustee to show following 3 factors in a purchase of a beneficial interest: 

1. no fraud, concealment or advantage taken by trustee of beneficiary 

2. B had independent legal advice

3. T must have given adequate consideration 
B. Duty to Be Impartial 

· it is the duty of the T to act impartially between the Bs

· it is assumed that this is what S/T wants 

· S/T can direct otherwise

· requires the T to administer the trust in a manner such that one B does not benefit at the other’s expense 

· subject to contrary indications in the settlement

· T is obliged to ensure that each B should get what the trust confers on him 

· not all trust settlements will require impartiality between the classes of Bs 

· e.g. discretionary trusts - Ts are likely invested with powers in which they can choose which Bs to benefit at particular points in time including the ability to encroach on capital if need be 

· point of time - higher education for a grandchild

· encroach on capital - support the widow when income becomes insufficient 

· terms of the trust will indicate, expressly or impliedly, the contours of this power

· the issue arises with various types of Bs → especially where the trust deals with Bs in succession 
Asset Types 

· presumed T must act impartially 

· to be even-handed, may put special requirements on the investment powers of the T → trust-asset portfolio may have to be structured/restructured to enable impartiality which may arise because the property is producing uneven treatment as a result of

· the original trust assets transferred by the S/T

· the asset mix assembled by the Ts under their investment powers under the trust 

· income return may constitute both income and capital

· property could be either capital or income according to the way the S/T has characterized it 

· may impose obligations on the T to sell some of the trust assets and redirect (convert) them into authorized investments that neither favour unduly the income account nor the capital account 

General Mechanisms 

· T may also be required to apportion income so as to benefit the life tenant (income B) and a remainder person (capital B) 

· T may do this by enhancing the capital fund by taking a portion of income generated and ploughing it into capital OR T may apportion capital sums received for the benefit of the remainder person by allocating some of it as income for the life tenant

· rule in Howe v Lard Dartmouth → governs the circumstances in which the T must establish a trust fund even-handed treatment of testamentary Bs
· deals with circumstances of re-investment and apportionment where a will is silent on impartial treatment of Bs

· with express trusts, companion rules on apportionment of sales of trusts with reversionary assets: Earl of Chesterfield’s Trust 

Rule in Howe v Dartmouth 

· circumstances in which a T’s duty to sell trust assets arises, rule prescribes that

· 1. where a testator 
· 2. leaves residuary 
· 3. personalty 
· 4. to persons by way of succession 
· 5. and the residue includes a wasting asset (including unauthorized or reversionary asset)

· then the T must

· 1. sell the personalty that is a wasting (and unauthorized or reversionary) asset

· 2. invest the proceeds in authorized investments, the income of which is for the benefit of life tenant B 

Wasting Assets & Reversionary Interests 

· wasting assets are those that deteriorate such as mortgages, cars, ships, watches, copyrights, etc 

· unauthorized investments are speculative shares 

· reversionary interests are interests in property in the estate which are not immediately available (i.e. in possession) on the death of the S/T and which will only be available some time in the future 

· e.g. a remainder in land, an insurance policy on another’s life, debts payable to S/T in the future 

· application of the rule is subject to a contrary intention indicated by

· express provisions in the will that Howe v Dartmouth does not apply

· a direction that the residue be kept or retained

· authorization for the Ts to retain unauthorized investments

· a direction or implied intention that the life tenant B is to receive income in specie 
Apportionment 

· The Earl of Chesterfield’s Trusts (1883) Ch  deals with apportionment of (reversionary) interests and requires

· on the sale of an interest under a trust for sale implied by the rule in H v. D the proceeds must be apportioned

· under an express trust for sale, on the sale of a interest in personalty the proceeds of sale must be apportioned

· typical reversionary interest is a remainder interest that was owned by the testator and now forms part of his estate – i.e. he never came into possession and while alive but held it in expectancy

Apportionment for period Pending Sale 

· income received prior to the sale of the personalty that is wasting or hazardous assets and which tees under H v. D must sell, is not paid in specie → it must be apportioned
· pending sale of the personalty, a high income return is split with 4% - 7% (depending on conventional interest rates) of the value of the personalty (shares, say)  given to the life tenant and the balance ploughed into investments as capital

· 4-7% of the sale will go to life tenant, balance will go into investments as capital 

· if the shares are sold within a year of the testator’s death, the value of the shares is assessed at the date of sale 

· if not sold within a year, the value is taken at the 1st anniversary of the testator’s death 

· if the income received pending sale is less than 4% of the value of the property, the life tenant receives all of the income produced

· if the income later exceeds 4% that difference is paid to make up the shortfall

· if the shortfall is not made up before sale of the asset the life tenant can get it made up from the proceeds of sale

Apportionment under Earl of Chesterfield 

· supports the formula for the apportionment of the sale of wasting income producing assets (here a mortgage) and for capital assets not producing income? 

· also supports apportionment where, after the sale of a non-income producing asset, the T must calculate what portion of the sale price, had it been invested at the date of the S/T’s death, would have produced income of 4% compounded per year and risen to the sale price 

Duty of Impartiality and Apportionment under Express Trusts 
· H v. D operates to give effect to the presumed intention of the testator – i.e. that the life tenant should not benefit at the expense of the remainderment

· What are the apportionment rules under express trusts for sale?

· Generally the same rules apply pending sale → of course, if the income is from real estate then payment is in specie as is the case where there is a trust to retain (i.e. no duty to convert) 
·  Note also possible changes in the law (especially Lauer v. Stekl) concerning a trust with mixed personalty and realty

Lottman v Stanford (1980) SCC 

F: the S/T left his estate (mainly real estate and some $65,000 of personalty) to Ts for the benefit of his wife as life tenant and his 2 children in remainder  → Ts were required to sell the assets but given a wide discretion to postpone conversion → the assets were sold except one parcel of land which was leased to his son for some 20 years commencing in 1972 at a rental that was insufficient to even pay property taxes → the wife sought relief and was opposed by her children
A: CA applied H v. D and ordered the executors to sell the real property and pending conversion she would have a charge on the property at 7% of the value of the property as of one year after the testator’s death payable from the date of the testator’s death until the date of conversion 

· SCC overturned the CA decision as the rule does not apply where a direction to convert personalty is given
· the court refused to extend the rule in H v. D to real estate and so widow not entitled to notional interest and she is limited to actual income earned by the unconverted real estate

In Re Oliver (1908) CH

F: combined assets of personalty and realty in a deceased estate were not treated in the same way as personalty is treated in H v. D

A: Warrington J said

· “There is…no difficulty in applying one rule to the rents of realty and another to the income of personalty, any more than there would be in giving the tenant for life income in specie of authorized investments and some conventional sum in lieu of income of unauthorized investments”

· accordingly, in a devise of real estate in a trust for sale, until sale of the piece of real estate actually occurs the tenant for life is entitled to rents and profits in specie

· in the case of personalty the tenant for life does not get the income in specie, but is entitled to a sum representing interest at a fixed rate on the value of the personalty

· personalty vs. realty?

Re Lauer and Stekl (1974) BCCA 

F: the deceased estate consisted of mixed assets of realty and personalty → there was a trust to convert all the estate, but there were also wide powers to postpone and retain. 
A: CA characterized the clause for conversion as primary and dominant so that at some point in the future conversion would have to take place

· because that time could be lengthy the life tenant could be in an adverse financial situation that creates unfairness

· accordingly, without changing the scope of H v. D, the court simply found that the duty of impartiality required payment from all assets to the life tenant at a rate to be fixed by the trial judge

· the trust for sale precluded payments in specie

→ perhaps this case can be reconciled with the later Lottman case  in that the trust to convert with wide discretion as to manner of the conversion extended to the entire estate, unlike Lottman where it was restricted to personalty

Duty of Impartiality for Express Trusts for Sale with Power to Postpone or Retain  

· often the trust for sale is combined with either a power to postpone or a power to retain

· a power to postpone is different from a power to retain

· a power to postpone implies inevitable conversion

· however, as a matter of construction a power to postpone can carry an intention by the testator that the life tenant B enjoy the asset in specie

· a power to retain may imply an ability to enjoy in specie

· trust to retain implies such an intention.
· Royal Trust Co v. Crawford and Re Smith are cases that review construction factors around trust and powers that are needed to displace apportionment for in specie payment

Royal Trust v Crawford (1955) SCC

F: S/T left  heirs in succession: his wife as life tenant, his nieces and nephews in remainder →  bulk of the estate was shares in a service company with few assets and high value good will → a huge dividend of approx. $450000 was declared and paid to the widow
I: should it or part of it be apportioned as capital? 

A: there was a trust for sale with wide powers of postponement of conversion and retention (even of unauthorized investments)

· the court stated that the intention of the testator displacing apportionment must be clearly gauged from the will and surrounding circumstances

· while the testator wanted his wife to live in the comfort to which she was accustomed – even to the extent of encroachment of capital - this is not what the testator wanted above all else

· indeed, clauses existed which required conservation of capital by the Ts

· so in specie enjoyment not intended and apportionment ordered

· Kellock J said that where there is a direction to convert (i.e. sell) and a power to retain, the real question is “whether the power to retain  is…a power to retain permanently, or only until the trustees can sell advantageously; or, in other words, whether the power to postpone and the power to retain are merely ancillary or subsidiary to the trust for conversion. If the latter, it is necessary to find some other indication…to say that the life tenant is entitled to the income in specie”

· dissent → construed a paragraph of the will (IV(e)),  as granting the wife “any surplus income”, i.e. an in specie prerogative.
→ compare with Re Lauer and Stekl, confirmed by SCC without reasons
In Re Smith - express powers to sell and retain 
F: the trust was the outcome a precatory clause in the will of a father (Frank Smith) who desired his son (Peter) to care for his mother → Peter did so by placing the income of ¼ of the shares for her benefit for life, remainder to himself → the yearly income was a constant 2 1/2% and insufficient to let the widow live the high standard she enjoyed with the deceased → T (Canada Trust) ignored her request for variation in the investment portfolio which would enhance her income with a likely yield of 8% to 10% → Peter was opposed to moving out of the Imperial shares and T obliged even though there was nothing intrinsically advisable in keeping Imperial
A: the trial judge found that the T had been partial between life tenant and contingent remainderman.

· On appeal by Canada Trust and Peter, Ont. CA affirmed the decision of the trial court

· T had erroneously construed the power to retain as a trust to retain, despite the advice of the widow’s lawyer that they had a discretion to retain and a duty to be impartial

· T, rather than seeking its own legal advice or direction from the court, followed the advice of the remainderman’s lawyer who had drafted the trust document

· court supported the trial judge’s removal of Canada Trust as T

 Impartiality in the case of Settled Shares in a Company 

· the assets of a corporation is its capital - it commences with money from its promoters in return for shares

· a corporation can create benefits by making profits from the use of that capital which it can distribute as dividends

· dividends are usually in the form of cash and treated as income in the hands of the shareholder as a return on the shares he/she/it holds as capital.

· a corporation returns capital to its investors when authorized to reduce capital (and to creditors when its assets are sold in bankruptcy)

· But what if a company distributes profits to its shareholders in the form of shares? Are these “dividend shares” income or capital? Does this affect the rules of apportionment among successive Bs? 

· Waters and Welsh show the type of issues on the subject of T impartiality to successive Bs that arise in liquidating capital through dividends

Waters v Toronto General Trust Co (1956) SCC 

F: company with sizeable accumulated earnings saved tax by capitalizing those earnings and issuing them as a stock dividend to its shareholders → T received $64,000 worth of stock
I:is this capital or dividend income in a trust which had a life tenant and a remainderman? 

A: the court held that a stock dividend is prima facie capital

· the judge held that “form is substance” and that a S/T giving settled shares is taken to know this and to accept that the form of receipt will depend on the acts of the company

→ Distinguishable from a situation where a shareholder is offered the choice of receiving a dividend in cash or paid up shares - if the shareholder chooses shares there is a constructive dividend
· accordingly, the shares were received and held by the T as capital – they did not belong to the life interest as dividends

· form in substance? 

Re Welsh (1980) Ont. HC 

F: testator died in 1969 and bequeathed a life interest to his second wife of 4 years and a remainder interest to his kids from a previous marriage → his wife also had 3 children from a previous marriage → the estate was almost wholly shares (85 ½ out of 400) in Welsh Lumber Co Ltd → the wife received dividends of some $200,000, remarried and died in 1979 → all the capital assets were sold and distributed as tax free dividends and paid over 6 years. The testator’s executors, with powers to sell or retain, received some $272,000 as dividends and the wife’s estate (i.e. husband and 3 kids) claimed the dividends arguing “form is substance”.
A: the court held Re Waters not relevant as it was distributing surplus income whereas here surplus capital was being distributed 

· also, “form is substance” subject to testator’s overriding intention which would have regarded as absurd the vagary that if company releases realized assets as dividend stock it goes to his kids, but if as cash dividends it goes to her new husband and her 3 children

· “The way…this money was put in the hands of this estate was pure happenstance”

· testator’s will only makes sense, notes the court by regarding the release of funds as capital

 Duty of Impartiality in the case of Disbursements 

· Ts have to sometimes determine apportionment between capital and income of monies paid as taxes, insurance premiums, cost of repairs and even debts

· CL rule - capital plus one years’ income taken into reckoning as assets available to pay debts: Allhusen v Whittel 
· s 10 of Trustee Act abolishes the rule → unless testator says otherwise, all income available for payment of debts etc. is to be treated as part of the residuary estate
Allhusen v Whittel (1867) 

F: attempted to strike a fair balance between life tenant and remainderman in respect of payment of debts in an estate during administration

A: sale may take some time and in the meantime the assets are earning income for the life tenant → they should in fairness only have income from the net estate
· all debts have to be paid after a year of appointment

· capital plus one’s years income taken into reckoning as assets available to pay debts

 Duty of Impartiality with respect to investments 

· often settlement will set out powers of investment of trust assets

· Ts must invest prudently 

· in the context of successive Bs, the investment policy must be fair to both classes

Nestle v National Westminster Bank (1993) CA 

· T/S left a life estate to his wife with remainder to his only granddaughter → at death (1922) the investments were worth 54,000 → in 1986 the remainder interest in possession was worth 270,000 → GD claimed it should have been worth 1.8 million. 
A: CA held that the company had fallen “woefully short of maintaining the real value of the fund, let alone matching the average increase in price of ordinary shares” and that there was “not much for the Bank to be proud of in its administration of the…trust.”
· Bank had chosen a tax-free investment that favored the life tenant → when the testator set up the trust, chose an old model of investment that bank had followed

· the claimant failed

· Bank was able to show 

· (1) it had deliberately invested in tax exempt bonds which suited the life tenants and the trust from inheritance tax

· (2) had won the battle of the experts, especially the fact that prior to 1959 equities were regarded as risky investments 

·  a tee investing as an ordinary prudent man of business conducting his own affairs should not be faulted as reckless when, until the ‘60’s (when “the cult of equity began”), investment in equities was generally regarded as unwise

· today, portfolio theory in which investments are diversified emphasizes considerations of risk in respect of the entire portfolio rather than risks attaching to each investment “taken in isolation”

· this approach looks more to total return on investments.

Cowan v Scargill (1985) Ch - need for diversified portfolio 
F: a pension scheme with 10 Ts, five appointed by the National Coal Board and 5 from the National Union of Mineworkers → the Union reps refused to approve a proposed policy that did not prohibit overseas investments or in competing industries (such as oil)
A: Megarry VC asserted that tee powers must be exercised in the best interests of the present and future Bs and that usually means their best financial interests – ie look at risk, yield of income and capital appreciation

· held the NUM tees were acting in breach of trust by bringing ethical considerations into account when exercising their investment discretions

· In considering what investments to make Ts must put aside their own personal interests and views

· indeed, Ts may have to act dishonourably – not illegally – as in gazumping.

· also, if all Bs are sui juris and share tees moral values (e.g. investment in tobacco) then it may be a benefit (“a word of very wide meaning”) to Bs not to invest in vehicles they agree are immoral

· Megarry approved a view of the Manitoba Law Reform Commission that “where a trust…is silent concerning the use of non-financial criteria, the tee should not be under a legal disability to consider non-financial criteria, provided the predominant goal remains the securing of a reasonable financial return.”

 Trustees Duty of Impartiality with respect to information 

· B has a right to require a T to provide information that will enable a judgment that the trust is or is not being properly managed

· therefore, B has a right to see trust accounts, investments, the trust document and all reasonable information concerning management of trust property

Re Londonderry’s Settlements (1965) Ch 

F: B had an interest in the distribution of income among a class of discretionary Bs → she wanted the agenda and minutes of the meeting in which the discretion was exercised
A: Harman LJ held that a B is not entitled to documents covering the Ts exercise of a discretionary power

· Bs not entitled to reasons why Ts came to that decision

· if they were few would want to be Ts

·  of course, if tees are acting in bad faith then obligation to disclose can be enforced by court order

· documents not subject to disclosure

· p 567 docs not required to be disclosed 

→ remember, discretionary trust gives T dispositive power to determine how largesse is distributed, to whom, in what amount, etc
→ this case sets out limits of T's duty - policy reason: if process open, no one would want to be T
 Duty of Impartiality with respect to accounting 

· s 99 Trustee Act - in a deceased estate, T has ordinarily 2 years from date of appointment to file the accounts 

Sanford v Porter (1889) Ont. CA 
· the court underlined that although Bs are entitled to inspect accounts they are not entitled to an instantaneous response

· the duty of the T is to make the accounts available for inspection and examination

· if B lives in a remote place they there may be an obligation to post copies of the accounts

· the court noted that every case depends on its own circumstances

· today, with reliance on computer technology, perhaps instantaneous transmission may not be arduous, though their state of up-to-date accuracy may 

Control of Trustees by Beneficiaries and the Court

· a trite, basic and obvious rule is that Ts must discharge their duties

· central question is by whom and under what circumstances can those duties be policed?

· Bs and the court are obviously foremost among those who can ensure that duties are properly performed 

· where Ts have discretion, they need only consider whether to exercise it

· to what extent, then, can T discretion be controlled? 

A. Control of Ts by Bs 

In re Brockbank (1948) - B’s control of discretionary power 
F: from his residuary estate the testator appointed his wife the B of a life estate leaving the remainder to his children → there were 2 Ts with power to appoint a professional T → one of the Ts wished to retire and the Bs wanted him replaced by a bank → Bs argued that they had full powers over retirement of Ts, removal and appointment → the non retiring T refused to consent to this proposal and the Bs sought an order from the court compelling him to do so

A: court held appointment is a discretionary power of T

· court refused asserting this is a matter within the discretion of Ts and neither the court and, therefore, nor the Bs should interfere with it

· Bs have 2 options: either accept the trust as is with its discretionary power to appoint tees or extinguish the trust under S&V accepting any adverse tax consequences that may flow from that termination

· fiduciary power of Ts to make tee appointments is not controllable by Bs.

· “the court itself regards such a power as deserving of the greatest respect and as one with which it will not interfere” 

· PAVLICH: Essence of trust is settlor/testator's intention. Perhaps attempt to maintain this integrity

Butt v Kelsen (1952) CA 

F: the estate consisted of shares in a private company control over which the Ts used to appoint themselves as sole directors → PLA B was unhappy with the operation and management of the company and demanded sight over all company documents in their possession qua directors arguing they were directors simply due to trust property in the shares → Ts said that as directors they had duties to the company and minority shareholders so that Bs were entitled to documents available to all shareholders
A: court rejected the argument of Bs that the directors hold their powers as directors for the Bs

· to hold otherwise would allow one or more Bs to have insight into company secrets such as exploitation of some secret process even though other Bs thought this imprudent and objected

· the company would have to allow for this type of intrusion

· the court added that Bs cannot control Ts who are directors in terms of information flow

· the entitlement of Bs was the same as registered shareholders → they could compel the tees to vote the shares as they directed, even to change the articles
· this is an odd conclusion: the Bs are not shareholders → hey have an equitable interest, but not legal title to the shares 
· PAVLICH: Thinks decision is inconsistent. Perhaps attempt by ct to strike a balance

B. Control of Ts by the Court 

· s 86 Ts can apply to court in chambers for an opinion, advice or directions on a question of management and administration of the trust property

· s 87 absolves the T of responsibility where they are acting under court authority 

· does not extend to indemnifying a T who is guilty of fraud, willful concealment or misrepresentation by obtaining such opinion, advice or direction 

· courts have set limits on Ts applying to court under s 86

· only in the case of bad faith or refusal to discharge duties should a court step in to control the exercise of the discretion a T/S has reposed in the tees: Tempest v. Camoys (1882) Ch.D

In re Wright (1976) Ont. HC 

F: the major asset of the trust estate consisted of 400,000 shares in Crown Life Insurance Co worth $8 million at testator’s death in 1951 → in 1975 Ts agreed to sell the shares → an offer to purchase was rejected by 3 of the individual Ts because the price was on the advice of experts too low → Canada Permanent Trust (remember Fales?), the other T, applied to court for advice and directions and order for sale
A: the court refused, asserting that Ts given a discretion should exercise it as they properly see fit and without interference, even from the court

· Ts acting honestly and with due care must exercise the discretion and not shift it to the court simply where there is disagreement on price, and not, say, on the fundamental scope of powers written in the trust (e.g. to convert or retain trust property)

· only in the event of a real and absolute deadlock (for example, in a trust with powers to sell or retain where 3 want to sell, 3 retain) the court will intervene

· here there was simply a disagreement on the adequacy of the price. (Query: when does disagreement transform into absolute deadlock?) 

· PAVLICH: Ct doesn't want to get into business transactions. Several opinions about adequacy of price, tees may have been concerned if they sold for too low a price, may have been in breach of duties. Tees may have been motivated by desire to get into other investments.

In Re Lohn (1991) BCSC 

F: the Ts, acting under wide discretionary powers, embarked on a rearrangement of the trust for the avoidance of tax in a $40 million estate → Ts applied for court approval under the Trust & Settlement Variation Act of a tax adviser’s advice on a proposed tax plan arrangement for the benefit of all existing and future Bs on a matter falling within the discretion of the Ts which was very broadly couched in the will
A: the court held it had no jurisdiction under s. 88 of the T Act to substitute its discretion for that of the Ts

· it is not expedient for a court to interfere in the details of the management of trust estates and the discretion entrusted to them by the testator to exercise honestly and intelligently 

· it is an abuse of the statutory power in s. 88 to “unload the responsibility as to these details on the court…particularly when…the task is calling for careful enquiry and the exercise of tact and discretion” (cited with approval from Re Boukydis [1927] 3 D.L.R. 558 (C.A.)) 

· in effect the Ts wanted court ratification of the tax advice that the Ts clearly approved

In Re Blow (1977) Ont. HC 

F: a T/S created two trusts: one in favour of his daughter for life and remainder to her children, the other identical, but in favour of his son and children →  Ts were given uncontrolled discretion to encroach on capital for the son and daughter → a side memorandum written by the T/S as a guide arguably qualified the manner of exercise → Canada Permanent Trust (CP) refused to advance capital to the daughter on the basis of the memo
A: the court held that while it had the ability to intervene and direct the Ts it refused to do so here

· CP had erroneously relied on the memo and should rely only on the provisions of the trust deed 

· the court can interfere even when the Ts have uncontrolled discretion in circumstances where there is bad faith, improper purpose, failure to consider, absence  of reasons available to the court, taking irrelevant considerations into account, unreasonable decisions and lack of prudence

· the court will also intervene in cases of deadlock to the extent administration of the trust becomes difficult and where the Ts fail to address the discretion conferred on them. It will not intervene unless ”failure to do so would be manifestly prejudicial to the Bs”

In Re Billes (1983) Ont. HC

F: the S/T left an estate of $7 million in Canadian Tire stock that in 1983 was worth some $51 ½ million and comprised 95% of the estate → income was left to his widow, children (and through them grandchildren) and a number of charities → on the deaths of the widow and children the capital was to be divided among 23 charities → some of the charities were dissatisfied with the income stream of 2.2% → National Trust wanted to sell the shares opposed by the son and widow, also Ts → the will gave the Ts absolute power to convert and to retain 
A: the court intervened because of a “serious deadlock” and adopted the proposal of National Trust which was to diversify since further retention at such high concentration was a “risk taking not warranted” and would enable distribution of substantially greater income to the income Bs and stability with respect to the capital value

· also, it would remove the conflict of interest of A.D. Billes, son and co-executor of the estate who was also a franchisee and director of Canadian Tire

· court ordered the sale of the shares at “an advantageous and beneficial” time

Schipper v Guaranty Trust Co of Canada (1989) Ont. CA 

F: T/S gave Guaranty Trust an “uncontrolled discretion” for the general welfare, benefit, comfort and enjoyment of his wife - facts?
A: the court, while recognizing that it would generally refuse to interfere with the “uncontrolled” discretion of a bone fide T, it will “interfere where the T is attempting to exercise its discretion to achieve a purpose not intended under the terms of the trust.”

· here T failed to give effect to the testator’s first and foremost intention of the testator to provide for his wife

· instead it chose to preserve capital for future contingent Bs, the existence of whom was “speculative to say the least” and failing to take into account the unanimous consent of all living residuary Bs.

In Re Fleming (1973) Ont. HC - court affirmed the principles of not relieving Ts from duty to exercise discretion 
F: S/T bequeathed a life estate to his wife and appointed her one of the executors → she had renounced any right to encroachments on capital → Ts, as directors of a corporate, trust asset, faced with a surplus could distribute that surplus income either as income (overwhelmingly favouring the income B) or as capital in the form of redeemable preference shares
A: court interfered here: 

· given:

· the adverse tax consequences of treating the surplus as income, and

· the prospects of future income enhancements for the life tenant from other sources and income from enhanced capital, and

· the need to be even handed between the life tenant and remaindermen, 

→ the court ordered the company to distribute the surplus as capital in the form of redeemable preference shares
· it did interfere here

B. Indemnity of a T

· basic principles of equity is that the absolute B who gets all the benefit of the property should also shoulder its burden

· T may be liable for trust debts as legal owner, but in equity they fall ultimately on the shoulders of the equitable owner - unless there is a good reason for the T to be responsible for them

· Ts are entitled to an indemnity for all debts they incur in executing the trust

· i.e have a claim against the funds of the trust to meet any contractual obligations they incur in administering the trust terms 

· if there are no funds, Ts are liable themselves

· the rule that the tee should be indemnified is modified only if there is a good reason why the tee as legal owner should bear the burdens

· Lord Lindley gives the example of tees dividing the trust into several smaller trusts in favour of several Bs → here it would be unfair to cast the liabilities of those divided trusts onto say the one and only sui juris B: Hardoon v Belilios (1901) AC 

Re Reind v Yorkshire and Canadian Trust (1970) BCCA 

F: the remainderman and absolute B of a deceased estate argued that his (UK Company) indemnity of the T for taxes paid in the UK should be confined to the value of assets in the UK → if the T paid more than the actual value of those assets then this was a good reason why he should not be indemnified for the actual taxes paid beyond that value → here the UK taxes paid was $10,000 and the value of assets there $3000 → the absolute B advanced as a “good reason” the rule set out in USA v. Harden (1963) SCC “that a foreign state is precluded from suing in this country for taxes due under the law of the foreign state.”

A: the court rejected this as a good reason for making the T personally liable for the taxes

· the court said the rule in Harden is based on any actual attempt by a foreign state (i.e. as plaintiff) to extend its “sovereign authority” in B.C. 

· the facts of this case could not be characterized as falling within this rule

· this, said the court, was  a case where the Ts owed money under the trust, and paid that money because they were accountable for it and were legally liable

Stingman v Dubois (1993) Alta. CA 

F: S/T domiciled in Phoenix appointed the Valley Bank of Oregon as T and bequeathed her Alberta farm (the rest of her assets were in the USA) to her niece, Dubois, a U.S. resident, who called for transfer of legal title → Stringman, an Alberta solicitor who represented the T Bank, refused arguing the farm should be sold to pay debts including US$143,000 owed to the US government as death duties
A: in finding for Dubois the court said any indirect attempt by a government to collect taxes offends the sovereign authority rule

· although disagreeing with the policy behind the rule in Harden, the court applied it asserting that the government need not be a party to the lawsuit for the rule to apply

· the court was motivated by the fact that there were considerable estate assets in the US and the fact that the farm appeared to be a legacy for Dubois
B. Remuneration of Trustee 

· basic rule of equity is that a T acts voluntarily and services are unpaid

· remuneration can and is advisedly regulated in the trust instrument → commonplace to find it in large estates and professional Ts
· it can also be a contract with sui juris Bs - not advisable as subject to an undue influence attach 

· court has inherent jurisdiction, recall B&P 
· s 88 Trustee Act 

· in essence, Ts allowed expenses plus a fair and reasonable allowance not exceeding 5% on the gross aggregate value of all the assets for their care, pains and trouble and administration 

· T can apply annually for a care and management fee not exceeding 0.4% of the average market value of the assets 

· BCSC or registrar makes the determination 

Re Sproule (1979) Alta. CA - guidelines to help set remuneration 
A: the court expressed a preference for  lump sum remuneration and opined that use of percentages requires special reasons → “care and management as the ”responsibility of reasonable supervision and vigilance over the preservation or disposition of assets but also the responsibility of judgment and decision making in the affairs  of an estate to resolve problems from time to time arising over and above the usual and regular procedures attendant upon administration” 
· following guidelines in helping to set remuneration:

· magnitude of the trust (explained in Re Pedlar as its value and complexity e.g. farm, portfolio of investment, realty, running a business)

· care and responsibility arising from it

· time occupied in performing the duties

· skill and ability displayed

· success which has attended its administration.

Re Pedlar (1852) BCSC 

· the court accepted that s. 88(2) permitted a care and management fee in addition to the s 88(1) remuneration.

· to succeed the T needs to give a general summary of the estate and of his services performed in the care and management of the estate including the information cited in Re Sproule
· if this is properly done, it does not automatically entitle the tee to 0.4% of the value of the assets, even though the application to court can be made annually

· at the hearing the court determines the percentage up to a maximum of 0.4% (here the judge allowed 0.3%), and the percentage to be applied to income and capital respectively (here allowed at 2/3rd capital and 1/3rd income

Fiduciary Relationship and the Institutional and Constructive Trust 

· the exercise of good conscience by courts of equity has resulted in the development of a number of established, discrete legal categories where doctrines of trust are applied beyond express and implied/resulting trusts - a list of specific CTs - and are said to occur by operation of law

· include faithless directors, intermeddlers in trusts, separation of cohabiting persons, etc → list is not closed 
· overarching principle that provides the switch to turn on the CT has become the fiduciary relationship which leads to a scrutiny of the unjust enrichment likely created

· why is it important to establish a CT?

· CT as a remedy can be preferable to personal liability remedy because 

· where the fiduciary is insolvent, the principal/B is accorded priority over the F’s other creditors in respect of property held on CT

· where the value of the property increases, the principal/B benefits from this if the property is held on a CT 

Pettkus v Becker 

F: the successful Ms Becker’s was declared by the court to have beneficial title in the bee farms

A: CT was used as a device on the defendant “T” to disgorge an asset he possessed and over which he alone had legal title

· the device used by the court was to give equitable title to the claimant making the legal owner a T in respect of her share

· not to intervene, given the 20 year cohabiting relationship between them, would have resulted in the unjust enrichment of Becker 

A. The Institutional / Discrete / Substantive CT 

· CL in Canada until recently has had no clear cut, all embracing definition of the substantive CT, its boundaries have been left perhaps deliberately vague so not to restrict the court in doing what the justice of a particular case may require: Edmund-Davies LJ, Carl Zeis Stiftung v Smith 

· once the court has found circumstances that demand fiduciary obligations in that human relationship then the CT is a device used by law to enforce it

· the word “fiduciary” does not inherently signify with clarity when the circumstances of a relationship have become such that they are labeled “fiduciary” and triggered the CT

· Canadian courts emphasize unjust enrichment as the outcome flowing from fiduciary obligations that have justified the imposition of CT 

· an institutional CT is one that arises automatically because the legally established criteria, based on precedent, have occurred in the relationship between PLA and DEF 

· lawyer and client, principal and agent, partners, company directors 

· not closed but not particularly open either 

· the court simply enforces the CT that has existed since the facts of the relationship between PLA and DEF that give rise to the CT were established → not concerned with effect 
What is an “unjust enrichment”?

· where in a contract of agency an agent fails to disclose fully to his principal, a fiduciary relationship arises and undue enrichment by the agent becomes unjust 

· difference between just and unjust is based on the fiduciary nature of the relationship

· CT applies by operation of law to persons who are in substance a fiduciary and who

· receive remuneration to which they are not entitled

· enter transaction for personal benefit rather than the principal’s: Keech v Sandford 
· use confidential information for their own ends: Boardman v Phibbs 
Substantive or Institutional CT 

· the “institutional” does not depend on the discretion of the court (other than with make determinations on fact finding): it simply operates by law from the date the alleged facts generating the CT took place.

· given the established, institutional list of CTs, the challenge for the law is to set out the circumstances in which the CT might be set up to meet changing social conditions – created by evolving social and economic life – in keeping with the demands of the law for certainty and predictability 

· To meet that challenge one must ask what is the purpose of the CT – i.e. what is it for  

B. Constructive Trust - The basis as Remedy 

· Canadian law has looked to the general purpose behind the CT in order to suggest the conditions under which it might be opened to meet new social and economic situations 

· “spiritual” basis for such an enquiry likely commences when the holder of legal title may not in good conscience retain the beneficiary interest: Beatty v Guggenhim Exploration 

· CT is viewed remedially

· has the DEF been enriched at the expense of the PLA

· is the enrichment unjust 

· as a means to rectify situations where although legal title to property is vested in the name of a person that in good conscience that person should not hold it beneficially 

· used by the courts to treat the PLA prospectively as the holder of an equitable title with the right to call for legal title from the DEF

· can a beneficiary of a CT call for its end like a B can for an express or implied trust?

· courts must consider facts of the case and if it agrees with the PLA’s account and that justice will be served, the court from that point (prospectively) imposes the CT 

· as compared with institutional CT where it is the relationship that automatically triggers it 

C. CT - Fiduciary Relationship

· enquiry around CTs has become one that centers on 

· the authorized gains of the fiduciary and 

· the circumstances that will create the fiduciary relationship

· SCC has analyzed and set out the principles for

· determining when a relationship becomes a fiduciary relationship

· setting out the circumstances for applying the personal remedy

· setting out the circumstances for applying the proprietary remedy 

Who is a fiduciary?

Frame v Smith (1987) SCC 

A: Wilson J (dissenting)  defined the characteristics of a fiduciary relationship with 3 hallmarks:

· The fiduciary has scope for the exercise of some discretion or power
· The fiduciary can unilaterally exercise that power or discretion so as to affect the b’s legal or practical interests
· The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power
→ the majority of the SCC in LAC Minerals endorsed these criteria asserting, however, that not all had to be present before a fiduciary relationship exists 

· Sopinka J in LAC Minerals  emphasized vulnerability as “the one feature…which is considered indispensable to the existence of the relationship”

The Fiduciary Relationship 

Guerin v The Queen (1984) SCC 

F: Shaughnessy Golf Club relocated to current location on Musqueam land → federal govt set out terms on which they would grant lease → entered into contract but not at rental rate that Musqueam had set out as their minimum, was less → real estate prices skyrocketed, Musqueam discovered low rates, sued federal govt on breach of trust
I: was this a breach of trust? 
· SCC said there was a breach of trust

· to determine whether there was a breach of trust, it was first necessary to establish that federal govt was in fiduciary relationship with Musqueam

· here, Musqueam HAVE to use federal Crown b/c can’t enter agreements themselves. Band can dictate what its best interests are, but are vulnerable

· the court adopted E Weinrib’s description of where a fiduciary relationship would emerge.

· “The hallmark of a fiduciary relation is that the relative legal positions are such that one party is at the mercy of the other’s discretion”.

· Dickson J added: “Where by statute, agreement, or…unilateral undertaking, one party has an obligation to act for the benefit of another, and that obligation carries with it a discretionary power, the party thus empowered becomes a fiduciary”.

· in this case the Crown in the right of Canada became a F on surrender of the land for the Shaughnessy Golf Club.
· Dickson J also stated that surrender does not give rise to a CT → presumably this is because he had already taken the view in Pettkus v. Becker that “unjust enrichment lies at the heart of CT” 

· because the Crown had not been enriched by the surrender transaction, a remedial CT was not available and so the “Crown’s fiduciary obligation to the Indians is therefore not a trust…though the obligation is subject to principles very similar to those which govern the law of trusts concerning, for example. the measure of damages for breach.”

· the surrender relation was more akin to agency

· problem: Musqueam can’t get their land back b/c “equity’s darling” - Shaughnessy Golf club is a bona fide purchaser for value
· Federal Crown suggests that contractual damages be used (difference between fair rental and existing rental) assessed at time contract was entered into/date of breach (when K was concluded)

· Ct not constrained by CL damages → can use equitable remedies
· with full benefit of hindsight, ct can assess damages based on how M might’ve used land (e.g. residential development)

· damages on compensatory or restitutionary basis

· restores injured party to losses it has been made

Lac Minerals 

F: In mining industry, general practice is that disclosure made in negotiations is not exploited → Corona discloses its interest in William’s Land, but LAC sneakily buys land and invests capital constructions to mine → Corona sues LAC on basis of breach of fiduciary obligation
I: was the relationship one of fiduciary obligations? 
A: majority of the court imposed the remedial CT on the mine (William’s land) giving Corona a proprietary remedy (advocated by La Forest and Wilson).

· all judges found LAC had breached a duty of confidence to Corona

La Forest J 

· finds that the breach of confidence gave rise to a fiduciary duty because the form of negotiations between LAC and Corona was one that developed into a relationship of trust and confidence – industry practice supported this

· LAC had failed to show (and there was a burden on it to show) that it could use the information that Corona had given to it.

· indicated three broad situations where a F relationship arises:

· F relationship is presumed in certain classes of relationship (directors, solicitors and clients, parents, tees, agents/principals)

· Corona (as negotiating towards a contract with LAC) did not fall into one of those categories nor was it seeking to extend the category

· F relationship can arise as a “matter of fact out of the specific circumstances of a relationship”, even one where normally it would not be expected to arise (like here)

· the hallmarks making the specific circumstance F are: “ascendancy, influence, trust, confidence or dependence”

· the presence of these factors will implicate the one party in the affairs of the other to the point where he should protect or advance it

·  LAC here

· F as “instrumental or facilitative”, i.e. achieving an appropriate result

· F here is used as a conclusion to justify a result and “reads equity backwards”

· it should be avoided as counter predictive

Wilson J 

· no ongoing F relationship arose between LAC and Corona during their “arms length negotiations towards a mutually beneficial commercial contract for the development of the mine” 

· changed when Corona made available to LAC confidential information concerning the William’s property.

· did this because industry practice respected confidences of this nature disclosed during negotiations.

· at that point Corona was vulnerable to LACs misuse of that information → LAC came under a F duty not to use that information for its own exclusive benefit.
· where there is a remedy at common law for breach of confidence and one in equity, breach of a F duty, the court should give the innocent party the most appropriate remedy

· LAC unjustly enriched itself through the acquisition of the William’s property at Corona’s expense 

· CT also available for breach of confidence → CT ensures that the wrongdoer in no way profits from its wrongdoing. Damages is too dependent on the reliability of valuation techniques
· In La Forest’s view vulnerability need not be a part of all F relationships.

Sopink J, McIntyre J, Lamer  

· a breach of confidence, but no breach of a F duty → would apply damages to remedy the breach
· “the one feature…indispensible to the existence of the relationship, and which is most relevant in this case, is that of dependency or vulnerability” 

· misuse of confidential information does not create a F obligation → he remedial CT should not form the remedy
· majority judgment took the view that Corona, a sophisticated corporation could have obtained legal advice during the joint venture negotiations and so was not vulnerable or dependent on LAC

· they did this despite evidence of industry practice in which parties contracting did not take advantage of confidential information

· hence no F relationship.

· damages for breach of confidence would have been assessed on the basis: 

· a successful joint venture would likely have been 50/50 participation
· the improved Williams property likely worth $700 million
· Corona should get $350 million less the cost of LAC’s improvements

Hodgkinson v Simms 

F: material non-disclosure by an investment adviser, an accountant, who provided tax-related financial services → advice given to PLA  and MURB sold without disclosure by accountant-defendant that he had a personal, financial interest in the product → with real estate crash in the early ‘80‘s PLA lost a fortune → he sought to recover that loss – note no remedial CT here – from the accountant-defendant.
A: found that the H was vulnerable to S because of the H’s reliance on S  for guidance or advice

· vulnerability is the “golden thread” that “unites such related causes of action as breach of F duty, undue influence, unconscionability and negligent misrepresentation. 

· F duty is different from the duty of care because of the “special elements of trust, loyalty and confidentiality that…in a F relationship give rise to a corresponding duty of loyalty” 

· the existence of a contract does not preclude the existence of F obligations

· the nature of the relationship determines whether it is F or not – not legal categories (such contract, agent, tee, partner, director etc)

· the categories of F are not closed.

· in determining when the F relationship arises, the court refers to Wilson J’s enumeration in Frame (endorsed in LAC)

· “discretion, influence, vulnerability and trust” are “non exhaustive examples of evidential factors to be considered in making the determination” 

· that as F you relinquish your own self interest.

· the trust is simply a species of a broader family of relationships that may be termed “power-dependency” relationships

· H was a victim of a breakdown of that relationship at the hands of Simms

· assessed damages (an in rem remedy not being appropriate – shares of no value) on a restitutionary basis: i.e. restored to the position he was in before the transaction. 

· damages were fixed at an amount equal to the return of capital as well as consequential losses minus the amount H saved on income tax due to the investments

D: H put his trust and confidence in S and relied on him to help make business decisions. 

· this created a F duty which was breached by the accountant when he did not disclose his pecuniary interest with the developers.

Dissent 

· emphasizing that vulnerability (“where one is at the mercy of the other’s discretion) is at the core of F relationships.

· however, there are “false indicators”:

· The use of the term “F” as a conclusion to justify a result – what La Forest in LAC had described as “reading equity backwards” 
· Category prejudice: if a lawyer is careless with his client’s funds this is treated as breach of a F duty, unlike physicians or engineers 
· false indicators divert one’s attention from ascertaining the realistic measure of confidence and trust that amount to a F obligation

· the criterion must be objective enough to sort out investment advice,  personal ”tips” to the classic trust. 

· The dissent adopt Weinrib’s test, cited in Guerin: “…the hallmark of a F relation is that the relative legal positions are such that one party is at the mercy of the other’s discretion” 

· in the view of the minority, the trial judge had failed to enquire whether H had given and S had assumed total power over the affairs in question

· they would assess damages on breach of contract basis – if there was a breach – on the compensatory basis looking at causation (the proximate cause of H’s loss was a down turn in the real estate market) and the inability to foresee that

M v M 

F: P sued her father for damages arising from incest – both in tort and the law of Fs.

A: “Canadian cases have recognized the parent-child relationship as a traditional head of F obligation, albeit obiter” 

· based on victim’s right not to have personal injuries beyond reasonable parental discipline.

· court finds breach of F duty as an independent head of liability available in incest cases

· damages were levied by jury on instructions appropriate to tort of battery and assault.

· McLachlin J held that assessment under law of F not necessarily the same because F law can impose a measure which will deter future breaches

B. Conclusion 

· Canadian courts have moved away from the development of the miscellany of situations embraced as the “substantive” CT of English law

· Canadian courts have instead moved to articulate the principles and rules that create legally significant F relationships that embrace the substantive CT of English and Australian law and in which, unarguably, even the law of trusts becomes a mere species

· Canadian courts have adopted American usage of the term “CT” to describe the in rem remedy that a breach of trust can in appropriate circumstances be used instead of the remedy of compensation

· these developments have now created “vast differences” (Breen v.  Williams) in approaches taken by the various  common-law  jurisdictions 

Charitable Trusts 

· Trust

· Actions

· Declaration 

· Constitution

· Certainties

· Intention

· Subject 

· Object

· Categories

· Poverty

· Education

· Religion

· Betterment of Community

· Within accepted categories

· Public in nature

· Benefit to Society

· Exclusively charitable purpose 

· Without political purpose

	Charity
	Charitable trust

	· Defined at s. 247.1 Income Tax Act

· Registered with govt

· Not necessarily a trust

· Exempt from income tax, corporate tax, capital gains tax

· Ownership passes to charity outright
	· Set up by individuals to accomplish public purposes that warrant certain advantages

· Purpose trust – paramount obligation to fulfill task of trust creator

· Legal and beneficial ownership passes to trustee for charitable benefit

· Indirect beneficiary is public or segment thereof


Registered Charity - Income Tax Act 

· s 247.1  “registered charity” at any time means

· (a) a charitable organization, private foundation or public foundation, within the meanings assigned by subsection 149.1(1), that is resident in Canada and was either created or established in Canada, or

· (b) a branch, section, parish, congregation or other division of an organization or foundation described in paragraph (a), that is resident in Canada and was either created or established in Canada and that receives donations on its own behalf,

· that has applied to the Minister in prescribed form for registration and that is at that time registered as a charitable organization, private foundation or public foundation;

· “charity” means a charitable organization or charitable foundation

· s 149.1 “charitable purposes” includes the disbursement of funds to qualified donees

· “charitable foundation” means a corporation or trust that is constituted and operated exclusively for charitable purposes, no part of the income of which is payable to, or is otherwise available for, the personal benefit of any proprietor, member, shareholder, trustee or settlor thereof, and that is not a charitable organization;

· “charitable organization” means an organization, whether or not incorporated,

· (a) all the resources of which are devoted to charitable activities carried on by the organization itself,

· (b) no part of the income of which is payable to, or is otherwise available for, the personal benefit of any proprietor, member, shareholder, trustee or settlor thereof,

· (c) more than 50% of the directors, trustees, officers or like officials of which deal with each other and with each of the other directors, trustees, officers or officials at arm’s length, and

· (d) where it has been designated as a private foundation or public … not more than 50% of the capital of which has been contributed or otherwise paid into the organization by one person or members of a group of persons who do not deal with each other at arm’s length and, for the purpose of this paragraph, a reference to any person or to members of a group does not include a reference to Her Majesty in right of Canada or a province, a municipality, another registered charity that is not a private foundation, or any club, society or association described in paragraph 149(1)(l);

Law and Equity Act 

· 47. If a person gives, devises or bequeaths property in trust for a charitable purpose that is inked conjunctively or disjunctively in the instrument by which the trust is created with a noncharitable purpose, and the gift, devise or bequest would be void for uncertainty or remoteness, the gift, devise or bequest is not thereby invalid but operates solely for the benefit of the charitable purpose.

A. Benefits of Charitable Status

· tax benefits

· capital gains exemptions 

· certainty of object or purpose rules do not apply

· cy-pres doctrine

· need only general charitable intention 

· Cy-pres Doctrine 

· CL ct of equity → means "as near as possible" or "as near as may be"
· where original objective of settlor or testator became impossible, impracticable, or illegal to perform, doctrine allows ct to amend terms of charitable trust as closely to possible to the original intention of the testator or settlor, to prevent the trust from failing

· Law and Equity Act s. 44 

B. General Principles 

· Lord Mcnaghten from Pemsel case [1891]

· "Four principal divisions; trusts for the relief of poverty, advancement of education, advancement of religion, for other purposes for the benefit of the community, not falling under any of the preceding heads" (within accepted categories, public in nature, benefit to society, exclusively charitable purpose, without political purpose)

· preamble from Statute of Elizabeth 

Dingle v Turner (1972) HL 

F: Trust to provide pensions for poor employees of company

I: Charitable? "

A: NO. Distinction between private trust and charitable trust – "public or fluctuating body of individuals". Cross J. found that it was for "fluctuating body" so could not be public

· Ct wants to discourage charitable trusts formed for tax benefits with charitable purpose only secondary

Dissent 

· “gift was for the relief of poverty amongst a particular description of poor people or was merely a gift to particular poor persons, the relief of poverty among them being the motive of the gift” → is this the dissent? 
Re Coulthurst’s Will Trust (1951) Eng. CA - relief of poverty 
F: Trust for widows and orphaned children of deceased officers of bank

I: Determination of poverty without allusion to poverty?

A: YES. "Not absolutely necessary to find poverty expressed in so many words, but that the ct will look at the whole gift … [and] will give effect to it although the word "poverty" is not to be found in it"

· widows and orphans need not be destitute, class is one that may need relief

· added qualification "most deserving of assistance" supports intention of charitable purpose

IRC v Baddely - dissenting 
Thornton v Howe (1862) MR - advancement of religion 
F: Testatrix left residue to print/publish/propagate writings of crazy Christian who thought she was Virgin Mary 2.0

I: Gift charitable and valid?

A: YES. Generally, ct will not assist in execution of bequest if sect has doctrines adverse to foundations of religion and morality (i.e. no evil sects)

· however, ct cannot declare bequest void just b/c opinions are foolish or unfounded

In Re Southplace Ethical Society 

F: ? 
I: Is ethical society a charitable body?

A: NO.

· case law says any kind of monotheistic theism is a good charitable trust

· other cases say religion does not have to be theist or dependent on god, ethical qualities of truth, love, and beauty are sacred and advancement of these beliefs is tantamount to advancement of religion

· requirements of religion: faith in god, worship of that god 

· here, ct takes narrow view: religion and ethics are not the same → religion has faith and worship
· Buddhism may be an exception

Oppenheim v Tobacco Securities Trust (1951) HL 

F: Trust for education for the children of employees. Number of employees 110,000+

I: Charitable?

A: NO. Trust not charitable if it confers only private benefits to exclusion of public; not based on # of beneficiaries

· have to look at whether class of persons is a "section of community"

· in this case, common quality is employment by particular employers

In Re Pinion (1965) Eng CA. - advancement of education 
F: Testator left art studio to become museum

I: Is this a valid charitable trust?

A: NO, next of kin takes b/c art was too crappy to advance education or benefit public

· expert evidence to determine whether gift had educational character and was for public benefit

· though it's a matter of taste, there is a canon of taste and "no useful object to be served in foisting upon the public this mass of junk. It has neither public utility nor educative value"

McGarth v Coen - advancement of education 
A: Rose garden "must by its very nature be conducive to the inspiration in all but the most blasé students a state of mind better attuned to the academic tasks ahead"

Re Hopkin’s Will Trusts (1965) 

F: Finding Bacon-Shakespeare manuscripts

I: Is search/research a valid charitable purpose?

A: YES - some case law suggests that must be knowledge AND teaching/education but in this case, J says teaching/education shouldn't be required.

· enough to have this valuable info pass into store of educational material

National Antivivisection Society v. I.R.C. (1948) HL – changing laws doesn't fall under "benefit to community"

I: Valid charitable purpose to form an association for purpose of promoting some change in law?

A: NO. Intention of donor is not enough

· crt can't judge whether or not proposed change in law will be for public benefit

Everywoman’s Health Clinic v MNR (1992) 

F: Abortion clinic

I: Valid charitable purpose?

A YES. 

· organization will not be charitable if its activities are illegal or contrary to public policy

· yet activity can't be contrary to public policy if no definite/officially declared/implemented policy exists

· should not conflate charity and public opinion

B. Reverters, Gift-overs & Cy-pres 

Native Communications Society of BC v MNR (1986) 

F: appealing denial of charitable organization status under Income Tax Act for non-profit society aiming to train and develop radio/tv programs for first nations people

I: do purposes of appellant fall within "the spirit and intendment of the preamble of the Statute of Elizabeth, within the fourth head of Lord Mcnaghten's definition of the word "charity"?

A: YES

· as time passed and conditions changed common opinion as to what was properly covered by the word charitable also changed (Williams' Trustee)

· not the wording of the preamble itself, but the effect of the decisions given by the ct as to its scope (Scottish Burial Reform)

Non-Charitable Trusts 

· Trusts for 

· the upkeep of tombs and graveyards 

· the maintenance of packs of hunting hounds and 

· the maintenance of stables of racehorses. 

· Subject to a ban on perpetuity

· all non-charitable trusts must cease to operate within a certain period of time; this period will depend upon the nature of the individual trusts

· generally required that the intended beneficiary is specifically identified in the trust instrument. 

· at the very least, a 'class' of beneficiary must be detailed, and the trustees will have some discretion regarding the interpretation of those instructions. 

· in the case of a charitable trust, however, the 'cy-pres' doctrine applies

· the courts are able to alter the terms of the trust deed where it is unclear who the intended beneficiaries are, or where it is impractical to act for their benefit

Failure of Purpose Trust 

· if the purpose fails then a resulting trust is imposed and the subject matter of the trust returns to the transferor. 

· can fail due to:

· perpetuities

· illegal or against public policy

· benefactor ceases to exist

· completion of purpose

· Resulting Trust 

· automatic or presumed

· matter of the trust “Springs Back” of results to the original owner

Enforceability 

· because a purpose is not a person, there is no one who can go to court to enforce the trust

· absence of beneficiary means that the court has no one at whose instance it can step in and carry out the terms of the trust if the trustee fails to perform

Re Denley’s Trust Deed (1968) 

F: S wished to create non-charitable purpose trust to set up recreational area for employees and their families
I: Who can enforce this?
A: Ct says can determine individuals who could be ascertained and who had a sufficiently direct interest in the due administration of the trust 

Execution 

· concerned with terms of the trust

· may be broad or ambiguous language therefore T cannot execute

· T cannot whether S/T’s intention is being carried out when he performs it

· nor can the court asses the T’s actions

· to be valid, the purpose must be specified in sufficient detail that the trust can be carried out 

Excessive delegation of testamentary power 

· PT created by will are void for this reason

· individuals must make own will, can't leave task to someone else

· thus, testators who want a purpose carried out should do it themselves rather than leaving it to a T

· objection does not lie against inter vivos non-charitable PT for obvious reasons

· individual may grant to another a general power of appointment over property

· general powers of appointment are much broader delegations of testamentary power than are non-charitable PT
· since general powers of appointment have been accepted by the ct, any objection to non-charitable PT based on excessive delegation simply cannot be correct

Infringement of the perpetuities rule 

· infringe either rule against remoteness or vesting, or the rule against inalienability, also known as rule against indefinite duration

· no transfer of property may infringe either rule
· all transfers that do infringe one of rules are struck down
· non-charitable PT infringing rule should be struct done
· if it is drafted so that it is confined to perpetuity period
· Perpetuity Act ss. 22, 23

· University Act s. 49

Quistclose Trust 

F: money is loaned subject to requirements or restrictions on its use, as specified by lender

A: Lord Wilberforce held that the money was held under a resulting trust for Quistclose

· the principle accepted was that the payment of money from A to B in a commercial context for a particular purpose was held on a resulting trust until the purpose was complete, and thereafter a loan would be recognised as having arisen

· thus B was trustee until such time as he became a debtor to A, at which point A’s interest becomes a legal rather than an equitable one.

→ however, reverse found in Ernst & Young v. Centra Guaranty (2004) found against on the ground there were no persons who could be ascertained so as to enforce the terms

→ accepted in other cases: Re Westar Mining (2001) and Del Grande (2000)

Re Westar Mining Ltd (2001) BCJ 

· Mutual intention to create a trust was found to exist so that money in a bank account was found to be impressed with the trust and not available to the mine’s creditors. The issue of lack of certainty of beneficiaries was not discussed. It was assumed that this type of trust was outside the mischief for which the rule relating to beneficiaries was created.

Del Grande v McCleery (2000) 

Ernst & Young v Central Guaranty Trust Co (2004) 

· found against on the grounds that there were no persons who could be ascertained so as to enforce the terms of the intended trust

Keewatin Tribal Council v Thompson 

F: corporation consisting of Indian bands owned three apartment buildings → corp held properties as bare trustee for member bands → municipality argued that Indian bands were UA and incapable of being beneficiaries → problem is that UA is not a legal entity, and normally, beneficiaries are members
A: however, Indian bands hold land communally … how do ct deal with this tension?
· validity of trust upheld on basis of reasoning in Denley
· TJ rejected notion that real effect of taxation was to amount to gift in favour of individual band members 

· if we follow his reasoning, will see that he viewed matter as falling within NCh PT arm of fourth category set out above

· “In the case at bar, the ultimate, albeit indirect, beneficiaries of the trust are the individual members of the bands; indeed, there are potentially very real benefits in that the children are entitled to use the properties free of charge as accommodation while attending school in Thompson. Even if this were not enough to give individual band members locus standi, surely the trust could, and would, be enforced by the band councils, or any one or more of them, or failing that, the chiefs, or any one or more of them. If the band councils have a status similar to that of municipalities, surely they have the necessary standing to enforce the trust. The real question is one of enforceability and nothing else. There is absolutely no problem with a charitable purpose trust, which will be enforced by the Attorney General, however impersonal its objects; similarly, there should be no problem with a non- charitable purpose trust where there are any number of persons with standing to enforce it.” 

Note: Non-Charitable Trust Review 

· Non-charitable has no tax exemptions or capital gains exemptions

· Falls within Perpetuities

· Certainty of object or purpose rules apply

Re Astor’s Settlement Trust 

F: Trust to further journalistic integrity and independence, but very broad → argued void b/c not for benefit of individuals and for uncertainty

I: Valid?

A: NO b/c not for benefit of individual

· first question to ask whether trust completely constituted, then look at question of legality/public policy

· trust only valid if for the benefit of individuals or in that class of gifts for the benefit of the public (i.e. charitable) (Bowman v. Secular Society)

· in PT, prima facie assumption that T not expected to be subject to equitable obligation unless someone to enforce and nature/extent of obligation is worked out (i.e. sufficiently clear)

· if it is a charitable trust, A-G can step in
· but if not charitable trust, difficulties in theory and practice

· who can initiate proceedings? S? T? Some case law that shows ct has indirect means of enforcing execution (e.g. someone came forward)
· PT are "anomalous and exceptional"

B. Exceptional Cases 

In Re Endacott (1960)

I: Is this NCh PT still of a character which ct can/will enforce?

A historically, purpose trusts: monuments/graves, saying mass, maintaining animals, benefit of UA, misc cases

· view: scope should not be extended to validate almost limitless heads, which defeats certainty of objects

C. Mixed or Imperfect Trusts 

· trust provisions encompass both Charitable and Noncharitable objects

· historically any portion of trust property could benefit Noncharitable purpose Trust failed and resulted back to settlor

· courts can save trust by:

· severing NC elements

· disregarding ancillary purposes

· finding trust charitable (entire Trust)

· turns on creator’s intention

Rule of Against Perpetuities 

· CL rule prevents property owner from contributing and controlling his assets for too long a period of time after his death

· not a fixed term of years

· limits period to, at the latest, 21 years after death of last identifiable individual living at the interest was created (purchaser or taker, grantor, life tenant, tenant for a term of years, class of unascertained individuals)

A. Perpetuities Act 

s 6 - Rule Against Perpetuities 

· (1) except as provided by this Act, the rule of law known as the modern rule against perpetuities continues to have full effect

· (2) the rule of law, sometimes called the rule in Whitby v. Mitchell, prohibiting the disposition, after a life interest to an unborn person, of an interest in property to the unborn child or other issue of an unborn person is abolished

s 23 - Reverter and conditions subsequent 

· (2) … if the event that determines the determinable interest does not occur within the perpetuity period, the provision must be treated as void for remoteness and the determinable interest becomes an absolute interest
· (3) Subsections (1) and (2) do not apply if the event which determines the prior interest, or on which the prior interest could be determined, is the cessation of a charitable purpose, but in that case if the cessation of the charitable purpose takes place after the expiration of the perpetuity period the property must be treated as if it were the subject of a charitable trust to which section 13 applies.

· (4) This section does not apply to a gift over from one charity to another.

· (5) The rule against perpetuities does not apply to a gift over from one charity to another

s 14 - Presumption and evidence as to future parenthood 

· (1) If, in a proceeding respecting the rule against perpetuities, a question arises that turns on the ability of a person to have a child at some future time, then, it must be presumed that

· (a) a male is able to have a child at the age of 14 years or over, but not under that age, and

· (b) a female is able to have a child at the age of 12 years or over, but not under that age or over the age of 55 years.

· (2) Despite subsection (1), in the case of a living person, evidence may be given to show that the person will not be able to have a child at the time in question.

s 24 - specific non-charitable trusts 

· (1) A trust for a specific noncharitable purpose that creates no enforceable equitable interest in a specific person must be construed as a power to appoint the income or the capital, as the case may be.

· (2) Unless …created for an illegal purpose or a purpose contrary to public policy, the trust is valid so long as and to the extent that it is exercised either by the original trustee or the original trustee's successor within a period of 21 years, even if the disposition creating the trust showed an intention, either expressly or by implication, that the trust should or might continue for a period longer than that period.

· (3) …if the trust is expressed to be of perpetual duration, the court may declare the disposition to be void if the court is of the opinion that by doing so the result would be closer to the intention of the creator of the trust than the period of validity provided by this section

· (4) To the extent that the income or capital of a trust for a specific noncharitable purpose is not fully expended within a period of 21 years, or within any annual or other recurring period within which the disposition creating the trust provided for the expenditure of all or a specified portion of the income or the capital, the person who would have been entitled to the property comprised in the trust, if the trust had determined at the expiration of the 21 year period, is entitled to that unexpended income or capital

B. Condition Precedent 

· refers to an event or state of affairs that is required before something else will occur

· in estate and trust law, it is a provision in a will or trust that prevents the vesting of a gift or bequest until something occurs or fails to occur, e.g. the attainment of a certain age or the predecease of another person

C. Condition Subsequent 

· refers to an event or state of affairs that brings an end to something else. 

· used as a marker bringing an end to one's legal rights or duties. 

· A condition subsequent may be either an event or a state of affairs that must either 

· (1) occur or 

· (2) fail to continue to occur

D. Initial Vesting 

Jewish Home for the Aged v. Toronto General Trusts Corp (1961) SCC

F: Gifts of $20K to Jewish hospital, orphanage, old men's home as long as each came into existence within 50 years →  Appellant attempted to claim one-third. 
I: Does gift fail b/c rule against perpetuities?

A: NO, normally would but saved by cy-près doctrine. Appellant can claim

· clearly expressed general charitable intention

· principle: gift to charity is not allowed to fail b/c application to particular purpose is postponed

· principle: gift will be regarded as immediate, not subject to any condition precedent, and therefore not within scope of RAP

Unincorporated Associations 

In Re Recher’s Will Trusts (1972) Ch. D

F: husband has life interest, residue goes to society which subsequently amalgamated, changed name, incorporated

I: is gift valid upon death of husband? 

A: Ct says two questions: What if same body? Does it change if diff body?

· Three interpretations of gift to UA:

· gift to existing members beneficially (valid as outright gift)

· gift to all present and future members (fails for perpetuity)

· gift to Ts on trust for prescribed purposes of association 

· valid if charitable, invalid for lack of beneficiary if non-charitable

· it T do not/cannot fulfill, new T will be appointed or cy-près will be put in place

· accretion to club funds to be dealt with according to club rules

· gift to members beneficially but on basis that subject-matter of gift is to be dealt with in accordance with rules of association by which members are contractually bound

· otherwise, such an attempted disposition is invalid

Remedies for Breach

· every duty imposed on a T, whether by the instrument or at law, correlatively confers a right on the B

· in general those rights are that the T conduct trust affairs prudently, administer it properly and distribute to the B interests according to the trust instrument.

· Ts are liable for breach of trust where they fail to perform their duties by either omitting to do any act they are supposed to perform or doing something that they shouldn’t

· B is the principal person to enforce those rights using the remedies that equity makes available to secure redress of any breach by the T

· ascertaining the principles and selecting the right ones to apply can be daunting

A. Compensation for Loss

· Ts liability for breach of trust is based on compensation, that is it is based on full restitution

· the trust must be compensated fully for any loss caused by the breach

· extent of that liability is not restricted (for the most part) by common-law principles governing remoteness of damage (foreseeability, say) in tort or mitigation in contract

· the application of causation principles is also very restrictive.

· once a breach has been committed the Ts are liable to put the estate in the same position it would have been but for the breach.

Guerin v. The Queen

F: the Federal Crown, contrary to Band instructions, negotiated a lower rent in a long lease for the Shaugnessy Golf Club → crown’s breach of duty was in leasing the land on non approved terms → from 1958 to 1973, the land had increased steeply in value when the action was launched and decided
A: The basis for relief was compensation/restitution (not damages)

· the court held that the defaulting T must restore to the estate the assets of which the B was deprived as at date of restoration not as at date of deprivation

· the court rejected a fair return basis of calculation: i.e. the difference in financial return between this lease and a “fair and reasonable” lease

· court decided to put a value on the lost opportunity for a residential development as at date of trial – not date of breach

· in contract, the Band would have had to prove it would have developed the land → in equity a presumption is made to that effect 
Canson Enterprises Ltd. v. Boughton & Co

F: involves the liability of a F solicitor who, in handling a real estate transaction, failed to  disclose to the purchasers a secret profit made by a third party.

A: the court reaffirms that the purpose of equitable damages is to restore the person to whom duty is owed to the position he would have been had the duty not been breached
· court should make a comparison with damages (monetary payments) that may awarded for invasion of a right at common law

· with he advent of the Judicature Acts a single judge can apply the remedy most appropriate to the situation and one should not be hidebound to the system of law or equity in determining the appropriate, fair relief

· in this sense merger of law and equity has occurred 

· equitable remedies are very elastic and policy considerations should apply 

· 2 policy qualifications:

·  losses stemming from PLA’s unreasonable act should be barred. 
· “common sense” causation could circumvent the PLA’s claim.
· the PLA’s actual loss as a consequence of breach is to be assessed with the full benefit of hindsight
· foreseeability is not a concern in assessing compensation, but it is essential that the losses made good are only those which, on a common sense view of causation, were caused by the breach

· the PLA will not be required to mitigate, as the term is used in law, but losses resulting from clearly unreasonable behaviour will be adjudged to flow from that behaviour and not from the breach

· court does not find lawyer liable for the loss caused by subsidence as this was attributable to the fault of the engineers and pile drivers 

In re Deare (1895) Ch

F: Ts had breached the trust by keeping unauthorized stock in the estate for a very long time and they had greatly fallen in value → however, they had invested in other unauthorized stock which had very good returns → if you applied set-off the estate was actually ahead.
A: the court refused to allow set off as “the rule is well settled that a T could not set off the profit from one breach of trust against the loss resulting from the other” 

B. Accounting for Profit

· person in a F position is not, unless expressly authorized, entitled to make a profit – in other words a F must avoid a conflict of interest
· primary duty of a T is to “account” for his stewardship of the trust i.e. disclose to the B his dealings with the trust property
· accordingly, a F must account for any unauthorized profits he has received and are attributable to that F position

· a remedy is available for breach of a F duty and breach of trust (also for unauthorized use of confidential information and, in common law, infringements of intellectual property rights)

· the basis of the remedy is to prevent unjust enrichment.

· it is especially useful if a delinquent F has invested money or developed a business with misapplied funds, although – as in Boardman and Phipps – the F may receive an allowance (generously assessed in that case) for the work he has put in
· where a breach has occurred the problem sometimes is determining the period to which the accounting should cover in determining the exact profit for disgorgement

· the court will make an approximation in these circumstances

Warman International  v. Dwyer (1995) Aust. HC 

A: the court described the accounting-for-profit remedy as “ancient and notoriously difficult in practice.” 

· the remedy is a personal one and applies whether or not the claimant has suffered injury or loss 

· e.g. the position of John Phipps the claiming B in Boardman v. Phipps
· deterrence is at the heart of the remedy to account.

· it also no defence to say that the PLA was unwilling, unlikely or unable to make the profits for which an account is taken

· assessment is often very difficult

· ordinarily a F will be ordered to render an account of the profits made within the scope of his duty

· if the loss suffered by the claimant exceeds the profits made by the F the claimant/PLA must elect which remedy

· accounting or compensation

· defences to an application  for an accounting are available and equitable in scope: 

· estoppel, laches, acquiescence and delay

· where accounting is sought over profits from a business operation dishonestly acquired it may be inappropriate to account for all profit indefinitely – especially where there is an increase in profits generated by the “skill, efforts, property and resources of the F, the capital which he has introduced and the risks he has taken…then it may be said that the relevant proportion of increased profits is not the product or consequence of the plaintiff’s property” 

· in this case accounting of profits for 2 years was seen as fair.

Scott v. Scott (1963) Aust. HC

F: the T mixed trust assets with his own in the form of reinvestment in a more expensive house

A: the court affirmed that “equity prohibits a T from making any profit by his management, directly or indirectly”

· it follows that a T cannot retain all the profits from a reinvestment

· it approved obiter the US position “where trust monies are mixed with monies of the T and the mixed fund is used in acquiring other property which is not “specifically severable”, the Bs are entitled to claim a proportionate interest in the property (note remedial CT)

B. The Constructive Trust (remedial) - Peter v Beblow 
· the CT has played a prominent role in the development of unjust enrichment.

· many of the UE cases involve spousal benefits outside matrimony: Pettkus v. Becker
· Peter v. Beblow the SCC deals with the circumstances  where a CT will be applied

·  UE attracts the remedy of quantum meruit or quantum valebat i.e. payment for the services
· where real estate is the object of enrichment the remedy could include the CT 

· the CT will be applied “where there is a contribution [to the property] sufficiently substantial and direct as to entitle the PLA to a portion of the profits realized upon the sale of the property 

· a CT will be applied as a remedy “where monetary damages are inadequate and where there is a link between the contribution that founds the action and the property in which the CT is claimed” 

· in this case the housekeeping and childcare services helped the DEF to pay off his mortgages

· argued that those services (to their blended family) were given voluntarily as a wife and stepmother out of “natural love and affection” → hence no deprivation (i.e. second element in UE not satisfied)
· the financial elements are more appropriately analyzed in the 3rd element – absence of juristic reason 

· this presupposes an enquiry around the legitimate expectations of the parties and whether a remedy should be provided to one who has made contributions to family resources of which childhood services is vitally important 

· on that basis she found no justification from the facts of the relationship that “vitiates” the claim that the DEF has been enriched.

· CT should be applied where monetary compensation is inadequate and there is a link between the services rendered and the property in which the trust is claimed

· the extent of the claimant’s interest in the CT property should be based not on the value received by the DEF (the appropriate measure where a monetary award or quantum meruit is given), but on the “value survived” 

· i.e. that portion of the value of the property claimed that is attributable to  the claimant’s services

· here the assets are apportioned on the basis of the contributions made by each 

· also, monetary damages unlikely to go to the PLA as the DEF had few shareable assets: houseboat, van and a small income from a War Veteran’s Allowance.

· PLA was awarded title to the whole of the Sicamous property as its value corresponded with the contributions she had made

C.  Remedies for breach against Third Parties

· third parties or “strangers” can become liable as Fs or “constructive” tees where they intermeddle in a trust

· persons intermeddle in a trust where they don the cloak of a T and deal with trust property

· there are three categories:

· T de son tort (“of his own wrong”) → this is a person who though not appointed a T intermeddles in trust matters
· he becomes treated as a T for purposes of breach of trust
· knowingly receiving or dealing with trust property for his/her own use
· knowingly assisting in a fraudulent or dishonest transaction on the part of the T or F
· bind the third party because of unconscionability → may be held liable even though they derived no benefit 
· the requirements for liability are:

· the existence of a F duty 
· a breach of that duty by the F and
· a dishonest and knowing assistance by the third party in that design
Nelson v. Larholt (1948) KB

F: a bookie was the third party in this case → the executor of an estate drew 8 cheques from the estate and without authority paid them to the bookie in breach of trust → each cheque was signed by the tee as executor.
A: since the money could not be traced the B successfully sued the bookie → although the bookie had given value for the cheques he received, he had notice that they belonged to the estate
· that notice was gauged not by actual notice, but notice as determined by a reasonable person

· he was taken to have known what any reasonable person would know in the circumstances.

· even though he was in good faith, did not act reasonably b/c a reasonable person would've been alerted to the fact the money was trust money
· treated as BF purchaser for value but with notice
D: B was entitled to recover from the bookie 

 → contrast this case with Air Canada
Air Canada v. M&L Travel

F: M&L travel company entered agreement with Air Canada to keep a separate trust account for $$ received from passengers of Air Canada → M&L could issue tickets but money had to be kept in a separate account to be held on trust. Each month, $$ would be sent to Air Canada → M&L did not set up this account and conducted all operations out of single account → M&L had demand loan from bank, such that bank could just yank money → during M&L's financial difficulties, bank did so → Air Canada sued M&L for breach of trust and its two shareholder directors
A: CA found M & L, Martin (the managing director) and Valiant (a director intermittently involved in daily affairs) liable to AC.

· M admitted he knew what was happening, but V's involvement was lesser
· categorized the actions of M and V as “knowing assistance” in the T’s (i.e. M & L) breach.

· court found that the degree of knowledge required for a stranger to be liable is actual knowledge, recklessness or wilful blindness” 

· carelessness to “a want of probity” is insufficient. 

· where T is a corporation the problem of ascribing dishonesty is more problematic because the corporation acts through human agents who are also the strangers to the trust

· M & L was in breach of trust because by not setting up the trust account it “took a risk to the prejudice of the rights of the B which risk was known to be one for which there was no right to take.” 

· AC was exposed to becoming a general creditor rather than having its funds protected in a trust account

· indeed, money in the general account securing a line of credit advanced by the Bank to M&L was withdrawn

· V knew the terms of the agreement with AC (he signed it) and the need for a separate trust account otherwise there was a risk the bank would meet its demand loan from M&L’s general bank account

· V had actual – even though no subjective - knowledge of the breach of trust because his conduct showed he was wilfully blind to the breach or “reckless in his failure to realize there was a breach

· V also got a benefit → his personal liability of loan of an operating line of credit to M&L by the Bank was extinguished
Royal Brunei Airlines v. Tan - compare approaches of the courts in the two jurisdictions 
Compare approaches of the courts in the two jurisdictions.

A: The Brunei CA, on basis of English case law, dismissed the action against Tan (the managing director) because BLT – the corporate tee -  had to have engaged in fraudulent and dishonest breach of trust

· UK cases had required the need for actual knowledge by the stranger - not what a reasonable person would know

· this approach takes in the stranger’s personal attributes such as personal intelligence and business experience.

· the PC found Tan liable → he had assisted in the breach of trust by “causing or permitting” BLT to undertake transaction in full knowledge that the monies were to be held in trust
· this was dishonest conduct

· although honesty has a strong subjective element, the standard of liability was objective
· acting in reckless disregard of others’ rights can be a tell-tale sign of dishonesty.

· BLT was dishonest since Tan’s state of mind as its director was to be imputed to the company 

· PAVLICH: This case shows shift from actual, subjective knowledge test to an objective one. Cf. idea of lifting corporate veil, finding another source to recover from
Carl Zeiss Stifung v. Herbert Smith

F: CZ, an East German firm, sued the West German firm using the same name in a passing off action claiming its employees had fled to the West after partition and had set up a competing business → solicitors of the West German firm were paid fees by their client for work done → the East German CZ claimed this money saying that the solicitors took the money knowing it belonged to the East German CZ.
A: the court found for the solicitors because the ownership of CZ assets was a serious and reasonable dispute

· solicitors were found to have no knowledge that that the funds belonged to the claimants.

· PAVLICH: Policy reason; lawyers wouldn't take on case

Tracing

· tracing is an in rem or proprietary remedy that is available 

· where a personal action is insufficient
·  in common law (as of right, to follow your property wherever it may be) and recover under the nemo dat quod non habet principle
· in equity at the discretion of the court
· looking at tracing from the point of volunteers or persons who have given value, but who in bad faith have taken from the F/T or are deemed to have had notice 

· if a volunteer innocently (usually a charity) receives trust funds his interest is defeasible at the hands of the B

Re Diplock’s Estate (1948) 

A: it was held that the volunteer will hold the property on CT for the B

· equitable rules of tracing allow the B to pursue misused property – even through a series of dealings provided certain conditions are met

· it is a valuable remedy for the B can trace to the property and so recover it from an insolvent, faithless F

· B can take possession or obtain a charge against the property for the amount of the claim - and enjoy increases in value 

· tracing can also enable a B to recoup lost property even when its form has changed (shares converted into money in the bank)

A. Conditions

· for the remedy to be available in equity there are 3 conditions:

· there must be a fiduciary relationship
· the property must be in a traceable form
· no inequitable results must arise from the application of the right to trace
Condition 1. The Initial F Relationship

· tracing is available in breach of trust situations

· it is also available where there is an initial F relationship between the person claiming to trace and the party who is said to have misapplied that person’s property (money let’s say)

· the deceased’s executors and his/her next of kin: Re Diplock (1948) Ch 
· unjust enrichment (F is broadly defined): Chase Manhattan v. Israel British Bank London (1981))
· faithless company directors, solicitors, partners etc
Condition 2. Property in Traceable Form – The Context

· in most circumstances the trust property will be a fund and the F/T insolvent

· the ordinary T will in the course of administration exchange one item of trust for another and, of course, dividends arising from that management → tracing does not arise here
· a misbehaving tee usually acts in one of 2 ways

· misapplies trust assets (e.g. purchase of unauthorized investment)
· uses the proceeds of that misapplication as his/her own (e.g. a car or a painting)
· in both instances the B will in effect be asking the court for specific performance of the trust by the T – an order of court to compel the tee to carry out his/her duties properly

· Tracing into Unmixed Funds

· obviously, where the trust fund remains intact and is kept in a separate account, the insolvency of the T has no adverse tracing impact on the Bs who can trace into the fund to the exclusion of the T’s creditors

· where a T withdraws trust moneys and uses it to buy an asset for him/herself, the B can trace (i.e. follow and claim) into that asset

· the asset is regarded as security for the embezzled trust money used to purchase it: Re Hallett’s Estate (1880) Ch

· however, where the T withdraws and dissipates trust money without mingling that money with his own, the right to trace in priority to the T’s other creditors is lost

· PAVLICH: Usually, contest is between B and rogue tee  ct will give a lot of leeway, may be contest between B and other creditors, which becomes more complicated

· Tracing into Mixed Funds and Personal Funds

· unlike the common-law approach to tracing, in equity the B’s claim does not fail if the trust funds have been mixed with other funds

· e.g. painter steals your paint, can't sue for painting because mixture of your paint, painter's canvas and skill
· where trust funds have been mixed with the T’s other funds equity presumes that:

· when the T withdraws money from that combined fund he is presumed to have expended his money first

· B is entitled to the remaining money in the account to the extent of his claim: Re Hallett’s Estate
· if trust and personal monies have been invested by the tee in shares or land, B will be able to claim a charge against the asset for the amount of his claim – Re Oatway (1903) Ch 

· including a proportionate share into the increase in value: Scott v Scott 
Re Hallett's Estate

F: T paid trust funds into his bank account first, and then added his own money → T then withdrew money which he squandered → under Clayton's rule ("first in, first out") the trust money would have fallen into the dissipated withdrawals category 

A: CA decided that the rule in Clayton's case should not be applied

· instead, the T was presumed honest so that he was assumed to have withdrawn his own money first

· Hallett rule generally gives a B only a right to follow and claim the lowest balance in the T’s bank account of mixed funds so that if the fund is increased by the T with his own money this is not available to the B in preference to the other creditors of the T

· known as the “lowest intermediate balance”  rule

→ however, as Re Oatway shows, a fraudulent T cannot use this rule for his own advantage

· thus where he withdrew money to purchase shares and then squandered the remaining account before the B’s claim, the shares were declared traceable by the B

· onus is on the defendant to show that any part of the mixed fund is his/her own property: Warman International v. Dwyer (1995)

Re Oatway

F: T purchased shares (L2,000) with money from a bank account that contained his own money and money that he had paid from the trust (L3,000) → after the purchase there was a balance in the account which exceeded the amount paid for the shares to which the T added more of his own money → the trust money was not needed to buy the shares as he had enough of his own money → so if the Hallet presumption applied - that the T spends his own money first – the shares would be his own → the remaining funds were then dissipated and the T died insolvent → Bs claimed the proceeds of sale of the shares as theirs → Ts estate argued that there had been enough money to satisfy the Bs at the time of the purchase of the shares

A: Joyce J refused to apply the Hallett presumption 

· B is able to control the bookkeeping of withdrawals from the bank account to his advantage 

· B is given the ability to cherry pick: to claim that it is his money that went into any profitable venture and so denying that it went into any untraceable expenditure

· cherry picking is justified by arguing that the T created the problem by mixing trust funds with his own and so as he “unmixes” the account by making various withdrawals, B can choose which “unmixing” withdrawals belong to whom.

· Lowest Intermediate Balance Rule

· does not abrogate the lowest intermediate balance rule → B’s control of the bookkeeping of the account applies only to withdrawals – not subsequent deposits made by the T which are NOT presumed to be replacements of trust monies taken and squandered.
· Bs cannot trace in an arithmetically impossible way

· so if the T paid $1000 of trust money into the account and $1000 of personal money and then withdrew $1800, at least $800 of trust money would have been used → this leaves $200 of trust monies 
· this leaves only $200 as possible trust monies which the B can so designate for tracing purposes

· how does B get back the other $800?!?

· moreover, a subsequent addition by the T of personal funds cannot create a new source of funds from which the Bs can trace → this is for the other creditors to share with the B pari passu. (=shared proportionately)
James Roscoe v. Winder

F: Wigham was the purchaser of the goodwill of a business and had agreed to collect a debt and pay it to the company → he collected the debt (L623) and paid (L455) into his personal bank account → the remainder of the debt was unaccounted for → he drew out funds which were dissipated until the credit balance on his account was only L25 → later he paid in more of his own monies and died leaving a balance in the account of L358
I: the issue was the extent to which the claimant could assert a charge under the rule in Re Hallett’s Estate.
A: it was held that although W had held the money as T, the charge was limited to L25 – the lowest intermediate balance subsequent to the appropriation

· the logical outcome of the rule is that at first blush if the mixed account is left without funds after the appropriation by the T, the claimant will not be entitled to a charge under Re Hallett
· this prevails whether subsequent funds are paid in or out
· Tracing into A's tees Account with Several Trust Funds

· where funds from 2 trusts have been mixed the court determines how to allocate the remaining funds following one of two approaches:

· the rule in Clayton’s case (1816) which presumes and applies the “first in first out” rule: i.e. the first money paid into the account is presumed to come from the first trust fund to be deposited and so will also be the first to be taken out
· equitable principle of contribution applies so that the various tracers are entitled to a share from the remaining corpus in proportion to their percentage interest i.e. each has a claim “pari passu”  or rateably
· Clayton’s rule appears to have been displaced by the “pari passu” rule which is more equitable in its distribution if complex cases where money has been distributed among a number of accounts

· Clayton’s rule seems unfair on the first trust: Re Ontario Securities
Greymac Trust v. Ontario Securities

· Dickson J in this case indicated that Canadian and American courts favour the rolling charge approach

· thus, “where funds of several depositors or sources have been blended in one account each debit to the account, unless unequivocally attributed to the funds of one depositor or source, should be attributed to all the depositors so as to reduce all their deposits pro rata” 

Condition 3. Equitable Considerations

· there are limits on the right to trace

· the equitable remedy does not affect rights obtained by a BFPV without notice.

· however, tracing will also not be available if the result will be unfair according to the maxim that any person who comes to equity must do equity

· thus, an innocent volunteer who improves the property or has expended monies on the property believing it to be his, there can be no charge otherwise you would be forcing a sale of his property

Re Diplock

F: Diplock, in a will, instructed his executors to apply the residue of his estate “for such charitable institutions…or other charitable or benevolent objects in England as they may select in their absolute discretion” → the executors assumed the charitable trust was valid and they distributed L203,000 among 139 charities → the distribution was then successfully challenged by the next of kin for uncertainty of objects and settled → the Bs then sued the wrongly paid charities asserting a proprietary claim against the assets held by the charities
A: unsuccessful because the next of kin’s monies were no longer identifiable and, in any event, the charge ranking in pari passu would have inflicted an injustice on them by causing them to sell their assets. 

· court noted that if an innocent volunteer spends money improving his land there can be no tracing charge on it because the method of enforcing the charge would be to compel sale thus forcing conversion of property on the volunteer

· often referred to as a defence of “change of position”

· it would be unfair and violates the principle that a person seeking equity must do equity.

B. Limits on the Right to Trace

· bona fide purchaser for value without notice is impervious to tracing

· when trust property can no longer be identified – dissipated, say (e.g. trust fund have  been spent on a holiday (as opposed to a car)) – the right to trace is extinguished

· a tracing that would give rise to inequitable results (so-called “change of position” defence) is impermissible

· the claimant must show that the property was held under a F relationship (including, of course, a trust)

B. Alternative and Cumulative Remedies

· number of remedies may be open to a b who has suffered a breach of trust:

· recovery of losses from the tee
· recovery of gains the tee obtained from the breach
· third parties who have wrongfully received trust property
· third parties who have dishonestly assisted the tee in the breach
· recover property to which the b can identify a subsisting equitable interest
· the rule with the availability multiple remedies is that they can be combined provided

· they do not lead to double recovery
· they are not mutually inconsistent
Tang Man Sit v. Capacious Investments Ltd.

· the PC observed that multiple remedies may be consistently cumulative (e.g. multiple defendants) or inconsistent and so in the alternative.

· where inconsistent and so in the alternative the B can elect which remedy to pursue at date of judgment

· where the T makes a gain from the breach and the B suffers a loss from that breach 

· recovery of the T’s gain has the effect of making good the B’s loss

· the B cannot claim both full compensation and the profits made by the T

· similarly, where a T wrongfully sells trust shares to a third party who knows the sale is a breach of trust

· the B can trace the shares or the money and is entitled to one or the other – but not both.
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