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[bookmark: _Toc310547094]Nature of Interest

· as a general proposition, the owner of a property has a real right in it – the right to possess, manage, enjoy that avails against everyone else

· Ius utendi – possession, management

· Fruendi – enjoyment

· Et abutendi – alienation

· Exclusivity of possession – extends to enforcement over third parties

· Priority – when the possessor become insolvent

· clearly, the above concepts over property interest apply to legal estate, the issue here is to what extent these concepts will apply to equitable estate

Real rights can come in several forms and reflect differences in

· Content – the scope of the interest – what uses (e.g. full possession, management) are exclusively for the owners use

· Durability – the strength and resilience of the interest – by whom (e.g. beneficiary / trustee) and in what circumstances will be terminated or defeated

[bookmark: _Toc310547095]Legal Title and Equitable Title

		Legal Title

		Equitable Title



		· the trustee holds the legal title

· has all the legal rights and powers associated with the property – administrative and dispositive

· e.g. making contracts, exercise the powers of ownership to maintain the value of the property

· the trustee’s duty cannot be interfered by the beneficiary and this is protected by law



		· the beneficiary holds the equitable title

· he will have personal rights against the trustee: the trustee must comply with his duties under the terms of the settlement, the trustee has to act as a fiduciary to advance the best interests of the beneficiary

· these personal rights can be enforced by the court against the trustee - the beneficiary can always bring a trust to an end (when the beneficiary is competent) – however, there may be undesirable effect (e.g. tax)

· exclusive entitlement to the benefits of the asset (does not always follow the equitable title)

· the ability to pursue is known as tracing and that tracing is almost as strong as the one in the legal side, except it yields when the property is in the hand of a bona fide purchaser in value (equity prefers a bona fide purchaser in value) – “in rem” 





[bookmark: _Toc310547096]Nature of Equitable Title

[bookmark: _Toc310547097]Nature

· beneficial interests are property interest (in rem) – have durability

· the B has rights over the things in the trust that can be asserted against the trustee, only in respect of the administration of the fund as a whole, through an action in breach of trust



1. Fruendi, not utendi

Fruendi – the right of enjoying

Utendi – the right or power to use the property (e.g. management, control)

· Beneficiary has uniquely the ius fruendi (and not the ius utendi) and shall not exercise administrative or dispositive powers over the property (Schalit v Nadler)

· Beneficiary simply has a personal right to bring action against the trustee for breach of trust in the event the trustee does not perform his duties and powers under the legal title to protect the best interests of the beneficiary



2. Beneficiary hold equitable interest in individual items

· Beneficiary has a distinct equitable interests in the individuals items of property in the trust funds (Baker v. Archer-Shee)

· this case can be construed in two different ways:

 beneficial title in the individual items in the fund

 case specific as to tax 

· Dissenting judge held the view that the B has a proprietary interest in equity to the fund of assets – which may create anomalies



3. Beneficiary as agent of trustee

· the beneficiary’s ability to deal with the individual items in a trust is very restricted

· Trustee can appoint beneficiary as agent to exercise the power and duty of a trustee (Re Bagot’s Settlement)

· But the beneficiary can still sue the trustee for breach of trust in the event the agent does a poor job

[bookmark: _Toc310547098]Sub-Trust

Equitable title does not always lead to beneficial entitlements



	                               Equitable Title                Sub-Trust
Equitable Title AND

Beneficial Title

· the trustee manage the property while B1 is holding the equitable title (bare title, without benefits) – B2 holds the equitable title AND the beneficial title

· the trust will continue and flow through from T to B2

[bookmark: _Toc310547099]Formalities for Transfer of Equitable Interest

· Transferring the equitable estate (rights in the income of the funds, and rights to the property held by the trustee)

· Different from vesting of title from settlor to trustee

· This is where the beneficiary wants to transfer equitable interest to ANOTHER beneficiary

[bookmark: _Toc310547100]Section 36 – chose in action

· Beneficial entitlement can be disposed of as a chose in action by transferring equitable estate from B1 (the assignor) to B2 (the assignee)

Chose in action – all personal rights of property which can only be claimed or enforced by action, and not by taking physical possession

· Section 36 of the Law and Equity Act sets up the formalities of a written document signed by beneficiary given to the trustee

“an absolute assignment in writing (giving everything to B2) signed by the assignor, not purporting to be by way of charge only, of a debt or other legal chose in action, of which express notice in writing has been given to the debtor, trustee or other person from whom the assignor would have been entitled to receive or claim the debt or chose in action”

· Trustee is not obligated to give benefits to the assignee until there is notice

· Assignee cannot sue unless the assignor is also brought into the action as the contract is between the trustee and the assignor and the assignee was not in privity with the trustee

· But reversed by Section 36 – compliance with S36 allows the assignee to sue alone in any court without the need to interpose the assignor in an action

· If there is no compliance with S36, Di Guilo v Boland holds that a transfer by the assignor to the assignee without formality compliance is an “equitable assignment” – if the assignment is absolute, the assignee can sue the trustee alone in Chancery; if it is not absolute, the assignor must join the action

· Settlor can put some restrictions on alienation of the beneficial interest, subject to the laws

[bookmark: _Toc310547101]Ways of disposing a beneficial interest in an equitable title

· Assignments can take place in 4 ways (Timpson’s)

The B had given a “revocable mandate” to sub-beneficiaries. The court held that it was not an assignment. 

i. Direct assignment in writing without notifying the trustee (pre-statutory form)

ii. Direct the trustee to hold the property in trust for the third party 

· Does not create a sub-trust

· Provisions of section 36 must be complied with

· Akin to destroying the trust and then recreating a new trust for the new beneficiary

· writing is required

iii. Beneficiary can contract for valuable consideration to assign the equitable interest to the assignee. Writing clearly prudent, but not clear if necessary as the vendor holds equitable estate on a constructive trust for the buyer as soon as contract effective and constructive trust arises by operation of law

iv. Beneficiary can declare himself a trustee for transferring the equitable interests

· normally there are no formalities in a declaration of trust but the B1 should ensure the original trustee’s powers are abrogated

· notice to B2 is not required

[bookmark: _Toc310547102]Priority among assignees

· when the assignor (B1) has assigned the beneficial interest to two different B2s, the priority between claimant assignees would be determined by time – the earlier being preferred (Re Wasdale)

[bookmark: _Toc310547103]Restraints on alienation of the beneficial interest and the protective trust

· The law encourages alienation (transfer the interest to a third party) but in a trust the settlor would want to restrict alienation to preserve the benefits for the beneficiary

· The law recognizes some of the controls the settlor puts in place if the protective trust is couched as a determinable interest

· Protective Trust - In such a trust assets are ordinarily held to pay an income to the beneficiary. The beneficiary may also have access to capital of the trust with the trustee's permission

· determinable interest – permitted by law but not a condition (equity follows the common law rules for determinable vs defeasible)

· it is very important for the first interest to be determinable life interest (use of words “until” and “when”) but not an equitable interest defeasible upon a condition subsequent – otherwise, if the condition subsequent is struck down, the principal beneficiary can take the trust without the protective instrument

· Two trusts are included in the protective trust

I. gifting a determinable life interest in favour of the “principal beneficiary” and providing that

II. on the occurrence of a determining event (e.g. the B attempt to assign the interest) the trust property is then held on a second trust which is often a discretionary trust in favour of a class of objects

[bookmark: _Toc310547104]Termination of a trust under the rule in Saunders v Vautier

· A beneficiary can terminate the trust by directing the trustee to direct legal title to the beneficiary provided that the B is sui juris (the capacity to manage one’s own affair)

· B has attained the age of majority

· is compos mentis (of sound mind) and 

· is absolutely entitled to the trust property (i.e. the settlement is not contingent – an interest which is uncertain)

· it is a matter of construction of whether the gift is vested in interest subject to a postponement of vesting in possession – if it is so, it is subject to the rule in Saunder

· however, if the interest is contingent upon happening of some events, then the interest is not immediately vested in the Bs and they cannot terminate the trust

1. Rule in Saunders v Vautier****

The case was ruled in favor of the defendant. The rights of the beneficiary were held to supersede the wishes of the settlor as expressed in the trust instrument.

·  “where a legacy is directed to accumulate for a certain period, or where the payment is postponed, the legatee, if he has an absolute indefeasible interest in the legacy, is not bound to wait until the expiration of that period, but may require payment the moment he is competent to give a valid discharge” Lord Langdale

2. Re Lysiak – illustration of Saunders’ case

· the policy of Chancery has always leaned against the postponement of vesting or possession or the imposition of restriction, on an absolute vested interest

· so long as the beneficiaries are sui juris and the gift was vested, the timing and manner of its distribution can be ignored

[bookmark: _Toc310547105]Termination of discretionary trust

· in a discretionary trust, the B is not enjoying an absolute interest – therefore cannot terminate the trust

· however, where it is feasible the Bs can combine to call for the trust unanimously – they must be all identifiable under the trust and sui juris

· if all the objects entitled to both the income and capital act in unison and if they are sui juris they can terminate a discretionary trust and can acquire with the property for their benefit  (Re Smith v. Aspinall)

· when the testator bequeath absolutely (immediately vested interest), he cannot restrict the Bs right to take absolutely (Re Chodak)

[bookmark: _Toc310547106]Reduction in value of trust property if distributed

· noted if it is not discretionary trust, where the trust property is divisible and one or more Bs are sui juris and absolutely entitled, they can individually call on the trustee to transfer to them his share of the property

· division can occur if the reduction in value is not too great – however, B is not entitled if there is undue hardship on the other Bs (Re Marshall)

· termination can be called by some of the beneficiaries unless it is clearly unfair to the others (Re Sandeman – even if the trustee will lose control of the company)

[bookmark: _Toc310547107]Variation of trusts at common law and under the Trust and Settlements Variation Act

[bookmark: _Toc310547108]Variation of trusts at common law

· Courts has no power to authorize the variation of terms of a trust even though all adults had assented (Chapman v. Chapman)

· however, there is an inherent power in the court (a very limited jurisdiction in the common law) to permit departure from the precise terms of the trust, in contradiction to the general rule set out – 4 exceptions were set out in the case of Chapman v Chapman

· Four exceptions to the general inability of the courts to act

1. Administrative terms can be varied if there is an unforeseen emergency such that the trust is threatened and the circumstances unanticipated by settlor

· Court’s authority is confined to the trustee’s management power and does not authorize variations to the quantum or type of beneficiary interest

· Emergency is when is when the trust has no term to cover such an event which could not be foreseen (Re New)

· Situation arises when the trust has explicit terms that limits the trustee’s power to make modifications, etc

· In those cases the court will vary the trust

2. Maintenance jurisdiction

· Allows a court to direct payments to beneficiaries if they need money to live in a manner appropriate to trust expectations.

· Usually in cases where there is accumulation of income in a trust, the court may order it be distributed

3. Conversion jurisdiction converts infant’s trust property from realty to personalty and vice versa

4. Compromise jurisdiction enables court to approve for those not sui juris in any judicially sanctioned compromise of a dispute.

· Must be a real dispute

[bookmark: _Toc310547109]Variation of trusts under equity

· Limited to augmenting trustee’s management powers

· Courts do not have an inherent power to vary the dispositive powers in a settlement

· Saunders can be a way to come around this limitation of court power to vary the trust given that all the Bs are sui juris 

· Possible way around the court’s powers is to join with other beneficiaries and terminate the trust under Saunders and resettle trust property

[bookmark: _Toc310547110]Trust and Settlement Variation Act

· Essentially an expansion of the court’s inherent powers to allow variation of a trust

· Section 1 and 2

1(b) unascertainable persons

· court can effectively give consent on behalf of all the people listed under Section 1 (below) to vary the trust

· statute allows variation of benefits where the beneficiaries cannot exercise their rights under Saunders

· persons (ascertained) who are not sui juris (infants)

· unascertainable beneficiaries

· unborn persons

· persons whose interests arise through a discretionary power 

· allows the court to approve a variation on behalf of underage or unascertained beneficiaries and in that way get unanimity (S1(a))

· S2: only if it can be proved that the new arrangement is the for benefit of the beneficiaries

· key is: what is a benefit? (Re Burns)

· the following can be seen as “benefits”

· minimization of tax and succession duties was held to be an appropriate “benefit”

· advancing the financial interests of the beneficiaries (subsequent cases seem to suggest that advancing financial interest of the beneficiaries in general is a benefit)

· compare Burns with Westin (but be cautious)

·  “I do not believe it is for the benefit of children to be uprooted from England and be wanderers in order to avoid taxes”

· the word “benefit” includes not only money, but also social and educational benefits

· Re Remnant’s Settlement Trusts

· Benefit includes family harmony and marital choice, not just financial benefits

· Re Harris

· social and emotional well being is not enough to justify what is tantamount to a substantial rewrite of the trust

· Russ v. Public Trustee

· Court need not consider whether the basic intention of the settlor is being preserved

· Court held the proper test in exercising its discretion in the position of a “prudent advisor” – “benefits” are more objectively determined

· Re Tweedie

· Remote possibility of attaining a benefit?

· Bentall (illustration of Section 1 B of the variation act)

· There are unascertained persons because when (and if) the plan collapses, we don’t know who the survivors will be, thus this is a contingent interest and triggers operation of 1(b)

· Good bargain test

· Would a prudent adult motivated by intelligent self-interest and sustained consideration of the expectancies and risks and the proposal made be likely to accept?

· [bookmark: _GoBack]Unanimity of the current beneficiaries is not required (but weighs heavily if there is substantial agreement)
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[bookmark: _Toc310547115]Appointment, retirement and removal

[bookmark: _Toc310547116]Appointment

· Trustee(s) must accept the appointment, regardless who appoints him/her

· Person appointed must have legal capacity

· Can appoint individual(s) or corporation(s)

· Multiple trustees will hold legal title jointly (as joint tenants)

· If one trustee dies the trust continues with the remaining trustee(s)

· If all the trustees dies, the trust continues with the last trustee’s personal representatives acting as trustee until replacement is appointed under Section 27

· Unanimity is required for all decisions unless the trust deed provides otherwise

By Settlor	

· Settlor can appoint a trustee through the trust instrument

Corporate Trustees

· Often called a trust corporation

“Protectors”/Guardians

· Settlors can seek influence/control over the trustees by appointing a guardian

· This can be used to overlook corporate trustees

· The settlor can give many different powers to this guardian and have the guardian look over the trustee’s exercise of power.

· But have to be careful not to step within the powers of a trustee or this person will be the de-facto trustee

· precise legal status of the protector is unclear: clearly if too much non fiduciary powers and rights are bestowed on her/him the trust could be viewed as bogus and more appropriately characterized as an agency or some other relationship

· Trustee may need to consult with the guardian when exercising some of the powers such as:

· To add or remove beneficiaries

· To distribute capital or income

· To vary the terms of the trust

· To appoint or remove trustees

New Trustees

· A new trustee is required when the person retires or is removed

· If the trustee dies, that trustee’s personal representatives will become the trustee

· Best to have trust instrument write out how new trustees are to be appointed, but not critical if this is not present

· Three Ways New Trustees Can be Appointed

a. Trust instrument sets out an alternative trustee (or how to appoint a new trustee)

b. Section 27 of the Trustee Act (statute copied below)

· The objective is to avoid having judicial appointments (better to have the people figure it out themselves)

· Covers cases where:

· Trustee is dead

· Trustee is outside BC for more than 12 months

· Trustee that wishes to be discharged (retire)

· Trustee that refuses to act, incapable of acting or unfit to act

· The statute says that the person that will nominate the new trustee will be either:

· The person mentioned in the trust instrument (so it’s better to write one down on the deed)

· The remaining trustees (if there are multiple trustees)

· The personal representative of the last trustee (if all trustee(s) are dead)

c. Invoking the court’s inherent powers of appointment – by applying under Section 36 of the Trustee Act

· Section 36 of the Trustee Act allows beneficiaries, trustees, and others with a beneficial interest in the property to have standing in court

· equity will not allow a trust to fail for want of a trustee

· although the court has inherent power to appoint a new trustee, Section 31 of the Trustee Act clarifies this power to appoint new trustee where it is “expedient” to do so

· the court will do this where persons designated to appoint in the will cannot do so because, say they are mentally or physical unable to perform or have predeceased the testator (Re Tempest)

· the guiding principles used include (Re Tempest)

· respecting the wishes of the testator

· avoid persons who have conflict of interest against testator or beneficiaries

· find persons who will promote and not impede the execution of the trust

· so if the court cannot find a trustee (based on Re Tempest), the court will appoint the Public trustee

· any new appointments (including ones under Section 27) can be opposed by beneficiaries by making an application to court under Section 36 if the new trustees are persons who might impede the execution of the trust

· Vesting Trust Assets in New Trustee(s)

· For a trust to be valid, the settlor must transfer legal title to the trustee

· So what happens when a new trustee is appointed? 

· Sections 29- of the Trustee Act deals with vesting title of assets (excluding shares which require registration by issuing company) in new trustee

· The instrument of new appointment acts as a vesting instrument

Power to appoint new trustees (Section 27 of the Trustee Act)

27  (1) If a trustee, either original or substituted and whether appointed by any court or otherwise, is dead, remains out of British Columbia for more than 12 months, wishes to be discharged from all or any of the trusts or powers reposed in or conferred on him or her, refuses or is unfit to act in them, or is incapable of acting in them, then the person nominated for the purpose of appointing new trustees by any instrument creating the trust, or if there is no such person or no such person able and willing to act, then the surviving or continuing trustees for the time being, or the personal representatives of the last surviving or continuing trustee, may by writing appoint another person or persons to be a trustee or trustees in the place of the trustee who is dead, remains out of British Columbia, wishes to be discharged, refuses or is unfit or incapable.

(2) On the appointment of a new trustee for all or part of trust property,

(a) the number of trustees may be increased,

(b) a separate set of trustees may be appointed for a part of the trust property held on trusts distinct from those relating to any other part of the trust property, even though no new trustees are to be appointed for other parts of the trust property, and an existing trustee may be appointed or remain one of the separate set of trustees, or if only one trustee was originally appointed, then one separate trustee may be so appointed for the part of the trust property held on trusts distinct from those relating to any other part of the trust property,

(c) it is not obligatory to appoint more than one new trustee if only one trustee was originally appointed, or to fill up the original number of trustees if more than 2 trustees were originally appointed but, except in a case in which only one trustee was originally appointed, a trustee must not be discharged under this section from his or her trust unless there will be at least 2 trustees to perform the trust, and

(d) the assurances or things required for vesting the trust property or any part of it jointly in the persons who are the trustees must be executed or done.

(3) A new trustee appointed under this section, as well before as after all the trust property becomes by law, by assurance or otherwise vested in the trustee, has the same powers, authorities and discretions, and may in all respects act as if he or she had been originally appointed a trustee by any instrument creating the trust.

(4) The provisions of this section relating to

(a) a trustee who is dead include the case of a person who is nominated a trustee in a will but who dies before the testator, and

(b) a continuing trustee include a refusing or retiring trustee, if willing to act in the execution of the provisions of this section.

(5) This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument.

Vesting of trust property in trustees

29  (1) If a deed by which a new trustee is appointed to perform a trust contains a declaration by the appointor to the effect that an estate or interest in land subject to the trust, or in a chattel subject to the trust, or the right to recover and receive a debt or other thing in action subject to the trust, vests in the persons who by virtue of the deed become and are the trustees for performing the trust, that declaration operates, without a conveyance or assignment, to vest in those persons, as joint tenants, and for the purposes of the trust, that estate, interest or right.

(2) If a deed by which a retiring trustee is discharged under this Act contains a declaration referred to in this section by the retiring and continuing trustees, and by any other person, if any, empowered to appoint trustees, that declaration operates, without a conveyance or assignment, to vest in the continuing trustees alone, as joint tenants, and for the purposes of the trust, the estate, interest or right to which the declaration relates.

(3) This section does not extend to land conveyed by way of mortgage for securing money subject to the trust, or to a share, stock, annuity or property that is only transferable in books kept by a company or other body, or in a manner directed under any Act of the Legislature.

(4) For the purposes of registration of the deed in a land title office, the persons making the declaration are deemed to be the conveying parties, and the conveyance is deemed to be made by them under a power conferred by this Act.

(5) This section applies only to deeds executed after July 1, 1905.

Power of court to appoint new trustees

31  If it is expedient to appoint a new trustee and it is found inexpedient, difficult or impracticable to do so without the assistance of the court, it is lawful for the court to make an order appointing a new trustee or trustees, whether there is an existing trustee or not at the time of making the order, and either in substitution for or in addition to any existing trustees.

Power of court to vest land in new trustees

33  The court, on making an order appointing a new trustee, may, by that order or a subsequent order, direct that land subject to the trust vests in the person or persons who on the appointment are trustees for the estate that the court directs and the order has the same effect as if the persons who before the order were the trustees, if any, had duly executed all proper conveyances of the land for the estate.

Power of new trustees to transfer stock or chose in action

34  The court, on making an order appointing a new trustee, may, by that order or a subsequent order, vest the right to call for a transfer of a stock subject to the trust, or to receive the dividends or income of it, or to sue for or recover a chose in action subject to the trust, or any interest in respect of it, in the person or persons who on the appointment are trustees.

[bookmark: _Toc310547117]Retirement

· Trusts with more than two trustees can have one of them “retire” if they wish under Section 28 of the Trustees Act

· Must serve declaration on other trustee and have consent

· Then the retiring trustee must make sure the title is vested in the remaining trustees

· Cannot trigger Section 28 if the trust instrument expressly bars retiring

Retirement of trustee

28  (1) If there are more than 2 trustees and one of them by deed declares that he or she wishes to be discharged from the trust, and if the co-trustees and any other person empowered to appoint trustees by deed consent to the discharge, and to the vesting in the co-trustees alone of the trust property, then the trustee who wishes to be discharged is deemed to have retired from the trust, and is, by the deed, discharged from the trust under this Act, without a new trustee being appointed in his or her place.

(2) The assurances or things required for vesting the trust property in the continuing trustees alone must be executed or done.

(3) This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument.

[bookmark: _Toc310547118]Removal

· Trustees can be removed in one of THREE manners (best to look at them in order):

a. Trust Instrument

· Trust instrument could set out circumstances where trustees could be removed

· This will usually be enforced by the protector/guardian

· Having such a provision in a trust instrument is quite common with off-shore trusts

b. Section 30 of the Trustee Act

· For trustees that are appointed by the court, they can be removed pursuant to Section 30 (by applying to court) if there is a sui juris beneficiary (majority in number and interest)

· this could be a good shortcut to Saunders if there isn’t enough support from the beneficiaries to invoke Saunders, but Section 30 only applies to trustees appointed by the court, NOT any trustee

c. Section 31 of the Trustee Act

· If the above 2 options don’t work the person can make an application to court under Section 36 (which grants them standing) and ask the court to apply Section 31

· court will remove trustees where it is clear that their continuance as trustees would be detrimental to the execution of the trust (ie. lack of competency or bankruptcy)

· note that you do not need a majority to apply for this, one beneficiary can apply. It is for the court to decide whether it is “expedient” to remove the person and assign new trustees

· guidelines from the court on “expediency”

· Conroy

· The overriding concern of the court if welfare of the beneficiaries

· So if the beneficiary is required to point to acts that impair the welfare/benefits of the trust, including

· acts and omissions that endanger the trust property, or

· show want of honesty, appropriate capacity or reasonable fidelity

· specifically:

· in danger trust property or,

· demonstrate dishonesty; or

· incapacity; or

· lack of reasonable good-faith.

· Pavlich says trustees have obligation to disclose and refusal could be detrimental to the welfare (depending on the nature of the information and circumstances)

· Simple friction between the trustee and beneficiary will not be sufficient, but if friction reaches a very high level…(see case of Consiglio)

· Consiglio

· Misconduct is not a prerequisite in removing trustees

· Widespread misunderstandings (very high threshold, not simple friction) that make the trust virtually impossible for the trustees to agree on policies concerning efficient management of the trust can be a cause for removal

· Trust needs to be improbable or impossible to operate before removal ordered – very difficult



Removal of trustees on application

30  A trustee or receiver appointed by any court may be removed and a trustee, trustees or receiver substituted in place of him or her, at any time on application to the court by any trust beneficiary who is not under legal disability, with the consent and approval of a majority in interest and number of the trust beneficiaries who are also not under legal disability.

Power of court to appoint new trustees

31  If it is expedient to appoint a new trustee and it is found inexpedient, difficult or impracticable to do so without the assistance of the court, it is lawful for the court to make an order appointing a new trustee or trustees, whether there is an existing trustee or not at the time of making the order, and either in substitution for or in addition to any existing trustees.

[bookmark: _Toc310547119]General Rights, Duties and Powers

· Trustees have the power to deal with the management, use and administration of all property

· Must exercise the power with:

· Good conscience

· Good faith

· Goal of advancing the interest of the beneficiary

· duties and powers to advance those duties that the settlor sets out in the trust instrument as the declared  purpose for creating the trust favouring the beneficiary (further the purposes as set out by the testator)

· measure of competence to meet the objectives of the testator

· Very unique obligations are placed on the trustee: fair-dealing and self-dealing

· Fair-dealing: buying the equitable interest from the beneficiary

· Self-dealing: selling the legal interest to trustee himself to oust the beneficiary

· No automatic right to be paid (subject to some exceptions)

· trustee on accepting an appointment to benefit the cestui que trust takes on the obligation to act as an ordinary prudent person of business would act in managing his/her own affairs – (Speight v. Gaunt)

· he/she is not required to beat the market nor be responsible for a general downturn in the market because of economic conditions

[bookmark: _Toc310547120]Management and control

· Trustee must act as an ordinary prudent person of business would act in managing his/her own affairs (Speight)

[bookmark: _Toc310547121]Ousting Court Jurisdiction 

[bookmark: _Toc310547122]Privative Clauses

· Attempts to oust court jurisdiction with trust terms that the trustee is empowered to make exclusively “binding and conclusive” decisions will be treated by the courts as invalid as against public policy (Wynn)

· But is acceptable if the matter relates to fact, and not law (ie. A trust where it confers benefits on beneficiaries who are “resident” in Hong Kong. The trust can give powers to the trustee to determine what “reside/resident” means in fact)

· However, even if the trustee has powers to make final decisions as to fact only, the courts can review if there was misconduct or wholly unreasonable reasons rendered (Re Tuck’s Settlement)

· Boe vs Alexander, BC Court of Appeal (goes even further than Re Tuck’s)

· " the jurisdiction of the Court to review the exercise of the trustee's discretion cannot be displaced by even the broadest language creating the discretion.  The law imposes overriding duties on trustees, breach of which will call for the Court's intervention….A privative clause protecting the exercise of a trustee's discretion will not be effective to prevent judicial review whenever the trustees:

a. have failed to exercise the discretion at all;

b. have acted dishonestly;

c. have failed to exercise the level of prudence to be expected from a reasonable businessman; and

d. have failed to act impartially

[bookmark: _Toc310547123]Exculpatory Clauses

· even if there is an exculpatory clause in the trust that releases trustees from liability it will not be effective when the person acted dishonestly or grossly negligent (Re Poche):

[bookmark: _Toc310547124]Control of Trustees by Beneficiaries and the Court

· Two parties that can control the trustees:

· Trustee can obtain ”advice and opinion” from the courts under Section 86 of the Trustee Act (see below)

· Trustees can apply to the court for advice and opinion

· Costs for the application is the discretion of the curt

· Trustees who follow the court’s advice and opinion will not be in breach of trust unless there was fraud, willful concealment or misrepresentation in obtain the advice/opinion

· Beneficiaries

· By getting assistance from the court, or

· Collapsing the trust under Saunders and sacrifice any tax advantages

· Trustees with a duty to consider need not exercise it, and cannot be compelled to explain, in these cases the courts have given some hints at how trustees are to be controlled

· Fiduciary power of trustees to make trustee appointments is not controllable by beneficiaries (Brockbank)

· This power deserves the greatest respect and not to be interfered with

· Trusts that hold shares in a company (with the trustees as director of that company) cannot see documents beyond what a normal shareholder can see (Butt v Kelsen)

[bookmark: _Toc310547125]Section 86/87 of the Trustee Act

· Trustees should not be going to court all the time for advice (Re Wright)

· Trustees acting honestly and with due care must exercise the discretion reposed in them and not shift it to the court simply where there are disagreement amongst the trustees

· But courts will step in

· if there is a fundamental scope of powers written in the trust, or

· in the event of a real and absolute deadlock amongst the trustees

· when deciding what to do in “serious deadlocks” courts will consider (Re Billes)

· which decision lowers the risk substantially

· which decision enables the trust to invest in higher income

· more stable capital value

· beneficial for the beneficiaries

· courts have no powers to substitute their own discretion for that of the trustees (Re Lohn)

· trustees should be exercising their own discretion and not ask the courts for an opinion to approve the details of all the management of the trust

· where the trustee is attempting to exercise its discretion to achieve a purpose not intended under the terms of the trust, the courts will step in (Schipper)

· court may interfere with the discretion of the trustee in distributing between beneficiaries (life tenant vs remainder) (Re Fleming) and consider the following factors in deciding what to do:

· even handed between life tenant and remainder

· tax consequences on the trust

· prospects of the life tenant for income/implications on the life tenant’s income if the money were distributed as capital instead of income

Application for directions

86  (1) A trustee, executor or administrator may, without commencing any other proceeding, apply by petition to the court, or by summons on a written statement to a Supreme Court judge in chambers, for the opinion, advice or direction of the court on a question respecting the management or administration of the trust property or the assets of a testator or intestate.

(2) The application under subsection (1) must be served on, or the hearing attended by all persons interested in the application, or by those that the court thinks expedient.

(3) The costs of an application under subsection (1) are in the discretion of the court.



Effect and exception

87  (1) The trustee, executor or administrator, acting on the opinion, advice or direction given by the court, is deemed, so far as regards his or her own responsibility, to have discharged his or her duty as trustee, executor or administrator in the subject matter of the application.

(2) This Act does not extend to indemnify a trustee, executor or administrator in respect of an act done in accordance with the opinion, advice or direction referred to in subsection (1) if the trustee, executor or administrator has been guilty of fraud, willful concealment or misrepresentation in obtaining the opinion, advice or direction.



[bookmark: _Toc310547126]Indemnity and Remuneration of Trustees

[bookmark: _Toc310547127]Remuneration of Trustees

· Basic rule: trustees act voluntarily and unpaid, unless stipulated in the trust instrument

· Trustee can also contract with sui juris beneficiaries for remuneration, but this is subject to undue influence attacks under contract laws

· Beneficiaries can collapse the trust under Saunders and setup the trust again for remuneration

· Court has inherent jurisdiction (Boardman and Phipps) to order remuneration paid

· Trustee Act s88 allows remuneration but have to make an application to the court

· Get paid for expenses and a fair and reasonable allowance not exceeding 5% of the assets  (including capital and income) (88(1))

· In addition (if allowances and expense were allowed), the person can claim an annual “care and management fee” of at most 0.4% of the average market value of the assets by applying to the court (88(3))

· Care and management = responsibility of reasonable supervision and vigilance over the preservation of assets, but also the responsibility of judgment and decision making in the affairs of an estate to resolve problems from time to time arising over and above the usual and regular procedures attendant upon administration (Sproule)

· So in order for the person to claim a “care and management fee” under 88(3) the courts will likely consider the following factors:

· Magnitude of the trust (value and complexity of the trust)

· Care and responsibility arising from it

· Time occupied in performing the duties

· Skill and ability displayed

· Success which has attended its administration

· Trustee must show a general summary of the estate and of his services performed in the care and management of the estate (by using the facts in Sproule)

· relevant factors in assessing a “care an management fee”: (Pedlar)

1. The value of the estate assets being administered

2. The nature of the assets being administered – such as active business, a farm, real property held for investment for appreciation,, a portfolio of investments and the type of in vestments

3. The degree of responsibility imposed upon the trustee by the terms of the will or other instrument, including the length or duration of the trust

4. The time expended by the trustee in the care and management of the estate

5. The degree of ability exhibited by the trustee in the care and management of the estate

6. The success or failure of the trustee in the care and management of the estate

7. Whether or not some extraordinary service has been rendered in the care and management of the estate

· The court can order the expenses + allowance from time to time (88(2))

· Rarely applies because this will be like giving automatic remuneration (Sproule)

Setting remuneration of trustees and guardians

88  (1) A trustee under a deed, settlement or will, an executor or administrator, a guardian appointed by any court, a testamentary guardian, or any other trustee, however the trust is created, is entitled to, and it is lawful for the Supreme Court, or a registrar of that court if so directed by the court, to allow him or her a fair and reasonable allowance, not exceeding 5% on the gross aggregate value, including capital and income, of all the assets of the estate by way of remuneration for his or her care, pains and trouble and his or her time spent in and about the trusteeship, executorship, guardianship or administration of the estate and effects vested in him or her under any will or letters of administration, and in administering, disposing of and arranging and settling the same, and generally in arranging and settling the affairs of the estate as the court, or a registrar of the court if so directed by the court thinks proper.

(2) The court or a registrar of the court if so directed by the court, may make an order under subsection (1) from time to time, and the amount of remuneration must be allowed to an executor, trustee, guardian or administrator, in passing his or her accounts, in addition to any other allowances for expenses actually incurred to which the trustee, executor, guardian or administrator may by law be entitled.

(3) A person entitled to an allowance under subsection (1) may apply annually to the Supreme Court for a care and management fee and the court may allow a fee not exceeding 0.4% of the average market value of the assets.

[bookmark: _Toc310547128]Indemnity of Trustees

· principle of equity (not law) is that the beneficiary who get all of the benefit of the property should shoulder its burdens

· ie. Trust debts are legally owned by trustee but shouldered by the beneficiary

· trustees are entitled to indemnity of all debts incurred in executing the trust

· however, there might be a good reason why the trustee as legal owner should personally bear the burdens incurred in carrying out their duties

· good reasons include:

1. trustee should not have paid 

· cases where there was no legal obligation to pay out the money but the trustee did so (Stringman v Dubois)

2. the law imposed the burden on the trustee 

· Beneficiary need not repay because there was an obligation imposed on the trustee, personally, by statute to pay (Reid vs Yorkshire –this case a statute put the burden on the trustee to pay taxes, that was the trustee’s problem, not the beneficiaries’)



· Trustee Act s95 (codification of common law)

· Trustees are not personally responsible unless its their own willful default

· Trustee may pay himself for all expenses incurred out of the trust (including the capital)

Implied indemnity of trustees

95  A trustee, without prejudice to the provisions of any instrument creating the trust, is chargeable only for money and securities actually received by the trustee even though the trustee signed a receipt for the sake of conformity, and is answerable and accountable only for the trustee's own acts, receipts, neglects or defaults, and not for those of other trustees or a banker, broker or other person with whom trust money or securities may be deposited, nor for the insufficiency or deficiency of securities or any other loss, unless it happens through the trustee's own willful default, and may reimburse himself or herself, or pay or discharge out of the trust premises, all expenses incurred in or about the execution of his or her trusts or powers.

[bookmark: _Toc310547129]Duties of Trustee

[bookmark: _Toc310547130]Defenses for Breach of Trust or their duties

· The following 2 are general statutory defenses that may be utilized in almost any breach of trust accusations:

· Ask the court for forgiveness based on Section 96 – if trustee acted honestly and reasonably (can be applied in many cases)

· Argue that the court had approved of the decision under Section 86/87

· The trustee can also argue defenses specific to the breach

[bookmark: _Toc310547131]Duty of Investment

· Trustee must act as an ordinary prudent person of business would act in managing his/her own affairs (Speight)

· There is no requirement to have the best returns in the world, and also not responsible for general economic slowdowns

· two broad aspects to trustee investment:

· The duty to invest so that the capital fund is preserved from risk, but at the same time yields a reasonable return 

· The investment must be made by the trustee in a way that is even handed between the different classes of beneficiary (e.g. life tenant versus the remainder person - see later) – duty to be impartial

· Must always look at the trust instrument to see what the testator intended in terms of investments. Outcome will be one of the 3:

1. Trust to retain: bare trust where the trustee’s duties is only to keep the property and not invest it

2. Trust for sale: trust where the property must be sold. Trustee should sell immediately even though market prices might be low, to avoid breach of trust

3. Trust for sale, with power to retain: trust for sale BUT with a discretion to hold the property until a suitable time for selling the assets

[bookmark: _Toc310547132]Types of Investments

· Prior to 2002 there was “authorized investments” that were developed in the law and practice, superceded by Section 15.1 and 15.2 of the Trustee Act (copied below)

· Section 15.1 – authorizes the trustee (no obligation to) invest in any form of property that a prudent investor might invest in, but cannot invest in anything prohibited under the trust instrument 

· Sometimes the investment is best to be done through a portfolio strategy (or seek investment advice from expertes)

· 15.3 allows trustee to adopt an investment strategy and not be liable for losses if the strategy was reasonable and what a prudent investor would have done

· trustees MUST put aside their personal moral views and not refrain from investing in investments that are against their own morals, if the trustee has to act against their own morals then too bad (Cowan)

· The trustee’s duty to be loyal to the beneficiaries could mean that beneficiaries (acting sui juris) and the trustees can mutually agree not to invest in something that is immoral for all the beneficiaries and the trustee

· Trustees can act immorally but not illegally (“gazumping” is not illegal)

· Gazumping = taking a better deal in a real estate agreement from someone else when there is already a contract signed

· Even if the trustee invests in unauthorized investments or acts negligently can be excused by the court for the breach of trust if they acted reasonably and honestly

· Section 15.2 – sets the standard of care to be that of a prudent investor (reiterates the common law under Speight)

· Standard is the same for individual trustees and professional/corporate trustees (Fales)

Investment of trust property

15.1  (1) A trustee may invest property in any form of property or security in which a prudent investor might invest, including a security issued by an investment fund as defined in the Securities Act.

(2) Subsection (1) does not authorize a trustee to invest in a manner that is inconsistent with the trust.

(3) Without limiting subsection (1), a trustee may invest trust property in a common trust fund managed by a trust company, whether or not the trust company is a co-trustee.

Standard of care

15.2  In investing trust property, a trustee must exercise the care, skill, diligence and judgment that a prudent investor would exercise in making investments.

Trustee not liable if overall investment strategy is prudent

15.3  A trustee is not liable for a loss to the trust arising from the investment of trust property if the conduct of the trustee that led to the loss conformed to a plan or strategy for the investment of the trust property, comprising reasonable assessments of risk and return, that a prudent investor would adopt under comparable circumstances.

Jurisdiction of court to relieve trustee of breach of trust

96  If it appears to the court that a trustee, however appointed, is or may be personally liable for a breach of trust, whenever the transaction alleged to be a breach of trust occurred, but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the matter in which the trustee committed the breach, then the court may relieve the trustee either wholly or partly from that personal liability.

[bookmark: _Toc310547133]Managing Investment

· Investment policies have to be impartial between the different classes of beneficiaries and being prudent

· Must consider the following factors:

· Yield

· Capital appreciation

· Risk

· Modern practice usually involves a centralized investment portfolio that reflects prudence by the trustee and is diverse to spread and minimize risk

· This takes care of duty to take care, duty to act personally, to be loyal and to act impartially

· Must not judge a trustee’s performance by hindsight (Nestle vs National Westminster)

· Acting as a prudent investor (although conservative is ok)

· Having a impartial strategy and having expert evidence to show that the strategy was not risky is key

[bookmark: _Toc310547134]Duty not to Delegate

· general duty of the trustee is to act personally (delegatus non potest delegare)

· however, a trust is usually very complex, it will not make an sense for the trustee to act personally in all matters

[bookmark: _Toc310547135]Under Common Law

· Trustee’s have been recognized under the common law to have some exception to delegate (Speight v Gaunt)

· He may delegate to third parties such as bankers, brokers and others based on a moral necessity or in the regular course of business. 

· Trustee will not be responsible for losses from the delegation unless he was negligent

· Trust corporations cannot delegate their trust duties to any employees, ie. The general manager. It is the board that holds the duty as a trustee (Wilson - outdated)

· Settlors are implicitly choosing the decision making style (ie. Delegating to a general manager) of the trust corporation when they select the trustee and is a proper delegation (Fales)

[bookmark: _Toc310547136]Under Statute

· Section 7 of the Trustee Act authorizes the appointment of a solicitor and banker to assist with the trust and is still liable if the money/property is kept in the hands of the solicitor/banker for longer than reasonably necessary

· The express terms of the trust still prevail if there are express terms prohibiting delegating

· Section 95 gives indemnity to trustee for delegating to agents (such as brokers, bankers, etc) and trustee is not liable unless there was willful default (key is that if the trustee acted as a reasonable business person they won’t be liable for the losses resulting from the delegation, the trustee is not an insurance for losses that incur)

Power to authorize receipt of money

7  (1) A trustee may appoint a solicitor to be the trustee's agent to receive and give a discharge for money, or valuable consideration or property receivable by the trustee under the trust, and a trustee is not chargeable with breach of trust merely for having made or concurred in making that appointment.

(2) A trustee may appoint a banker or solicitor to be the trustee's agent to receive and give a discharge for money payable to the trustee under or because of a policy of assurance, by permitting the banker or solicitor to have the custody of and to produce the policy of assurance with a receipt signed by the trustee, and a trustee is not chargeable with a breach of trust merely for having made or concurred in making that appointment.

(3) This section does not exempt a trustee from any liability the trustee would have incurred if this Act had not been enacted, if the trustee permits the money, valuable consideration or property to remain in the hands or under the control of the banker or solicitor for a period longer than is reasonably necessary to enable the banker or solicitor to pay or transfer it to the trustee.

(4) This section applies only if the money or valuable consideration or property is received after July 1, 1905.

(5) This section does not authorize a trustee to do anything the trustee is in express terms forbidden to do, or to omit anything the trustee is in express terms directed to do, by the instrument creating the trust.

Implied indemnity of trustees

95  A trustee, without prejudice to the provisions of any instrument creating the trust, is chargeable only for money and securities actually received by the trustee even though the trustee signed a receipt for the sake of conformity, and is answerable and accountable only for the trustee's own acts, receipts, neglects or defaults, and not for those of other trustees or a banker, broker or other person with whom trust money or securities may be deposited, nor for the insufficiency or deficiency of securities or any other loss, unless it happens through the trustee's own willful default, and may reimburse himself or herself, or pay or discharge out of the trust premises, all expenses incurred in or about the execution of his or her trusts or powers.

[bookmark: _Toc310547137]Duty of Loyalty – Conflict of Interest

· The defining obligation of a fiduciary is the duty of loyalty

· Trustee is a fiduciary that must act in good faith

· trustee must exercise powers according to the terms of the trust to ensure the benefit of the beneficiary

· Trustee must:

· Act in good faith

· Not personally profit at the expense of the trust (account for profits)

· Not place him/herself in a position where his/her duty and personal interest may conflict (no-conflict rule)

· Not act for his/her own benefit or that of a third person without the informed consent of the principal

· Only contract with her/his principal/beneficiary in transactions that are fair and in which there has been full disclosure of all matters material to the transaction (rules with fair dealing and self-dealing)

· Fair dealing: purchasing of the equitable interest from the hands of the beneficiary

· Courts are a bit more open to this compared to self-dealing (which is almost always a NO)

· Self-Dealing: dealing with the legal interest in a way that ousts the beneficiary’s equitable interest. or selling some legal interest to the trust (ie. Selling the legal interest to trustee (in a personal capacity) or his friends)

[bookmark: _Toc310547138]No Conflict-Rule (General Rule)

· Fiduciaries (including trustees) must not place themselves in a position where their interests may conflict with those of their principal/beneficiary

· Possibility of conflict is good enough, no need for actual conflict to occur

· the obligation to account for any profit is triggered 

· “may” is the keyword in this duty and has seem to change over time (seems to be more relaxed compared to 1786 in Keech v Sandford

· the objective of the no-conflict rule is to compensate the beneficiary for his loss, but it is possible to get compensated even if there is no loss at all under Boardman v Phipps if there is a real and sensible possibility of conflict

· Keech v Sandford (1786)

· The law does not require the trustee to act in bad faith to trigger the no-conflict rule

· The trustee must take a full preventative approach towards conflicts, “anyone in the world can buy the item, except the trustee”

· Objective is to deter conflicts of interest

· Boardman v Phipps (1967)

· Majority of the court affirmed the approach in Keech v Sandford

· a fiduciary cannot profit from their position without the informed consent

· Dissent said “possibly may conflict”…means that the reasonable man looking at the relevant facts and circumstances of the particular case would think that there was a real sensible possibility of conflict; not that you could imagine some situation which might, in some conceivable possibility in events not contemplated as real sensible possibilities by any reasonable person, result in a conflict

· Peso Silver Mines (1966 SCC) – seems to be going towards a much more relaxed standard for conflicts and a reversal of Keech v Sandford

· the no conflict principles are strict but in this modern day when it is accepted substantially all business undertakings are carried on through the corporate vehicle with the attendant complexities involved by interlocking subsidiary and associated corporations, I do not consider it enlightened to extend the application of these principles beyond their present limits…care should be taken to interpret them in the light of modern practice and way of life

· Canero (1974 SCC)

· No conflict rules should not be so strict and absolute, must be tested in each case by many factors including:

· Position of the person

· Ripeness of the opportunity

· Nature of the opportunity/conflict

· Amount of knowledge possessed

· the circumstances in which knowledge was obtained and whether it was special

· the factor of time in the continuation of fiduciary duty where the alleged breach occurs after the termination of the relationship with the company, 

· the circumstances under which the relationship was terminated (retirement or resignation or discharge)

· Holder (1968 UK case) – departure from Keech v Sandford

· inflexible rule prohibiting all transactions is unnecessary and could lead to injustice

· must have “real” conflict

· Courts should investigate the facts to determine whether there grounds sufficient to set aside the contract

[bookmark: _Toc310547139]Rule of Self-Dealing

· This rule was established because of difficulty in determining whether the trustee has served the interests of the beneficiaries

· Generally, trustees cannot purchase legal interest of trust property for himself

· Such transactions were held to be void under Keech v Sandford but now appears to be voidable only (Molchan v. Omega Oil & Gas)

· Courts are unlikely to void a transaction unless the beneficiary can show evidence of bad faith or inadequate consideration (Molchan v. Omega Oil & Gas)

· inflexible rule prohibiting all transactions is unnecessary and could lead to injustice. Courts should investigate the facts to determine whether there grounds sufficient to set aside the contract. (Holder)

· so this means that self-dealing is allowed although it will be prima facie voidable. The courts will scrutinize it carefully to ensure the beneficiaries aren’t losing out

[bookmark: _Toc310547140]Rules of Fair Dealing 

· Where the trustee is the purchaser fair dealing is not as risky as the previous situation of self dealing

· Trustee is essentially buying the equitable interest from the beneficiary

· Trustee cannot claim himself to be a bona fide purchase for value

· If trustee turns around and sold the property (obtained through fair dealing) to a bona fide purchase for value without notice, then beneficiary can claim the money

· Such a transaction is always scrutinized by courts of equity closely (Crighton v Roman

· Court has the jurisdiction to set the deal aside if the beneficiary complains within a reasonable time

· The trustee has a burden of showing:

i. that there has been no fraud or concealment of advantage taken by him of information acquired by him in the character of trustee;  (full disclosure of all material facts acquired as a trustee)

ii. that the B had independent advice, and every kind of protection, and the fullest information with respect to the property; (independent legal advice) and 

iii. (3) that the consideration was adequate (reasonable consideration in the eyes of a court of equity)

· if the court authorizes the purchase, the beneficial interest will be cut off and no longer an issue (Bennett)

· 

[bookmark: _Toc310547141]Duty to be Impartial

· trustees, unless otherwise stated in the trust instrument, has a duty to be partial between the different classes of beneficiaries (life tenant vs remainderman usually)

· life tenant usually wants more income at the expense of lower capital for the remainder

· remainder usually wants lower income in order to preserve capital

· particularly a problem when an asset is producing very low income or very high income. Either the remainder or life tenant will complain

· this duty to act impartially may invoke a duty to convert (a duty to sell the assets and apportion between income/capital to ensure fairness between the 2 beneficiaries)

· General Rule

· “income” goes to the life tenant

· including dividends (from shares), rent, interest from savings account, “money payments”, etc

· “capital” goes to the remainder

· including capital receipts (from sale of shares/assets)

· but this is all subject to 4 overriding rules (in order)

1. Express provisions in the will directing otherwise

· In practice it is always best to state everything in the trust explicitly (ie. If there are family homes that the person doesn’t want to be sold) and say the rule in Howe does not apply

· Sometimes a will says expressly that they are to keep that asset (in that case, even if there is unfairness, TOO BAD!)

· Sometimes a will might expressly say they favour X over Y.

2. The testator’s intention (as expressed in the will or implied otherwise)

· When a dispute is at the court, they will read the will/trust instrument as a whole to ascertain what the person really intended (did they intend to favour the remainder? Or the life tenant?)

3. The culture that the testator lives in (ie. Do they usually want to favour their child more or their wife more?)

· Sometimes if the intention is not absolutely clear, the courts might look at the culture that the person lives in to see what they may have actually intended

4. The rule(s) in Howe v Lord Dartmouth

· The default common law rule that applies if the first 3 does not work to resolve the dispute and presumes an intention of the testator

[bookmark: _Toc310547142]Test to Apply for Impartiality (duty to convert/apportion)

· Issue usually arises in wills

1. Has the testator/settlor stated expressly in the will/trust what can/cannot be done? (Interpret the trust instrument)

· The trust instrument might direct that certain assets be kept or that certain beneficiaries be favoured. 

· If the trust is explicit that certain beneficiaries are to be favoured, then follow the trust instrument

· If the trust is explicit that certain assets be kept (or very specific instructions on what to do with that asset), then follow the trust instrument for administering those assets only

· there may still be a duty to convert/apportion the residuary assets (assets after paying off debts and legacies)

· if the assets are listed out one by one, this is evidence that the assets are meant to be held in specie, even if it results in partiality

· If neither things are present, there may be a duty to convert and apportion imposed by common law

2. What should the trustee do with the trust assets?

a. Is there a duty to convert (sell it and convert into money in order to put into authorized investments?)

i. Real Estate – no duty to convert unless stated expressly

1. Does the will say explicitly what is to be done with the real estate?

a. Yes (ie. “power to convert all my real and personal property” – express trust for sale), then there is duty to convert

b. No, no duty to convert because rule in Howe v Dartmouth only applies personal property, not real estate. Too bad for the life tenant.

· Income from the real estate will go to life tenant

ii. Personal Assets

1. Does the will say explicitly what is to be done with the real estate?

a. Yes (ie. “power to convert all my real and personal property” – express trust for sale), then there is duty to convert

b. No, even if there is no duty to convert expressed in the will, there may be a duty to convert implied by the common law (Howe v Dartmouth) if the follow applies:

i. If a testator leaves residuary personalty to persons by way of succession and the residue includes a wasting (including unauthorized or reversionary) asset (Lottman)

· Basically if a will leaves residual personal property (not ones that have been particularized) and it is a wasting asset, the rule in Howe applies and the trustee MUST sell the asset

· Wasting assets are those that deteriorate such as mortgages, cars, ships, watches, copyrights  etc

· Unauthorized investments are speculative shares in some company, etc

ii. Trustee must sell the assets that are waste and unauthorized and put into authorized investments

iii. Reversionary Interests (Earl of Chesterfield)

· Reversionary interests are interests in property in the estate which are not immediately available (i.e. in possession) on the death of the testator and which will only be available some time in the future e.g. a remainder in land, an insurance policy on another’s life, debts payable to the testator in the future, mortgage holder of a land

· There is a duty to convert reversionary interests

b. Duty to apportion 

· Finding a duty to convert is only step 1, after the assets are “converted” they are put into authorized investments which should, in theory, be partial afterwards

· But what about all the difference in the meantime? Should there be some apportionment so that it is fair to both sides?

i. Real Estate 

· Where the sale of real estate was pursuant to an express trust for sale (ie. Testator explicitly say SELL), (see further details under express trust for sale)

ii. Personal Assets 

· Where the sale of personal assets was pursuant to an express trust for sale (ie. Testator explicitly say SELL), (see further details under express trust for sale)

· Where the sale of personal assets was pursuant to Howe v Dartmouth, then

a. If the asset was high-income, take the 4-7% and give it to the life tenant, put the rest in capital

i. If the sale occurs within 1 year, then use the price at the date of sale for the calculations

ii. If the sale occurs after 1 year, then use the price at the 1st year anniversary of the sale

b. If the asset produced income less than 4%, the life tenant receives that and difference can be made up once sold based on apportionment

c. If the asset was non-income producing (Earl of Chesterfield), then take the sale proceeds and calculate (based on the date of testator’s death) and the trustee must calculate what portion of the sale price, had it been invested at the date of the testator’s death, would have produced income of 4-7% (compounded) per year and risen to the sale price and give that amount to the life tenant

iii. Reversionary Interests (Earl of Chesterfield)

· Where the sale of reversionary interests are pursuant to Earl of Chesterfield 

· Apply the 4-7% apportionment rule (sometimes the court might even give 9% Josephs v Canada Trust)

· calculate (based on the date of testator’s death) and the trustee must calculate what portion of the sale price, had it been invested at the date of the testator’s death, would have produced income of 4-7%(or 9%) (compounded) per year and risen to the sale price and give that amount to the life tenant

[bookmark: _Toc310547143]Duty to Apportion under Express Trust for Sale

· this test applies to cases where the testator/settlor expressly in their trust instrument saying MUST SELL

· Generally the same rules apply pending sale as in Howe (apportion 4-7% for income, etc). 

· if the income is from real estate then payment is in specie, life tenant gets it (Oliver)

· A power to postpone is different from a power to retain. 

· A power to postpone implies inevitable conversion and can carry an intention by the testator that the life tenant B enjoy the asset in specie.

· A power to retain may also imply an ability to enjoy in specie. 

· Key is to differentiate between

· Trust to retain: bare trust where the trustee’s duties is only to keep the property and not do anything with it

i. Implies the life tenant enjoy in specie

· Trust for sale: trust where the property must be sold. Trustee should sell immediately even though market prices might be low, to avoid breach of trust

· Trust for sale, with power to retain or power to postpone: trust for sale BUT with a discretion to hold the property until a suitable time for selling the assets. Issues..:

i. how long can the trustee hold it for? 

· [bookmark: _GoBack]Courts must interpret the will in order to characterize the role of the express trust for sale especially when there is power to retain (Lauer and Stelk)

· Court will find the primary intention of the testator (based on the expressed words read as a whole and the culture)

· Primary intention to sell the trust? Or primary intention to postpone indefinitely to favour the remainders?

ii. What about the income in the mean time?

· Beneficiaries are entitled to “notional income” (percentage of the value of the unconverted real property) pending sale into and conversion into authorized investment (Lauer and Stelk)

· A mere power to postpone/retain does not oust the rules of apportionment (Royal Trust)

· Ousting the duty to apportion requires clear language

· So having the powers to postpone/retain does not mean the life tenant enjoy in specie, courts must find what is the dominant intention (consider the culture and the relationship with the testator)

· trustee must always maintain impartiality between income and capital beneficiaries, even in the presence of a discretionary power to retain/sell trust property (Re Smith)

· The "form is substance" rule does not apply where capital is being distributed as income; only applies where income is being distributed as capital (Welsh)

· This case involved a company folding up and issued dividends to the shareholders instead of refund of capital. The trust held a lot of the shares. If refund as capital = remainder gets it, If refund as dividends = life tenant

· Courts say that the “form is substance” rule is subject to the overriding intention of the settlor

[bookmark: _Toc310547144]Duty to Pay Debts (Disbursements)

· Trustee have to start looking at paying debts and operating the trust

· Paying debts usually occurs because this trust was created in a will

· Debts are paid sometime in the future whereas beneficiaries get their income right away

· If there are life tenants and remainder persons then a balance must be struck

· Because, in reality then the life tenant will be receiving income from pre-debt investments which will be unfair to the remainder. Allhusen attempts to fix this unfairness but it has been abolished because it is too difficult to handle

· Rule (Allhusen –abolished by statute): capital of the estate + 1 year’s worth of income could be taken to satisfy all debts. Rule was too tedious and costly to apply

· Section 10 of the Trustee Act

· Unless the will gives an express direction, all income is available for payment of debts and all income is to be treated as part of the residuary estate

· Trustees that used the Allhusen rule for managing trusts prior to April 1, 1966 are ok, but must use Section 10 after April 1, 1966

· Keep in mind that Section 10 does not give the trustee unfettered discretion to favour any side.

· Trustee still has a duty of impartiality (ie. Ensure fairness between life tenant and remainder), unless the trust instrument/will says otherwise

[bookmark: _Toc310547145]Duty to Provide Information

· Beneficiary has right to require trustee to provide information that will enable a judgment whether trust is properly managed

· Beneficiaries (including discretionary and contingent), on reasonable notice, has a right to see trust accounts, investments, the trust document and reasonable information concerning management of trust property

· But this right is not absolute and subject to qualification

· Beneficiaries are not entitled to documents covering trustee’s exercise of a discretionary power (Londonderry’s Settlement)

· But if there is bad faith on the trustee, the courts can order disclosure 

· Beneficiaries are not entitled to the reasons indicating why trustees came to a decision

· Documents not subject to disclosure:

· Agenda, Correspondence between trustees, Minutes of trustee meetings

· Legal opinion letters obtained by a trustee in relation to legal issues for management of the trust is proprietary to the trust and must be disclosed (Froese)

· Trusts that hold shares in a company (with the trustees as director of that company) cannot see documents beyond what a normal shareholder can see (Butt v Kelsen)

[bookmark: _Toc310547146]Duty to Account

· Trustee has a duty to account under Section 99 of the Trustee Act

· Old cases said that trustees have a duty to account, but not instantaneous resoonse (Sanford v Porter)

· The qualifications likely won’t be applicable today in an era with instantaneous communication

Passing of trustee's accounts

99  (1) Unless his or her accounts are approved and consented to in writing by all beneficiaries, or the court otherwise orders, an executor, administrator, trustee under a will and judicial trustee must, within 2 years from the date of the granting of the probate or letters of administration or within 2 years from the date of his or her appointment, and every other trustee may at any time obtain from the court an order for passing his or her first accounts, and he or she must pass his or her subsequent accounts at the times the court directs.

(2) Despite subsection (1), an executor, administrator and trustee, including a judicial trustee, if so required by notice served on him or her at the instance of a person beneficially interested in the property covered by the trust, must pass his or her accounts annually within one month from the anniversary of the granting of the probate or letters of administration or of his or her appointment, but the court may on application make an order it considers proper as to the time and manner of passing the accounts.

(3) If an executor, administrator or trustee fails to pass any accounts under this section, or if his or her accounts are incomplete or inaccurate, he or she may be required to attend before the court to show cause why the account has not been passed or a proper proceeding in connection with it taken and proper directions may be given at chambers or by adjournment into court, including the removal of a trustee and appointment of another, and payment of costs.

(4) Subsection (1) does not apply to official administrators appointed under Part 5 of the Estate Administration Act, or to any executor, administrator or trustee under a will if the date of the granting of probate or letters of administration or of his or her appointment is before May 1, 1949.
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Law of Trusts

Fiduciary Relationships and the Institutional and Remedial Constructive Trust



A. General

· Does not arise out of the agreement of the parties (ie. Whether the parties intended a trust is irrelevant) but imposed by law

· the ability to exercise an in rem remedy 

· a tool to recover the actual property when the fiduciary is insolvent (gives priority over other creditors)

· or the ability to get the property itself when it is preferred over money

· Constructive trust allows the person to say that they have a property (equitable) interest in the property, although it could be registered in the defendant’s name

· But beware that there must be a property in order to get a constructive trust, otherwise maybe just equitable compensation

· In the absence of a property to claim a constructive trust on, it may still be beneficial to argue this remedy because the courts may choose to substitute with equitable compensation which is usually, not always, greater than contractual or tort damages



B. Benefits of a Constructive Trust

1. constructive trust - the proprietary characteristics of the equitable interest – in rem characteristics of property (the right of the holder of that interest to be able to pursue the actual item itself)

· provides an in rem remedy to the person but only considered as an option when there is property to attach to

2. if the fiduciary is bankrupt with many unpaid debtors, does not have the personal assets that enable you to seek – clear advantage in the circumstances where the D is insolvent

· the circumstance where you will often find constructive trust arise is the plaintiff is one of many creditors seeking to compensation for his loss and realizing that because of the bankrupt – likely to be illusory, consequently being able to present yourself as an in rem creditor will be in a distinct advantageous position

· even in the circumstance that the fiduciary is not bankrupt and is able to pay you, the constructive trust may still put you in a more advantageous position, but for a number of reasons, one may prefer the actual thing of itself – e.g. future value increases in the property / special value to one

3. given the in rem characteristics, tracing is available – if the thing has flow through into the hands in a 3rd person and he is not a bona fide purchaser for value– because of the in rem characteristics of the equitable interest – the plaintiff will be able to recover the thing from the 3rd party





C. What is constructive trust

· imposed by the law – the justification is rooted in the court of equity – jurisdiction based on good conscience (Court of Chancery)

· to do justice in the instant case

· has created a fairly long list of specific constructive trust – by operation of law and labeled as institutional constructive trusts

·  “constructive trust” can be used in the sense of: 

· institutional a list of instances where the courts will impose a constructive trust (list below) – this was part of English law and in effect imported into Canadian law, but Canadian law also have the 2nd branch (remedial constructive trust), and 

· remedial (this is part of American law, not really popular in England. The Canadian courts have adopted this)

· Institutional constructive trust list is long, constructive trust is used as an instrument for giving us a rational and predictable structure in which to look at different kinds of situations

· the wrongs of faithless directors – loyalty of a trustee (fiduciary) – evolved in the context of company directors 

· the delinquent agent in principal and agency relationships

· unjust enrichment through overpayment

· lawyer –client





D. The “Institutional” constructive trust

· for institutional (substantive) constructive trust, once you fall into the category, the court will impose the constructive trust 

· for remedial constructive trust, it is the court perceptively say that it is a fiduciary relationship and give some of the property to another – remedying against the enrichment that the D has by virtue of having title only in his name – the constructive trust is being used remedially

Illustration

Snooks          Binding                 Bloggs

(L/T)	Blackacre House	(E/T)

· Equitable maxims: Form over substance. Equity regards what intends to be done as done.

· This scenario is strange because Snooks in the contract of sale does not act as trustee – not a full trustee (e.g. before legal title comes to the B, during the course of the contract, the certificate of title will have stated the fee simple in Snooks’ name (legal owner)

· when there is fraud, those proceeds will not go to Bloggs - the legal owner will keep the proceed – the seller does not become a trustee

· constructive trust arises because equity treats as being done as what a party intended to be done when the contract showing that intention

· the seller is not a regular trustee but a constructive trustee – there is practical reasons there any reason beyond saying equity treat something to be done when they are intended to be done – there is an expectation by Bloggs to get there and when there is such an expectation of what he can buy and when Snooks decides to do a job on the property, there is responsibility on Snooks – constructive trust should be implied in this situation because Bloggs is vulnerable to the good husbandry caretaker practices and has an expectation that the fiduciary duty will be carried out 



· the constructive trust in Re Rose is used as a remedy – a case in which vesting was described as having taken place in relation to shares, the settlor has done everything to remove control over the share and that’s why the commissioner of the taxation wanted to tax Rose, the Commissioner was fixed on the fact that it was less than 5 years the transfer has taken place and as a result that will make the estate taxable even though the equitable interest has already been transferred for more than 5 years – the court took that as the relevant period – even though Rose held legal title of the property, he would have been regarded as the constructive trustee – this case illustrates the practical reasoning why constructive trust created and the huge diversity of the application 



· Until recently in Canada, you never have general principle of what constituting constructive trust unlike the area in contract, tort law (ad hoc nature) – in order to bring some sort of settlement around the huge diverged situations which the court has historically imposed by operation of law of constructive trust, a lot of commentators have grouped them together (there is a lot of forms of grouping)



One type of Grouping: (people behaving improperly in the trust)

i.  (
Where
 the 
circumstances
 defining that constructive trust (look at the case law), then the 
constructive trust arises automatically
 after the legal 
criterias
 are met. Court does not have discretion whether to impose it
)breach of a trust or of an existing fiduciary duty (e.g. breach of conflict rules by trustees) The CT captures the unauthorized gain for the beneficiary

· Keech and Sandford –constructive trust is used as a tool

Facts:

There was a lease agreement in the trust for the right of renewal while the trustee want to renew it for the benefit of the minor but the landlord would not do that if in some way the minor is connected but was prepared to give the renewal to the trustee in his personal capacity and he did not do that 

Principles:

The court held that it was a breach of the duty of loyalty and the trustee is the selected person in the whole world who cannot be the tenant, the problem is that this act has already been done and the title is in the name of the trustee - so how do u give title to the beneficiary who is now a major

The way to do it is to say you may have legal title by imposing certain conditions because of the breach of trust (constructive trust is imposed) – equitable estate still resides in the minor

Vehicle in capturing unauthorized gain

ii. Involvement in property - The CT captures the unauthorized gain for the beneficiary which is inconsistent with the trust: examples include persons acting in the trust without authority

iii. CTs without a pre-existing fiduciary relationship (remedial constructive trust)

 (
Not
 
institutional
 but 
declare prospectively 
that there is constructive trust
)Pettkus and Becker

· usually in non-spousal domestic / homosexual relationship

· there is a breakdown in the relationship while the assets are all in the name of one of the partner and the other partner has spent a lot in the acquisition of the assets

· at the time of acquisition is accumulated by the D, there is no fiduciary capacity

· the court nonetheless deal with the circumstances after the break down by constructive trust – one is holding the property in title but there is equitable interest being held by the plaintiff 



E. Unjust enrichment at the heart of the constructive trust

· the institutional list is near close, but the world changes in economic and social situations (e.g. non-spousal matrimonial relationship) – therefore, the law has to change and determine who gets the title of the property and remedy the parties by constructive trust 

· the above force makes the court try to define the governing idea that connects all constructive trust

· the holder of legal title may in good conscience retain beneficiary interest – the Canadian court looking at the good conscience test and find the common characteristics – unjust enrichment: the court will help the plaintiff who is a victim of an unjust enrichment

· the purpose of the constructive trust is to instrumentally enable a victim plaintiff to recover property because property is at the heart of the trust – a facilitated device to make a person with legal title hold the property beneficially for another party

· the court look at the question “Has the defendant been unjustly enriched?”

· Test for Unjust Enrichment (Petkus v Becker)

1. There is an enrichment

2. There is a corresponding deprivation

3. There is an absence of juristic reasons for enrichment 

· PL must first show that no previously recognized juristic reason (contract, disposition of law, donative intent, other valid common law/equitable/statutory obligation) to deny recovery applies at present case. Then prima facie case for defendant to rebut

· Defendant then bears an onus to establish that a juristic reason exist

· Courts will look into whether there is a fiduciary relationship





F. Canadian approach on the fiduciary relationship

· Canadian approach is proceed beyond the existing categories or list of specific without abandoning the list

· the overall intention is to 

· set out general conditions under which a trust should be applied on property held by a person outside an express or resulting trust

· the constructive trust is not only tied to the list of institutional constructive trust

· giving one guidance so that there is a degree of certainty and predictability on circumstances where the court will use the constructive trust as a remedy 

· the word fiduciary does not inherently signify or connote with any precision and clarity all the circumstances all the circumstances in  human relationships that qualify for the label “fiduciary” and trigger the constructive trust 

· what makes the relationship fiduciary – the court is trying to give one a formula around the circumstances that will create the constructive trust and in giving one the overall circumstances, to define the relationship between the parties that causes the constructive trust to take place

· unjust enrichment is a requirement for remedial constructive trust

· unjust enrichment will likely include a fiduciary relationship

Pettkus and Becker – constructive trust is used as a remedy the enrichment which the court regarded as unjust – at the heart is the unjust enrichment 

Guerin v The Queen ***

· SSC authority that says the established institutional categories of CTs is not closed – triggered by not only the unjust enrichment

· the court accepted that it was a case for constructive trust because the testator is not enriched at all (not unjust enrichment) but quasi trust-like situation emerging from the fact that the Crown was a fiduciary – has fiduciary obligation 

· the relationship that will bring about a fiduciary relationship was described as “the hallmark of a fiduciary relation is that the relative legal positions are such that one party is at the mercy of the other’s discretion”

· in this case, the Crown has the discretion of entering into the contract which put the P at the mercy of the Crown (the principal’s interest can be affected by and therefore there is fiduciary obligation) – from this perspective, the constructive trust here is therefore remedial but not institutional

· by looking at the situation where a person in control of your affairs (into the mercy of another) – determine prospectively by the court (assess by the court) – remedial aspect of the constructive trust

· for institutional trust, once the detailed contours of the specific rules have been settled, the constructive trust just follows automatically

· what is required for invoking remedial constructive trust is the party has to go to the court for the court to determine that there is a fiduciary relationship and then to look at what are the remedies to deal with that (e.g. action on the property itself, damages) – impose prospectively by the court at its discretion

· The Canadian enquiry focuses on 3 questions:

· Is there unjust enrichment?

· Is the general nature or character of the circumstances that will create the fiduciary relationship that makes that enrichment unjust?

· Is there an adequate basis for remedying the gain by using the CT?



G. The Remedial CT

· unjust enrichment is the overarching principle that will precipitate the constructive trust – clearly and obviously more than an enrichment

· Is there a fiduciary relationship? Has this defendant being given a discretion and exercise the discretion in order to create the unjust enrichment

· How does one become a fiduciary? There are 3 hallmark criterias (Frame v Smith)

· Fiduciary has scope for the exercise of some discretion or power

· Fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests

· Beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power

· How far should vulnerability be?

· LAC Minerals

· FACTS: 2 corporations negotiating a contract in a commercial relationship. Constructive trust is sought by one of the corporations. confidential information about one of the company was given to the other

· Vulnerability: the one feature which is considered indispensible to the existence of the relationship (one party at the mercy of the other)

· La Forest J (who should be followed).: situations less than vulnerability will do.

· No need to consider that the parties are very wealthy and therefore no fiduciary relationship

· 3 broad categories where fiduciary relationship arises:

· certain classes of relationships

· Fiduciary relationships can arise as a matter of fact out of the specific circumstances of a relationship.

· Main points: ascendancy, influence, trust, confidence or dependence 

· Vulnerability can be one of the main points but not necessary

· Instrumental or facilitative

· Constructive trust is a term used as a conclusion to justify the equitable result

· Sopinka J (too narrow and shouldn’t be followed): must have vulnerability or dependency to impose a fiduciary relationship

· Worried about extending fiduciary relationships to commercial negotiations

· Misused of confidential information does not create a fiduciary obligation

· This case showed that a constructive trust can be imposed even when there is no “special relationship” in place

· The court looked at the form of negotiation to ascertain if there is a relationship of trust and confidence

· Hodgkinson v Simms

· La Forest affirms his own judgment from LAC Minerals (majority this time)

· court focuses on the nature of the breach rather than on the nature of the loss

· not a major concern if there is no property to aim at, but rather have the court find a breach of an equitable principle in order to claim an equitable remedy

· vulnerability is not the hallmark of a fiduciary relationship although it is an important indicator

· Fiduciary duty is different from the duty of care because of special elements of trust, loyalty and confidentiality

· Usually includes skill, competence, and special elements of trust, loyalty and confidentiality

· Existence of a contract does not preclude the existence of a fiduciary obligations

· Nature of the relationship determines whether it is fiduciary, not the legal categories

· Discretion, influence, vulnerability and trust are non-exhaustive examples of evidential factors to consider

· Sopinka J

· Repeated LAC Minerals

· The plaintiff was not at the mercy of the defendant

· Therefore no fiduciary duty is owed

· This group of judges want objective criteria and give certainty in the law

· M v M

· FACTS: Father taking advantage of daughter (incest)

· Fiduciary law is not confined to matters that involve only economic interests



H. Conclusions about Constructive Trust

· Courts have moved away from the development of institutional constructive trust under English law

· English law is relevant to Canada for institutional constructive trusts

· USA law is relevant to Canada for remedial constructive trust

· Constructive trusts provide an in rem remedy

· There is disagreement at the SCC what the conditions are to impose a fiduciary relationship 



I. Constructive Trusts Tests

1. Is there an asset/property that can be reached at? (Hodgkinson)

a. [bookmark: _GoBack]If yes, continue to #2.

b. If no, then perhaps skip to step 3 to consider whether there is a possibility of a remedial constructive trust (M v M) where the court can award equitable compensation in the absence of dispute over property

· This may be advantageous because the courts are likely to award greater damages for such breaches than for common law remedies.

2. Consider institutional constructive trusts

a. Does the case fall under the established list of institutional constructive trusts?

· Example lists include:

· the wrongs of faithless directors – loyalty of a trustee (fiduciary) – evolved in the context of company directors 

· the delinquent agent in principal and agency relationships

· unjust enrichment through overpayment

· lawyer –client

· the key is

· breach of a trust or of an existing fiduciary duty OR

· Involvement in property - The CT captures the unauthorized gain for the beneficiary which is inconsistent with the trust

· Once the criteria (based on 400 years of case law) has been satisfied to show that there was a breach of fiduciary duty or a breach of trust the constructive trust is automatic. The courts do not have discretion on whether to impose the constructive trust or not.

3. If an institutional constructive trust cannot be imposed, Canadian courts have said the institutional list is not closed and can be done through a remedial constructive trust (Petkus v Becker)

· Under this branch the courts have discretion whether to impose a constructive trust, it is done prospectively as a remedy for an unjust enrichment

· Key questions to focus on:

i. Is there a fiduciary relationship? 

· Three Hallmark criterias for fiduciary relationships (Frame v Smith)

· Fiduciary has scope for the exercise of some discretion or power

· Fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests

· Beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power

· The key that is of great dispute in LAC Minerals and Hodgkinson v Simms is the last point “vulnerable”

· The majority of the SCC has said that “vulnerability is a main point to consider but not necessary” (however, given the new composition of the SCC and that lower courts seem to be viewing vulnerability as the key requirement, there seems to be consensus that vulnerability is really required – ie. Must have vulnerability or dependency to impose a fiduciary relationship)

· Fiduciary relationships can arise in 3 categories (LAC Minerals)

· certain classes of relationships

· Fiduciary relationships can arise as a matter of fact out of the specific circumstances of a relationship.

· Main points: ascendancy, influence, trust, confidence or dependence 

· Vulnerability can be one of the main points but not necessary

· Instrumental or facilitative

· Constructive trust is a term used as a conclusion to justify the equitable result

· Considerations the court looks at (LAC Minerals and Hodgkinson)

· Look at the form of the negotiation between the parties to see if there is trust and confidence

· Focus on the nature of the breach rather than on the nature of the loss

· Nature of the relationship sould determine if it is fiduciary, not a legal contract or legal categories

· Discretion, influence, vulnerability and trust are non-exhaustive evidential factors of a fiduciary relationship

ii. If so, should the constructive trust be imposed? (ie. Is there an unjust enrichment?)

· Test for Unjust Enrichment (Petkus v Becker)

1. There is an enrichment

2. There is a corresponding deprivation

3. There is an absence of juristic reasons for enrichment 

· PL must first show that no previously recognized juristic reason (contract, disposition of law, donative intent, other valid common law/equitable/statutory obligation) to deny recovery applies at present case. Then prima facie case for defendant to rebut

· Defendant then bears an onus to establish that a juristic reason exist

iii. Is there an adequate basis for remedying the gain by using the constructive trust?

· Awarding of equitable damages under trust law (if the courts cannot impose a constructive trust on the property), as an alternative, is usually bigger than common law damages (M v M)

· not a major concern if there is no property to aim at, but rather have the court find a breach of an equitable principle in order to claim an equitable remedy (Hodgkinson)

· Is the property in the hands of a bona fide purchaser for value without notice? If so, maybe equitable compensation instead.
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Law of Trusts - Remedies for Breach



· Not all equitable remedies dealt with here (ie. Injunctions and specific performance)



A. Compensation for loss

· Trustee’s liability for breach of trust is based on compensating the beneficiary  - full restitution 

· Once a breach has been committed the trustees are liable to restore the beneficiary into the same position

· Liability is not restricted by common law principles (ie. Remoteness of damage under tort or mitigation under contract)

· Extent of liability is not restricted (90% of the time)

· Application of causation principles is also very restrictive as a limiting principle

· Causation is very generous and freely applied in breach of trusts

· Guerin vs The Queen

· Facts: The Crown	owed a fiduciary duty to the Indians. The Crown leased out the Indian’s land on terms that were not approved (and contrary) to what was discussed with the Indians.

· Ratio:

· The land cannot be recovered since it is in the hands on a bona fide person (the lessee did not have notice) so money equivalent given

· Under fiduciary law, the damages are assessed in a more complete and absolute way

· Meant to provide compensation/restitution to the party to restore them to the same position as they should have been

· Calculate money equivalent damage assessed at date of restoration, not at date of deprivation when restitution is given instead of the constructive trust

· So the increase in land value from the time of deprivation till restoration was taken into account!

· Under common law, the damages are calculated as of the date of deprivation

· Defendant cannot try to reduce the compensation by arguing a reasonable/fair return. The courts will put value to lost opportunities.

· Under common law, the party had to prove that they would have benefited from the increase in value, but under equity it is presumed that the party would have benefited from the increase

· Canson Enterprises v Boughton (also part of equitable remedies)

· Facts: Solicitor breached fiduciary duty towards the client. Court had to decide whether to award compensation under common law tort (negligence) or equity (breach of fiduciary duty)

· Ratio:

· Equitable damages is to restore the person back to an as good position and this is because equity works in personam to prevent the person from acting unjustly

· with the fusion of law and equity, both comingle and it is possible that principles of common law (ie. Remoteness, causation, mitigation) can apply in equity

· but must keep in mind the policy objectives for giving the compensation: Equity’s objective is restoration/restitution

· equitable remedies are elastic and flexible

· The pf’s actual loss as a consequence of breach is to be assessed with the full benefit of hindsight. Forseeability is not a concern in assessing compensation, but it is essential that the losses made good are only those which, on a common sense view of causation, were caused by the breach. The pf will not be required to mitigate, as the term is used in law, but losses resulting from clearly unreasonable behaviour…will be adjudged to flow from that behaviour and not from the breach

· 2 things that can bar a claim

· unreasonable behavior of the plaintiff

· common sense causation cannot be found

· Re Deare 

· Facts: Trustee invested in unauthorized investments, some made huge losses, some made huge gains. The net effect was a gain. Trustee wanted to avoid paying for the huge losses by asking to set off the losses with the gains

· Ratio:

· Trustee cannot set off the profit from 1 breach against the loss from another breach





B.  Accounting for Profit

· person in a fiduciary position cannot make profit unless expressly authorized

· trustee must account for this profit and give it to the beneficiary

· remedy is available for breach of fiduciary duty and breach of trust 

· key is to prevent unjust enrichment of the trustee

· must account for unauthorized profit in respect of the fiduciary position

· sometimes the problem is determining the period of time to calculate the profit to account for

· even though fiduciary has to pay over profit, they may be able to keep an allowance and/or the cost of the undertaking (Boardman v Phipps)

· Warman International vs Dwyer

· Facts: company was approached by a client with an opportunity, company rejected it but the director left the company to start a joint venture with the client. Breach of fiduciary duty was found, High Court awarded 2 years of accounting

· Ratio:

· Not a defense that:

· Plaintiff was unwilling, unlikely, or unable to make the profits themselves anyways

· Plaintiff did not suffer any damage

· Plaintiff lacked the skill to take the opportunity

· If plaintiff lost more than the profits made by the defendant, then elect between accounting and compensation

· Defendant has onus to prove that an award of entire profits would be inequitable

· Defense for an accounting

· Estoppel

· Laches

· Acquiescence

· Delay

· Clean hands?

· How much of the profit should be accounted for?

· NOT ALL of the profits!

· Inappropriate to account for ALL PROFIT INDEFINITELY especially when the profits are generated by the skill, efforts, property, and resources of the fiduciary

· Allowance made for fiduciaries’ skill, expertise, efforts, capital, etc

· Scott vs Scott

· Facts: trustee invested in something using his own assets and also some trust assets

· Issue: should the beneficiary get accounting of ALL of the profits?

· Ratio: 

· Beneficiary does not claim all, the claim a proportionate interest in the property (in the case of a remedial constructive trust) or a percentage of profits (in the case of accounting)

· So if the property goes up in value, the beneficiary still benefits because they hold the proportionate share (which will also go up in value)



C. [bookmark: _Toc289112004]Remedial Constructive Trust

· Unjust enrichment attracts the remedy of quantum meruit

· Constructive Remedial Trust Test:

· applies to determine if a trust is warranted

· when monetary award is sufficient, no need for trust

· use VALUE SURVIVED to assess the value of constructive trust

· use VALUE RECEIVED to assess monetary awards (ie. Quantum meruit)

1. There was unjust enrichment (using the Petus v Becker test)

a) There is an enrichment

b) There is a corresponding deprivation

c) There is an absence of juristic reasons for enrichment

· What is the legitimate expectations of the parties?

· PL must first show that no previously recognized juristic reason (contract, disposition of law, donative intent, other valid common law/equitable/statutory obligation) to deny recovery applies at present case. Then prima facie case for defendant to rebut

· Defendant then bears an onus to establish that a juristic reason exist

· Courts should consider 2 factors: reasonable expectations of the parties and public policy considerations



2. Monetary compensation is inadequate

3. There is a connection between the services done and the property in dispute.

· [bookmark: _Toc289112005]Must have a sufficiently substantial and direct contribution



· Peter v. Beblow [1993] SCC

· Facts: PL and D cohabit (common law) for 12 years, with PL doing domestic work in D’s property, which allowed D to save $350 a month on housekeeper fees, pay off the mortgage, and get some swag and bling. After a breakup, PL claimed interest in the property.  Lower court found that D unjustly enriched over PL, and due to the extent of her contributions, the entire property went to her.

· Issues: Is there unjust enrichment and what is the remedy?

· Discussion:

· There is unjust enrichment:

1. Housekeeping was enrichment to D

2. The work was uncompensated, thus a deprivation to PL

3. There is no plausible reason to deny compensation

· SCC thinks that D’s suggestion that domestic services cannot found a claim is BS

· What is the appropriate remedy?

· SCC: for a constructive trust to be ordered:

· monetary compensation has to be inadequate

· a link should exist between the services and the property in dispute (the nature and strength of the connection is vague?)

· If so, PL is entitled to a constructive trust based on “value survived” approach.

· Value survived: amount by which property has been improved. This will capture the increase in value of the property due to the work of PL, including interest and all that. How did PL’s contribution enhance the assets?

· Value received: value of D’s services.  Will not capture the increase in property.



D. Actions against Third Parties

· Third parties can become liable as fiduciaries or constructive trustees where the intermeddle in a trust (ie. Act like a trustee and deal with trust property)

· These third parties will have the same defenses as a trustee (ie. Trustee Act or common law defenses)

· Three categories of intermeddlers:

1. Trustee de son tort (“of his own wrong”): person not appointed as a trustee but treated as one for the purposes of breach of trust

2. Knowingly receiving or dealing with trust property for his/her own use (ie.the trustee’s friend who receives trust property knowingly)

3. Knowingly assisting in a fraudulent or dishonest transaction on the part of the trustee

· Third party is bound to the beneficiary due to the principle of unconscionability unconscionability

· They inherit the duties of a trustee and liable even if they derived no real benefit

· Requirements for liability

· Existence of a fiduciary duty

· Breach of that duty by the fiduciary/trustee, and

· A dishonest and knowing assistance by the third party in that scheme

· Most cases deal with the level of knowledge and dishonesty required of the third party

· Nelson vs Larholt

· Facts: Person received trust cheques and inquired about them briefly but cashed them anyways. Person did give value for the cheques

· Ratio:

· Fact that the person gave value was not determinative that he was bona fide

· The level of knowledge/notice required is an objective standard (would a reasonable person know or ought to have known that they were dealing with trust property?)

· Actual notice is not required, constructive notice should suffice

· Air Canada vs M & L Travel 

· Facts: Travel agent sold tickets for Air Canada and contract said they will keep the money in trust. The money was deposited into a general bank account (personally guaranteed by the directors). Upon folding up the bank too the bank account away and no money was left. Air Canada tried to go after the directors of the company saying the were in breach of trust as a third party (the travel agent was the trustee and they as directors, in their personal capacity, were third parties). The directors were found liable for breach of trust.

· Ratio:

· Actual knowledge, recklessness or willful blindness is sufficient level of knowledge for a third party

· Carelessness or “a want of probity” is insufficient

· Objective standard

· Royal Brunei Airlines vs Tan (UK Case to be contrasted with Air Canada)

· Facts: similar as Air Canada

· Ratio: 

· for a person to be held liable as an accessory to a breach of trust, he had to have acted dishonestly by the ordinary standards of reasonable and honest people (taking into account his personal intelligence and business experience) and have been himself aware that by those standards he was acting dishonestly

· English law requires actual knowledge

E. Tracing

· Tracing is an in rem/proprietary remedy where a personal action is sufficient

· In common law, as of right, to follow your property to recover but ends when it is converted into cash

· In equity, at the discretion of the court, can follow the property but ends with the bona fide purchaser for value without notice (does not stop once the property is converted into cash)

· equity stops at the bona fide purchaser for value without notice

· The purchaser, who is not bona fide holds as a constructive trustee (Re Diplock’s Estate)

· Tracing is beneficial because:

· allows the person to follow the property even after a series of transactions (provided conditions are met – ie. Not bona fide purchasers for value without notice)

· get priority over creditors who are claiming the property in the hands of an insolvent trustee/fiduciary

· recoup the property even after it is converted (ie. Property was sold and converted into cash)

· ability to get the actual property (either because it is unique or because of value increases)

· Outcomes of a successful trace

· Election to take over property (resulting trust)

· Equitable charge over the property

· Accounting of profits

· Constructive trust

· Requirements for tracing

a) There must be a breach of trust or a breach of a fiduciary relationship,

· But it seems that a fiduciary relationship may not be required under English law (Chase Manhatten) where there is an unjust enrichment

b) Property must be in traceable form, and

a. Tracing not necessary when there no third party involved and there is no mixing of funds

· For example, trustee simply buys a car with trust money, then clearly the car will be held in trust

b. Tracing into unmixed funds

· If trustee buys an asset, the asset will be regarded as security for the trust money that was taken (Re Hallett’s Estate)

· If the money is withdrawn and dissipated (spent), then money cannot be traced

c. Tracing into mixed funds

· Common law tracing fails if the funds were mixed, but not in equity

· Rule in Re Hallett’s Estate says that when there are mixed funds (ie. An account with trust money and trustee’s own money) the trustee is deemed to have been spending his own money first

· If there are money from 2 trusts in the trustee’s personal bank account, then the “money first into the account is money first out” rule applies (Clayton’s case in 1816)

· But nowadays the courts give a proportion instead of applying the Clayton’s rule – “rateable approach” (Ontario Securities Commission)

· If trust + personal money is used in an investment, beneficiary can claim a charge against his portion of the money AND the proportionate share of the profit (Re Oatway and Scott v Scott)

c) No inequitable result must arise from the application of the right to trace

· Bona fide purchaser for value without notice bars the claim to tracing

· Must comply with equitable maxims (ie. Clean hands)

· He who comes to equity must do equity

· [bookmark: _GoBack]Prejudice will be suffered by the third party if the tracing is allowed (ie. The third party improved the property and expended money on its improvement)

F. Limits on the Right to Trace

· Bona fide purchase without notice

· If the result will be unfair according to the maxim that any person who comes to equity must do equity

· An innocent volunteer improved the property or has expended money on it believing to be his



G. Remedies for Breach of Trust

· Remedies include

· Recovery of loss from trustee

· Recovery of gains from trustee

· Recover property from third party

· Multiple remedies are possible as long as they are not mutually inconsistent and no double recovery
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Charitable Trusts

A. Purpose Trusts

· Distinguish between trusts for persons and trust for purpose might be difficult (ie. "trust for my child's education", all based on the intent of the person)

· non-charitable trusts are objectionable because there is nobody to enforce it – beneficiary principle (Morice v Bishop of Durham)

· charitable trusts are a form of purpose trusts

B. Charitable Trusts

1. General

· registered charities need not be trusts at all

· these are entities registered for tax purposes as a charity to be exempt from some tax consequences

· when giving a gift to a charity, the legal and equitable ownership passes outright

· charitable trusts are trusts set up by individuals to accomplish public purposes that the courts have accepted as warranting certain advantages

· to be a charitable trust, the courts must recognize that the trust satisfies the legal requirements of a charity

· Charitable trusts are supervised by the Attorney General



2. Benefits of being a charitable trust (Canada Trust Co v Ontario Human Rights Commission):

a. tax advantages

b. certainty of objects does not apply

· trust will not fail even if its purposes or objects are uncertain as long as the settlor revealed a general charitable intention (but the charitable intention must be the ONLY intention) 

· the trust will then be applied cy-pres by the court

c. rules against perpetuities are applied differently

· rule against perpetuities have 2 rules contained within:

1. rule against remoteness in vesting (not applied for charitable trusts)

· The rule prevents a person from putting qualifications and criteria in his will that will continue to control or affect the distribution of assets long after he or she has died, a concept often referred to as control by the "dead hand" or "mortmain". “No interest is good unless it must vest, if at all, not later than twenty-one years after the death of some life in being at the creation of the interest – sets a time limit within which future dealings with property must occur

· prohibits the grant of an estate where the persons entitled to inherit a future interest cannot be determined with absolute certainty within 21 years after the death of someone alive when the interest was created

2. rule against perpetual duration

· prohibits noncharitable trusts from lasting beyond the perpetuity period, i.e. a lifetime presently existing plus a period of 21 years



3. How to find a charitable trust

· Court’s analysis of charitable trusts (how they find a charitable trust)

1. Does it fall into at least one of the accepted categories in Pemsel?

· See section below, there are in total 4 categories, including

i. Trusts for the relief of poverty

ii. Trusts for the advancement of education

iii. Trusts for the advancement of religion

iv. Trusts for other purposes beneficial to the community, not falling under any of the preceding heads

· The court often recognizes charitable trust by analogy – as the law of charity is a moving subject which may well have evolved according to the new social needs arise or old onew become obsolete or satisfied



2. Be sufficiently public in nature?

a. Sometimes blurred into #1



3. Be of benefit to society?

a. Sometimes blurred into #1

b. Courts sometimes might balance the cost to society at large vs benefits of the trusts for its beneficiaries/supporters (National Anti-Vivisection Society)

c. Courts will always inquire into the activities

d. well-established that an organization will not be charitable in law if its activities are illegal or contrary to public policy. (See National Anti-Vivisection Society v. Inland Revenue Commissioners)

· for an activity to be considered as “contrary to public policy”, there must  be a definite and somehow officially declared and implemented policy (Every Woman’s)

e. Courts are asked to decide whether there is an advantage for the public, not whether the public agrees that there is such an advantage as charity and public opinion do not always go hand in hand and courts are not well-equipped to assess public consensus, which is a fragile and volatile concept. (Every woman’s health centre society 1988 vs.. MNR, 1992 2 FC 52 FCA) 



4. Be exclusively charitable in purpose

a. Should have no personal nexus between the settlor and the class of beneficiaries but rather a sufficiently public benefit (Oppenheim vs. Tobacco Securities Trust) – applicable under all 4 branches in Pemsel except poverty

· Oppenheim v. Tobacco Securities Trust

A Trust to provide education benefits to children of employees of British American Tobacco (BAT) was held not to amount to a charity. The basis of the decision was that the purpose of the trust was not sufficiently public, there being a 'personal nexus' between the beneficiaries and BAT and not available to general members of the public

But an exception to the Oppenheim rule is for relief of poverty (Dingle v Turner, in obiter)

· A Trust to benefit a company's poorer employees was held to be charitable. This trust was valid because it was for the relief of poverty, and such a trust is not subject to the same test for public benefit. So remarks that Oppenheim should not be applied, although unanimous, have to be regarded as obiter.

b. Need not be wholly and exclusively organized for charitable purposes – it is okay to have merely incidental purposes that are non-charitable (Native Communications Society of BC)



5. Not be for a political purpose

a. If the appellant were to engage in political activities such as would disqualify it from continued registration as a “charitable organization”, the respondent could revoke its registration in the manner provided by the Act. (Native Communications Society of BC vs. MNR, 1986)

b. Advocating the change in the laws is usually considered a political purpose.  

c. 149.1(6.1)&(6.2) of the Income Tax Act allows for political activities that are ancillary and incidental to its charitable activities







4. Definition of “charity”

· Definition of “charity” is derived by analogy from the earliest statute (Statute of Elizabeth)

· relief, maintenance, repair, support, aid, help, redemption, ease, education of: weaker sections of the community such as the impotent, aged, disabled, poor, sick, soldiers, prisoners, young, orphans, and also include: churches, bridges, schools, highways, ports 

· analogies of the above have been used in recent cases to find “charitable” in a trust (Vancouver Regional Freenet Association v MNR)

· this case drew an analogy between highways/ports and internet as a “information highway”

· Charity has 4 branches (Pemsel):

· The 4 headings overlap considerably and a trust can fall into more than 1 headings

1. For the relief of poverty

2. Advancement of educational

3. Advancement of religion

4. Trusts for other purposes beneficial to the community



i. Relief of Poverty

· This head is very broad

· “poverty” is not the dictionary meaning

· “poverty” in this context includes individuals that are in need or of limited means –subjective view and allows for regard to the person’s situation

· person does not need to be totally out of money

· trust for the relief of property need not have public benefit

· head does not refer to poverty-stricken, and the benefit need not exclude the economically-able. 

· Bequests in aid of suffering or distress such as trusts in behalf or mentally ill; blind children; widows; orphans; neglected children; unmarried mothers; refugees or displaced persons; children; and ex-members of the armed forces have considered charitable under this head of charitable trust



ii. Advancement of Education

· Dissemination of knowledge, training, encouragement, publication, training of the mind, improvement of a useful branch of human knowledge, etc

· Sports – Trusts for the support of sports in the context of education will be regarded as charitable (IRC vs. McMullen, 1981 AC1, 1980 1 All ER 884 HL) 

· Arts, Chess, and Gardens for contemplation have been considered beneficial to the community under this heading.  

· education must be used in a wide sense, certainly extending beyond teaching, and that the requirement is that, in order to be charitable, research must either be of educational value to the researcher or must be so directed as to lead to something which will pass into the store of educational material, or so as to improve the sum of communicable knowledge… (Re Koettgen’s Will trusts)

· The testator's object was not to educate anyone, but to perpetuate his own name. then it cannot be educational(Re Pinion)

· Latest view from SCC (Vancouver Society of Immigrant & Visible Minority Women)

· "information or training [which] is provided in a structured manner... to advance the knowledge or abilities of the recipients"

· “[t]he law ought to accommodate any legitimate form of education”



iii. Advancement of Religion

· Considerations of the elements of religion: spirituality, worship, faith, among other

· Most of the case law turns on the definition of the words above

· Religion concerns man’s relationship with God, ethics concern’s man’s relationship with man (Re South Place Ethical Society)

· Something strictly ethical is not religion

· Publication of the writings of one Joanna Southcott, who claimed to have been impregnated by the Holy Ghost, was held to be of public benefit. (Thornton v Howe) - This decision is often held up as setting the bar extremely low in determining whether a charity is for the advancement of religion.

iv. Trusts for Other Purposes Beneficial to the Community

· courts are careful to emphasize “public benefit” under this head

· likely more stringent than the other 3 heads

· must be within the spirit and intendment of the Statute of Elizabeth (Native Communications Society of BC)

· two approaches in this case:

· traditional: analogizing from the Statute of Elizabeth

· court did not do that because it will be relying on decided cases and the law will not be keeping pace

· modern approach: ***

· evaluate directly whether the purpose at issue is beneficial to the community or of general public utility

· this approach recognizes that the law around charity must keep pace with new social needs

· For the benefit of the community’ requirement more often centers on who is the recipient. (Vancouver Society of Immigrant & Visible Minority Women)

· test must focus on charitable purposes as well as activities, since the charitable character of an activity can be ascertained only through reference to the purpose for which it is being undertaken (Vancouver Society of Immigrant & Visible Minority Women)

· Not only look at activities, but also the purpose. Some activities may not seem charitable on its face but are in fact part of a large charitable initiative if viewed in light of a charitable purpose

· Immigrant aid not under this heading!



5. Beneficiaries in Charitable Trust

· The community must be a definite community or section of the community; it must be identifiable as such; it must be of appreciable importance; 

· It must not depend on any personal relationship to a particular individual or individuals.    

· Must be essentially impersonal and must not depend on their relationship to a particular individual. 

· [bookmark: _GoBack]Individual potential beneficiaries cannot sue to enforce a charitable trust.
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[bookmark: _Toc310547194]Introduction

· Purposes for trusts

· tax avoidance

· For example, decreasing the value of the asset base (artificially)

· Provision for family through successive property interest

· Incapacity

· Corporate – joint ventures, debentures, insolvencies

· Investments

· Pensions

· Beneficiaries police the trusts

[bookmark: _Toc310547195]History of Trusts

· Equitable interests include

· Trusts

· Equity of redemption

· Buyer’s interest under an agreement of purchase and sale

· Equitable leases

[bookmark: _Toc310547196]Types of Trusts

1. Express trusts – trust imposed by the parties (parties intended to have a trust)

· powers of a trustee should be clearly outlined in the trust document

· most disputes turn on what actually are the powers given to the trustee

2. Resulting trust – trust imposed by operation of law (intention not relevant)

3. Constructive trust – trust imposed by law as a remedy for unjust enrichment

[bookmark: _Toc310547197]Principles of Equity

· Equity considers the conduct of the plaintiff and is discretionary

· Equitable cause of action  equitable remedies

· Common law cause of action  equitable remedies ONLY IF common law remedies are inadequate

1. Equity will not suffer a wrong to be without a remedy

· Equity will intervene to protect a right that is not enforceable at common law

2. Equity follows the law

· Equity does not override statute or common law

· Equity supplements and makes common law less rigid and strict

3. Those who seek equity must do equity

· Requires plaintiff who seeks equitable relief must act fairly towards the defendant (for the future)

4. Those who come to equity must come with clean hands

· Plaintiff’s past conduct must be clean and not against conscience

5. Where the equities are equal, the law prevails

· Common law prevails when both sides have legitimate claims

6. Where the equities are equal, the first in time prevails

· Works with #5 to create the bona fide purchase for value without notice doctrine

7. Equity imputes an intention to fulfill an obligation

· when a person is obliged to do some act but does another act that could be regarded as performance of the original act, the act performed will be viewed as performed in the eyes of equity

8. Equity regards as done that which ought to be done

· Where there is a specifically enforceable obligation, equity regards the parties as being in the positions they would have been in after performance of the obligation

9. Equity is equality

· Equity assumes equal division provided there is no evidence to the contrary

· Presumed proportionality amongst contributors

10. Equity looks to the intent rather than the form

· Equity looks at substance rather than the form

11. Delay defeats equity

· Delay, laches, etc defeats an equitable claim

12. Equity acts in personam

· Equity has jurisdiction over the defendant personally

· Focus on individual cases

13. Equity will not assist a volunteer

· Equitable remedies will not be given to a person who has not given value

· Because the common law is worried about gifts without consideration and equity should not be trumping that

14. A trust will never fail for the want of a trustee

[bookmark: _Toc310547198]Powers vs Trusts

· Power = an authority vested in a person to deal with property that he/she does not own

· Sometimes the key to a case is to differentiate whether it was a power that is given or a trust that is created

· Either can achieve the objective sometimes

· Trust vs Powers

· MUST exercise the power/discretion vs MAY exercise power/discretion

· Fidicuary vs MAY be a fiduciary

· Trustee owes a fiduciary duty to the beneficiaries

· Act in the best interests of the beneficiary, a duty of utmost good faith

[bookmark: _Toc310547199]Legal and Equitable interests compared

· Ownership/title to property is split

· Legal title = management of the property

· Equitable title = enjoyment of the property

· Both legal/equitable title can be freely alienable (unless otherwise specified)

· Property rights are in rem

· Contractual rights are in persona

· Legal rights are in rem

· Equitable rights are in persona (but carry characteristics of in rem)

· Equitable rights can now be transferred/assigned/alienated

· Equitable rights/interests have characteristics of proprietary interests

· Beneficiary may:

· Terminate trust and demand legal title

· Sell or mortgage equitable interest

· Devise equitable interest in a will

· Pursue interest of property that landed in hands of 3rd party (through rules of tracing)

· Subject to bone fide purchasers for value without 

[bookmark: _Toc310547200]Mere equities

· [bookmark: _GoBack]With “mere equities” the focus of the court is on the conduct of the parties rather than quality of the interest

· No substantive proprietary interest

· Right to set aside transactions for undue influence, fraud
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[bookmark: _Toc310547147]Requirements for a Valid Express Private Trust

1. Capacity of the parties (trustee, settlor/testator, beneficiary)

2. Trust constituted – (vesting of legal title in trustee)

3. Three certainties

4. Meeting requisite formalities (depending on the type of property being dealt with)

[bookmark: _Toc310547148]Completion of Trusts or Vesting

· Assuming settlor has capacity, must consider whether trust has been completely constituted

· Settlor must do all that is needed to transfer title, because

· Equity will not complete an incomplete gift – must comply with common law rules of transfer

· Equity will not aid a volunteer

· Constituted: legal title to the property is put in the name of the trustee

· Constituted trust cannot be revoked unless trust document allows this power expressly

· If power of revocation exists, court may find a life estate more likely in construing the intention of the settlor

[bookmark: _Toc310547149]Vesting in a Trustee

· Testamentary trusts – legal title transferred through the will

· Inter vivos trusts

· Settlor must be shown to be legally obligated under the rules of effective gift making or by contract

· Intention is key (can be founded by reviewing all evidence and documents and surrounding circumstances)

· Two factors in Vesting (form of dealing + type of property)

i. Forms of dealing

· Form of dealing is determined by looking at the intention of the settlor (review all evidence and the circumstances)

· Intention of the settlor can be “repaired” through 3 mechanisms if they do not properly convey the property under common law (covenants in favour of volunteers – a simple statement saying “I will give it to you, but does not follow through with the transfer”)

i. Strong v Bird (only for executors)

ii. Donationes mortis causa

· “If I die this yours, but if I live I’m keeping it”

iii. Covenants under seal

· If the convenant is under seal the beneficiary may have a claim under common law of contracts

· If the beneficiary is a party to the covenant, he can sue

· If the trustee is a party, the beneficiary can force the trustee to sue

iv. Equitable estoppel

· Leading someone on by giving them an expectation will give rise to an estoppel and settlor cannot claim he did not have the intention of a trust – very difficult to establish

· First 3 forms are in the way of gifting, the last way is not gifting

1. Transfer property directly to trustee

2. Transfer property to trustee through a 3rd party

· These situations involve where transfer documents are to be registered with a third party (ie. Registering at a land title office or registering shares)

· Rule (Milroy):

i. Transferor must do everything that is required in regards to the nature of that property, exception in Rose

· Rose - Court will impose a trust prior to the actual registration of title if the transferor has done everything they need to do in order to effect the transfer (The Trustee must have been put in a position by the Settlor whereby they can complete the transfer without any assistance from the Settlor)

ii. Courts will not assist transferor in completing the transaction when transferor made an attempt and failed, exception in Strong v Bird, and other cases listed above

3. Trustee makes a personal declaration (settlor wants to be trustee himself so makes a personal declaration that equitable interest is to go to beneficiary)

· Intention of the settlor is key (most cases are very fact driven so need to argue on the facts, no technical words need to be used)

· There can be exceptions as listed above (equitable estoppel, etc)

· The settlor needs to be immediately and unconditionally bound (Carson)

· Non-communication of the trust to the beneficiaries is not crucial (Glynn)

· Strong v. Bird

· When an incomplete gift is made during the donor’s lifetime and the donor appoints the would-be recipient as executor, the vesting of the property in the donee as executor may be treated as completion of the gift

· Requires looking at these 4 conditions:

i. Testator made purported immediate gift in her lifetime 

ii. Testator failed to make the gift to the donee legal in an inter vivos transfer (no consideration, nor under seal). 

iii. Testator's intention did not change before death: When testator died, she still had the intention to donate the property 

iv. Intended legal recipient became legal owner

· Beneficiary must be holding equitable interest and then subsequently get the legal interest, through a will, for Strong v Bird to apply (Re Halley)

· Covenants under seal

· Contractual covenants (with “valuable” consideration)

4. Settlor agrees with beneficiary by contract that a trustee will be appointed to hold property in trust

· Courts have a policy not to encourage gifts so if there is a contract they will be more likely to give effect to the intention of the settlor

ii. Type of Property

· Requirements for the transfer under common law (or statute law) must be satisfied

· Transfer requirements differ due to the nature of the property in question (ie. Real property vs personal property vs shares)

[bookmark: _Toc310547150]Introduction to 3 certainties 

· Certainty of subject matter

· Certainty of words

· Certainty of objects

· the 3 certainties are inter-related and reflexive

· The 3 certainties, if present will allow the courts to find a valid trust, missing a certainty there won’t be a trust and the following can result

· Lack of certainty of subject matter  trust in part (if there are parts of the trust that have certainty in subject matter) or trustee holds property in a resulting trust for the settlor (or estate)

· Lack of certainty of words/intention  depending on the construction: Outright gift to “trustee” or “trustee” will simply hold a power of appointment over the property instead of a trust

· Lack of certainty of objects  resulting trust in favour of the settlor

[bookmark: _Toc310547151]Certainty of subject matter

· Test: Is the trust property and the beneficial interest ascertained or ascertainable?

· Both type of property and the amount (Beardmore)

· Property: anything of value that is legally capable of transfer (including equitable interests), future property is acceptable as long as it is legally ascertainable

· Amount: what quantity should the beneficiary get? either give a specific #, give a formula or leave discretion to trustee (ie. Discretionary trust)

· Trustee may also use “equity is equality” to distribute equally amongst 2 or more beneficiaries

· “residue” is ascertainable at law

· “reasonable income” is certain, it means “objectively reasonable income” (Golay)

· Courts tend to lean in favour of finding this certainty (it is not applied as strictly as certainty of intention)

[bookmark: _Toc310547152]Certainty of Words (aka Certainty of Intention)

· Courts will apply this certainty strictly

· Test: Is there a certain and immediate intention to create a trust? (general intent of the settlor to benefit someone is not enough, must have an intention to create a trust)

· Intent is usually a question of fact and degree

· Essentially a question of construction taking into account:

· Precatory words (ie. Wish, request, desire with confidence, etc) raise a presumption that it is an absolute gift to trustee because the words only raise a moral obligation and not “enough” to put the person into the imperative obligation of a trustee (Hayman v Nicoll)

· However, courts do not simply conclude there is lack of certainty based on just the words. The courts will review the whole document to see the entire context and circumstances (in order to search for imperative language). –equity looks at the intent rather than the form

· “dispose” should be strong enough to impose a trust (Pavlich’s comment based on the Hayman case)

· Words need not be technical, BUT must convey intent

· Words are interpreted with their dictionary meanings in light of the settlor’s conduct and surrounding circumstances

· Best to use the word “in trust”

· KEEP in mind the doctrine of repugnancy

· Description of the trust property cannot be repugnant that it confers conflicting rights to different people

[bookmark: _Toc310547153]Certainty of Objects

· Certainty around the identity of the beneficiary is what “certainty of objects” is all about

1. Persons as beneficiaries, or

2. Charitable purposes as beneficiaries (see section on charitable purpose)

· Different levels of certainty are required depending on whether it is a bare trust, fixed trust, trust powers, or power of appointment

· Important because the beneficiaries are the ones that enforce the trust

· Questions to ask include:

a. What kind of trust is it? (bare trust, trust powers, fixed trust, power of appointment, or a gift?) – decide which one it is and then look under each of the headings to find which test(s) to apply

· Consider the words used, this will go back to certainty of intention a little bit

· If the trustee did not intend a trust, perhaps it could be a gift?

· Also consider the virtue of the person’s office to see if a trust would have been intended

· Really a matter of construction/wording to see which of the following situations it will be

· Use of the word “may” (power) vs “must” (trust)

· Usually if there is a gift over in the document that implies a power of appointment rather than a trust

b. Is there linguistic certainty?

c. What definition of ascertainability is required?

i. Class ascertainability vs individual ascertainability?

d. Can the trust actually function in practice? (ie. Not administratively unworkable)

[bookmark: _Toc310547154]Trusts and Powers Distinguished

· Trusts include:

· Bare trust: 

· Legal title is held for the benefit of another 

· No active duties except to convey legal title when called upon by the beneficiary

· Fixed trust:

· Trust in which the beneficiaries’ interest is fixed

· no discretion as to the quantity or whether to distribute

· trustee has an obligation to distribute the amount

· Trust powers (discretionary trust)

· Trust in which a trustee is given the power/discretion to decide who the beneficiaries will be and how much to give, and when to give

· [bookmark: _GoBack]Trustee must exercise their power and distribute to someone, but have discretion as to who/how much/when (in a power of appointment the done may exercise the power) (Re Manisty)

· Like a combination of a trust and a power of appointment

· Powers include:

· Power of appointment:

· Done of the power is given a discretion to distribute to beneficiaries, but no obligation to exercise the power (unlike in trust powers) – just a duty to consider (Re Manisty)

· General: appoint anyone, including the donee himself

· Special: appoint anyone in the named class of objects (Gulbenkian Settlements)

· Intermediate (hybrid): appoint anyone except the named class of objects (Re Manisty and Re Hay’s Settlement)

· It is possible that an instrument can be a combination of the 4 items above in relation to different pieces of property

[bookmark: _Toc310547155]Evidential Certainty vs Conceptual Certainty

· Conceptual certainty: words used by the settlor (by reviewing the document as a whole) certain enough to allow a trustee to arrive a definition?

· Evidential certainty: sufficient factual information for trustee to apply the settlor’s definition’s as found in the conceptual certainty stage?

[bookmark: _Toc310547156]Bare Trust 

1. Is there linguistic certainty?

· Have you defined the beneficiaries with sufficient clarity, so that a trustee can apply either the Class Ascertainability test or the Individual Ascertainability test to determine who the beneficiaries are?

· Identify of beneficiary is stated (ie. To Vienna Wong) or a class of persons are listed (ie. “to all of my employees”

· Linguistically uncertain when it says, “to my family”, “to all of my friends” etc

· Evidentiary certainty is not required at this stage, only conceptual certainty is required

2. What definition of ascertainability is required?

· Class ascertainability test is to be applied (the “list” test): Trustee must know each and every object which is a beneficiary so the trustee can make a complete list of all beneficiaries (Broadway Cottages Trust)

3. Can the trust actually function in practice? (ie. Not administratively unworkable)

· Usually will not be administratively unworkable because a bare trust will have identified a certain individual and no discretion is vested in the trustee

[bookmark: _Toc310547157]Fixed Trust 

1. Is there linguistic certainty?

· Same test as in bare trusts

2. What definition of ascertainability is required?

· Class ascertainability test is to be applied (the “list” test): Trustee must know each and every object which is a beneficiary so the trustee can make a complete list of all beneficiaries (Broadway Cottages Trust)

2. Can the trust actually function in practice? (ie. Not administratively unworkable)

· Usually not an issue because there needs to be a “complete list” in order to pass #2

· evidential uncertainty by itself should not invalidate a trust power because it is always possible to get directions from the court (Baden 1)

[bookmark: _Toc310547158]Trust Powers (Discretionary Trusts)  

1. Is there linguistic certainty?

· Same test as in bare trusts

2. What definition of ascertainability is required?

· Question of fact

· Individual ascertainability test is to be applied (the “in/out test”): Trustee is able to say with certainty whether “ay given individual is or is not a member of the class” – no need to draw up a list of people (Baden 1, Re Manisty) – but keep in mind the application is more stringent than when it is simply a power of appointment  (Re Hays)

· Malfeasance: trustees can be restrained by an eligible beneficiary if they exercise their powers improperly

· nonfeasance: if no appointment is made, the trustee can be compelled by the court on application of eligible beneficiaries

· a large number of “not sure”/”don’t knows” are acceptable

· but still must have a group of “yeses” so the trustee can administer the trust

3. Can the trust actually function in practice? (ie. Not administratively unworkable)

· While the Individual Ascertainability test allows a Discretionary Trustee to simply say "in/out" to any potential claimant, the duty to appoint adds another layer to the Individual Ascertainability test for a Discretionary Trustee. (Re Hay’s)

· The Discretionary Trustee must identify claimants by class and category.

· The Discretionary Trustee must then make inquiries about the classes of beneficiaries, and the individuals within those classes

· The Discretionary Trustee must then decide on some priority as between the classes and categories of beneficiaries

· Then, the Discretionary Trustee must distribute trust property within the guidelines that they have established. 

· This test thus requires a Discretionary Trustee to compare potential beneficiaries  so while the Discretionary Trustee need not list all beneficiaries, the Trustee must still be aware of all potential beneficiaries.

· the range of objects is not so “hopelessly wide” that the trust is administratively unworkable (i.e. cannot be properly supervised by a court because of “evidential uncertainty”)

· discretionary trust will fail if the class of objects is so wide that the court considers the power too difficult to supervise and enforce (administratively unworkable) (Re Manisty)

· the trustees must be able to formulate reasonable and clear criteria to guide their discretionary distribution to beneficiaries

· but keep in mind that evidential uncertainty, by itself, does not make a trust power void, because the trustee can always apply to court for direction (Baden 2)

[bookmark: _Toc310547159]Power of Appointment

1. Is there linguistic certainty?

· Same as bare trusts but if a power is conceptually uncertain, then VOID

2. What definition of ascertainability is required?

· Question of fact

· Individual ascertainability test is to be applied (the “in/out test”): Trustee is able to say with certainty whether “ay given individual is or is not a member of the class” – no need to draw up a list of people (Re Gestetner Settlement (1953))

3. Can the trust actually function in practice? (ie. Not administratively unworkable).

· Duties in applying the test: (Re Hay’s)

· The donee is not compelled to distribute. 

· The donee must have considered the range and class of beneficiaries

· The donee need only make distributions by considering the merits of a particular claimant

· There is no need to compare a claimant with other claimants. 

· Therefore, there is no need to compile a complete list of objects

· Therefore, the basic "in/out" individual ascertainability test is sufficient. 

· a power will not fail because it is administratively unworkable (Hay’s Settlement)

· the mere width of a power cannot make it impossible for tees to perform their duty nor prevent the court from determining whether the tees are in breach” (Manisty’s Settlement)
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[bookmark: _Toc310547160]Contingent Future Interests

· Future and present interests are both alienable (but price for future interests could be less)

· Future interests usually gives the holder possessory rights some time in the future

· Future interests (remainders and reversions) can be vested interests or contingent (and unvested) interests

· Contingent interests require certain things to happen before the future interest vests

· Vested interests have the interest vested on transfer

· Examples of contingent interests

· Condition precedent: “if you turn age 30”

· Condition subsequent: “to you, but if you cease to use property for educational purposes, then to X”

· Determinable interest: “to you while you are married to X”

· under certain circumstances, contingent interests can be viewed as property. Circumstances including:

1. contingency does not effectively bar alienation of the thing

· conditions that bars holders from alienating will be struck down

2. content of the contingency is not one that is void for vagueness or a contravention of public policy

· public policy is fluid and changes over time

3. compliance with the rule against perpetuities



[bookmark: _Toc310547161]Rule Against Perpetuities

· a rule created to avoid people determining the use of property from their graves

· rule prevents vesting after many generations or remoteness of vesting

· rule of perpetuities deals with vesting of equitable interest in the beneficiaries

· objective is to vest the interest in a defined period of time

· this rule does not mean trusts cannot last for a long time

· it just means that the beneficiaries must be identified within a certain timeframe (identified – vesting in equitable interest, and able to become qualified – satisfies the conditions)

· Rule (under common law and nowadays modified by statute): one has to be able to say at the outset of the trust and with absolute certainty that under the terms of the trust the vesting of equitable interests if they were to occur would do so within lives in being at the time of the creation of the trust plus an additional 21 years

· Creation of the trust for wills occurs on death

· “lives in being” if the lifespan of everyone alive at the time the trust was created

· [bookmark: _GoBack]look for situations where the person is giving to grandchildren

· a trust is void is one remote possibility can be construed such that it vests outside of the life in being + 21 year period

· draftsperson can remediate this in the drafting of the trust by saying “if this violates the rule, the beneficiaries still get the equitable interest”. This effectively saves the whole trust from clapsing

· remote possibilities disregard practical and biological impossibilities (but nowadays the sky is the limit when it comes to having children at a late age)

[bookmark: _Toc310547162]Legislative Action – Perpetuity Act

· the common law rule became a trap for the unwary individuals and unfair

· legislation was introduced to preserve the policy and reasoning behind the rule but eliminated absurdities that would arise through its strict application

· one of the absurdities was the fact of a void trust

· Perpetuity Act remediates absurdity in 3 principal ways

1. Allow actual events to unfold (wait and see) within the allowed period – ss8-9

2. Allows for reduction of age contingencies, recognition of natural limitations on giving birth, general cy-pres (discretion of the judge), etc – see Section 3 for order of applying the remediation tools

· Pretty much the statute rewriting terms of the trust

3. Allows settlors/devisors to choose a straight 80 year period as a substitute of lives in being + 21 years

· In BC many statutory bodies are exempt from the rule

Application of remedial provisions

3  The remedial provisions of this Act must be applied in the following order:

(a) section 14 (capacity to have children);

(b) section 9 (wait and see);

(c) section 11 (age reduction);

(d) section 12 (class splitting);

(e) section 13 (general cy pres).

Eighty year perpetuity period permitted

7  (1) Subject to subsection (2), an interest in property which either

(a) according to the express terms of the disposition creating it, or

(b) by necessary implication from the terms of the disposition creating it,

must vest, if at all, not later than 80 years after the creation of the interest does not violate the rule against perpetuities.

(2) For the purpose of subsection (1) only, an interest created under the exercise of a special power must be considered to have been created at the date of the creation of the power.

Possibility of vesting beyond period

8  No disposition creating a contingent interest in property is void as violating the rule against perpetuities only because of the fact that there is a possibility of the interest vesting beyond the perpetuity period.

Presumption of validity

9  (1) Every contingent interest in property that is capable of vesting within or beyond the perpetuity period is presumed to be valid until actual events establish that the interest is incapable of vesting within the perpetuity period, in which case the interest, unless validated by the application of section 11, 12 or 13, becomes void.

(2) A disposition conferring a general power of appointment, which but for this section would have been void on the ground that it might become exercisable beyond the perpetuity period, is presumed to be valid until the time, if any, it becomes established by actual events that the power cannot be exercised within the perpetuity period.

(3) A disposition conferring a power other than a general power of appointment, which but for this section would have been void on the ground that it might be exercised beyond the perpetuity period, is presumed to be valid and becomes void for remoteness only if, and so far as, the power is not fully exercised within the perpetuity period.

[bookmark: _Toc310547163]Formalities

· Vesting legal title in the trustee must follow formalities set out for the respective property interests

· Vesting equitable title in the beneficiary must also follow some formalities (not necessarily as strict as legal title)

· Law and Equity Act

· Disposition of equitable interests in land in BC require no formalities (s. 59)

· a written memorial of legal interest in land is necessary to validly constitute a trust

· Wills Act (or Wills, Estate & Succession Act)

· More strict than intervivos transfer or risk intestacy

· Wills, Estate & Succession Act not yet passed into law

· Testator must manifest his intention to leave property to persons in a will in the presence of 2 independent witnesses, with some statutory exemptions and two exemptions by equity (secret trust and half-secret trust)

· Secret and half-secret trust (exemptions in equity) are not as significant in BC due to the introduction of the new Act

· Section 4

· Construction of wills cannot be aided by extrinsic evidence unless:

· The will is meaningless,

· Provision is ambiguous, or

· Expressly allowed by the Act

· Section 58 – Curing Deficiencies

· Court has discretion to make fully effective a will that does not comply with the Act

· Can also use as the testamentary intention of the deceased persons

· Section 59 – Rectification of will

· Only for:

· Errors from accidental slip/omission 

· Misunderstanding of the will-maker’s instructions

· Failure to carry out the will-maker’s instructions

· Extrinsic evidence allowed

· 180 day limitation for rectification once it is registered

·  “equity follows the law” and “equity looks to intent rather than form” must be balanced by the courts to decide cases where the formalities for equitable title were not followed

· Some formalities include:

· Contracts for the sale of land need to be in writing (Law and Equity Act, s59)



Construction of instruments

4  (1) If this Act provides that a provision of this Act is subject to a contrary intention appearing in an instrument, that contrary intention must appear in the instrument or arise from a necessary implication of the instrument.

(2) Extrinsic evidence of testamentary intent, including a statement made by the will-maker, is not admissible to assist in the construction of a testamentary instrument unless 

(a) a provision of the will is meaningless, 

(b) a provision of the testamentary instrument is ambiguous 

(i) on its face, or 

(ii) in light of evidence, other than evidence of the will-maker's intention, demonstrating that the language used in the testamentary instrument is ambiguous having regard to surrounding circumstances, or 

(c) extrinsic evidence is expressly permitted by this Act.

Court order curing deficiencies

Section 58  (1) In this section, "record" includes data that

(a) is recorded or stored electronically,

(b) can be read by a person, and

(c) is capable of reproduction in a visible form.

(2) On application, the court may make an order under subsection 

(3) if the court determines that a record, document or writing or marking on a will or document represents 

(a) the testamentary intentions of a deceased person, 

(b) the intention of a deceased person to revoke, alter or revive a will or testamentary disposition of the deceased person, or 

(c) the intention of a deceased person to revoke, alter or revive a testamentary disposition contained in a document other than a will.

(3) Even though the making, revocation, alteration or revival of a will does not comply with this Act, the court may, as the circumstances require, order that a record or document or writing or marking on a will or document be fully effective as though it had been made 

(a) as the will or part of the will of the deceased person ,

(b) as a revocation, alteration or revival of a will of the deceased person, or 

(c) as the testamentary intention of the deceased person.

(4) If an alteration to a will makes a word or provision illegible and the court is satisfied that the alteration was not made in accordance with this Act, the court may reinstate the original word or provision if there is evidence to establish what the original word or provision was

Rectification of will

Section 59  (1) On application for rectification of a will, the court, sitting as a court of construction or as a court of probate, may order that the will be rectified if the court determines that the will fails to carry out the will-maker's intentions because of 

(a) an error arising from an accidental slip or omission, 

(b) a misunderstanding of the will-maker's instructions, or 

(c) a failure to carry out the will-maker's instructions.

(2) Extrinsic evidence, including evidence of the will-maker's intent, is admissible to prove the existence of a circumstance described in subsection (1).

(3) An application for rectification of a will must be made no later than 180 days from the date the representation grant is issued unless the court grants leave to make an application after that date.

(4) If the court grants leave to make an application for rectification of a will after 180 days from the date the representation grant is issued, a personal representative who distributes any part of the estate to which entitlement is subsequently affected by rectification is not liable if, in reasonable reliance on the will, the distribution is made 

(a) after 180 days from the date the representation grant is issued, and 

(b) before the notice of the application for rectification is delivered to the personal representative.

(5) Subsection (4) does not affect the right of any person to recover from a beneficiary any part of the estate distributed in the circumstances described in that subsection.



[bookmark: _Toc310547164]Fully Secret and Half Secret Trusts

· Exceptions that fall outside of the Wills Act

· Secret (and half-secret) trusts are enforced to keep trustee from asserting otherwise or breaching a promise (prevent fraud committed by the trustees)

· Section 59 of the Law and Equity Act

[bookmark: _Toc310547165]Fully Secret Trusts

· Intention to benefit a beneficiary is not disclosed in the will

· Will will name a person, B as “beneficiary” and B would need to know B is merely a trustee for the person that will be the real beneficiary

· Secret trusts can be created with intestacy (ie. trustee can agree to receive on intestacy as trustee and not true beneficiary)

Ottaway v Norman 

· Conditions the testator must follow to create a fully secret trust:

· Intend the beneficiary named in the will to hold the legacy on trust for the real beneficiary

· During testator’s lifetime, must communicate to trustee that testator intends trustee to receive and hold for the benefit of the real beneficiary

· Trustee’s acceptance or acquiescence to the proposal

· Trustee takes the legacy beneficially if the above fails

· Trustee will hold for testator’s estate in a resulting trust if they find out the real beneficiary’s identity after testator’s death (Re Boyes)

· Instructions in a sealed envelope for review after death is considered communicated 

· Must bind the trustee’s conscience before testator’s death

[bookmark: _Toc310547166]Half Secret Trusts

· Will reveals that the person named in the will as beneficiary is actually receiving the property as trustee for the real beneficiary

· Identify of the real beneficiary is not revealed

· Conditions

· Testator must communicate to trustee that trustee is to hold property in trust for C before the will is made

· Testator must communicate to trustee the identity of the beneficiary before the will is made

· Parole evidence rule can be used to prove identify of the beneficiary

· Trustee must indicate acceptance before or at the time the will is made

[bookmark: _Toc310547167]Revocation of the Express Trust by the Settlor

· Settlor cannot control the trust once it is created, unless powers in the express trust allow him/her to do so – e.g. power for the amendment or revocation of the trust(Bill v Cureton)

· “that a voluntary settlement, where the trust is actually created…. That the author if this settlement is bound by it, and is not entitled to the assistance of this court to release herself from it…” (Bill v Cureton)

· Beneficiaries can terminate the trust under the rules of Saunders and Vautier

[bookmark: _Toc310547168]Resulting Trusts

· Categories:

1) Automatic resulting trust

· Cases where an express trust was established but available beneficial interests were not exhausted or the trust fails to take place

· Settlor need not have intended for the beneficial interests to revert to him, this avoids the trustee from being unjustly enriched

2) Presumed intention resulting trust

· Cases where a transfer of property (without consideration). There is a presumed (but rebuttable) presumption the person intended to keep the equitable title as to the effect that not to grant equitable title even though legal title has been transferred to a grantee

3) Common intention resulting trust

4) Quistclose trust

5) ART and unincorporated associations: bona vacantia

· Need to know difference between presumed resulting trust and presumption of advancement

· Resulting trust is when the equitable title reverts back to the testator or settlor

[bookmark: _Toc310547169]Automatic Resulting Trusts

· Occurs in the following common situations:

1. Transfer of legal title to trustees in a trust that turns out to be void

· Usually the case of non-compliance with one of the 3 certainties

· IRC v Broadway Cottages

· A case that the trust is invalid due to lack of certainty of object – not possible to draw up a list of all the objects in the discretionary trust (this test is later replaced by the is/is not test) 

2. Transfer of legal title to trustee without disposing fully of the equitable interest

· Trustee holds the residue (surplus of the estate) in trust for settlor or next of kin – rebuttable presumption (Re West)

· If the will says otherwise or there is evidence of a contrary intention then there may not be a resulting trust

· Court can sometimes interpret this in another way and say it is not a trust but rather an outright gift with a condition that the “trustee” pay the debts first, then in this case the “trustee” can get the residue (Re Foord)

· Use of the word “absolutely” shows intention of outright gift + condition

· Use of personal terms such as “my sister” shows intention of outright gift + condition

· Must differentiate between a contract and a trust (Schmidt v Air Products Canada)

· Case where 2 companies merged and both had a pension plan. Company then dissolved and terminated the pension plan. Employees and company fought to see who keeps the surplus

· Contract  read the terms of the pension plan to see who keeps

· trust  subject to trust principles, an express trust for the benefit of employees and employer cannot take UNLESS

· terms of trust names employer as beneficiary

· employer reserved power of revocation when trust was created

· if there was an express/implied declaration of trust then this is a trust, not a contract

· in the present case, one of the plan’s intention was for pension funds to belong completely to the Bs under the trust

· another plan’s money was not held under a trust but under a contract to fund employee pensions using an annuity policy – surplus revert to the company 

3. Transfer of property to another subject to a specific limitation or condition precedent which has not occurred

· Barclays Bank Ltd v QuistClose Investments

· Bank lent money to Quistclose to pay dividends but dividends were not paid. Bank tried to argue the money was held on a resulting trust with the bank as beneficiary

· Lord Wilberforce treated the debtor as having primary duty to use the money for the purpose intended. If the primary duty fails, the secondary duty is that the money is held in a resulting trust for the lender

· Provides greater security for creditors and an equitable interest in the money

· Priority claim for creditors

· Provides an exception to the general rule that lender has no interest in the money once lent and advanced to the borrower or its agent

4. Surplus of funds after trust purpose has been achieved

· The trust exhausts only some of the trust property leaving a surplus of funds after the trust purpose has been fulfilled, a resulting trust for the settlor may arise in respect of the surplus

· However, if it is impossible to locate the contributors (impossible to hold on resulting trust), then the court may reject the finding of an ART (Re Gillingham Bus Disaster Fund)

· Re British Red Cross Balkan Fund - example

· A fund was raised by public subscription for the assistance of the wounded in the war and there was a surplus

· The court held that the surplus was held on an automatic resulting trust for the individual subscribers and they were entitled to get back their share of the surplus

· Unused fund as Bona vacantia 

· In Re West Sussex Constabulary Fund

· In the circumstances of street entertainment, raffles and sweepstakes, the relationship between collector and giver is founded in contract but not in trust, therefore, they are simply surplus funds belonging to no one once the association is moribund – belong to the Crown

· excursus into unincorporated Associations

· clubs advancing a purpose while member subscriptions or donations are collected 

· there is concern over who the fund will go to when the unincorporated association dissolves 

· Re West Sussex

· Under the rules of the unincorporated association (WSC), only dependents could benefit as set out in the contract

· On Jan 1, WSC ceased to exist and therefore later decision regarding the allocation of the surplus in June was held to be invalid

· The court held that the rules set out in the contract have to be applied strictly and therefore the members cannot claim the surplus as they have agreed that they personally would derive no benefit and the surplus is  considered as bona vacantia – belong to the Crown

· Any funds acquired through legacies and donations are held on an ART for the donors or their heirs

· Re Bucks Constabulary Fund (No.2)

· The court distinguished this case from Re West Sussex on the basis that the rights of entitlement on dissolution in this case is determined by the rules of trust law rather than contract

· The UA was registered under UK Friendly Society Act and S.49 vests all property in trustees for the sole benefit of the members – therefore, the rule in trust law applies

· Noted that there is an odd decision in this case – when an UA left with a single member, that member will not be entitled to all the remaining assets because that member could not be “an association” – the surplus will then be bona vacantia



[bookmark: _Toc310547170]Presumed Intention Resulting Trusts (“PIRT”) and their rebuttal

[bookmark: _Toc310547171]Presumption of Resulting Trust

· Presumption is a rule of evidence – only prima facie – a rebuttable presumption

· If there is no special relationship between the parties, there is a presumption that the transferor lacked an intention to give the beneficial interest of the assets to the transferee, and the transfer is not seen as a gift, but as a resulting trust

· Actual intention is paramount (the most important) – presumption of resulting trust will only operate when the actual intention is absent – actual intention trumps the presumption

· Presumption arises when:

· a purchase of property in the name of another, or

· a voluntary transfer of property to another

· when the destination of the equitable interest is unclear then the PIRT will prima facie arise and a trust will be imposed on the transferee to retain the equitable title in the transferor 	

· The onus is on the recipient of the legal title (transferee) to establish that the transferor intended to transfer the equitable interests as well

· Based on a balance of probabilities

· Must give evidence of a contrary intention of the transferor

· Presumption will be relied on only if it still not clear whether recipient was intended to have beneficial ownership, because the evidence is either unavailable or unpersuasive. This will most of the time arise where the transferor is dead (inadmissible when the actual intention is for an illegal purpose)

· Presumption of Resulting Trust is raised if:

· There is a voluntary transfer from one person to another, or

· There is a purchase by someone who supplies the purchase money, but directs that title be taken in the name of another person.

· The recipient is a stranger to the transfer or purchase, or

· A person transfers assets to or purchases assets in the name of a CO.

· Presumption does not apply to testamentary gifts, and it is assumed that transferors intend to give away all of their assets

· Testamentary disposition can only be made by will. But a disposition which does not require the death of the donor for its consummation is not testamentary. Thus a voluntary settlement vesting property in trustees for the benefit of the donor for his life, and after his decease for the benefit of other persons, with a power of revocation, is not testamentary: it takes effect immediately upon its execution, and is not postponed until after the donor's death

· Where a joint bank account is set up to help look after depositor’s affairs AND there is declaration by depositor to give balance to co-tenant on death, this is not avoidance of Wills Act.  (Young v Sealey)

[bookmark: _Toc310547172]Application of Rule

· Difference between making the recipient a mere trustee vs a gift (with conditions) is all dependant on intention (Standing v Bowring)

· Simply creating a joint account, without more, is not enough evidence to show the person intended to give away equitable interest (Niles v Lakes)

· The fact that one of the joint account holders did not contribute to, nor draw upon, the joint account does not prevent that person from having a beneficial interest (Standing v Bowring)

· Even if the person was not allowed to draw upon the account does not mean they cannot hold an equitable interest (Young v Sealey)

· Presumption of advancement is limited to husband/wife and parental relationship (Russell v Scott)

· In a case where there is no presumption of advancement, satisfactory affirmative proof of an intention to confer a beneficial interest supplies the place of the presumption (Russell v Scott)

· Presumption of resulting trust and presumption of advancement only shifts the burden of proof (Russell v Scott)

[bookmark: _Toc310547173]Presumption of Advancement

· Presumption is a rule of evidence – an exception where the purchaser is under a species of natural obligation to provide for the transferee

· The transferee will own outright if he can successfully rebut the PIRT (presumption of advancement is one of the means to rebut)

In BC, the presumption of advancement applies to

· Legally married spouses (when property transferred from the husband to the wife)

· Uncertain if it will apply to wife  husband transfers, unclear

· The intention of this rule was that previously a man’s earning power is higher than a woman, but currently it seems to be equal

· Parents with children under the age of 19

· No presumption of advancement if the adult child is a dependent

· Courts will consider whether the adult child is a dependent, if so it is evidence that it may be a gift (or advancement)

Independent child cannot rely on the presumption of advancement

Presumption can be rebutted by evidence of the real intention of the transferor

· Lack of awareness of the transaction

· Lack of capacity to make a gift

· Failing to turn their minds to the issue

Onus is on the transferor to establish he/she did not intend it to be a gift (rebutting the presumption)	



[bookmark: _Toc310547174]Application of Rules

· Acts or declarations of the party (the father) - before or at the time of purchase/transfer, or immediately afterwards if constituting part of the transaction - are admissible in evidence either for or against the party (to support or rebut the presumption of advancement) who did the act or made the declaration (the father). (Shpherd v Cartwright)

· Subsequent declarations are admissible as evidence only against the party who made them and not in his favour ("declarations against interest" or to support the presumption of an advancement only) (overruled by Pecore).

· Presumption of advancement still exists in BC and Manitoba, until abolished by legislation (Mehta)

· Presumption is very strong when neither side can present their intentions (or if both their evidence are equally as strong and contradicting) (Mehta)

· strength of the presumption of advancement will vary according to the circumstances of the case (Mehta)

· This case the judge said that the “When the husband used moneys of which the wife was joint owner with him to purchase a property and took the deed thereof in his own name there arose a rebuttable presumption that he held as trustee for himself and his wife jointly.” – therefore, the husband held the joint bank account and relevant property in trust for his wife and himself (Warm)

[bookmark: _Toc310547175]Illegality and Presumptions

· Illegality will exclude evidence that rebuts a presumption 

· Transferor conveys property to transferee in order to pursue some unlawful activity, e.g. to avoid creditors. Then the transferor wishes to regain title to the property and seeks retransfer.

Issues: Can the transferor rely on the presumption of a resulting trust? Can the illegal activity be used as evidence to rebut a presumption of advancement?

· Ex turpi causa rule: the law ought not to compensate people who have suffered loss in the course of their own wrongful actions (Scheuerman)

· However, by precluding an effective trial because of illegality and the absence of clean hands meant that the transferee in whose name legal title now resided obtained a windfall (both legal and equitable title will be vested on him)



Doctrine of Locus Poenitentiae

· Cannot use an illegal/immoral reason to rebut presumptions

· The illegal purpose is not relevant when the person need not rely on it (because there is already a presumption of resulting trust) (Gorog v Kiss)

· should not obtain satisfaction from a court of law with where his own conduct is wrongful – favour the current possessor (Foster v Foster)

· the law condemns and penalizes the fraudulent act, not the fraudulent intent

key is that there was nobody harmed by this illegal purpose (Goodfriend v Goodfriend)



Where there is a PIRT 

· the presumption will be upheld despite the illegal purpose since the party in whose favour the presumption exists need not rely on the illegality

· The court can permit an action to go forward and simply not hear the evidence of the fraudulent intent that would rebut the presumption – give effect to PIRT without the need to hear evidence of fraudulent intent (David v Szoke)



Where there is a PA:

· Evidence disclosing illegal purpose is not ordinarily admissible to rebut the presumption

· Such evidence is admissible where the party relying on it withdraws from the transaction before carrying it into effect – locus poenitentiae

· This doctrine applies regardless of whether the parties withdraw because of the change of heart or impracticability to carry out the plan

The doctrine of locus poenitentiae really depends on which presumption we apply before we can tell if the illegal purpose will be taken into the picture



[bookmark: _Toc310547176]Nelson v Nelson (Australian Court)

Mother transferred property to son/daughter to obtain some government benefits. In theory, presumption of advancement applied and the property is a gift. She successfully rebutted the presumption of advancement with her illegal purpose.

House of the Lords rejected the test in Tinsley v Milligan (when there is PIRT, the court does not need to look at the evidence of illegal purpose and the party can rely on the PIRT), so should this test apply in Canada?

· “Public conscience” test, i.e. “ balancing the adverse consequences of granting relief against the adverse consequences of refusing relief.” 

Is the purpose an “affront to public conscience?” 

This requires application of these criteria: 

· (1) proportionality 

· (2) The civil sanction must further the purpose of the statute and not impose further sanction for the unlawful conduct. 

· Thus a court needs to review the statute to see what sanctions are contemplated. The law does not over penalize. 

· One must see whether the statute intends unenforceability of rights in all circumstances or whether the scope is limited according to seriousness of the conduct, to that necessary to protect the objects and policies of the statute and whether the Act contemplates penalties beyond those set out in the statute.

[bookmark: _Toc310547177]Common Intention Resulting Trusts

· If both parties have a common intention that they will share property (or contribute to property) owned by one of them, the court will declare that the property is held in resulting trust for both parties in accordance with their intention. 

· This common intention may be explicitly stated, or implied by conduct

· Amount to be held in resulting trust dependent upon their portion of contributions

· Contribution made by one spouse and freely accepted by the other in the use of acquiring a common household give rise to a rebuttable presumption that the parties both intended that there would be a RT in favour of the donor

[bookmark: _Toc310547178]Pettkus v Becker 

Case that rebutted common intention resulting trusts in favour of constructive trusts

Constructive trust requires:	

1. An enrichment

2. A corresponding deprivation

3. Absence of any juristic reason for the enrichment

· There must be some connection between the acquisition of property and the deprivation to apply the doctrine of unjust enrichment
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