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**if there is an issue of RESIDUE OF AN ESTATE look to ART*****

EQUITABLE INTERESTS

· Legal interest - ius utendi et disponendi - control and management and disposition

· Equitable interest - ius fruendi et disponendi - enjoyment and disposition

· Cannot be defined in just one way - a collection of related concepts

· They arise through:

· Express creation

· Ex express trusts, wills

· Implied and constructive trusts

· A contract for the sale of land

· Equity of redemption in mortgages

· They are in personam interests - they are attached to persons

· Also Beneficiary’s interest is in rem - “against the world” - proprietary interests

· They have an actionable right --> can recover against a fraudulent or insolvent trustee
· B is different from normal creditors, who would have a right to share in proceeds on a pro rata basis
· B can claim the actual trust asset, unless it is in the hands of a BFPVN - “equity’s sweetheart”

· Expectancies - hope of a benefit under a discretionary trust

· Mere Equities - a right that is ancillary to the recognition of an equitable interest

· When you have a right to claim relief in equity, but it is based on conduct of parties rather than the quality of the interest

· Holder has right to claim relief in equity, but doesn’t have an equitable interest

· Ex: right to set aside a transaction because of undue influence

· Beneficiary’s equitable interest is vulnerable to a BFPVN

EXPRESS TRUSTS

Main issues: vesting, type of trust, three certainties, perpetuities and formalities
· A device that enables separation of legal and equitable interests in a property or estate

· Can be created inter vivos or per mortis causa
· Once settled, the settlor falls out of the picture and cannot terminate or revoke the trust (bill v cureton)
· Settlor can include powers for the amendment or revocation in the trust though

· Even in the case of spectral spouse / children

· A voluntary settlement is binding upon the settlor

· Within a single trust, trustees may:

· Hold some property on a non discretionary trust

· Hold other property on a discretionary trust

· To benefit one or more members of a group of beneficiaries

· Hold property subject to a power to appoint someone in a named group

· Or the power of appointment may be given to someone other than the trustee - “donee of the power of appointment”

· In order to be effective, an ET must be fully constituted
· 1. Is the trust VESTED?

· Even if all 3 elements of the express trust are satisfied, the trust is only properly constituted once the trust assets are vested in the trustee (milroy)
· Vesting depends on:

· (1) The form of dealing / type of transaction

· How did the settlor create the trust - gift or a contract?

· Gift - equity requires the same formalities as the common law to give effect to the transfer
· (2) The nature of the types of property and their legal requirements for transfer

· Land - transferred by registration in LTO

· Stocks and shares - transferred by registration in books of the company

· Money

· Just hand it over

· Chattels (chose in possession): car, cattle etc

· Hand it over, can use “symbols” like keys for a car

· Debts (chose in action): assignment

· Property is often divided into real vs personal

· And then personal is further divided:

· Choses in action - intangibles

· Choses in possession - tangible items
· (3) Indirect transactional devices such as that contained in the rule in strong v. Bird
· (a) Express Trusts can be created 3 ways: when are they vested?
· 1. Declaring himself a trustee of the property
· Continue to hold legal title but now for the benefit of the beneficiary
· Vested on execution of the trust because the settlor turned trustee already holds legal title to the property
· 2. Appointing a trustee

· To hold the property in trust for B - via trust deed or a will
· Vesting depends on type of property

· Gift - title must be transferred into Tees name

· *the type of property will point to the rule of transfer required by law
· 3. Agreeing under a contract with a beneficiary that a trustee be appointed to hold trust property for B
· *can ascertain the form by looking at all relevant evidence

· Document, context of writing and its circumstances, who is trustee
· Vested when the beneficiary can enforce the contract

· The trust becomes effective when it can be shown that the settlor is legally obligated
· Immediately and unconditionally bound under the rules of effective gift making or under rules of enforceable contracts
· (b) What if it was INCOMPLETE
· Equity will treat the transfer as effective where the donor has done everything he is able to do legally in the ordinary course of business to transfer the gift to the donee/trustee (re rose)
· Trust is vested once the settlor has done everything in his power to effect the transfer (re rose)
· A transfer may be completed if it can be shown that the transferor intended to be immediately and unconditionally bound (carson)
· Creating a transfer to take place after your death (that does not comply with Will requirements) shows you did NOT intend to be immediately bound (carson)

· Trust may still be constituted even if T never tells the beneficiaries about their interest (glynn)

· Trust may still be constituted if B’s never receive the dividends but they were used for B’s benefit by the settlor (glynn)

· If it is an imperfect inter vivos gift - use rule in Strong v. Bird

· Rule - equity will perfect an imperfect inter vivos gift where the intended donee acquires the gift property by indirect means

· Ex: A ---> B a gift but it is not completed, and later B gains possession of the object of that intended gift, the court will deem the transfer to have been completed

· In the case - if an inter vivos gift is imperfect by reason only of the fact the transfer is incomplete/not vested, the incomplete gift will be perfected when the donee subsequently acquires the property in the capacity of executor of the settlor’s estate
· *limited to circumstances in which there was a present intention to make the gift at the time of D’s death
· Accepted into canadian law
· 2. Are all 3 CERTAINTIES present?
· Must have certainty of: words/intention, subject-matter, and object
· (a) CERTAINTY OF INTENTION
· Usually clear by title of document - “deed of trust” or “trust settlement”
· Equity looks at substance not form - so the word trust doesn’t have to be used, its all about what the settlor intended to create
· Ex “I request”
· Courts look to see whether the language shows an intent to create a trust, or an out and out gift combines with the hopes that the transferee may use it to help another
· Courts will look to words ordinary meaning and to how they operate in the context of the document

· A settlor’s words and conduct must signify a clear intention to establish a trust, but the use of the word trust is not necessary (nicholl)

· Precatory words like “in full confidence that X will do as I wish” will create a hope, not a trust (nicholl)

· A request to do as settlor has previously expressed may not be enough to create a trust (nicholl)

· (b) CERTAINTY OF SUBJECT MATTER
· Certainty of the property in the trust
· Anything recognized as property by law can form the subject matter
· Property - anything of value that is legally capable of transfer

· Ex right to salary is not transferrable and thus cannot be subject matter

· For the trust to be valid have to properly identify:

· 1. The type of property
· 2. Amount of the beneficial interest
· TEST for certainty
· Both the property and the interest must both be ascertained or ascertainable at the time the trust was created (beardmore)

· Ex 3/5 of my estate is not certain enough (beardmore)

· Cannot just wait and see what the trust SM will be, have to know when you create it
· If the property is uncertain, the trust will fail and Settlor retains both legal and beneficial title (beardmore)

· If the interest is uncertain, then the trust fails but the transferee hold it on resulting trust for the settlor
· If the trust is certain but the beneficial interest is uncertain, the beneficial interest will fail (sprange)
· But if subject matter is intended to be on an objective standard - it may not be uncertain (re golay)

· Ex: let someone have “a reasonable income from my other properties”
· Reasonable income was not considered uncertain because it was intended to be on an objective standard
· (c) CERTAINTY OF OBJECTS
· This is certainty around the identity of the beneficiary

· Required for trusts and for powers of appointment
· A beneficiary can be identified:
· By name
· By description
· “oldest person living on greenacre”
· As members of a specific group
· “my children”
· Conceptual uncertainty - when the words used are inexact, making it unclear who the intended beneficiary is

· Relatives and dependents are conceptually certain (baden 2)

· Dependent - anyone wholly or partly dependent on the means of another

· Relative - both trace legal descent from a common ancestor

· Evidential uncertainty - where the definition of the group or class of potential B’s is clear, but there is not enough factual information to apply that definition to a B

· Ascertaining the existence / whereabouts of the class members

· Court is never defeated by evidential uncertainty (SACHS in Baden 2)
· History of TESTS: (for fixed and discretionary trusts)
· A trust was valid only if the language used to describe the objects was clear enough for the trustee to draw up a “complete list” of objects (IRC v. Broadway Cottages Trust)
· “is or is not” or “individual ascertainability” test is devised (re gestetner)
· Whether the wording on object selection has been expressed with sufficient clarity such that one could say of anyone that s/he “is or is not” a member of the class of objects set out by the settlor
· “is / is not” was rejected and the list certainty was affirmed (re gulbenkian)

· Need a full list of the class in order for the court and trustees to perform the equality is equity
· Baden 1: Rejected list certainty for discretionary trusts, but kept it for fixed trusts
· List certainty test for fixed

· “is or is not” for trust powers and powers of appointment
· *CURRENT TESTS*: degree of certainty of object required depends on the type of trust
· (a) FIXED TRUST - identity of each B is included within a fixed group who MUST receive under the trust
· TEST - class ascertainability / list certainty: Where the objects are precise enough that they can be individually identified, and if more than one the class description is precise enough to ensure each member of the class is listed - list certainty test (IRC; baden 1)
· Bare trust - similar but not identical to fixed trust

· No substantive duty placed on trustee

· They just hold title for B who can terminate the trust at will
· (b) DISCRETIONARY TRUSTS OR TRUST POWERS - Trustee MUST exercise DISCRETION in selecting (a) the beneficiaries OR (b) the quantum of interests to be enjoyed

· TEST: Description of the objects must meet the individual ascertainability test / is or is not and the range of objects must not be so hopelessly wide that the trust is administratively unworkable (baden 1)
· Can you with certainty say whether any given individual is or is not a member of the class of beneficiaries

· Test is satisfied if you can say someone IS a member - do NOT have to be able to prove someone is not (SACHS in Baden 2)

· They have to prove they ARE - of they can’t do that, they are not

· Is it administratively unworkable?
· Where the class, although it meets the test of ascertainability, is so hopelessly wide that it is beyond the management capability of the trustees

· If the class is too LARGE it may be evidentially uncertain
· If the is / is not test is met, then there is conceptual certainty (baden 2)

· Evidential uncertainty does not by itself render the trust uncertain, but must not be administratively unworkable (re hays)
· A DT will fail if there is evidential uncertainty that becomes administratively unworkable (baden 2)

· That was the whole discussion around “relatives”
· *Baden 2 - a trust will not necessarily fail for evidential uncertainty so long as a reasonable number of members can be identified

· Ie its ok to have uncertainty for some
· However, if that evidential uncertainty becomes too wide, it will be administratively unworkable
· A trust will not fail for evidential uncertainty as long as you can identify at least a substantial number of objects (megaw in Baden 2)
· Test was accepted by SCC into Canadian law in jones v. T eaton co

· *this test is satisfied as long as: (baden 2)
(a) there is certainty regarding who would (not) qualify, and 

(b) Its possible to point to a reasonable number of persons coming within the class description
· *existence of a gift-over in a trust document likely implies the settlor’s intention to create a power

· Because it signals that they had discretion to go one way or the other, and if that was for some reason not exercised, they have to provide for the money in the gift-over

· In a discretionary trust, trustees have a fiduciary duty to exercise their discretion in the most appropriate way (re hays)
· They must be fully informed about options under the trust, and they must consider those options
· The trustees then must distribute, but still according to their discretion - having considered the options
· (c) POWER OF APPOINTMENT - Trustee or DOA is empowered to act if they choose to do so, but they are not obliged to act

· Gives trustee/donee broad powers to choose beneficiaries from a widely defined group

· Not a duty to appoint, just an ability to

· TEST: is/is not

· No mere power is invalidated by it being impossible to ascertain every object of the power (re manisty)

· Trustee must (in relation to a mere power)

· Consider whether or not he should exercise it

· Consider the range of objects of the power

· Consider the appropriateness of individual appointments
· Can be administratively unworkable

· Donee of a power is free to do nothing so they don’t have to be able to formulate reasonable and clear criteria to guide their discretion

· Will be defeated if there is conceptual/linguistic/semantic uncertainty

· Ex “can choose between all good looking people in the class”

· Would be too hard to ascertain who was in the class

· Broad categories such as “my relatives” and “my descendants” have been held to be conceptually certain

· Could be compelled to consider without being capricious, arbitrary or in bad faith (re manisty)

· A power is not uncertain simply because the ambit is wide (re manisty)
· Only right Bs have is to ask DOA/trustee to consider their claim (re manisty)
· Whereas in a DT/trust power, the trustee is under a FD to exercise the appointment (re manisty)

· Even when a donee has wide discretion on whether or not to appoint, they still must ensure that, if they do make a distribution, it is made on rational and defensible grounds
· 3 types of powers:
· (a) general powers

· Donee can appoint anyone - including himself

· (b) special powers

· Donee can appoint only persons in a specific class of objects
· (c) hybrid powers

· Donee can appoint anyone except persons in a proscribed class
· Affirmed in Manisty

· Trustee has an absolute discretion and cannot be obliged to take action (re manisty)
· A single trust document can contain all 3 types of trusts / powers
· Administrative powers - given to trustees so they can respond to unforeseen or changed circumstances

· Is it a TRUST POWER or a POWER OF APPOINTMENT?
· Look at wording - are trustees compelled to act? Or can they act at their discretion?
· Trust = must, power = may
· 3. IS THERE A FUTURE INTEREST?

· Property rights can be include present rights and future interests
· Ex a lease:
· Tenant has present right of control and enjoyment - “interest in possession”
· Freeholder has a fee simple title in reversion - “future interest”
· Future interests - a presently held right which, after the passage of a defined time and the realization of described circumstances, will lead to possession
· Presently held rights to future possession and management
· Future interests are in rem - especially against concurrent creditors
· Future interests can be vested or contingent

· (a) Vested Future Interests

· Interest is vested on transfer, but possession is postponed to the future
· *these are presently held rights to future possession
· Reversions
· Remainders - Vested if 2 conditions are satisfied
· 1. The person or persons entitled to the interest are ascertained
· 2. The interest must be ready to take effect forthwith and only be prevented from doing so by the existence of some prior legal interest
· Ex A would have it fully, if not for B’s life estate

· If either condition is not satisfied, the remainder is contingent

· (b) Contingent Future Interests

· A future interest, the possession of which is dictated by satisfaction of some contingency

· Not vested until the contingency or delimitation has occurred

· Still can be sold and marketed as property
· The circumstances identified in the condition or delimitation must:
· Not effectively bar alienation of the thing
· Not be vague - e.g. eligibility based on religion
· Not contravene public policy (see Human Rights legislation on prohibited discriminations such as race, gender sexual orientation etc) or conditions that dictate celibacy
· 1. Condition Precedent (Remainders) - “to A if she turns 30”

· B must satisfy some condition before receiving the interest

· 2. Condition Subsequent (rights of entry) - “to A but if she uses the money for school, then to B”

· Interest can be voided due to some triggering event

· Subject to divesting

· 3. Determinable Interest (rights of reverter) - “to A so long as he is married to X, when he is not, to B”

· ***when you see this, it might be a PROTECTIVE TRUST (see below)

· Must comply with the Rule Against Perpetuities
· Show that the contingency will not have the effect of vesting the interest in the future at a date that is too remote
· Have to determine whether the contingent future interest is capable of vesting in a person within the perpetuity period

· RAP is about preventing settlors from creating perpetual trusts

· Requires that B’s interest, if it is to vest, must vest within a defined time period that begins at the time the trust comes into effect

· Within the time period, B must:

· Be capable of being identified

· Be able to become qualified so they they can terminate the trust if they wish

· CL: one had to be able to say with absolute certainty at the outset of the trust, that under its terms the vesting of equitable interests will do so within lives in being at the time of the creation of the trust plus an additional 21 years

· 3 elements:

· Absolute certainty of vesting at the commencement of trust

· Within those lives in being at commencement of the trust

· Plus 21 years and, if needed for a conceived but unborn child, an additional 9 months

· Examples of RAP issues

· “to B for life, remainder to those of B’s children who attain the age of 25 years”

· CL replaced by Perpetuity Act

· Changed CL 3 ways:

· S.8-9 - allows actual events to unfold within the allowed period (“wait and see”)

· Section 8. Possibility of vesting beyond period. No disposition creating a contingent interest in property is void as violating the rule against perpetuities only because of the fact that there is a possibility of the interest vesting beyond the perpetuity period.

· Section 9. Presumption of validity
· (1) Every contingent interest in property that is capable of vesting within or beyond the perpetuity period is presumed to be valid until actual events establish that the interest is incapable of vesting within the perpetuity period, in which case the interest, unless validated by the application of section 11, 12 or 13, becomes void
· (2) A disposition conferring a general power of appointment, which but for this section would have been void on the ground that it might become exercisable beyond the perpetuity period, is presumed to be valid until the time, if any, it becomes established by actual events that the power cannot be exercised within the perpetuity period
· Allows for reduction of age, recognition of natural limitations on giving birth - s.3
· Section 3 - The remedial provisions of this Act must be applied in the following order:
· a) section 14 (capacity to have children);
· When people are assumed to have kids:

· Women - 12-55 years

· Men - 14+
· b) section 9 (wait and see);
· c) section 11 (age reduction);
· d) section 12 (class splitting);
· e) section 13 (general cy pres).
· S.3 gives organizational approach to perpetuity clauses found to have violated the common-law rule, which are now seeking remediation under the Act
· S.7 - allows settlors to choose a straight 80 year period as a substitute for LIB + 21
· Section 7. Eighty-year perpetuity period permitted. (1) Subject to subsection (2), an interest in property which either (a) according to the express terms of the disposition creating it, or (b) by necessary implication from the terms of the disposition creating it must vest, if at all, not later than 80 years after the creation of the interest does not violate the rule against perpetuities.(2) For the purpose of subsection (1) only, an interest created under the exercise of a special power must be considered to have been created at the date of the creation of the power.”
· The Act is very cumbersome
· Policy: Do we even need this rule today?
· 4. WERE ALL FORMALITIES COMPLIED WITH?

· A transaction may not be valid if formalities were not complied with
· Equity looks to substance not form
· Looks to intent of transferor
· Will not allow fraudsters to hide behind the law
· Ex: if A --> B with oral expression of trust for C, court will not like B keep the money and hide behind the fact that A did not put it in writing
· BC has abolished formalities in creating and transferring the equitable interest in inter vivos transactions, but the legal estate must still comply
· A written disposition of the legal interest in land is necessary for it to vest in the trustee
· S.54 Law and Equity Act

· Statute of Frauds 

· S.1 - agreements concerning interest in land are to be in writing

· S.2 - assignment of beneficial interest held in trust is not enforceable unless in writing

· S.3 - exceptions

· Resulting and constructive trusts

· S.5 - representations of character and credit

· Formalities are more important for testamentary dispositions - required to prevent intestacy

· 2 equitable EXEMPTIONS to formalities

· (1) SECRET TRUST

· Intention to benefit a B is NOT disclosed in the will

· Used for illegitimate children, mistresses etc

· Will just has a “beneficiary” - and that B knows he is actually a trustee for some other, unnamed B

· Requirements: Testator must:

· (a) intend that the beneficiary, B, is to hold the legacy on trust for C

· Testator’s intention to benefit the beneficiary must be clear from the evidence (ottaway)

· If a gift in a will appears absolute, clear evidence is required before the court will assume the testator intended otherwise (mccormick)
· (b) during his lifetime, T must communicate to B that they are receiving as a trustee for C, and identify who C is

· In mccormick - it was enough that T told B on his deathbed where the letter was that contained all the various beneficiaries

· (c) B must accept or acquiesce to this proposal

· If B is given property in the will, but has not learned of T’s intention, he will take beneficially

· If B has agreed, but only finds out who C is after T’s death, then B holds on resulting trust for T’s estate (re boyes)

· What if B refuses to give to C? FRAUD

· If B agrees to act as trustee, expressly or by any mode of action which B knows will give T the impression and belief that B fully agrees to the request, then B will be converted to a trustee by the principle than an individual cannot be benefited by his own personal fraud (mccormick)

· Is an exception because, if B refuses to carry out the secret trust, equity will not let him hide behind the statute of frauds and will enforce the trust even though it does not comply with formalities

· (2) HALF-SECRET TRUST

· It is stated in the will that B is actually a trustee for an undisclosed beneficiary

· Cannot occur on intestacy

· Whereas a fully secret trust can occur on intestacy

· Requirements:

· (a) A must communicate to B that he is to hold property on trust for C before the will is made

· (b) A must communicate to B the identity of C before the will is made
· No apparent reason for this difference from fully secret trusts

· External evidence is allowed to enable proof of the identity of the B indicated in the will (blackwell)
· Allowed because the evidence does not vary the will, it simply gives effect to the testator’s intent

· Limits to this freedom include identifying B before the will is executed

· Otherwise testator’s could just avoid the wills act formalities by telling a trustee he had discretion

· (c) B must indicate his acceptance before or at the time the will is made

· Need for secret and half secret trusts has been largely removed because of society’s increased acceptance of affairs/illegitimate children

· STATUTORY exception to formality = Rectification of a will

· Under WESA, courts can rectify a will under s.59

· “(1) On application for rectification of a will, the court, sitting as a court of construction or as a court of probate, may order that the will be rectified if the court determines that the will fails to carry out the will-maker's intentions because of

· (a) an error arising from an accidental slip or omission,

· (b) a misunderstanding of the will-maker's instructions, or 

· (c) a failure to carry out the will-maker's instructions.

· 2) Extrinsic evidence, including evidence of the will-maker's intent, is admissible to prove the existence of a circumstance described in subsection (1).

· (3) An application for rectification of a will must be made no later than 180 days from the date the representation grant is issued unless the court grants leave to make an application after that date.

· *this statutory power for courts will likely reduce the need to rely on rules of secret and half-secret trusts

RESULTING TRUSTS

· Trusts which are based on unexpressed by presumed intention

· Do not depend on intention of the settlor

· Arise in 2 circumstances:

· 1. When there is a surplus of trust assets from an express trust that has failed (ex for uncertainty of object) or was not exhausted

· Gives rise to an automatic resulting trust (ART)
· 2. When there has been a gratuitous transfer of property, or a purchase with title taken in the name of another

· Gives rise to presumed intention resulting trust (PIRT)

· Basis for both categories was giving effect to the assumed common intention of the parties

· ARTs
· Not so much the assumption that A intended to keep beneficial interest, its more automatic because B is perceived as getting more than intended

· To give the surplus to B beneficially would result in him being unjustly enriched (re vandervell)

· So say that equitable remains with transferor, so transferee is not UE

· Gives A a propriety interest in Bs assets, so if B goes bankrupt, A takes priority over creditors

· This was challenged in westdeutsche landesbank

· *look to the document to see if it says what to do**
· Occur in 4 circumstances:
· (1) Transfer of legal title to trustees in a trust that turns out to be void

· Ex express trust fails for non-compliance with 3 certainties 

· In IRC v Broadway Cottages it was not possible to draw up a list of all the objects, so it was invalid and Tees held legal title on ART for settlor

· (2) Transfer of legal title to trustee without disposing fully of all the equitable interest

· Where proceeds from an estate are not fully exhausted, Tees hold legal title but not the equitable estate unless specifically granted to them - they hold on trust for settlor or testator’s heirs (re west)

· **LOOK AT TRUST DOC - ART will not occur if the trust has terms dealing with the disposition of surplus monies (schmidt v. Air products)

· (3) Quistclose Trust - Transfer of property to another with specific limitation that has not occurred

· Exception to the rule that a lender has no interest in the money once lent

· Created when creditor lends $ to debtor for a particular purpose

· If that money is used for any other purpose, it is held on RT for the creditor

· Since lendor is then the beneficiary of the RT, they can restrain how the borrower uses it

· Even if A lends to B, and B puts the money in the bank and then defaults, if the bank knew the purpose of the loan, they cannot use it for B’s debts - they hold it on RT for A (this is what happened in the case)

· So even a 3rd party with knowledge can be deemed to hold it on RT

· (4) Surplus of funds after a trust-purpose has been achieved

· Where the trust exhausts only some of the trust property, leaving a surplus after the purpose was fulfilled

· This often occurs in an unincorporated association

· Unincorporated Associations: basically clubs - a group of 2 + people bound together by one or more common purposes = sports, religion, politics etc (re west sussex)
· * this is a way to get around the ban on purpose trusts, because it is made up of individuals

· 3 possibilities on dissolution - depend on whether its governed by contract or trust
· 1. Held on ART by the members

· 2. Held by members under contract rules

· 3. Held by Crown as bona vacantia
· Relevant in this section because UA’s often have rules etc that are like a CONTRACT

· So can be analyzed on trust OR contract law

· Trust analysis: will determine the ultimate destination of legal title in the unused funds goes to the transferor (re british red cross and gillingham)

· Contracts analysis: destination of unused funds dispersed in accordance with contract, or else considered bona vacantia (property of the crown) (re west sussex)
· UA issues in context of ART relate to:
· How unincorporated associations acquire property

· Member subscriptions

· Donations or contributions from supporters/street collections/raffles etc [In Re West Sussex; Re Bucks constabulary]

· How that property is held

· By individual members, or

· By the secretary/treasurer on trust for the group

· What happens to funds on dissolution of the unincorporated association? what Re West Sussex and Re Bucks Constabulary are concerned with. Is property:

· Held on an ART by the members

· Held by members under contract rules – equality is equity

· Held by the Crown as bona vacantia 

· Purpose trusts, apart from limited exceptions, aren’t allowed – there is no B to enforce the trust

· Must have someone to enforce the trust (can’t be the S unless they have set aside specific powers for themselves to do this)

· People get around this by creating these UAs – UA enters into contract (impliedly, by conduct, etc.) 

· Consider to what extent these contracts apply when there are surplus funds

· Contract law:
· Contract law: In respect of contributions from street entertainments, raffles and sweepstakes, the relationship between collector and giver are founded in contract, not trust (west sussex constabulary)

· *look to see if there is a CONTRACT

· If it specifies that is to happen with $$, that will overrule ART (bucks constabulary)
· If the contract stipulates what is to happen to excess $, then that applies and dependents have no further claim in trust law (bucks constabulary)
· But if it doesn’t specify, then ART will take over

· Collection boxes - givers intend to part with the money and so any surplus is bona vacantia (west sussex constabulary)

· Trust analysis:

· ART will be found when settlor/contributors to the fund are ascertainable (red cross balkan fund)

· Ex in the case, individuals had donated to those wounded in the balkan war and they were all individually known - so could hold $ on ART for all of them

· But if the way of collection makes it almost impossible to find the donors, ART will not apply (despite judgement that said there was an ART in re gillingham bus disaster - has not since been followed)

· Ex street collections
· *ART may be a remedy for CONTRACTS that don’t specify what is to happen with $

· ART may be used as a way to distribute funds on dissolution of the club when the rules/contract are silent on the subject

· *trusts steps in where contracts fails
· Legacies / major donations: here the purpose is important, so once it is achieved the excess funds are held on an ART (west sussex constabulary)
· PIRT: Based on presumed intention not to give beneficially in the circumstances of a gratuitous transfer

· PIRT occurs when there is:

· A purchase of property in the name of another, OR

· A voluntary transfer of property to another, AND

· There is no clear evidence concerning the actual intention of the transferor about who is intended to benefit from the transfer

· Generally, courts assume that a gift was NOT intended, and there is a presumption of resulting trust

· A rebuttable presumption that it was intended to transfer legal title and not equitable title
· Transferee holds the legal title on trust for the transferor or the person who supplied the purchase price (dyer)
· Onus is on person alleging the gift to rebut that presumption and prove that a gift was intended by the transferor or the person who paid

· Rebuttal:

· Can be rebutted by clear evidence of intention to make a gift (standing v bowering)

· A joint bank account does not necessarily rebut the PIRT, even with a standard bank form signed (niles v lake)

· If one party contributes all the money to a joint account, a PIRT will occur in favour of that person (russell)

· But if a contributor to a joint account declares her intention to benefit the other person, that will be affirmative proof to confer a beneficial interest (russell)

· Does not have to make this intention known to the beneficiary

· If intention is for B to have no interest in the joint account until death, that is enough to rebut the PIRT (young v sealey)

· Exception: PRESUMPTION OF ADVANCEMENT
· In certain familial relationships, the PIRT does not arise, and the presumption is of a gift (murles v franklin)
· Shifts onus to transferor to show their intention that refutes PA
· PA operates in transfers from:

· (a) parents --> minor children (since Pecore)

· Shephard v. Cartwright 

· Young v. Young - not extended to adult dependent children because of difficulty defining dependency (pecore)

· (b) husbands --> wives 

· Abolished everywhere except Manitoba and BC

· Presumption only applies in traditional marriages (Mehta Estate)

· PA applied to money held in a joint account, and anything purchased with that money (warm v warm)
· (C) wives ---> husbands

· No PA at common law

· Presumed H holds on RT for wife (re mailman)

· REBUTTAL OF PA: transferor will be arguing in favour of a PIRT, transferee will be arguing in favour of a PA

· *there are limits on evidence that can be used - timing and illegality
· (A) Timing:
· The acts and declarations of the parties before or at the time of the purchase or so immediately after it as to constitute part of the transaction, are admissible in evidence either for or against the party who did the act or declaration (shepherd v cartwright)

· But subsequent declarations are admissible as evidence only against the party who made them, not in his favour (shepherd v cartwright)

· Ex here, dad’s action of having kids sign over shares may have shown that he never intended a gift, but it happened long after the gift (5 years) so it was inadmissible as evidence to rebut the PA

· (B) Illegality

· If the gift had an illegal purpose, evidence of that purpose cannot be used to rebut PA

· Ex A gives property to B in order to pursue some unlawful activity, or to avoid some lawfully protected interest of 3rd parties = transfer to avoid creditors

· Later, A wants to regain title, B refuses so A tries via PIRT

· Can A give evidence of that improper motive to show it was intended to be a PIRT?

· When par delictum applies (both parties are guilty), the courts tend to favour the possessor (foster)
· Initially courts took very strong stand on this

· To allow evidence of the illegal intention that explained the transaction to rebut the presumption, would enable a litigant to prosecute his case without clean hands (scheuerman - SCC)

· Policy*: If we refuse to accept this evidence, isn’t the transferee getting a windfall? An unjust enrichment? Even though the transferee was likely complicit in the illegal purpose!?
· Exception to illegality = locus poenitentiae

· Allows normally excluded evidence to be used for rebuttal

· Applies when parties never actually carry out their intended scheme and repent of it

· TEST: If A --> B to effect an unlawful plan, but they withdraw from the scheme before it has been fully executed, A is not precluded from bringing evidence of their dishonest intentions to rebut the PA and reclaim the property provided she has withdrawn from the transaction by dealing with the creditors through payment

· *applies regardless of whether it was a change of heart or because the plan became unnecessary

· What if the illegal purpose could not have / did not occurred?
· Intent to defraud is not enough to exclude the evidence (goodfriend)

· Ex if A transferred to B to evade creditors, and there were no actual creditors, then the evidence can be used (goodfriend)

· In this case, Ms G and her husband were swingers and she had her H transfer the house to her so a woman couldn’t sue him for “alienation of affections”

· There was no such thing as alienation of affections and so they couldn’t have effected the illegal purpose

· He was allowed to use the evidence to rebut PA
· This shows a broadening in the law - SCC didn’t follow strictness of scheuerman 

· If parties have an unlawful intent, but there were no actual creditors, then can maybe listen (david v szoke)
· Courts have also heard cases, just without evidence of the illegal intent

· Ex david v. Szoke - H was drunk, transferred house to girlfriend - evidence both wanted to unlawfully keep the house from a potential injured party

· Since there was no injured party, the court didn’t have to hear evidence of the unlawful intent

· Declared PIRT

· Non-PA example: tinsley v. Milligan (HL)

· Lesbian couple purchased home, both contributed, was in one’s name so other could fraudulently get social security benefits

· Was able to rebut PA through evidence of contribution to purchase price
· *even if illegality is known to courts, if a person can rebut PA without relying on that illegality, then court can hear it*

· Broadening the case law - even though this is not canada

· Australia - allowing evidence of illegality rebut PA

· Law has been broadened in AUS

· Nelson v. Nelson - let mom use evidence of her illegal purpose in transferring house to daughter (to get a subsidy she wouldn’t get if she was a home owner)

· Noted that the illegality rule was formulated in a different world than we have today

· Have to balance adverse consequences of granting relief against adverse consequences of refusing it

· TEST: if illegality is to preclude effective enforcement, is the purpose of the scheme an affront to public conscience

· Have to apply criteria:

· Proportionality

· The civil sanction must further the purpose of the statute and not willy-nilly impose further sanctions for the unlawful conduct.

· Thus a court needs to review the statute to see what sanctions are contemplated and its frame of reference. If the statute law does not over penalize then nor should the courts

· In the case, if daughter won, mom would lose her house - this is a penalty beyond that in the statute - mom won

THE BENEFICIARY
· Nature of Bs interest
· Equitable title: held by the beneficiary, gives him personal rights against the trustee

· Role / interest of beneficiary must remain separate from that of the trustee (schalit)

· B was unsuccessful in trying to distrain for unpaid rents --> needed to be trustee

· But sometimes B can perform trustee’s duties if acting as an agent of the trustee (re bagot)

· B is still subject to the duty to act in the best interest of Bs (including herself)

· Beneficial title: when the B gets exclusive entitlement to the benefits of a given asset

· *not all equitable titles are beneficial entitlements***

· Ex a sub-trust

· A--->B for C

· C --> declares trust for beneficial interest for D

· C has equitable interest, but not beneficial because it is holding that on trust for D

· C has bare equitable title

· B has a personal (in personam) right against the trustee for breach (re bagot)

· Equitable interest is in the trust fund AS A WHOLE (archer-shee v garland)
· First, in UK said distinct equitable interest in each individual item (baker v archer-shee)

· That decision was appealed - showed that in NY, they said the right was to the fund as a whole (archer-shee v. Garland)
· In favour of the position that interest is in the fund as a whole: (archer-shee v garland)
· Since it is the trustee who has exclusive power to dispose of shares and can unilaterally extinguish the legal title in each item

· By contrast to say the Bs ET is in the individual items of the of the trust is to place it in items that often fluctuate quickly and constantly

· When the trust is discretionary - seems B cannot have equitable title in each and every item - given that their appointment, and the scope of that appointment, is contingent on the exercise of trustee discretion

· In these circumstances the nature of the B interest is of rights against trustees for proper administration of the estate (garside v irc)
· Against interest in fund as a whole: (archer-shee v garland)
· The beneficiary can terminate the trust and acquire outright (legal and equitable) title in the property under the rules in Saunders v. Vautier 
· How does the B’s ownership of simply a personal right to the administration of a fund square with the beneficiary’s in rem right to “trace” individual items of misappropriated property in that fund? 
· When trustee fraudulently transfers trust property and transferee is not a BFPV the B can recover from that third party - in rem aspect of the beneficial interest

· Shows B has an in rem right in each item

· ALIENATION OF BENEFICIAL INTEREST
· Can be transferred:

· Beneficial entitlement can be disposed of as a chose in action (a form of property that describes can only be claimed or enforced by action, and not by taking physical possession)

· Include debts, company shares, negotiable instruments, copyrights, rights of action founded in torts or breach of contract

· Law and Equity Act - s.36 assignments of debts and choses in action

· Formality - can transfer equitable estate from B1 to B2 if B1 delivers written notice of the assignment to trustee

· Compliance with this section allows B2 to sue the trustee directly (di guilo)
· Doesn’t have to do so via B1, who may have died or disappeared

· At CL - if B2 wanted to sue trustees, the cause of action had to be in name of B1 because of privity - B2 wasn’t a party

· Equity - B2 took an equitable chose and could sue in his own name

· S.36 removes differences between contract and trust

· Compliance (written notice to trustee of the assignment) allows B2 to sue alone in any court (di guilo)

· If there is no compliance with s.36 - CL rules will apply ( di guilo)

· B can transfer his beneficial interest 4 ways: (timpsons)
· 1. B can assign it to the 3rd party directly - writing required

· 2. B can direct the trustee to hold the property in trust for the 3rd party

· “As B1, I direct T to now hold my interest for the benefit of B2”

· Writing is required

· Comes from Rule in S v V - if all the Bs in a trust are known, are at least 19, and have full legal capacity, they can compel the trustee to transfer title of the trust assets to the beneficiaries

· Writing must clearly transfer the interest, a revocable mandate is not sufficient to complete the transfer (timpson)

· Ex “give money to X, until I direct otherwise” - revocable mandate, not an assignment

· 3. B can contract for valuable consideration to assign the equitable interest to the assignee

· Writing is prudent, but unclear whether it is required because B1 holds equitable estate on a constructive trust for B2 as soon as the contract is binding

· 4. B can declare himself to be trustee for the transferee
· I, B1, now hold my interest on trust for B2

· This is a sub trust

· *know its a sub trust when there is a trustee and 2 B’s, one holding a bare equitable estate and the other holding equitable and beneficial interests

· Compliance with s.36 is not required but its prudent to ensure the original trustee’s powers are abrogated

· *if B has transferred his interest to more than 1 party, the first asignee will take priority (re wasdale)
· Restraints on Alienation: PROTECTIVE TRUST

·  “spendthrift trust” - terminates Bs right to income when an event that Settlor provided is  is triggered 

· When that even occurs, capital and income go to a new B (usually B1’s kids)

· Look for a determinable interest - to A until she is married, then to B 
· Think of it as 2 trusts

· A determinable life interest to the “principal beneficiary” (the spendthrift)

· On the occurrence of a determining event the trust property is to be held on a second trust which is often a DT in favour of a class

· Determining events usually involve:

· B1 attempting to assign his interest

· B1 attempting to put a charge on his interest

· Bankruptcy 

· *has to be a determinable interest not a condition subsequent!

· A restraint couched as a condition subsequent is VOID

· “on condition that” “but if” “subject to”

· A restrain couched in a determinable interest is OK

· “until” “when” “as long as” “during”

· A settlor cannot transfer property on protective trusts for him/herself (Re Brewers Settlement [1896] 2 Ch 503) – against public policy

· TERMINATION of the trust - saunders v vautier

· Rule in saunders v vautier

· A B can terminate the trust by directing trustees to direct legal title to the B provided:

· (1) He has attained the age of majority (19) (sui juris)
· (2) Is compos mentis, and

· (3) Is absolutely entitled to the trust property

· The settlement must not be contingent - the interest must be vested in possession, although enjoyment is postponed through a contingency

· Ex stock in trust to V until he is 25

· When V turned 21 (age of majority) he sought to terminate the trust

· He was sole beneficiary and it was vested in him at date of gift, it was only the enjoyment that was postponed

· Basis - once B is age of majority, they have full legal capacity and shouldn’t be deprived of a vested proprietary right (saunders and vautier)

· Have to determine if the interest is vested or contingent?

· Courts favour early vesting

· *if your client wants the $$ - argue that it is vested in possession, with only enjoyment postponed

· A trust with distribution postponed until Bs were unhindered by a socialist regime was vested (re lysiak)
· If there is a gift-over there is NOT a fully vested interest!

· So if a lawyer makes a trust: to A when he turns 25 - and does not provide a gift over, then the trust violates the rule in saunders and vautier

· Policy: is this an acceptable violation of testamentary autonomy?

· Law has a preference for outright ownership 

· Want to treat adults as autonomous agents able to care for themselves

· Don’t want testators to rule from the grave

· *since Bs interest has to be absolute to use this rule, its not like anyone is being screwed out of anything - B is always going to get it - just a bit earlier

· S v V in DISCRETIONARY TRUSTS

· To call for trust B must have absolute interest - not possible in a DT

· Possible that all Bs can combine and call for the trust

· Requirements:

· All Bs must be identifiable

· Must be sui juris (of AOM and legally competent)

· Must unanimously agree to terminate the trust

· *life tenant and remainderman can use this process too*

· *if all the objects entitled to both the income and capital act in unison, and if they are sui juris they can terminate/direct trustee in a discretionary trust and can deal with the property for their benefit (re smith)

· It is always a matter of construction whether the gift is vested in interest subject to postponement of enjoyment

· So argue either way depending on who you are arguing for

· *but policy of courts is to favour early vesting - so they will likely construe the contingent words as referring to the vesting of enjoyment/possession

· Can still use the rule if trustees have discretion about the times and percentages of an absolute interest (re chodak)
· Settlor cannot give an interest absolutely, but then try to postpone it by giving trustees discretion as to the times and percentage of payment (re chodak)

· This is ultimately a vested interest and so can use S v V

· So if “to all my nephews equally, but tees have discretion on how to give it to them” it is still vested absolutely

· *but if tees have discretion on which Bs to give to then they don’t have determinable interests (re chodak)

· “law appears to be settled that a sum cannot be given absolutely, coupled with a direction that the trustee of the money is to exercise a discretion as to the times and manner of payment. Such a scheme can be carried out effectively only by making the gift or legacy entirely dependent on the discretion of the trustee, or by means of a gift over to some other beneficiary”
· Ex “to some or all of my children in whatever amounts tees see fit”

· No B has an actual interest

· This is unclear - 

· Can only circumvent S v V by making the gift or legacy entirely dependent on the discretion of the trustee, or by means of a gift over to some other beneficiary (re chodak)

· What if only ONE B is sui juris?

· TEST: If the trust property is divisible and one or more beneficiaries are sui juris and absolutely entitled, they can individually call for their share, as long as it doesn’t unfairly impact the remaining Bs (re sandeman)
· Easy when its money, hard with land

· This will probably reduce the trust value

· Division can occur when the value reduction for other Bs will be minor (duker)

· Otherwise, liquidate and divide $

· If the B who wants to call for his share is a controlling shareholder and could control the company in a way that would hurt minority shareholders (ie other Bs) this will not be allowed (duker)

· Shares will have to be sold and he gets a portion of the $

· Cannot do this if there will be undue hardship on other Bs (marshall)

· Does NOT matter that trust has a power to postpone - Bs can still call for their share (marshall)

· VARIATION of the trust

· Trusts can go on for a very long time, may need to be varied to respond to changed / unforeseen circumstances

· CL - courts have little jurisdiction to vary a trust even when all adults consent and it would benefit all Bs (chapman)

· 4 exceptions:

· (1) administrative terms - can be changed if there is an unforeseen emergency 

· Court’s authority is confined to changing trustee’s management powers
· Does not authorize variations to the quantum or type of beneficial interest under the trust

· (2) maintenance jurisdiction - allows courts to direct payments to Bs if they need money to live in a manner appropriate to trust expectations
· Ex in trust for accumulation of income, the income can be ordered to be distributed if child Bs are inadequately provided for

· (3) conversion jurisdiction - allows conversion of infant’s trust property from realty to personalty and vice versa

· (4) compromise jurisdiction - enables court to give approval for those not sui juris in any judicially sanctioned compromise of a dispute

· Courts cannot vary dispositive powers in a trust

· ***a way around this is to terminate under S v V, then resettle the trust on new terms**

· Trust and Settlement Variation Act

· S.1 court approved variation

· Court is empowered to approve any arrangement proposed by any person varying or enlarging the powers of trustees to manage or administer the property in the trust in reconfigured form by giving the consent that may be needed from:

· (a) Persons (ascertained) who are not sui juris (infants/incapacity)

· (b) Unascertainable beneficiaries

· (c) Unborn persons

· (d) Persons whose interests arise through a discretionary power (usually to protect spouse and/or children of a beneficiary in a protective trust)

· S.2 Court can only give the consent if it is for the benefit of that person**

· Court has given consent on behalf of unborn to vary a settlement that prevented tees from taking advantage of tax reductions (re burns)

· Courts role is to protect those who cannot protect themselves (re westin)

· Denning refused to appoint 2 new trustees so a trust could be moved to UK for financial benefits because it would have unwanted education and social consequences for the kids

· In considering benefit - court is not limited to financial considerations, may also consider education and society benefits (re westin)

· Family cohesion and marital choice are relevant considerations (re remnants settlement)

· Varied a term about kids practicing RC because it benefited one sister and not another

· *but sometimes social and emotional well-being are outweighed by disproportionate financial advantages that would flow to one of them (re harris)

· Cannot fully discredit testators intention

· Ex if son given 5/8th and rest of kids 1/8 = cannot change this to equal shares because the son’s deprivation would be too much

· TEST: in deciding whether to consent on behalf of Bs, court must act as a prudent advisor (russ)
· Court is not bound to protect settlor’s intention (russ)
· Benefit is OBJECTIVELY determined (russ)

· This was challenged in re steed - said “benefit” is more subjective

· Policy: should we be focussing solely on benefit to Bs or should we be considering testamentary intention?

· Policy: the change from solely considering financial benefit to one that considers a broad idea of benefit: financial, moral, educational, social - is this a good change?
· BCSC - paramount consideration is possibility of unborn realizing financial benefit (re tweedie)

· If yes, should protect it
· If likelihood of financial benefit is small, then can move into more liberal interpretation of benefit (re tweedie)

· Court has jurisdiction to consent on behalf of people with a future contingent interest (bentall corp)

· Ex possibility that one will benefit from surplus if a defined contribution pension is terminated

· Good bargain test for court to give consent: would a prudent adult, motivated by intelligent self-interest and sustained consideration of the expectancies and risks of the proposal made be likely to accept? (bentall corp)

TRUSTEE

· As owner of legal title, tee has right to possess, control, manage and administer the trust

· This right has 2 characteristics:

· Exclusivity of possession - extends to enforcement over 3rd parties who happen to receive or come into contact with the property

· Priority - should the person currently in possession become insolvent

· Differences in content and durability

· Content - refers to the scope of the interest – what uses are exclusively for the owners use (e.g. full possession versus right of way in respect of land, management versus enjoyment)
· Durability and intensity references the strength or resilience of the interest - by whom and in what circumstances will it be terminated or defeated (title and time, pursuit of title in misappropriation or insolvency)
· If Tee has discretion that is checked against the duty of utmost good faith to the B

· Trustee Act is very important

· Not a code of trust law, but it regulates much of the shortcomings in the common law and clarifies it on key matters

· Old family trustees are no longer dominant, it is usually paid corporate trustees now

· If remuneration is to exceed that set out in the trustee act - that must be said in the document

· Corporate trustee is empowered by its memo and articles to engage in trust administration - often called a “trust corporation”

· Corporate trusts often have a guardian / protector

· A way settlor may try to seek to control/influence trustees

· *if a guardian has too much power, they will be considered a trustee and bound by the same obligations and liabilities

· *Trustees usually hold as joint tenants***
· Unanimity is usually required between trustees unless deed provides otherwise
· When the last trustee dies, the trust passes to his/her personal representatives who then become trustee

· A trustee must accept the appointment

· If the settlement does not specify, the court has inherent powers of appointment

· *Equity will not let a trust fail for want of a trustee*

· If all else fails - court will appoint the Public Trustee

· Appointment / Removal

· S.27 TA - gives trustees to appoint a new trustee by writing if a trustee is: dead, out of BC for more than 12 months, wishes to be discharged, refuses or is unfit/incapable

· When the settlement/will is silent on appointment the continuing trustees or personal representative of the last surviving trustee makes the appointment

· S.28 retirement of trustee

· A trustee can retire if there are 2 or more, and if the co-trustees consent to the discharge

· S.29 Assets vest in new trustee - sometimes automatically, but not always 
· S.31 court can appoint new trustees where it is expedient to do so

· Where persons designated to appoint in the document cannot do so because they are physically/mentally unable
· S. 36 Standing: trustees and others with a beneficial interest have standing to apply to court

· Can ask for a new trustee, oppose an appointment of a trustee

· Court should only appoint people who do not have an axe to grind, who will promote execution of the trust (re tempest)
· Removal: Settlor usually sets out circumstances where Tee can be removed

· Usually gives power to guardian
· S.30 TA - removal of tees on application

· Can remove Tee with consent and approval of a majority in interest and number of the trust Bs who are legally able

· If Tees are disagreeing: Can be removed on application by Bs or other trustees if their continuance as Tee would be detrimental to continuance of the trust (re consiglio)
· Ex competency issues, bankruptcy

· Courts are reluctant to intervene when it is a disagreement between Tees (tempest)

· Bs wanted to buy a castle - Tees disagreed - court didn’t intervene

· Trustees acting honestly and with due care must exercise the discretion reposed in them and not shift it to the court simply where there is disagreement on something like price (re wright)

· Court will intervene if there is a serious deadlock (re billes)

· Absolute power to retain and convert, one Tee wanted to sell, one wanted to retain - court picked a side

· Courts are influenced by welfare of Bs (conroy)
· Removal requires an applicant to point to acts and omissions that: (conroy)
· (a) endanger the trust property

· (b) show want of honesty, appropriate capacity or reasonable fidelity

· Misconduct is NOT required for removal (re consiglio)

· Enough that “the continued administration of the trust has become impossible or improbable” - if trustees cannot get along

· Rights, responsibilities and powers

· Have a fiduciary duty to B

· Must exercise those rights and powers in good conscience

· Must act in good faith

· Must advance the interests of the B

· Cannot pursue his/her own interests or those of someone other than B in a way that does not accord priority to B

· 3 substantive duties:

· 1. Take and get control of trust property

· 2. To protect the value of the trust fund 

· Through prudent investment decisions that also are compliant with other obligations (ex impartiality)

· 3. Distribute income fairly according to the distribution requirements under the trust settlement

· INVESTMENT Duties and Powers

· Settlor can set out what sorts of investments the tee is allowed to make

· 2 broad aspects to trustee investment

· 1. The duty to invest so that the capital fund is preserved from risk, but at the same time yields a reasonable return

· 2. The investment must be made by the trustee in a way that is even handed between the different classes of B (ex a life tenant vs remainderman)

· TEST: Tee takes on obligation to act as a prudent person of business would act in managing his/her own affairs (speight v. Gaunt)

· Not responsible for general market fluctuations

· Not liable for errors of judgement made while acting with reasonable care, prudence and circumspection (re godfrey)

· Not bound to avoid all risks

· Trustee performance must not be judged with hindsight (nestle)
· A prudent investment will usually be in line with portfolio theory: diversified, considerations of risk as a whole (nestle)
· This test applies to all trustees, regardless of expertise (fales) -here, mom was subject to same duty as a corporate trustee

· Policy: should there be varying tests for people with different levels of expertise?

· S.96 TA can relieve trustee for breach if it appears that they acted honestly and reasonably

· This is how mom in fales was exempt from breach liability

· A way to get around the standard for less experiences trustees

· Note that in the context of trust law and its fiduciary duties, this provision must be read to include a duty of care of an ordinary prudent person taking care of his/her investments mindful that those investments are to benefit person(s) for whom s/he is morally obliged to provide (re whiteley)
· S.15.1 TA - types of investments

· (1) A trustee may invest property in any form of property or security in which a prudent investor might invest, including a security issued by an investment fund as defined in the Securities Act.

· (2) Subsection (1) does not authorize a trustee to invest in a manner that is inconsistent with the trust

· (3) Without limiting subsection (1), a trustee may invest trust property in a common trust fund managed by a trust company, whether or not the trust company is a co-trustee

· S.15.2 standard of care - care skill and diligence, objective standard for ALL trustees
· S.15.3 exempts T of liability if the losses were a result of a plan for investment that was based on reasonable assessment of risk and return

· When making assessments, Tees must put aside their own personal views (cowan)

· Cannot refrain from an investment that would be beneficial to Bs just because Tee morally disagrees with it (cowan)

· Ex tobacco, alcohol, guns

· *but this has been opened up to say that, if Tee can still make a good investment by avoiding morally bad investments, he may do so

· OUSTING courts jurisdiction

· If a settlor tries to oust court’s jurisdiction by saying Tees decisions are “binding and conclusive” it will be VOID as against public policy (re wynn)

· Trustee can retain exclusive authority when it is a matter of fact not law

· Ex a jewish faith clause where a rabbi could determine whether an “approved wife” met the conditions (re tucks)

· But court retains control if Tee misconducts himself or makes a decision that is wholly unreasonable (re tucks)

· A privative clause will be ineffectual where the trustees have acted dishonestly or failed: (boe)
· to exercise a discretion at all
· to exercise that level of prudence expected from a reasonable business person

· to act impartially between classes of beneficiary or acted in manner prejudicial to their interests

· PC will not help a Tee who is grossly negligent by failing to gather the assets, put her mind to sale of the assets, and to act evenly between Bs (re poche)

· DELEGATION of trustee powers

· At CL - Tee cannot delegate his powers - Delegatus non potest delegare

· In this day and age, it is unrealistic to expect Tees to be able to do everything required to administer the trust

· Trustees can appoint agents to perform many tasks (speight)
· TEST: If agent leads to a breach of trust - Tee will not be liable if what they did was the standard business practice at the time (speight)

· S.7 TA - Tees can employ solicitors and bankers

· S.95 TA -  Implied indemnity of trustees. A trustee, without prejudice to the provisions of any instrument creating the trust, is chargeable only for money and securities actually received by the trustee even though the trustee signed a receipt for the sake of conformity, and is answerable and accountable only for the trustee's own acts, receipts, neglects or defaults, and not for those of other trustees or a banker, broker or other person with whom trust money or securities may be deposited, nor for the insufficiency or deficiency of securities or any other loss, unless it happens through the trustee's own willful default, and may reimburse himself or herself, or pay or discharge out of the trust premises, all expenses incurred in or about the execution of his or her trusts or powers

· Trustee is NOT a guarantor 

· Trustees will not be liable if they discharged their duties according to standard of a reasonable business person

· Old law - in a corporate trust, board of directors could not delegate to others (re wilson)

· This is changed - today, when a settlor picks a corporate trustee they are implicitly choosing its decision-making structure (fales)
· DUTY OF LOYALTY
· Trustee is a fiduciary - owes B a duty of loyalty 

· Duty means that fiduciary must:

· Act in good faith. Not personally profit at the expense of the trust

· Not place him/herself in a position where his/her duty and personal interest may conflict

· Not act for his/her own benefit or that of a third person without the informed consent of the principal/beneficiary

· Only contract with her/his principal/beneficiary in transactions that are fair and in which there has been full disclosure of all matters material to the transaction

· A trustee who has breached this duty will hold the property on constructive trust (keech v sanford)
· Whether or not there *may* be a conflict has changed over the years:

· Strict: A trustee who took a lease that the B was refused was held to have breached the duty (keech v sanford)
· Boardman v Phipps - solicitor and B who took an opportunity that Tees had rejected and approved of them taking were held to have breached the duty

· Solicitor was deemed a trustee because he was acting as an agent

· They were considered fiduciaries because they had attended meetings as representatives of the trust
· Trustees cannot profit from trust knowledge without informed consent of all Bs

· DISSENT - there was no conflict because trust had already refused to buy the shares! They were up for grabs

· Policy: the trust didn’t want them so where is the conflict? Should there actually be a conflict? Or is it important to just draw a hard line to set the standard that Tees should never profit from knowledge gained through their duty as trustee
· Widened in peso silver mines - directors of peso refused mining claims because of lack of funds, director formed new company later and bought claims, SCC said this was ok

· In todays world, the principles of the duty of loyalty / conflict should be interpreted in light of modern practice and way of life

· But this widening in the corporate sphere was limited in canaero - senior officers formed new company and took contract from old company

· Canaero sued and won - they were not mere employees, they were akin to directors and therefore had a fiduciary responsibility

· Should be strict application of the law towards directors and senior management because they hold a lot of power
· *even though it was found Canaero would never have gotten the contract - they were still forced to disgorge the profit for being “faithless fiduciaries”

· For duty of loyalty - consider factors:

· Position of office held

· Nature of the corporate opportunity

· Specificity and director/manager’s relation to it

· Amount of knowledge possessed

· Circumstances in which it was obtained

· If breach occurs after termination of rlshp with company - how did the termination come about: retirement, resignation, discharge

· Policy: how should this law be? Should it be that a trustee should never benefit only if it is at the expense of the B / causes B a detriment? Or should a trustee never benefit period - even if there is a benefit to Tee AND B (ex in boardman - their better ruling of the company led to Bs getting better returns)
· Trustee PURCHASING property for personal use

· Self-dealing rule - renders voidable any transaction where a Tee purchases trust property for himself, or sells to another Tee

· Rationale: structural conflict f interest

· Hard to determine of Tee really served interests of B because Tee wants to get at lowest price

· Relaxed in holder v holder - Tee bought it at an auction for a fair price

· Molchan affirmed holder into canadian law

· Approach in canada is to scrutinize transaction

· Now have fair dealing rule: if Tee purchases from B it may be allowed (denton v donner)

· Tee can never be BFPVN - if B alleges conflict, onus is on Tee to disprove it

· Tee must show: (crighton v roman)
· (1) there has been no fraud or concealment of advantage taken by him of information acquired by him in the character of trustee

· (2) B had independent advice, and every kind of protection, and the fullest information with respect to the property, and

· (3) that the consideration was adequate

· Duty of IMPARTIALITY
· When there is more than one B, trustee has a duty to be impartial with respect to distributions

· So one B doesn’t benefit at the expense of another

· Often arises when the trust deals with Bs in succession

· Ex LT and remainderman

· Impartiality is assumed, but Settlor or Testator can rebut that by instructions for partiality in the will/trust*

· *if its DT - Tees likely have powers that let them choose what Bs to benefit 

· Duty is breached when Bs are treated unequally

· Occurs when

· Mix of original trust assets (arranged by settlor/testator) drives unequal treatment between Bs

· Asset mix assembled by trustees under their investment powers drives the unequal treatment

· A return that may include assets that are exhausted as both income and capital

· Ex a mine

· The trust property could be either capital or income according to the way the transferor has characterized it (ex types of shares)

· A trust portfolio that unduly favours one B means inequality between Bs

· Trustee must exercise investment powers to make it impartial

· Restructure asset portfolio

· When property is creating inequality = Tee must sell and convert trust assets that favour neither income nor capital

· Tee may have to APPORTION income so as to benefit LT or R

· TEST: (howe v lord dartmouth)
· 1. Where a testator/testatrix*
· 2. Leaves residuary

· 3. Personalty

· Does NOT apply to real estate (lottman)
· 4. To persons by way of succession and 

· 5. the residue includes a wasting asset  

· Wasting assets - things that deteriorate like:

· Cars, mortgages, ships, watches, copyrights etc

· Unauthorized investments - speculative shares in, ex a gold mine

· This is when LT gains at expense of R

· Reversionary interests - interests in property in the estate which are not immediately available (ex not in possession) on the death of T, and which will only be available in the future 

· Ex: if testator had a remainder in shares, an insurance policy on another’s life, debts payable to T in the future
· *here, R benefits at expense of LT

· then the trustee must: 

· 1. Sell the personalty that is a wasting (and unauthorized or reversionary) asset 

· 2. Invest the proceeds in authorized investments**

· 3. the income of which is for the benefit of the life tenant beneficiary the corpus of the fund accruing for later use by the persons holding the remainder interest
· When there is an express trust for SALE of a reversionary asset, then when it is sold the proceeds must be apportioned

· Apportionment may be required to correct past unequal treatment (earl of chesterfield)
· Apportionment formula for unauthorized assets (ie LT is benefitted more than R) - H v D

· Income received before sale - has to be apportioned

· Pending sale - income is split

· 4-7% of the value of the personalty goes to LT, and the balance goes back into the fund to enhance trust’s capital

· Under Howe, the formula for the apportionment, on its sale, of wasting income-producing assets (say a mortgage or copyrights) is as follows: 

· 1. If the shares are sold within a year of the testator’s death, the value of the shares is assessed at the date of sale. If not sold within a year, the value is taken at the first anniversary of the testator’s death 

· 2. If the duty is to apply in an inter vivos trust the value of the trust assets are assessed at the date of the trust 

· 3. If the income received pending sale is less than 2 -7% of the value of the property, the life tenant receives all of the income produced. If the income later exceeds 2 - 7% that difference is paid to the life tenant to make up the shortfall. If the shortfall is not made up before sale of the asset the life tenant can get it made up from the proceeds of sale

· Apportionment formula for reversions (R will benefit more from the interest) - earl of chesterfield

· Apportionment after the sale of non-income producing assets for reversions, remainders etc

· Tee must calculate what portion of the sale price would have produced income of 2 - 7% per year had it been invested at the date of Ts death

· Rebuttal of the DOI:

· Express: say how v dartmouth doesn’t apply

· Implied:

· Direction that residue be retained

· Authorization for trustees to maintain unauthorized investments

· If LT is to receive income in specie
· Impartiality / Apportionment under Express trusts for SALE vs to RETAIN

· SALE - If there is a trust to sell or convert the initial trust assets - ordinarily implies an intention that T desires impartiality among Bs

· Trust for sale TRIGGERS howe v dartmouth
· So in a trust for sale (so impartiality needed), until the sale of the piece of real estate actually occurs, the LT is entitled to rents and profits in specie

· In the case of personalty - LT doesn’t get the income in specie, but is entitled to a sum representing interest at a fixed rate (2 - 7%) on the value of the personalty

· Power to sell: enough to trigger the duty of impartiality - (re smith)

· Re smith - may have extended H v D to non-testamentary situations because this was a non-testamentary trust
· RETAIN - Trust to retain implies tee need not be impartial

· Do NOT apply howe v dartmouth
· *complicated when a trust combines retain and sale, one as a trust and other as a power

· Trust for sale combined with power of postponement indicates impartiality (lottman v standford)
· Generally same rules as above, but the value of goods is taken as at date of death for applying the 2 - 7 % rule

· When there is a direction to sell and a power to retain - real question is whether the power to retain is permanent or only until tees can sell advantageously (crawford)
· Whether the power to postpone/retain are merely ancillary or subsidiary to the trust for conversion
· Power to postpone - diff than power to retain

· Implies inevitable conversion

· A power to postpone unaccompanied by a trust for sale implies an intention that the LT beneficiary enjoy the asset in specie = don’t need impartiality
· Trust to retain - ordinarily implies an intention of partiality between Bs 

· Power to retain - may imply an ability to enjoy in specie
· Lauer v. Stekl - if the income is from real estate then payment is in specie, as is the case when there is a trust to retain
· Impartiality when there are Settled Shares in a company

· Dividends - usually cash and treated as income in the hands of the shareholder as a return on the shares he holds as capital

· What if they distribute profits to shareholders in the form of shares?

· Are those “dividend shares” income or capital?

· Form is substance! - look at INTENTION of the company

·  so the form of disposition decided by a company for distribution of its assets reflected its intention on the character of those assets (ie whether they are income or capital) (re welsh)

· But the “form is substance” is ultimately subject to testator’s overriding intention

· Ex in re welsh - capital was transformed into income, given to wife, basically disinherited the kids

· father would have thought it absurd if the kids he intended to get everything got nothing

· Can be treated as capital (waters)

· But it can be problematic when capital shares are liquidated and given out as “dividends” 

· Essentially giving out capital as income (re welsh)

· DEBTS and other disbursements: Apportionment

· Trustee administration requires estate managements:

· Paying debts and disbursements of the estate

· Apportionment of funds as capital and income in assessing payments as legacies, taxes, insurance premiums, cost of repairs and debts

· Need to strike a fair balance between LT and R when paying DEBTS (allhusen)

· LT under a will is entitled to income right away, but sale of assets to pay debts will happen in the future
· So its unfair for remainderman

· *in fairness to R, LT should only get income from net estate (ie estate AFTER debts) (allhusen)
· Rule - required LT receiving income to make a contribution to payments made later in the administration (allhusen)

· Debts have to be paid after a year of appointment of Tee

· So capital + 1 year income were available for debts

· S.10 Trustee Act ABOLISHED that rule

· Unless the T says otherwise, all income is available for payment of debts and is to be treated as part of the residuary estate
· Duty to provide INFORMATION

· B, on reasonable notice, has the right to see trust accounts, the portfolio of investments, the trust document and all reasonable information concerning management of trust property

· B is NOT entitled to reasons on why / how discretion is exercised (londonderry)

· If Tees are acting in bad faith the obligation to disclose can be enforced by court order

· Documents NOT subject to disclosure:

· Agenda

· Correspondence between Tees and the Tees and Bs

· Minutes of trustee meetings

· Disclosure of legal opinions given to trustees are only provided when the issue is clearly one that involves the Bs and Ts (camosun college)

· Ex direction on construction of provision = disclose

· Opinion on Tee breach = not

· s.99 trustee Act - in a deceased estate, the Tee usually has 2 years from date of appointment to file the accounts

· Beneficiaries are entitled to inspect the accounts, but not entitled to instantaneous response (sanford)

· REMUNERATION of Trustees

· Remuneration should be regulated in the trust document

· Remuneration can also occur under contract with sui juris Bs

· Not advisable though because then you are open to an undue influence attack

· S.88 Trustee Act - allows remuneration

· “trustees are allowed expenses plus “a fair and reasonable allowance” not exceeding 5% on the gross aggregate value of all the assets for their “care, pains and trouble” and administration.”

· Additionally, Tees can apply for a “care and management fee” not exceeding .04% of the average market value of the assets

· Judge or registrar determines remunerative amounts

· A lump sum is preferred over percentages (re sproule)

· Guidelines for remuneration**: (re sproule)
· The magnitude of the trust (explained in Re Pedlar as its value and complexity e.g. farm, portfolio of investment, realty, running a business)

· The care and responsibility arising from it

· The time occupied in performing the duties

· The skill and ability displayed

· The success that has attended the trustee’s administration of the trust assets

· Care and management fee (re pedlar)
· S.88(2) permits this fee in addition to the fair and reasonable remuneration in s.88(1)

· Relevant factors for care and management fee:
· The value of the estate assets administered
· The nature of the assets administered – such as active business, a farm, real property held for investment for appreciation, a portfolio of investments and the type of in vestments

· The degree of responsibility imposed upon the trustee by the terms of the will or other instrument, including the length or duration of the trust

· The time expended by the trustee in the care and management of the estate

· The degree of ability exhibited by the trustee in the care and management of the estate

· The success or failure of the trustee in the care and management of the estate

· Whether or not some extraordinary service has been rendered in the care and management of the estate

· INDEMNITY of the Trustee

· Basic principle of equity - B, who gets all of the benefit of the property, should also shoulder the burdens
· Usually, the income of the trust will offset debts but not always

· Tees are entitled to an indemnity for all debts they incur in executing the trust

· *they have a claim against the funds of the trust to meet contractual obligations they incur in administering the trust

· As legal owner, Tee may be liable for trust debts, but in equity they are ultimately shouldered by the equitable owner 

· *unless there is good reason for the Tee to be responsible for them

· If a trustee makes payments that in-debt the trust and he didnt have to, he may be liable (re reid)

· OVERSIGHT of Trustees  - **WHO is policing them?
· Beneficiaries

· Can call for termination

· But trustee replacement and retirement should be between trustees, B has no control (re brockbank)

· Bs have 2 options (re brockbank)
· Accept the trust as is

· Extinguish it under saunders and vautier

· An accept any adverse tax consequences that may occur

· What if trustees are directors over share assets?

· Bs only have same rights as shareholders, nothing more (butt)

· But they can compel the tees to vote on the shares

· Courts:

· (a) Advice and opinion from the courts 

· S.86 TA - Tees can apply to chambers for an opinion, advice or directions on a question of management and administration of the trust property 
· Section 86. Application for directions  
· (1) A trustee, executor or administrator may, without commencing any other proceeding, apply by petition to the court, or by summons on a written statement to a Supreme Court judge in chambers, for the opinion, advice or direction of the court on a question respecting the management or administration of the trust property or the assets of a testator or intestate.

· (2) The application under subsection (1) must be served on, or the hearing attended by all persons interested in the application, or by those that the court thinks expedient.

· (3) The costs of an application under subsection (1) are in the discretion of the court.
· 87. Effect and exception - if acting on the opinion, advice or direction of court, Tee has  discharged his or her duty as trustee in the subject matter of the direction

· * absolves tees of responsibility when acting under court authority / advice

· Immunity does NOT extend to situations where tee was guilty of fraud, willful concealment or misrepresentation

· Courts are reluctant to intervene when it is a disagreement between Tees (tempest)

· Bs wanted to buy a castle - Tees disagreed - court didn’t intervene

· Trustees acting honestly and with due care must exercise the discretion reposed in them and not shift it to the court simply where there is disagreement on something like price (re wright)

· Court will intervene if there is a serious deadlock (re billes)

· Absolute power to retain and convert, one Tee wanted to sell, one wanted to retain - court picked a side

· (b) intervention when Tee acting outside the trust purpose

· Court said, although it generally doesn’t interfere with the uncontrolled discretion of a bona fide trustee, it WILL interfere when the trustee is attempting to exercise its discretion to achieve a purpose not intended under the terms of the trust (schipper)

· Tee failed to give effect to utmost intention - care of the wife

· (c) where trustee fails to be even handed

· Affirmed principle of not relieving Tee from duty to exercise their discretion honestly and intelligently (fleming)

· Court will interfere where T fails to be even handed

· T had choice to distribute as income or capital - court found capital would be most fair

FIDUCIARY RELATIONSHIPS / CONSTRUCTIVE TRUSTS

· A court can impose a constructive trust based on good conscience

· Gives B an in rem right

· Right to recover actual items of property is especially important if the fiduciary is insolvent
· Because the B will have priority to go in and take the property over other creditors

· Called tracing

· Tracing - provides entry by a claimant, not only to fiduciary’s property, but also to the property of a third party recipient if they are not a BFPV

· CT is retroactive - clings to existing assets

· Started with INSTITUTIONAL categories

· Where CT is automatically applied

· Ex: established fiduciary relationships - lawyer/client, principal/agent, partners

· Wrongs of faithless directors

· Delinquent agent in principal/agency relationships

· Overreaching partners

· Bribers and corrupt officials

· Undue influence

· Breach of confidence

· Inter-meddlers in trusts - trustees de son tort

· Established institutional categories are NOT closed (guerin)

· 2 main times institutional :

· (1) Breach of trust or of an existing fiduciary duty (e.g. breach of conflict rules by trustees (in Keech and Sandford the trustee held his lease on trust for Keech)) or faithless directors making profits at the expense of the company etc)

· Ex Lawyer breach to client

· (2) Involvement in property inconsistent with the trust: examples include persons acting in the trust without authority (“intermeddlers” or trustees de son tort; knowingly receiving trust property or actively participating in a breach of trust)

· REMEDIAL CT:

· CTs without pre-existing, fiduciary relationship e.g. non-spousal domestic relationships as in Pettkus and Becker

· She had contributed - to his benefit and her detriment

· Cannot use marriage law
· Places a CT on the assets at issue as the best way of remedying the plaintiffs complaint concerning those assets (usually in the name and under the control of the defendant)

· Different from institutional trusts because not automatic:

· the court declares the trust and then it is made to operate via equitable title
· Applied for 2 reasons:

· On basis of unjust enrichment

· Because of dependence or vulnerability of one party

· UNDERLYING BASIS FOR CTs

· Courts have tried to rationalize the basis for CTs - find a governing principle

· Good conscience - The holder of legal title may not in good conscience retain the beneficiary interest (beatty)

· Unjust Enrichment* - If the holder of title were to keep the property in certain circumstances he would be unjustly enriched (soulos - SCC)
· This unconscionability is what connects all CTs

· All CTs are imposed because it would be unconscionable to allow holder of legal title to retain it (or all of it)

· Enrichment can be sorted out by imposing a CT on the property or through restitution of money

· Underlying principle connecting trusts is = FIDUCIARY RELATIONSHIP***

· It is a relationship of reliance

· We are analyzing a legal obligation in search of a principle (hodgekinson)

· When is a relationship fiduciary?

· Overarching principle of “fiduciary” is put in play when the facts behind property in someone’s name are odd because of the circumstances surrounding its acquisition point to unjust enrichment

· Canaero - they were in a relationship where loyalty was expected

· Unjust enrichment doesn’t have to be referable to specific property items

· Enrichment was unjust because it was attained at canaero’s expense

· Criteria for unjust enrichment (pettkus v becker)
· An enrichment by the defendant

· A corresponding deprivation by the plaintiff

· Absence of any juristic reason explaining or justifying the enrichment

· P had earned the legal title at B’s expense and contrary to her expectations based on her reliance and misplaced confidence in him (pettkus v becker)

· For CT to apply to the actual objects that produced the UE, there must also be a CAUSAL CONNECTION between acquisition of the property and a corresponding deprivation (pettkus v becker)

· In the case, her contribution was directly to the house - so she had a causal connection and got profits from the same

· Pettkus v becker - court said heart of CT is unjust enrichment

· **later courts have said that fiduciary relationships include but go beyond UE - fiduciary relationship is the key

· What makes a relationship fiduciary?

· so a seemingly just enrichment can become unjust because of the presence of a fiduciary relationship that imposes special responsibilities

· It is the nature of the relationship that gives rise to the FD, not the actors (guerin)

· “the hallmark of a fiduciary relation is that the relative legal positions are such that one party is at the mercy of the other’s discretion”

· Fiduciary rlshp exists when one’s interest can be affected by, and is therefore dependent on, the manner in which another uses the discretion which has been delegated to him

· “Where by statute, agreement, or…unilateral undertaking, one party has an obligation to act for the benefit of another, and that obligation carries with it a discretionary power, the party thus empowered becomes a fiduciary”

· 3 criteria: WILSON dissent in frame

· 1. The fiduciary has scope for the exercise of some discretion or power

· 2. The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests

· 3. The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power

· **debate: is VULNERABILITY necessary?

· SOPINKA - vulnerability is necessary

· LA FOREST - it is important but not decisive

· LAC Minerals

· Issue of fiduciary relationship

· MAJORITY

· Vulnerability lies at the heart of a fiduciary relationship

· MINORITY

· Breach of a fiduciary relationship can occur without one party being vulnerable to the other

· Reliance can create the relationship

· Issue of remedy

· MAJORITY

· Imposed remedial CT on the williams property - giving an equitable estate to Corona

· MINORITY

· Didn’t want to impose CT - wanted to give damages flowing from the breach of confidence

· *maybe don’t want to unduly restrict freedom of negotiation in contracts

· SOPINKA et al**** - ultimately this is the law from this case
· Found it was a breach of confidence not a breach of FD because there was no vulnerability on the part of Corona, a large mining company

· Vulnerability is more likely in relationships between parent/child and priest/penitent rather than in large companies

· Ex Corona could have entered into a confidentiality agreement wth LAC before disclosing the vital information

· Their failure to do so may have made them vulnerable, but it was at their own doing

· Misuse of confidential info does not create a fiduciary obligation

· Don’t want to extend fiduciary relationships to contracts and commercial transactions

· Applied damages

· LA FOREST - vulnerability not required
· The breach of confidence gave rise to a fiduciary duty because the form of negotiations was one that developed into a relationship of trust and confidence FD came about because it was industry practice not to use that info - so C was trusting LAC

· La Forest J indicated three broad categories where a fiduciary relationship arises 
· (1) The relationship is presumed in certain classes of relationship - institutional

· Corona (as negotiating towards a contract with LAC) did not fall into one of those categories nor was it seeking to extend the category)

· (2) remedial: The relationship can arise as a “matter of fact out of the specific circumstances of a relationship” even one where normally it would not be expected to arise (like here). The hallmarks making the specific circumstance fiduciary are: “ascendancy, influence, trust, confidence or dependence”.
· (3) As “instrumental or facilitative”, i.e. achieving an appropriate result. The term fiduciary is used as a conclusion to justify a result and “reads equity backwards”, e.g. mistaken overpayment to a bank account. Here the CT should be avoided as “counter predictive”

· Policy: who was right? Why did LA FOREST insist on a trust remedy which is more harsh/more $ than a normal tort/contract remedy

· They could have just given Corona damages for the breach of confidence in tort

· *later cases have adopted LA FORESTs view of the Fiduciary Relationship

· Hodgkinson v simms  - H put trust in S as tax planner - S sold him stuff without disclosing he had a personal financial interest in the sale

· H paid fair $ then lost it all in stock crash

· In fiduciary law, the court focuses on the nature of the breach rather than on the nature of the loss

· LA FOREST - he was a victim of the breakdown of a power-dependency relationship

· Vulnerability is not necessary

· The existence of a contract does not preclude the existence of FR

· Its the nature of the relationship that matters

· Court assessed damages on a restitutionary basis - put H to the place he was

· In rem remedy wouldn’t work - the shares were of no value

· *this case extended FR BEYOND vulnerability**

· Policy: dissent said H was aware, he knew he was putting his trust in someone he was not vulnerable

· Fiduciary relationship has been expanded - NON-ECONOMIC interests (m v m)

· P sued her dad for damages from incest

· Fiduciary law is NOT confined to matter involving economic interests 

· Based on a person’s right not to have personal injuries beyond reasonable parental discipline

· Summary: Development of fiduciary law and remedial CT covers many more situations than just the institutional examples of CT

· Unmarried couples (pettkus v becker)

· Untoward behaviour in certain sorts of commercial transactions (guerin, LAC minerals)

· Non-economic personal relationships - when a statute bars action under tort or contracts, can bring it under fiduciary law (M v M)

