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Pittman Potter

· Make sure you’re aware that many of the conflicts in this course result from different understandings of similar ideas.

· China sees contracts differently from us.  Property rights not inherent to the Chinese

· WTO is underpinned by European norms

· West always thinks their pushing their ideas on others, others often see it as learning about the west

· Roberto Unger: receptivity to new ideas is proportional to how well those ideas resonate with your cultural norms

Professor Lee

· there has always been a link between confuscianism and the state in China

· Rule of law or rule by law in China? central question of the China section of the course.

· There used to be a three-tiered hierarchy (from lowest to highest):

1. Gentry

2. Magistrate

3. Government official

· You could graduate to the next level by writing provincial exams

· There used to be no litigation in China:

4. Commercial disputes were addressed by a committee

5. Family disputes dealt with by the head of the family

· plagiarism was always endorsed, a way to spread knowledge

· Most Chinese laws were punitive

· individual rights were held subordinate to collective rights

· Law was administered by magistrates, no legal training, just general officers of the emperor

· appeals were allowed

· There was never a lawyer-client privilege, lawyer compelled to testify if he learned of client’s guilt

· Currently, .008% of the population are lawyers.

· China is ruled by law, meaning the officials use law as a means of controlling social order

· Now, the judiciary is responsible to the congress, supposed to be independent of them, but is not in practice

· Local government is relied on so heavily, local organizations and judicial branches don’t want to mess with them.

· lack of good judges, most of them are demobilized military officers

A. Subrahmanyan, “Constitutionalism in China: Changing Dynamics in Legal and Political Debates” (May 2004) vol. 18, no. 4 China Law & Practice pp. 17-23

· Hu Jintao, on election, preached a desire to move toward rule of law practices supporting inalienable rights etc.  Many were optimistic

· 2004 laws guaranteed protection of property rights

· Chinese government now wrestling with maintaining old rhetoric of legitimacy while coming up with new stuff in a changing world

· Western world’s concept of constitution different from other places

· 1954 constitution guaranteed equality before the law, separate judiciary etc. not worth anything though, it was ignored

· 1975 ( 2nd PRC constitution took away rights from the first one.  Also gave the CPC the right to nominate the PRC chairman and the military commander in chief

· This one also rambled about struggle of proles against capitalists.

· ’78 constitution( Same rights to appoint, but less radical language than ‘75

· modernization of the economy then became top priority

· ’82 const ( emphasizes importance of socialist control of production

· ’88 revisions ( allowed 100% foreign ownership and acknowledged the role of the private economy

· ’93 revisions ( recognition of market economics, which led to private enterprises having greater freedom

· ’99 revisions ( recognized the importance of private enterprise more (but in covert language) using pragmatic business approaches to develop socialism

· also in theses revisions, reference to ‘rule of law’ this was to give foreign investors the confidence that the PRC was not ultimately in control of their $

· ’04 revisions ( expanded property and inheritance rights

· Lubman says the govt keeps reinventing justifications to seem legit, but the more they do this, the less legit they appear.  The guiding principle is always party supremacy, but they keep codifying it

· Lubman also says that the Constitution doesn’t guarantee rights so much as reflect the current govt’s ideas.  Now they realize they have to deal with private property even though they don’t trust it.

· L says you can’t get anything from property rights amendment without:

1.right to sue if property is taken

2.  make the constitution justiciable

· Best thing for a government is to seem as though they believe in a constitutional value if they want to inspire confidence.

Qingjiang Kong: China’s WTO Accesstion
· China and its Asian neighbours will be brought closer than ever before by the successful completion of the ACFTA

· China now a member of WTO after 15 years of effort

· China wants to expand into global economic community, but is distrustful of Western world and the potential for loss of control of China’s own policies.

· ACFTA expected to increase exports of China and ASEAN by 50% and bump revenues up too.

· FTAs will help build confidence in their members.  The members can then act as a unit in WTO meetings etc.

· The move to the ACFTA indicates a growing commitment on both sides to the development of friendship.

· Developing relations with ASEAN also helps undercut Taiwan’s ability to be an independent nation.

· WTO rules bind developing nations, but since these nations can’t make developed nations comply, developed nations are not as bound.

· USA uses North American Free trade zone and NAFTA to counterbalance EU influence.  It is submitted that Japan’s lack of ability to exert the influence of its #2 economy is the result of a lack of regional backing.

· China sees it as a situation where they could influence it in the future when their influence grows, but at that point they might have to live with rules negotiated now if they don’t somehow gain a way to influence those rules.

· China’s membership in the WTO leads to greater regional economic cooperation and a greater incentive toward trade liberalization.

· WTO has Most Favoured Nation policy: No nation doesn’t get same offers as the most favoured nation (between member nations only)

· WTO agreement has contemplated RTAs and okays them in developing nations under condition that they “embody virtually all trade” and “don’t deprive another nation of an advantage.”  These are to ensure that RTAs don’t become so narrow that they just form a single-market pact because therein lies chaos, and to ensure that non-participant members aren’t harmed.

· ACFTA will likely help China’s position in negotiating w/ the WTO but the WTO’s function will make China play by its rules.

Rule by/of law

Mao

· Mao blended Marxist-Leninism with Confuscianism

· Mao’s San Fan: 3 things to fight against:

· Corruption

· Bureaucracy

· Squandering

· Wu fan:

· Bribes

· Tax evasion

· Stealing national property

· Use of inferior materials

· Stealing intelligence

· The hundred flowers campaign encouraged criticism of the communist party, but it didn’t rule out the death penalty for doing so.  

· Anti rightist movement: Started after 100 flowers campaign.  Targeted intellectuals

· Great leap forward: to promote Chinese togetherness, especially heavy industry

Deng

· Deng succeeded Mao in 78

· Open door policy: Building socialism with a  Chinese flavour.  Experts agreed that building the economy was the #1 priority

· Starting to shift the paradigm to Chinese style socialism.  This includes a socialist constitution.

· Made a more competitive capitalist economy

· Deng also tried to make things more pragmatic, making the 1993 constitution state that China was in the primary stage of socialism

· ’99 constitution proclaims ‘socialism with Chinese characteristics

Jiang

· 3 represents theory:

· encourages foreign investment

· Says China can’t go socialist without a capitalist phase

· 4 modernizations movement attempted to modernize 1. agriculture 2. Defence 3. Science and technology 4. Industry

· Private sector economy treated as more important in each subsequent constitution

Women’s rights in China

· Marriage act in China: Article 2 says birth control will be practiced.

· One child policy:

· Exceptions include farming families, who can try until they have a son

· Some minorities, like Tibetans for instance

· Official purpose of rule : to control quality and quantity of population

· Marriage law and constitution contribute to the foundation of this law.

· govt can force abortion

· punishments include fines, salary cuts, loss of benefits, confiscation of property

· Some people can afford the fines and choose to flout the policy

· medical, educational etc expenses are withheld by the state

· Sons are more welcome, b/c daughters start contributing to another family on getting married

· Women are the first fired, last hired

· Women are 38% of workforce, but 60% of unemployed

· Women paid less and get shittier jobs despite guarantees of equal pay in the constitution

· Courts have no right to review laws, the only hope is for the govt to repeal a law

· divorce rate used to be very low, then very high, 2001 marriage law set to address that issue.

Globalization

· China’s economic reforms are essential to making the rule of law work and vice versa

· China’s accession to WTO and ASEAN lets other countries trust them more

· China is now moving toward real law, not just favouritism

· Government still has a strong supervisory power over foreign investments

· Prisoner’s dilemna in game theory:

· Two prisoners guilty of same crime being interrogated.  three possible outcomes:

· A squeals, goes free, B gets 10 years

· Both stay silent, both get 6 months

· Both squeal, both get 2 years

· China does this kind of reasoning with its Value Added Tax.  It violates WTO and pisses America off but its worthwhile for China

Vietnam
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· Vietnam’s national assembly must pass all legislation

· There was a heavy Chinese influence on Vietnam’s law, they went through periods of rule and overthrow like Scotland and England

· During periods of Chinese occupation, they tried to destroy a lot of cultural stuff

· Chinese intermarried with Vietnamese, they didn’t do this so much in other conquered regions

· During the European colonial period, Catholicism starts to usurp Buddhism.  

· In 19th C france gets interested in what they call Indochine as a place where they can set up shop to compete with Brits in the fight to control Asian markets

· At first, some argue the French were trying to convert the Vietnamese to their way of life.  They introduced courts and rules in the European model

· French eventually learned that they would not be able to hold control without getting brutal.  Conversion wasn’t working

· After WWI Vietnamese intellectuals started formulating their own ideas, this included Ho Chi Min.  

· HCM joins French socialist party, which he sees as a means to removing France from his region (pinkos were against the colony)

· HCM reads a declaration of independence for Vietnam based on the American one.  France doesn’t accept it.  

· France starts losing its grip on Vnm.  Eisenhower doesn’t like this due to HCM’s ties to Moscow

· Everyone wanting to avoid conflict, went to a meeting to discuss the future of Vietnam.  Decided to break it into N and S with elections promised in each.  Then no election occurred in S under USA’s puppet’s leadership.  N got angry, US felt the need to prop up their candidate.

· The N was controlled by HCM, S by an American puppet

· After the war with America, Vietnam had little choice but to ally itself with Russia.

· Starting in the 1950s, the socialist party was taking apart capitalist ideas like land rights.  By mid ‘80s failure of these policies is apparent.

· Doi Moi: Vietnam admits its policies were wrong.  Starts to seek foreign investment, a big part of that is legal reform.

· Big theme of this course will be to look at the absorbative and implementative powers of Vietnam for these fairly substantial changes.  The changes are both radical and rapid.  

· Most changes have occurred only in cities, if at all.

First handout
· After Vietnam war, Vietnam ousted Pol Pot in military strikes against Cambodia b/c his regime was anti-vietnamese.

· China didn’t like this, tried to invade Vietnam but was repulsed after heavy losses on both sides of the fighting.

· Later, Vietnam wants to encourage foreign investment, implements “doi moi” meaning renovation.

· Doi moi summarized:

· Decentralized state economic management

· Replacement of administrative measures with economic ones ie a market control policy to help stem inflation

· Adoption of outward oriented policy in dealing with external entities, exchange rates were allowed to respond to market influences

· Land use rights extended to long term periods, greater freedom to buy stuff

· Reliance on private sector as the engine of economic growth

· President is the international head honcho.  Domestically, PM runs the show and the pres. signs bills

· Proposals must meet party approval, then government approval before reaching the national assembly.  

· The national assembly is elected every 5 years

· Vietnam now has a mixed, but controlled economy

· They have recently been moving more toward greater central power at the expense of the provinces.  This is especially true in maritime provinces, where coast guards have tried to unilaterally promote the interests of their province alone.


Law making process:

· Lots of consultations needed every time a ministry wishes to draft a law.  Therefore, the ministry needs a budget

· After the first draft, all other ministries are consulted re the draft.  Any major objections must be addressed, often by way of rewriting the draft.

· Then on to the Cabinet of the council of ministers, then the council of ministers for their respective comments, but only if the law would have serious consequences if implemented.

· Then to the national assembly or state council if assembly is not in session

· Then its available for public comment, which can be made to the relevant ministry.  After public comment, a rewrite, or on to the national assembly with notes re public comments made.

· Laws are all made centrally, but often enforced at provincial and municipal levels.  These jurisdictions can tweak the law to apply to their area.

· economic lack of prosperity and the fall of the soviet union (and its support) made Vietnam need to reconsider its legal system in the late 80s.

· Vietnam has created so much law in such a short time that implementation has become quite an issue.

· Constitution tells judges to be independent, but to remember the prevailing ideology of the state party.


Evolving attitudes regarding the administration of justice:

· Are Vietnam’s legal institutions competent?  Can foreigners expect justice at the hands of Vietnamese courts?

· National Assembly is not a rubber stamp.  They are arguably more freely-voting than some Western nations

· There are several law schools in V now, also several international initiatives to increase legal knowledge.

· national assembly can’t propose their own legislation

· civil law jurisdiction

· Some critics argue that judges in Vietnam are likely to still hold ideas from the past that Party rhetoric should tint their decisions.  ITG thinks there’s no real diff between them and Western nations where politicians etc get elected as judge when they really aren’t qualified in any tangible way.

· Can judiciary accommodate the ‘rule of law?’ That remains to be seen.

· Laws still exempt military matters from rule of law as well as situations where the govt or the military declare an issue of national security

· Govt not above the law, however, officials have been convicted of offences

· Taxes, police justice both doled out according to the whims of the dolers.

· Book burning, censorship both alive and well. Internet café owners need a background check before being allowed to open shop.

· Religion is also controlled, you can’t preach without permission

· Government tacitly allows trafficking of prostitutes, forced marriage etc.

· Forced drug detox camps

· EU supports bilateral trade increases w V

· Australia is concerned about human rights

· Cambodia and China are fairly friendly

· US is understandably not so warm.
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· Currently on their 4th Constitution

· HCM strongly discouraged large-scale business ventures.

· Doi Moi:

· Nobody knew stuff about markets, because all the educated peeps were educated in communist places.

· Agricultural collectivization proposed (no family farms, more efficient groupings instead) this never caught on.

· Party knew land ownership couldn’t be allowed, but also recognized a bond that existed between land and its owners.

· President is largely a figurehead though he does have power) the real power is the PM’s.

· Party membership is key to rising up in V.  
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· Vietnam has no laws governing laws, ie what if a later law contradicts an earlier one?  No clear answer

· Too much ad hoc system.  Need mechanisms to define laws and revisit parts that aren’t working well.

· Although the constitution calls for judicial independence, it is not a reality

· Const guarantees protection of socialist state, socialist legality, property of the state, people of V.

· There has never been an idea of equality before the courts, why would they all of a sudden add it?
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· V acceded to women’s rights and racism treaties and a children’s rights treaty in 80s and 90s.

· Constitution article 49 says a citizen is a person with Vietnamese nationality

· The treaties mentioned above have led to women’s and children’s rights concessions in new constitution.

· Religion is given lip service in const. but it is not always okay, especially if it contradicts the state.

· It used to be that the state would assign you your position and if you wanted to resign, you would need your boss’ permission.
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· V’s Criminal Code defines crimes, but not punishments.  That’s a judge’s prerogative

· Different classes of legal personhood.  State ventures are the most important.

· IP laws in place to appease WTO and inspire domestic innovation

· Most IP disputes are preferred to be settled out of court, since courts aren’t terribly good with these issues.

· Future of IP in V depends largely on enforcement, they seem to be on their way.

Korea

Korean reality vs myth article
· Homogeneity of Korean legal system is a problem

· Hard to say that K’s legal system has played its expected role in democratization and market development

· So few lawyers leads to overburdening of the system and practitioners.  Practitioners don’t develop new areas of law since crim/civil gives them all more work than they need.

· Judicial research and training institute (JRTI) responsible for training/monitoring all practitioners.

· Heavy reliance on personal relationships for advancement in K’s legal system

· This is aggravated by the fact that most practitioners graduated from Seoul National University

· Women lawyers are increasing every year, almost 20% of new lawyers currently.

· Junkwanyewu is a practice where retired judges receive preferential treatment while practicing as lawyers.  This is unfair to all parties.  This breeds public doubt of judiciary.  
· Chief Justice of supreme court appoints/promotes all judges (except others on the SC) Theoretically the other SC judges help in this process, but not in practice.
· Judges are somewhat civil servants, being expected to follow the civil code.  But they are also like common law judges, being expected to apply the wisdom of the ages to their decisions.
· Prosecutors usually see themselves as aligned with the judge.  This once again leads to inequity in the judicial processes.
· National Security Law was supposed to be used to protect SK from NK, but many prosecutors have used it to prosecute dissenters.  Thus, prosecutors are one tool of authoritarian regimes.
· Sungeuk: A term applied to officials such as Presidents and their aides, it means ‘sanctuary’ and is used because these people are often untouchable.
· Sungeuk robs K of prosecutorial impartiality, as you may imagine, it makes one hand wash the other (politicians and prosecutors).

· Ammendments to constitution etc have been proposed to rectify the situation, only to be struck down by the SC

· In December 1972, the Park Chung Hee regime, through an illegally manipulated process of constitutional amendment, enacted a new  [*60]  constitution, called the Yushin ("revitalizing") Constitution. n83 The Yushin Constitution era did not mark the birth of another constitution in Korea; rather, it meant the death of constitutionalism for the nation. The new supreme law of the land enhanced the President's powers to the point that Park Chung Hee "lawfully" obtained unrestricted power to rule by emergency decree. n84 It, thus, opened the era of "rule by decree," not by law.

· First decree was to ban opposition to the new Constitution, another decree soon followed that opponents would be tried in military courts (with fewer safeguards) Although they were doomed, the defence of the case by lawyers renewed people’s faith in lawyers.

· Successful lawsuits in the tens of thousands re flood mismanagement by govt officials renewed faith in the law in the 1980s.

· In 1988 Minbyun formed (society of lawyers fighting for democratic ideals)

· Many lawyers will attempt to get you bail only on a contingent fee basis.  Laws bar such practices, but they continue nonetheless.


Proposed solutions:

· In 1995 the Presidential Commission on the Promotion of Globalization ("PCPG") made recommendations for reform based on a desire to meet a ‘global’ standard of justice

· PCPG proposed to increase the # of lawyers in the market and the competitiveness, in order to get more justice for the citizens of K

· They also suggested shifting from undergraduate level legal degrees to graduate ones with bar exams in the US model, to eliminate the JRTI monopoly on the profession.  Different undergrad backgrounds were intended to diversify the expertise of the collective legal community.  Now Engineers etc could become lawyers.

· Just about the whole legal community disagreed with the PCPG.  PCPG was forced to amend its recommendations.

· In conclusion, the nation would be better off if the legal profession served the purpose of fighting corruption etc.  To meet this goal the PCPG reforms should be implemented.  Without reform, K will be incapable of meeting the demands of the developing century.

Traditional Korean Society and Law Bak Young Sa

· Korea adopted a western legal system without giving due consideration to whether it was appropriate for Korea.  They abandoned the old system without much thought to whether any of it accommodated Korean particularities.

· Japanese legal scholarship was accepted at face value, but Korea had no legal scholars

· Later, American culture influenced it too

· Thus, over 100 years K’s legal system became highly developed, yet heterogeneous.

· Thus, a history of law can teach us the sociology of law and identify how to achieve legal modernization

· Choseon dynasty founded by King Taejo in 1392, established laws that would last until the beginning of the modern era 1910.

· The code put together in this era reflected societal norms that had already established themselves, instead of imposing new thought.  This code was amended but only in accordance with societal norms.

· The king’s laws were given the status of an immutable constitution, they could be added to, but not amended.  Keeping the law stable, not overlegislating were two main concerns.

· Korea had a patriarchal base, reception of Confucianism strengthened it.  Matrilocal marriage, used to live in wife’s home now, three days there and back to hubby’s home.

· Under Chinese influence, a movement began demanding a move to the Chinese, patrilocal system.  This movement was a minority voice.

· Inheritance to all kids equally, but 20% more to the son who now carried on the family name, if he would pay tribute to the dead.

· The inheritance system changed over time, this was a gradual change and never strayed far from the Choseon constitution.  Reasons for the change:

· Confuscianism

· Japanese takeover

· Different echelons of society each with different rights

· Appropriation: where groups can enjoy exclusive rights and the social system guarantees them.  When these interests can be inherited its called ownership (all this according to Max Weber.

· Property owners got the right of alienation somewhere in the mid Choseon era

· You could defend your property claims unlimited times and with no statute of limitations.

· Assertions of rights often occurred between members of different groups.  Members of the same social group would be problematic for each other.

· Judgments in cases between two different classes often unfairly went to the more powerful party.  

· The Choseon type rights persisted into the modern era as an underlying concept.

Oct 30 reading Dae Kyu Yoon, Constitutional court system of Korea

· K has always had a European style judicial review system in one form or another since the 1948 Constitution

· ’48 Constitution gave power of review of constitutionality of legistlation to a committee, like the French and German models.

· They went briefly to a US based Supreme Court presiding over decisions model, then back to the committee type thing.

· ’87 introduced a constitutional court

· This court has been much more active in reviewing legislation etc. than any other review body in K’s past

· Questions dealt with:

· Constitutionality of laws

· Impeachment

· Dissolution of political parties, 

· competence disputes between state organs

· Constitutional petitions

· Also outlines a process for the appointment of the 9 judges of the SC: 3 nomminated by the President, 3 by the assembly, 3 by the chief justice (who is nominated by Pres and approved by assembly).

· Article 112: Judges have 6 year terms, forbidden from participating in partisan politics

· Article 113:  at least 6 of 9 judges must concur on constitutional questions.  A majority will suffice in intragovernmental disputes.

· Originally, there were standing and non-standing justices.  The author thinks this reflects the idea that there was not a lot of work anticipated for the court, but when the courts became busy, a resolution was passed upgrading all 9 judges to the same status.

· The court’s large staff reflects its level of activity.

· The rate of overturning legislation has been significant, it shows the court isn’t just some kind of joke.

· Court has two types of petitions:

· First, they can review constitutionality based on facts etc.

· Second, they can stay a proceeding in another court based on a constitutional question, but the other court still does all the fact-finding 

· Independence from political powers is the raison d’etre of constitutional review mechanisms.  Currently, K’s is a system full of hope.

Hun Je Suh Current Legislative Changes in Korea’s Foreign Trade and Investment Sectors

· 1980s K’s exports booming because of low interest/low exchange/ low oil price.

· Economy developed fast because of a policy focusing on overseas investment

· Deregulation of market and liberalization of market helped K’s growth

· K opened its market because of 

· US pressure to do so

· UR/WTO interests

· Joining the OECD, which involved modeling their economy on that of already established successful nations.

· Late 80s early 90s foreign confidence in K’s repaying abilities faltered, lots of investment $ withdrawn.  Financial crisis ensues, bailed out by IMF etc.

· Treaties/international laws same weight as domestic laws as per constitution.  Thus, most recent law/special law provisions apply.  Non-binding international bodies’ rulings are just that, but WTO rulings are binding.

· New aim: establish policies dealing with differences between trade policies on an international and a domestic level.

· Mid 80s saw new laws to reflect new trade realities, such as market diversification etc. 

· Fair Trade Act introduced to balance trade and improve people’s lives.

· Customs law established to support economy and establish appropriate customs procedures.

· Foreign Trade Act tries to allow free movement of goods.

· Competition laws were such that foreign firms would have been in trouble in K, so K amended these laws.

· Contract law currently only protects domestic firms, needs revision

· New century will see attempts to liberalize the foreign market

· Future trade and investment policies can be divided into 4 subgroups:

· Policies based on garnering citizens’ understanding and agreement

· Open Market oriented policy

· Active and diversified trade policy

· Consumer oriented trade policy
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· Korea has 6 basic statute levels:

· constitution

· civil code

· code of civil procedure

· Criminal code

· Code of criminal procedure

· commercial code

· Sources of law (in order of relevance) Statutes, presidential decrees, ministerial ordinances (which supplement statutes with implementary info), National assembly rules, Supreme Court rules, treaties, customs principles of law, stare decisis (which officially doesn’t exist).  

· Confucianism, China, Japan and USA have influenced the development of Korean law heavily.

· Chosun dynasty until 1910, the Japanese colonialism till ’45 then 45 – 48 US govt in South and USSR in North, then 48-present its been the same.

· Old systems of law:

· Kochosun: 8 principles of law only three are still known

· No murder

· Compensation for personal injury

· A steals from B, becomes B’s slave until he pays 500k Jeon

· Buyeo period added the following laws:

· Sexual misbehaviour punished by death

· Jealous wives punished by death

· 3 Kingdom era:

· Buddhism introduced

· Chosun era:

· Class based society: Scholars, middle officials, peasant, worker, merchant, nobie (like a serf)

· Land based agricultural society

· Confucian ideals

· law was a supplementary tool for govt.

· Court Organization Act of 1895 was the starting point of modern law, modern law schools were formed.

· During Japanese occupation:

· Japan’s Governor General administered law by decrees

· Japanese people in K were subject to Japanese laws

· Traditional Korean law supplemented the Japanese decrees

· Still a rivalry between the two countries.

· Next came brief US occupation after WWII and then they got their own Constitution in 1948.
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· Supreme Court, High court, District court is the order for most things

· other branches include patent court, administrative court.

· SCK does a legal analysis, not a factual one.  Must take all death penalty cases and 10+yr sentences.

· Prosecutors are judge’s opponents.

· Constitutional reviews done by a separate court.

· Contingency fees allowed in criminal cases

· Can be held for 48 hrs without bail, bail is hard to get.

· Prosecutor has the power to make charges

· 2004 Korea had 1 lawyer/ 6273 people.  USA: 1/330

· One law school, Seoul National U.  1700 grad/undergrad students.  National judicial exam: 1000 pass each year, 1/30 applicants pass.  20% in ’04 not from a law background, but new laws require some legal education in order to take the test.
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· K wants to meet global economic standards while protecting its weak government.

· K tried to gain a strong economy during cold war, when Japan was stealing lots of workers.  Developed an export-oriented, union-repressing strategy.

· 1987 new constitution sends markets skyrocketing

· K moved to technology, developed IP laws to inspire foreign investment and development of domestic technology.

· Patent Act ’46, Copyright Act ’56, Computer Program Protection Act ’86 Motion Pictures Video Game Act, ’99, Monopoly Regulation and Fair Trade Act ‘80

· Govt promoted development and not western-style rights in order to promote the economy.

· Labour laws developed, but not always to the benefit of workers.

· Foreigners are now encouraged, they can invest, have a bank account, use their seal

· Rights of scientists, artists protected in Article 22 of Constitution.

· 5 yr prison max for copyright violations

· eforcement of these laws still leaves something to be desired
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10.30.2006 (big Dan’s notes)

 

Judicial training: 

After passing national exams: there is a requirement that you spend 2 yrs at law institute

Training is a set curriculum

-          Judicial Training institute also consist of Court, prosecutor's office, and private practice

 

Efforts for reform

Closely guarded profession; there has been significant demands for it's opening up and democratization

 Supreme Ct. Judicial System Development comm.. (1993)

Presidential Judicial Reform Committee (2003-2004)

2005- Present:

Draft Professional  Graduate School of Law Act, May 16, 2005

Draft Civil Participation on Criminal Procedure Act

A number of other reforms to the courts were also undertaken

 

Foreign Lawyers:

More than 200 foreign lawyers in Korea; international lawyers -> generally work as foreign legal consultants

-          with the WTO doha trade negotiations, there will be much greater demand (also mentions free trade agreement with NA)

 

Session 3

 

Development of Constitutionalism in Korea

Military dictatorships were the norm in Korea during the 70s and 80s -> democratization movements were successful in 1990s

-

 

Independence and Division:

 

Democratic changes are very recent; military coup is very improbable

 

Constitutional amendments:

During authoritarian regime, this did not matter much -> very difficult to predict during the 80s

Constitution adopted in 1987 was somewhat of a surprise

There were 6 republics in Korean democratic history

 

North Korean constitution (1998 is most recent)

 

Contitution:

2 highlights

Article one: democratic republic

Article 3: Republic consists of entire peninsula and islands

Article 6: internation instruments

Article 10: right to seek happiness

 

Korea has a constitutional court system after the European model (following 1987 constitution)

 

Constitional court is very powerful

-          it can seek to impeach president

 

Forms of judgment are very flexible as well

-          unconsititional, inconsistent (further guidelines), give proper interpretation

Japan

Emergence of a Unified State by Hiroshi Oda

· Japan more or less a national state by mid-fifth century

· Adopted Chinese court system in 7th C.

· Civil and Criminal codes first produced in late 7th C

· Shogun period: feudal period when taxes were not necessarily due.  Court powers were reduced to a minimum.

· Warriors were necessary to protect the power of the shogunates, they found it necessary to protect property rights of warriors as a result.

· After civil war, Hideyoshi Toyotomi was appointed #1 guy of emperor. He introduced:

· A rigid status system demarcating warrior class from other classes.  Non-warriors were ordered to surrender their weapons.

· Peasants prohibited from leaving their land

· Next came Tokugawa shogunate blah blah blah

Period of modernization:

· US navy sent commodore Perry in 1853.  This marked the beginning of the end for the last shogunate before the modern era.

· Feudal lords of Japan were against the dealings with foreigners that ensued.

· 1867 new govt formed with a PM and other ministers helping the emperor.

· Modern tax system introduced, land tax based on an assessed value of the land.  Land certificates issued to landlords who then became responsible for the payment of taxes.

· Conscription, which proved useful to defeat Tom Cruise and the other remaining samurais.

· Confucian civil status system abolished.  New system introduced: Nobles, former samurai, commoners.  Distances between these ranks were now greatly reduced.

· Japan recognized the importance of adopting modern Western technology if it was not to be colonized.

· Mill/Bentham/Locke started catching on, so emperor declared a constitutional monarchy would be established.

Dispute Resolution in Contemporary Japan by Takeyoshi Kawashima

· No society likes litigation more than mediation, J is no exception

· After WWI, a huge housing shortage existed, but the relative litigation was not overwhelming.

· Similarly, after WWII and great depression, the spike in lawsuits in Japan was nothing compared to that in western countries w/ similar financial/housing issues

· Common disputes in the pre-war period included disputes between villages (villages themselves tended to be harmonious).  Also, Usurer-debtor disputes.

· Commonly taboo to insinuate that a dispute might arise when negotiating a contract with another party.

· No clauses to indicate what happens if an agreement can’t be reached.  The customary practices of honouring obligations are strong enough incentive that consensus is usually met.  If one party insists on getting their way 100%, they may get it, but in doing so lose the respect (and business) of the community.

· jidan-ya: a kind of debt-collecting intimidator.  Though illegal, most in Japanese society seem to approve of this practice.

· People, and consequently courts, are reluctanct to accept change.  One railway had been trespassing on a guy’s land since being built and everyone knew it.  The guy finally brings it to court, only to have the court tell him that the railway now serves the public so much that removal of it would amount to an abuse of his property rights.

· Often after a lawsuit, a plaintiff will find they have taken more time, gained less and alienated more erstwhile allies than they would have through extrajudicial means.  Why sue?

· In USA most litigants accept the trial decision.  This is not true in Japan, where a majority appeal.  This reflects the fact that the Japanese only go to court for something they value highly and they don’t take defeat in such matters lightly.  In fact, there is a general disdain in the country for judicial decisions.

· Two prevalent forms of ADR in Japan: reconcilement and conciliation:

· reconcilement means the methods by which parties reach agreement together.  The process of conferring with each other permits this most often, especially in smaller social groups.  In the case of a patriarchal relationship, this is an easy process, since the patriarchal figure is supposed to do things in the best interests of the inferior, who takes it.  Even when this isn’t so good for the inferior, they tend to accept it.

· Conciliation is reconcilement through a third person.

· When the parties attempt conciliation, the go-between is supposed to be of a greater social standing than the disputants.  As a consequence, the decisions the go between renders are seen as more binding.  They basically have a hybrid of arbitration and mediation.

· In situations where two parties are in equal bargaining positions, they often agree beforehand to a go-between.

· kankai: invitation to reconcilement.  This was made official practice in 1883.  Before any judicial proceeding, parties were asked to attempt reconciliation. This was later abandoned

· chotei: mediation.  The basic idea is harmony.  When this was implemented, the number of cases that chose this method of mediation was huge.  This shows the Japanese people’s desire to use mediation rather than other judicial means.  

· Police also act as mediators, and the use of this method is widespread, though immeasurable.  

· In more modern times, although patriarchal superiors still exist, they are not nearly as well equipped to dipose of the complaints of inferiors.

· Traditional informal resolution methods have been found to disrupt capital enterprises.

· No longer can the head of the family or the marriage go-between settle all family disputes.  Lots of things tried in family court now.

· There is a transition now in progress to a more formal standard for dispute resolution.
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· Japanese Constitution gives power to the JSC

· The court rarely deals with the administrative side, sees this as infringment on the separation of powers.

· 4 types of inferior courts:

· Summary:  minor cases, no more than $40k Cdn, single judge

· District:  Appeals

· Family: Non-public trials, juvenile matters

· High Court:  High appeal level, Trial jurisdiction in election disputes, administrative tribunal hearings

· Japan supreme court:  1 chief justice, 14 associates.  Most cases 5 member petty bench.  Constitutional reviews and other rare occasions invoke a grand bench.  Only statutory interpretation or constitutional challenges can send a crim case.  Only court to determine constitutionality of laws, only struck down 7 things in 60 years.

· SC chief justice appointed by emperor (read: cabinet) others just by cabinet.  Must be 40 yrs old.  Usually, 5 judges, 5 private practitioners, 5 either law profs, prosecutors or bureaucrats.  Recently, that has changed to 6,5,4.  Must retire at 70.  

· A mechanism exists for removing judges, but it has never been used.

· SC judges nominate HC judges, cabinet has discretion but it is usually a rubber stamp

· SC doesn’t disclose reasons for appointment, sometimes political motives are alleged.
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· Judges, prosecutors, attorneys, all used to have separate BAR exams.

· To become an attorney, one must pass the BAR

· Used to be no law schools, now there are, 2006 was first year of grads.

· BAR established in 1893

· 1949: Bar given the autonomy to admit its own members

· Big law firms still rare

· Judges encourage settlement

· 60% of all attorneys are in Tokyo or Osaka

· 1986: J opened doors to foreign attorneys to perform some tasks, currently foreign lawyers are fighting for more freedoms

· Inherited the French legal system in 1872

· Judicial scriveners and Prosecution review boards take on quasi judicial roles such as determining which cases to prosecute.

· About 60k total working in the legal field but not as lawyers

· Legal education is largely theoretical, emphasizes systematic understanding

· People saying the market demand should determine the # of lawyers, calling for deregulation

· currently 2 Bar exams, one for law grads, one for others.
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· Kawashima notes there aren’t many lawsuits in J, preference for settlement.

· Litigation costly, traditional Japanese dispute settlement = negotiation

· could also be seen that a lack of lawyers = lack of litigation (chicken/egg)

· Traditional J view ( compromise, not like North American courts’ win/lose 

· Amount for filing offsets potential rewards for many

· Legal aid underdeveloped

· Court is open, but can conduct closed hearings

· # of cases increasing quicker than # of judges
