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Nuisance 
Nuisance describes a type of harm that is suffered, not a type of conduct that is forbidden. 

Governed by the maxim: use your own property so as not to injure that of your neighbours. 
The law of nuisance is comprised of 2 distinct causes of action with little in common: 
(1) public nuisance;

(2) private nuisance
PUBLIC NUISANCE

Definition:

Any activity which causes unreasonable and substantial interference with the right of all members of community or of a class which comes within the sphere or neighbourhood of operation (Stein).
· Only the AG can sue for the tort of public nuisance (or a “relator” in AG’s name). No cause of action for private individuals seeking to make a claim based on a fact pattern that fits public nuisance. 

· Policy: jurisdiction of criminal courts should not be usurped by civil proceedings: if it’s general harm, there’s no room for individual actions. Also prevents multiplicity of civil suits. 
Must establish: 

· It’s a nuisance: unreasonable interference with public interest
· Trouble/inconvenience caused

· Ease/difficulty in lessening/avoiding risk

· General practice of others

· Utility of activity

· Character of neighbourhood

· It affects the public: Materially affects the reasonable comfort/convenience of a class of the Queen’s subjects. Test: is it so widespread in range and indiscriminate in its effect that it is not reasonable to expect one person to take on his own to put a stop to it, but should be the responsibility of the community at large? 

· Special damages:  Private citizens can sue only if it causes special damage to them, over and above the general inconvenience of the public (personal injury, damage to chattel…).  Where the damage is common to all persons of the same class, a personal right of action is not maintainable. Gives rise to D tactic of arguing it’s a public, not private nuisance so P can’t sue.
· May also be private nuisance: if P is occupier of land and the nuisance causes damage to his use and enjoyment of land.  
· Question of fact: whether it’s public or private

Hickey v. Electric Conduction Company of Canada (1970) [NFLD SC]
Facts: D’s plant discharged waste into public harbour, poisoning fish. Destroyed livelihood of Ps, fishers, who bring claim in nuisance (+ negligence which was abandoned). D’s preliminary position: motion to dismiss claim as a matter of law:
· Facts give grounds for public, not private nuisance claim

· If Ps have cause of action, damages are too remote
Held: Public nuisance; no cause of action
Analysis:

· Right to fish in the sea/navigable waters is a public right. To succeed the P’s must show the injury they sustained is special/particular above and beyond that suffered by the public in general. 

· Not enough for P to show that business was interrupted by the public nuisance.

·  “Any person who suffers peculiar damage has a right of action, but where the damage is common to all persons of the same class, then a personal right of action is not maintainable.” (II-7) 

· Here the waste polluted the waters of the bay and interfered with the general right to fish. Gave rise to a public nuisance. P’s right to fish may be affected to greater extent than others, but they have no ground of complaint different from anyone else who fishes or intends to fish. 
· If nuisance had obstructed Ps’ rights as adjacent landowners of access to the public waters, then it would have been a particular injury. 

Ratio: To bring an action in private nuisance P must show damages particular to themselves, otherwise it’s a public nuisance. Where damage is common to all members of a class, a personal right of action is not maintainable. 
Stein v. Gonzales (1984) [BC SC] 
Facts: Ps seek injunction against Ds, sex trade workers operating in front of Ds’ businesses. Ds admit an increase in prostitution but argue only AG can bring action in public nuisance. 

Ps argue:

· both private and public nuisance
· P’s can bring action because suffered special/particular damage

Issue: (1) is impugned conduct a private nuisance? (2) have Ps suffered special/particular damage as a result of the conduct, entitling them to sue despite it being a public nuisance? (3) what is special/particular damage?

Held: For D. (1) conduct is not a private nuisance; (2) no special damage so Ps can’t sue as individuals; (3) test is damage different from that suffered by other members of the community
Analysis:
· Private nuisance: conduct of D which unreasonably and substantially interferes with P’s use and enjoyment of land

· Public nuisance: unreasonable/substantial interference with the rights of all members of the community or class, which come within sphere of operation
· Public nuisance may also be private nuisance if P is occupier of land, and the damage causes loss of his use and enjoyment. The same conduct/circumstance can be both public and private nuisance at the same time. 
· No evidence that P’s use of property was interfered with by D

· Meaning of special/particular damage: P sustained special injury beyond that suffered by the rest of the public. 

· Ps failed to establish either private nuisance, or special damage entitling them to sue for public nuisance. Action can only brought by AG.

Ryan v. Victoria (City) (1999) [SCC]
Facts: Action against city and railway company. P crosses railway track on motorcycle. Wheel caught in “flangeway gap”, causing P to fall. Statute set a min and max width for the gap. Within that range, railway company chose a width that was shown to be too wide to be safe. Action in public nuisance and negligence. Railway relies on old common law defence since the gap complied with statute. 
Issues: 
(1) Is the railway liable in negligence? Should the old CL rule limiting standard of care to statutory obligations be discarded and if so how does the statute affect liability?

(2) Is railway liable in public nuisance? Should railway be liable since the hazard was not “inevitable consequence” of exercising statutory authority?

(3) What is the relationship between statutory authority and civil liability?

Held: D liable for public nuisance AND negligence. Statutory authority does not provide dismissal of claims. 
Analysis:
Negligence:

· Duty of care found using Kamloops test. 
· Standard of care: that which would be expected of an ordinary, reasonable, prudent person in the same circumstance; not determined by statute. Statute does not extinguish underlying requirement of reasonableness.

· Court discards the rule that allowed railways to escape liability for negligence by complying with statute. Railway is bound by common law of negligence, subject only to situations where compliance with statute provides justification for what would otherwise be wrongful.

Public Nuisance:
· Ramsay: the issue of Ryan’s status as an individual to bring an action in public nuisance (special/particular damage)was not discussed by the court. It’s not clear whether Ryan was allowed to sue in public nuisance as an individual with special/particular damages, or if the definition of “the public” was narrowed from “all Her Majesty’s subjects” to a smaller subset. 
· Statutory authority only provides a narrow defence: if the activity is authorized by statute AND nuisance is the inevitable result of exercising the statutory authority. There is one way to comply with the statute; it’s impossible to avoid the nuisance. 
Ratio: Statutory authority is only a defence if D can show both that the activity is authorized by statute AND that the nuisance is inevitable consequence of compliance. 
PRIVATE NUISANCE

Definition: Unreasonable interference with the use and enjoyment of land. 

· Physical damage to land OR

· Injury to health, comfort, convenience of occupiers with right of exclusive possession (Conair) 

Elements:
· Onus on P to show unreasonable interference with use/enjoyment

· D must then show that his/her use of land is reasonable.

· Negligence is not a required element

Unreasonable:

Fact-driven assessment made by court

· Not tolerated by ordinary occupier

· Materially interferes with ordinary comfort

· Unreasonable in light of all the circumstances 

· this includes the type of activities ordinarily done in the neighbourhood

Defences:

· statutory authority

· in some jurisdictions: right of prescription

· abnormal sensitivity of P – but this would be difficult to prove

Early nuisance cases occurred when negligence wasn’t available as a cause of action. Now many cases are brought in both. Private nuisance can be a stronger cause of action because:

· No defence of due diligence is available

· P need not prove a duty or standard of care

Sutherland v. Canada (AG) (2002) [BC CA]
Facts: Airport opened a North Runway, creating new flight paths and therefore noise. P sued for interference with use and enjoyment of properties. D argues public nuisance.
Issue: Was it a public or private nuisance? 

Held: Private nuisance but judgement for D, due to defence of statutory authority

Analysis:

· P succeeded in proving that the aircraft noise was a substantial interference with P’s use and enjoyment of land

· Private nuisance can become public nuisance if it affects a large enough group of properties. 

· The fact that a number of individuals have similar claims doesn’t automatically make it a public nuisance however. 

· Activity can be both public and private nuisance. 

· P can found a claim in either private nuisance, or as in public nuisance as an individual with special damages. 

· Court rejects D’s argument that it’s a public nuisance. P can maintain action in private nuisance. 

· Court ultimately accepts D’s defence of statutory authority: noise from planes was a nuisance, but it was the inevitable consequence of activity authorized by statute. 
· Statutory authority may be conferred by subordinate legislation. 

Russell Transport Ltd. v. Ontario Malleable Iron Ltd. (1952) [ON SC] - defences
Facts: P used land for storage of motor vehicles. D had a foundry that predated the car storage by several years. Particles from foundry landed on vehicles causing rust. P seeks both damages and injunction. D seeks to rely on defence of reasonable use, and defence of prescriptive right.
Held: Judgement for P: private nuisance established and no defences.
Analysis:

· Private nuisance includes harm to land, fixtures, AND chattel
· It is no defence:

· That P came to the nuisance

· That activity injurious to P benefits the public at large

· That the location is suitable and no alternate location exists where it would not be a nuisance

· That all necessary care was taken to prevent the nuisance: nuisance is not a branch of negligence

· That the D’s act would not be a nuisance unless other persons also did the same thing at the same time

· That it’s a reasonable use of property: no use of property is reasonable that causes substantial discomfort or to others or damages their property

· The court will look at the circumstances, including the type of neighbourhood: type of activities in the neighbourhood may be relevant in determining whether it’s an “unreasonable interference” 

· Possible defences that do exist but that the court rejects here:
· To show that P carried on a “delicate trade” but here that wasn’t the case.

· Court rejects defence of prescription: (abolished by Land Title Act but still exists elsewhere):  **similar to estoppel
· The nuisance activity must have occurred for a period of 20 years

· Enjoyment of the right must not be secret – servient owner must be aware of the situation

Nor-Video Services Ltd. v Ontario Hydro (1978) [ON HC]
Facts: Hydro’s choice of a less expensive site for its transmission line interfered with P’s tv broadcast/reception. 
Issues: Is P’s interest worthy of protection? If yes is D liable for private nuisance?

Held: Judgement for P

Analysis: 

· TV reception is an integral part of the beneficial enjoyment of property and is entitled to protection from unreasonable invasion. 

· Court rejected the special/sensitive use defence. 

· Rejects claim of statutory authority: it was not an inevitable consequence of complying with statute.

· Allows the application of tort of nuisance to new situations. 

Hunter v. Canary Wharf Ltd. (1997) [HL]
Facts: Building causes interference of TV signal.

Held: For D.

Analysis:
· Likely distinguished the case from Nor-Video because no emanations from the building: its mere presence blocks reception.

· Longstanding rules: In the absence of an easement, a building can:

· Restrict flow of air onto someone’s land 

· Block the light 

· Block the view

· Not every use of land that impacts others’ use and enjoyment of their land is actionable. The court will balance interests.

· Action in private nuisance is limited to those with exclusive possessory rights: landowner or tenant. Court refused to extend it to family of those with possessory rights, or to licensees. 

Ratio: Not every activity that impacts the use and enjoyment of others’ land is actionable in private nuisance. Action can only be brought by a party with rights of exclusive possession.
Newman v. Conair Aviation Ltd. (1972) [BCSC]

Facts: Low altitude plane spraying parcel A with insecticide also got some on parcel B. 
Held: judgement for P

Analysis: 

· Negligence is not a necessary element of private nuisance

· Interference can be relatively temporary or brief as long as it’s 

· Substantial OR

· frequent

Ratio: A temporary interference with comfort/convenience can constitute nuisance if it is substantial. 
Royal Anne Hotel v. Ashcroft (1979) [BC CA] – statute has been amended since 
Facts: Premises damaged by backup of city sewer caused by random blockage.

Issue: where a municipality constructs and operates a sewer pursuant to statutory authorization, and is not negligent in construction/operation/maintenance, is it liable for private nuisance for damage from random blockage?

Held: For P – private nuisance made out and no defence of statutory authority
Analysis:

· Negligence is not a necessary element of private nuisance
· Did the statutory authorization to build and maintain a sewer give rise to the defence of statutory authority? No: backup was not inevitable result

NB: Local Government Act s. 288 gives immunity for damages from sewer system. 
Community Charter: municipality need not show inevitable consequence of statute.

Other statutory exception:
Farm Practices Protection Act s. 2(1): if a farm is conducted in compliance with the Act the farm owner is not liable for noise/dust/odour. Municipalities can’t enact bylaws restricting farm activities.
Summary of Defence of Statutory Authority:
· Narrow defence: must show inevitable result of statutory activity (Ryan)
· Ryan: defence failed because within the range of permissible widths, the railway could have chosen one that avoids the nuisance

· Sutherland: defence succeeded because it was practically impossible to build according to regulations in a way that avoided the noise.

· Expense is not a justification for choosing an alternative that causes nuisance.

Strict Liability

Unlikely to come across this situation because:

· Narrow and unusual fact pattern

· Possibly no longer exists as a cause of action

Rylands was decided before the existence of negligence and of vicarious liability. Faced with a fact pattern crying out for a cause of action, court was prepared to find one. In subsequent cases the court limited the application of the tort – to mitigate the effect of opening Pandora’s Box. 

Rylands v. Fletcher (1866) [HL]

Facts: P leased coal mines. D had mill on adjacent lands, with a water reservoir. Water from the reservoir escaped and flooded the mineshafts of P’s mine through no fault of D.

Issue: Can D be held liable for the flooding of P’s mine?

Held: Judgement for P

Analysis:

· If D engages in a non-natural use of land and something escapes from D’s land and damages P’s land: D is liable.

Development of the Doctrine:

· “Non natural use of land”
· water from a hot water heater or other fixture in a building is not a non-natural use and leads to no liability.
· “Escape”
· D was held liable for a chair “escaping” from an amusement park land.
· In a factory manufacturing explosives, the accidental explosion of a shell was not an escape (Reed v. Lyons)
· Land owned by someone in its natural state is not the source of liability:
· A rock in its natural state that rolls onto another’
Negligence

ELEMENTS OF NEGLIGENCE

· Is there a duty of care?
· Did D breach the duty of care?
· Did the P suffer damages?
· Is there factual causation? 
· Is the damage “sufficiently closely connected” to D’s conduct, or too remote?
· Is there a defence available?
· Should the damages be apportioned?
· How should the damages be quantified, in terms of the award to the P?
· Does vicarious liability and non-delegable duty alter the liability?
Duty of Care

How do obligations arise between parties?

· Contract law: from the terms of the contract

· Fiduciary: arising from the fiduciary nature of the relationship of the parties

· Tort law: arising from the relationship of proximity between the parties

The purpose is to balance different interests to properly assign responsibility while limiting liability: individuals aren’t held liable for every kind of harm that they cause. 

The first step is determining if the situation is governed by the tort of negligence: can D’s conduct be the basis for P’s claim of damages? “Is P my neighbour?” This is a question of law for the judge to decide, and is subject to appeal.
IS THERE A DUTY OF CARE?

Has the category been recognized previously?
· Duty of care to rescuers

· Products liability

· Occupier’s liability

· Duty of care to take positive steps to prevent others from being harmed/rescue

· Duty of care associated with public functions

· Pure economic loss

· Negligent construction/manufacture

· Negligent misstatement

· Contractual relational economic loss

· Pure economic loss for the negligent performance of public functions

· Negligent provision of services 

If duty of care has not previously been recognized, apply the Anns/Kamloops test
(1) Is there a sufficiently close relationship between the parties so that carelessness on D’s part might reasonably cause damage to P? 
· This involves assessing considerations of foreseeability and proximity
· If both are established, a prima facie duty of care arises (Anns)
· Foreseeability arises when there is such a relationship that the D could reasonably foresee/contemplate that his actions would affect the P (Donoghue); within the “range of contemplation”. The duty of care is not abstract but to an individual person (Palsgraf) 

· Such a close and direct relationship that the D may be said to be under an obligation to be mindful of P’s legitimate interest in conducting his affairs (Cooper). 

· This includes looking at: representations, expectations, reliance, and involves a policy assessment (Cooper)
(2) Are there policy considerations that may negate the imposition of the prima facie duty of care?
· This is where Anns initially required the court to look at policy. Cooper added policy to step 1 as well.

· Considering the effect of a duty of care on other legal obligations, the legal system, and society generally (Kamloops?)
· Courts have given emphasis to the concern of indeterminate liability (Kamloops)

Donoghue (or McAlister) v. Stevenson (1932) [HL Scotland]
Facts: P drank bottle of ginger beer containing decomposing remains of a snail. Caused shock and gastro-enteritis. Context of manufacturer’s liability for harmful product.
Issue: Can there be liability to people who are not privy to a contract? 

Held: Liability found. Established the tort of negligence.

Analysis:
· No contractual relationship between P and D. Bottle was a gift: no purchase. No contractual basis for the claim: whether this barred recovery was discussed. 
· Prior to this case, a claim could only be successful in “negligence” if the P could point to a previous case with identical fact pattern: torts arising out of specific situations. In Donoghue the court derives a principle from prior cases.

· Don’t harm your neighbour: the foundation of the concept of duty of care. 

· Who is my neighbour? How narrowly we define it will define the extent of liability. 

· Answer: “persons who are so closely and affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question.” 
· Tortious liability can exist completely independently of any contractual relationship. Implication: a P may be able to recover in tort even where the terms of the contract limit liability for breach. 

· Responsibility goes as far as the manufacturer has control over the product

Ratio:
Establishes negligence as a distinct tort: need not arise from a contractual 
relationship. 
Founded in the neighbour principle. 
Establishes the concept of manufacturer’s liability. 

Palsgraf v. Long Island Railroad Co. (1928) [NY CA]
Facts: P is injured when package containing fireworks is dropped and explodes at the other end of the train platform. P sues railroad officer who helped a man get onto the train and accidentally let the package fall. 
Held: No liability.

Analysis:
· Reformulates the neighbour principle: introduces (although not explicitly) the elements of proximity and foreseeability. There must be an apprehension of harm. 
· P tried to found claim in the fact that she sustained damage. Court says it takes more to make out a cause of action than simple damage to person: can’t be liable for an innocent, harmless act, because it happens to produce damage. P must show
· there can only be negligence if there was a duty: a risk reasonably to be perceived. 
· Dissent: would expand liability and rejects proximity principle. 

Ratio: Harm is not enough, there must be a duty of care. An innocent act that produces harm does not in itself make D liable. 
Hay (or Bourhill) v. Young (1943) [HL]

Facts: Motorcyclist ran into a car. The shock of seeing the accident caused a bystander to go into shock and to miscarry. Bystander sues cyclist. 
Held: For D

Analysis:

· The duty of care is determined by whether the reasonable person in that position would foresee the harm. 

· D had no duty of care towards the bystander: lack of reasonable foreseeability.
Ratio: A duty of care requires reasonable foreseeability of the harm.

Anns v. Merton London Borough Council (1978) [HL]
Facts: 100-unit condo is built; 6 years later it shows damage due to structural problems from inadequate foundation. Negligent inspection OR negligent failure to inspect before approval. Difficulty was establishing duty of care against municipality, as well as subsequent breach and causation.

Held: Duty of care found.

Analysis: 

Public figures

· Before Anns, it was not established whether public bodies owe duty of care to individuals. 
· Anns says yes: public bodies operating under statutory authority can owe a duty of care, aren’t necessarily protected. 
· Local authority is public body with powers/duties defined by statute (public law). But in some circumstances there may be private duty of care.
· Whether or not a public body can be held liable under a duty of care depends on the application of the Anns test and in particular at step 2, whether it’s a policy decision or an operational decision (see below).
The test:

· To establish duty of care, it’s not necessary to make the facts conform to a previously found duty of care; rather it must be approached in 2 stage. 
· Establishes 2 step test for duty of care:
· (1) Is there a sufficient relationship of proximity or neighbourliness such that, in reasonable contemplation, carelessness on his part may be likely to cause damage to P? (Prima facie duty of care)
· Foreseeability is the threshold for determining proximity

· Are there any considerations which ought to negative or limit the scope of duty, or the class of person to whom it is owed, or the damages to which a breach may give rise??

· Policy considerations

· Today this test is only used when P attempts to extend liability to a new category – where a case has already established liability, the test is unnecessary. 
· Court is concerned with the floodgates argument: one consideration is not exposing plaintiffs to indeterminate liability to indeterminate plaintiffs. 

Applying the test to the facts:

· Step 1: Yes there is a prima facie private duty of care on public figures
· Step 2: Policy considerations:

· Is the action a policy decision or an operational decision?

· Policy decision: government decides whether to inspect

· Operational decision: government decides the manner in which to conduct the inspection

· If it’s a policy decision, then it’s not subject to judicial review: a political decision about the allocation of resources, prerogative of elected Legislature.
· If it’s an operational issue it is subject to review. Once the government decides to inspect, it must do so in a non-negligent manner. 

· Once the municipal council decided to inspect it was under a duty to exercise reasonable care in carrying out the inspection 


Ratio: The test for finding duty of care is (1) prima facie duty of care: sufficient proximity/neighbourhood that in reasonable contemplation, carelessness can cause damage to P (i.e. foreseeability) (2) policy considerations negativing/limiting duty.
Public officials can owe a duty of care to individuals. 

Kamloops (City) v. Nielsen (1984) [SCC]
Facts: Hughes built house for his father, alderman. Plans approved subject to requirement that the footings be taken down to a solid bearing. Hughes did not do so: set foundations on “loose fill”. City inspectors issued work stop order; Hughes got new plans drawn up which were approved. Didn’t abide by them again so work stop order issued. Continued building the house. Alderman bought the property in ’74 and asked council to leave it be since it’s his house and his problem. No further inspections made (after a strike). P bought property in ’77, foundations had subsided. 
Issue: Can municipality be held liable for negligence in failing to prevent construction of house with defective foundation?

Held: Duty of care found; city is liable
Analysis:

· ** limitations ** always bear this in mind. For government, must give notice within 2 months but this is interpreted as 2 months from when P becomes aware of the problem.  Must initiate lawsuit within 6 months of the cause of action. 

· Court applies the Anns test, making it good law in Canada. 
· Analysis begins at the statute. 
· Court rejects the city’s argument that:
· Nonfeasance: omission of an act which may lawfully done
· Misfeasance: improper performance of an act which may lawfully be done

· Malfeasance: an act which ought not to be done

· City was engaging in nonfeasance which carries no duty. 

· City has discretionary policy decision whether or not to involve themselves in regulation of construction. 
· Having made that discretionary decision, the city makes operational decisions which must be done in goof faith. 

· City was in the field of inspection, and within that field it failed to inspect that property for either no reason, or an improper reason (influence of alderman)

· Deals with the floodgates issue: there is no danger because the 2 step Anns test requires finding the duty to exist prima facie AND the policy requirement that it be an operational decision. Therefore not every decision made by the council is vulnerable to a finding of private duty of care. 

Dobson (Litigation Guardian of) v. Dobson (1999) [SCC]
Facts: P born with permanent mental/physical disability from car accident from when she was in womb, caused by mother’s negligence. Sues for damages. Application to determine whether P had legal capacity to sue for D’s negligence before P was born. Trial: yes b/c if injuries were caused by stranger, would be able to recover. NBCA: yes.  
Issue: Should a mother be liable in tort for damages to her child arising from prenatal negligent act? Is there a duty of care between a mother and foetus? 
Held:
Analysis:

· Applies Kamloops test

· Step 1: pregnant mother and unborn child are separate legal entities with a sufficiently close relationship to establish prima facie duty of care.

· Step 2: any policy considerations?

· Articulating a “reasonable pregnant woman” standard would be both difficult and  inappropriate; 

· It may subject women to legal scrutiny for lifestyle choices.

· Considers whether a driving exception should be used like in the UK.

· No: such exception would still render women subject to a duty of care, which could then be extended as far as the duty to eat fruits/veggies. It would also cause the province to have to modify insurance laws. 
· Women’s right to privacy and autonomy must be protected. Imposing a legal duty of care is not a simple application of tort rules but an intrusion into the lives of pregnant women. 

· Note that this only applies to mother/foetus, not necessarily to foetus and third party driver (Rewega v. Rewega: no step 2 policy consideration to prevent trial)

Cooper v. Hobart (2001) [SCC]

Facts: Cooper = investor. Hobart = regulator under mortgage broker legislation. Enron was the mortgage broker. Hobart was aware of allegations that Enron was engaging in inappropriate behaviour. He failed to suspend Enron’s license and to notify investors of the investigation. Enron continued to operate for 15 months, raising money from investors and brokering funds out to borrowers, making a commission. Investors lost millions as a result. Investors pursued the government in a class action. In early stage of class action, must get certified: must show there is a fact pattern which, if proven, gives rise to a cause of action. Hobart/government argue no cause of action.  

Issue: Is there a cause of action in negligence?

Held: No duty of care recognized.
Analysis: 

Approach to be adopted:

· Lower courts rely on Anns test to the issue of whether the registrar of mortgage brokers owes a private law duty of care to investors.

· SCC: is there an existing category that this fact pattern falls within? 

· None exists; how far beyond the existing categories should liability be extended?

· Court goes through the important cases:
· Donoghue: replaced former categories with one negligence principle: where the reasonable person would view the harm as foreseeable, along with a close/direct relationship of proximity or neighbourhood. Categories are not closed.  

· Anns: policy considerations play important role in determining proximity in new situations. 

· In Cooper the court says policy is involved at step 1 in determining proximity

· At step 1 it’s limited to policy considerations arising out of the relationship itself. This avoids duplication with step 2. 

· Whether you look at policy at step 1 or 2 is academic. 

· Anns can best be understood as:

· Step 1: (1) was the harm that occurred the reasonably foreseeable consequence of the D’s act? (2) are there reasons, notwithstanding the proximity b/w parties, that tort liability should be not be recognized?

· Step 2: if prima facie duty of care is established at step 1, are there residual policy considerations arising externally that negative the imposition of duty of care? 

· In the first branch, “proximity” is concerned with the close and direct nature of the relationship (from Donoghue). Sufficiently proximate relationships are defined by categories ( these are not closed, so more can be added. Still their existence provides certainty to the law. 
· Policy considerations at step 1. 

· Expectations, representations, reliance, and the property or other interests involved. All factors allowing court to evaluate the closeness of the relationship b/w P and D.

· Existing categories of proximity: 

· D’s act foreseeably causes physical harm to P or P’s property (includes nervous shock)

· Negligent misstatement

· Misfeasance in public office

· Duty to warn of the risk of danger

· Municipality’s duty to prospective purchasers of real estate, to inspect housing developments w/out negligence

· Government’s duty to maintain roads in non-negligent manner if it has decided to engage in maintenance

· Relational economic loss in certain situations (P has possessory/proprietary interest in the property; General average cases;  Joint venture)
· If a case falls w/in one of the above or is analogous, then prima facie duty of care can be said to be established.

· Policy considerations at step 2 (residual):what is the effect of recognizing a duty of care on other legal obligations, the legal system, and society? 

· Does the law already provide a remedy?

· Would recognition of duty of care create spectre of unlimited liability to an unlimited class?

· Are there other reasons of broad policy that suggest that duty of care shouldn’t be recognized? 

· At this step 2 stage, the difference between government’s policy decisions and operational decisions is recognized. It is inappropriate for the court’s to second-guess the government’s policy decisions.

· Step 2 generally arises only when the case is not within an existing category of duty of care. If there’s an existing category it is safe to assume that no step-2 policy considerations will negative the duty. 
· This ensures that when a new category is considered, not only is there sufficient proximity and foreseeability, but there’s also no reason why recognizing a new duty of care is unwise. 
Application to the facts:
· Step 1: 

· is this case similar/analogous to an existing category? No
· investors must show foreseeability that the registrar’s negligence would result in financial loss to the Ps, along with proximity. 

· Proximity will only arise from statute, which gives Registrar his duties. Court looks through specific provisions closely, finding that the statute imposes no duty of care. Overall scheme is for the efficient operation of the mortgage marketplace, not the protection of consumers. 

· Therefore even though Registrar may have foreseen harm, there is no proximity so step 1 fails. No need to proceed to step 2.

· Step 2:

· If the cases had made it to step 2 it still would have failed here due to policy considerations that negate any duty of care. . 

· The distinction between policy and operational decisions also negates duty of care

· “spectre of indeterminate liability” if the duty of care were recognized

· Taxpayers did not agree to assume risk of the investors’ losses. 

Standard of Care

Once a duty of care has been found (question of law), the next step is to determine if the D’s conduct breached the standard set by law. This is a finding of fact. Conduct fails to meet the standard of care if it creates an unreasonable risk of harm. Conduct is measured against that of the reasonable person. This is an objective standard that does not take into account qualities of the D. It also does not require any high or unusual level of skill or knowledge. 

Factors:
· Probability of Harm: how likely is it that harm will result? (Bolton v. Stone) 
· Gravity of Loss: how grave is the possible harm? (Bolton v. Stone)
· High Social Value: conduct with high social value may justify assuming a higher risk. (Priestman)
· Statutory objective: sets out goals that are laudable, like ambulances which justify dangerous driving. 

· Cost: financial or social cost of reducing or eliminating the risk

Bolton v. Stone (1951) [HL]

Facts: P injured by cricket ball while standing on highway outside her house. Ball came from a match on cricket ground. There is a fence, with the slope of the ground it rises to 17 feet. No evidence of the number of times a ball has gone into the road but no poof that it was more than 6 times in 30 years. P sues committee/members of club for having the cricket pitch too close to the road; failing to erect a high enough fence; and failing to ensure cricket balls won’t go into road. 

Issue: Is there a duty to prohibit an operation no matter how improbable the damage or does the damage have to be a likely/probable consequence?

Held: Judgement for D. Reasonable man would disregard the risk as extremely small.

Analysis:
· Even the careful person will create and accept some risks. 
· What the reasonable person must do is avoid risk that is substantial. 

· Is the risk of damage to a person so small that a reasonable person in the position of D, from the p-o-v of safety, would have thought it right to refrain from taking steps to prevent the danger? 
· Take into account how remote the chance that a person might be struck and how serious the consequences will likely be if struck. 

· People must guard against reasonable probabilities, not fantastic ones. 

Ratio: The probability of risk and the gravity of potential harm are factors in determining standard of care. 
Priestman v. Colangelo (1959) [SCC]

Facts: Smythson stole a car. Priestman – on duty – began a chase. Smythson repeatedly refused to stop; Priestman fired warning shots, then attempted to shoot out the tire. The bullet hit the driver, rendering him unconscious. The car killed 2 people. 

Issue: Is Priestman liable in negligence?

Held: No liability

Analysis:
· Statutory duty is relevant in determining duty of care to avoid injury to others

· CCC authorizes officers to do anything to enforce laws, if acting on reasonable and probable grounds

· Performing the duty to arrest offenders may involve injury to others 

· Court gave weight to the fact that the car was speeding in neighbourhood full of little children and pedestrians. 

· Dissent would have found negligence: officers not relieved of duty to use reasonable care for safety of others. Duty to apprehend is not absolute. It was reasonably probable that shooting Smythson would cause the car to go out of control. Smythson’s crime was not armed or violent. 

Ratio: High social utility justifies a higher risk. In some cases individual welfare will yield to that of the community. Statute will generally be indication of high social utility. 

Variation of Standard of Care: 

Children: 

This standard becomes varied when dealing with children. In tort law, a child is defined in terms of capacity, not age.

· Tender age: child is not capable of appreciating the reasonable risk. Automatically not liable in tort. No set age for this (maybe 5).
· Above tender age: modified objective test is used. Did D exercise the care expected of a child of that age, intelligence, and experience? (Heisler v. Moke)
Heisler v. Moke (1971) [ON HC]

Facts: D claimed contributory negligence on the part of 9 year old P, requiring assessment of P’s capacity for negligence. 

Held: No contributory negligence from P

Analysis:
· For adults the test is objective, for children other considerations are relevant: no set rule about age but the court will consider the particular child. 

· The test for determining whether the child assumes responsibilities for his/her actions is very subjective. 

· Based on the age, intelligence, and experience of the particular child.

· Applying it to the P, court finds no negligence: can’t be expected to realize or foresee the consequences of his act. 

Ratio: For children, modified objective test is used, taking into account age, intelligence and experience. 
Disability:
Mental Disability: D must be afflicted suddenly and without warning with mental illness and show either:
· Lack of capacity to understand/appreciate duty of care owed

· Inability to discharge the duty of care due to lack of meaningful control over actions at the relevant time

· Physical Disability: courts will look into:

· Voluntariness of actions

· Whether the onset of incapacity to control actions could have been anticipated

· Whether damage could have been avoided

Fiala v. MacDonald (2001) [AB CA]
Facts: D had manic episode while jogging, chocking a person and causing them to drive into another car and injuring the Fialas. Trial: not liable as no foreseeability.

Held: Judgement for D. 
Analysis: 

· To find negligence the act must have been voluntary and D must have possessed capacity to commit the tort. Burden is on D to prove absence of either. 

· Requirements for finding no liability due to mental illness:

· D must be afflicted suddenly and without warning of mental illness

· As a result of the illness D must lack capacity to understand/appreciate the duty of care owed to P;  OR 

· As a result of the illness D is unable to discharge this duty of care as s/he had no meaningful control over actions at the time his/her conduct fell below the objective standard of care. 

· D was afflicted suddenly, without prior warning. Was left with no meaningful control of behaviour and was unable to appreciate the duty of care he owed. 

· Physical disability: court inquires into voluntariness of actions; whether the onset of the incapacity to control actions could have been anticipated; and whether damage could have been avoided. 

Statutes and the Standard of Care
Breach of statute doesn’t in itself create a cause of action. 
Gorris v. Scott (1874) [Exchequer]
Facts: Shipowner contracted to carry sheep, which were lost overboard. D also violated Contagious Diseases (Animals) Act regulating the size and types of pens, to prevent spread of infectious diseases – unrelated to the damage of the lost sheep.
Issue: Does P have cause of action due to breach of statute despite the damage not arising from the breach of statute?

Held: For D.

Analysis:

· IF an action is to be founded in statute, the object of the statute must be relevant to the loss that occurred. 

R. v. Saskatchewan Wheat Pool (1983) [SCC]
Facts:  Delivery of bad grain, causing P’s ship to require expensive fumigation. D’s conduct showed no negligence but it breached a statute forbidding delivery of bad grain. P’s only chance of success was on basis of breach of statute. 

Issue: Where A has breached statutory duty causing injury to B, does B have civil cause of action against A?

Held: For D
Analysis:
· There is no tort of statutory breach

· Parliament did not provide for civil cause of action for breach of this statute.

· Breach of statute should only be considered in the context of the general law of negligence
· Proof of statutory breach may be evidence of negligence, as the statute may provide the precise standard of care (reasonable conduct). 

· Court compares the law in UK (where there is a tort of statutory breach) and US (where breach of statute is part of negligence). 

Ratio: Breach of statute is not a tort, although a statute can be evidence of negligence, and may provide useful standard of care. 
Proof of Negligence by Inference
Common for car accidents: parties don’t remember what happened. 

Leaman v. Rea (1954) [NB SC]

Facts: 2 cars collide. Both P and D claim the other was driving on the wrong side of the road. Trial judge couldn’t decide who was at fault so dismissed the case. 
Issue: If damage has been suffered, but it is not clear who caused it, is it correct for the court to dismiss the case?

Held: Both P and D found 50% liable for each other’s damages
Analysis:
· Judge cannot dismiss the case because s/he can’t decide which party is right. It’s the judge’s duty to come to some conclusion, and must not exclude possibility that both are to blame.

· When there is an accident and there is some evidence that both parties were negligent, but there is insufficient proof of fault to point to a distinction between the 2 parties’ guilt, court will hold both equally to blame. 

· Where the evidence shows that only one or the other of the two could have been at fault, then the court must decide which it was. 
· Since onus is on P, if P fails to prove that D was at fault the claim will be dismissed for that reason. 
Ratio: When damage has occurred as a result of the actions of more than one party, but it cannot be established which party is more at fault, the fault will be shared equally by the offending parties. SOME evidence of negligence must exist on the part of both. 

Res Ipsa Loquitur – “The thing speaks for itself”

The doctrine of res ipsa loquitur existed to provide an inference of negligence when no direct evidence existed, subject to the following conditions:
· The thing that caused the damage must have been under control of D

· The damage must have occurred in circumstances where it would not normally have happened without negligence

· No direct evidence existed as to how/why the damage occurred

Fontaine v. British Columbia (Official Administrator) (1998) [SCC]

Facts: Driver and passenger found dead in badly damaged car. No one knews what happened but based on the state of the vehicle it was concluded that the vehicle left the road and tumbled down rocks into the creek during extreme weather. P is wife of passenger. 
Issue: Does P have cause of action in negligence given absence of evidence? Does res ipsa loquitur exist, and apply?

Held: Judgement for D. The doctrine does not apply here and should not be used.
Analysis:
· Res ipsa loquitur is not a helpful doctrine and should not be used (or at least very rarely). 
· It is up to the trier of fact to determine whether circumstantial evidence is sufficient to find liability.

· Here there were enough circumstances to explain the accident as arising from non negligent conduct. 

· Based on direct and circumstantial evidence, P did not establish on BOP that the accident occurred due to Loewen’s negligence. 

Note: The Family Compensation Act names members of family who can bring suit in tort in the deceased’s name. Can only claim damages for loss of financial support, and loss of guidance for children, not for pain and suffering. 

Professionals
Don’t forget that in addition to negligence, professionals can be sued in intentional torts of battery (doctors) and malicious prosecution (lawyers). 

Duty of care will almost always exist due to the relationship of the parties (in addition to a contractual obligation and a fiduciary obligation). In particular, the terms of the contract will affect the extent of liability (although lawyers are prohibited from entering a contract in which the client gives up any claims in negligence). 

If the standard of care for individuals is that of the reasonable person, for professionals it is a higher standard. Court may still incorporate the 4 factors above in addition to the customary general practice. 
Liability to Third Parties:  Privity of contract would require beneficiaries of wills to have no recourse for negligent drafting. Beneficiary can’t bring suit, and executor of the estate can bring suit but can’t prove damages. Courts have held that lawyers are liable to third parties (to give effect to client’s intentions, not to protect 3rd party interests). 

Ter Neuzen v. Korn (1995) [SCC]

Facts: Patient contracted HIV as a result of artificial insemination. Causal link proven.

Issue: Did the judge err in instructing jury that it could find negligence either if doctor failed to meet accepted professional standard of if that standard was in itself negligent?
Held: New trial ordered

Analysis:
· Medical knowledge of the time was equivocal about HIV transmission for non-blood related procedure. 

· Trial found negligence but unclear on the basis:

· Did Doctor fail to meet standard of medical practice of the time or 
· Was the standard of medical practice in itself negligent?

· Since judge instructed jury that it could find negligence on either basis and we get no reasons from a jury. 

Did doctor fail to meet standard of medical practice:

· Doctors must act in according to professional standards but not expected to guarantee success of their procedures

· Doctor must meet standard of prudent and diligent doctor in same circumstances

· Court must not use hindsight but what would reasonably have been known then

· If doctor acts in accordance with recognized/respectable standard of the profession s/he won’t be found negligent – conformity with general practice usually dispels charge of negligence

Was the accepted standard negligent:

· Even if doctor follows general practice, negligence can be found if that standard is in itself negligent: open to censure by jury if common sense can allow a person to pass judgement (ex omission to inform of risk; failure to remove sponge)

· Jurors can make finding of fact to find negligence despite conformity to established medical practice. 

· New trial ordered to make that determination. 

Ratio: Professionals have a higher standard of care than the ordinary person: the “prudent and diligent” doctor (or lawyer…), judging by the standard and knowledge known at the time. However that standard may be deemed to be in itself negligent. Fact-finder can decide on its own whether the professional has adhered to the standard of reasonable professional if it is knowable through common sense, otherwise expert evidence is required. 
Causal Link Between Negligence and Damage

Damages

If a duty of care is found, and D breached the standard of care, the next issue becomes whether P suffered damages. 

Causal Link

If D has suffered damages: is there a causal link between D’s conduct and the damages suffered by P?
· Cause in Fact: P must establish on BOP that D’s misconduct was, as a matter of fact, causally connected to the harm suffered. 

· Cause in Law: a.k.a. proximate cause. What are the limits, if any, to D’s liability once the link between D’s behaviour and P’s loss is established? (proximity)
Cause in Fact
The burden of proving causation is on P. The standard starting point is the “but for” test: if it can be proved BOP that P’s injury would not have occurred but for D’s negligent conduct, the causal connection exists. However the courts have recognized some situations where the but-for test is not workable. 
The court’s approach, regardless of the test used, is a “robust and pragmatic” approach. 

Snell v. Farrell (1990) [SCC]

Facts: D performed cataract surgery on P’s eyes. Hemorrhage occurred, increasing risk of stroke in optic nerve. D ought to have halted surgery, but continued on – breach of standard of care. Months later P suffered stroke in optic nerve, becoming blind. Medical evidence could not conclusively show whether the stroke was a result of the negligent surgery or from natural causes. 

Issue: Should the burden of proof for causation shift to D to disprove a medical causal link? If the burden remains on P can causation be inferred without conclusive medical evidence?

Held: Judgement for P

Analysis:
· The but-for test remains the traditional test for causation. It need not be proven with scientific precision: question of fact, answered by common sense.

· In cases with complex set of facts and impossibility of determining which facts created the loss, a different test may be justified. 

· In medical malpractice cases in particular, the facts lie within knowledge of D. 

· In those cases the burden should not shift to D but remains on P.
· If P adduces some evidence, an inference of causation may be drawn in the absence of evidence to the contrary by D. 
· Trial judge incorrectly shifted onus to D but based on the facts he would have been correct in drawing an inference of causation: SOME evidence supported the causal link, and NO evidence supported a natural cause.

Ratio: The but-for test is inappropriate in medical malpractice cases where it is scientifically impossible to prove causation and the medical knowledge rests with D.
The onus remains on P to prove causation but an inference of causation may be made in the absence of conclusive scientific proof. 

If D provides evidence to the contrary, the inference can only be made if the weight of the combined evidence supports an inference of causation. 

Note: some say that the only tests for causation are the but-for test and the material contribution test. They claim the inference of causation test is really just the but-for test with a lower burden of proof on P.

Walker Estate v. York-Finch General Hospital (2001) [SCC]
Facts: 3 Ps infected with HIV from transfusions of Red Cross blood. Donor was given the warning used in 1983 with no specific reference to HIV risk factors/symptoms. In 1984 the warning was changed to include mention of the risk of male-male sex with multiple partners. Donor testified that he thought it was safe since he had stopped having sexual relations with men 2 years before; had he been given the 1984 warning he would have talked to the nurse about being gay. Red Cross sued for negligent screening.
Held: Judgement for P upheld
Analysis:
· Trial found for P, reversed on appeal

· SCC: but-for test remains the general test for causation. It is unworkable in some situations. 

· Test for causation in negligent donor screenings is whether D’s negligence materially contributed to the harm. “Material” = outside de minimis range. 

· P retains burden of proof.

Fairchild v. Glenhaven Funeral Services Ltd. (2002) [HL]
Facts: P got fatal disease from inhaling asbestos. Medical evidence indicated it was by a single asbestos fibre. P had worked for two employers, each of which breached their standard of care and exposed him to asbestos. Could not prove which caused the disease.
Held:
Analysis:
· If P can prove on BOP that the disease was the result of inhaling asbestos during employment with either A or B, or with A and B taken together, P is entitled to recover against both employers. 

· Both employers materially contributed to the condition

· It would be “patently unfair” to deny P recovery due to the difficulty of establishing causal link to the conduct of one D in particular. Refers to Cook v. Lewis in Canada
Ratio: If more than one party breached its duty of care and it is impossible to assign causation conclusively to one of them, the victim has a cause of action against all the parties. 
Athey v. Leonati (1996) [SCC]

Facts: P with pre-existing back problems is injured in 2 car accidents. Later resumes exercise, and sustains herniated disk. Trial judge found D materially contributed to the injury, and held D 25% liable (due to the pre-existing condition). 
Held: D fully liable

Analysis:

· Multiple tortious causes: more than one cause, more than one D, and/or contributory negligence

· Law can apportion loss (see s. 4 of Negligence Act)
· If the action contributing to the loss is both tortious and non tortious, can’t apportion liability for the portion that is non tortious

· But-for test can still be applied when there is a series of Ds: apply the test to each of the actions separately. 

· Court adjusts for future and past contingencies (things that can’t be known for certain). How would his life had gone on without the injury? How much income was lost between the accident and the trial?

·  SCC concludes that since the trial judge made finding that D materially contributed to the injury, she erred in holding D only 25% responsible. Thin skull rule applies. But for the accidents the injury would not have occurred. 
· Thin skull vs. crumbling skull. 

· Law does not exclude D from liability simply because other causal factors for which s/he is not responsible helped produce the harm

Multiple Responsibility
· Negligence Act abolished CL principle that contributory negligence barred from recovery. When 2 or more parties were negligent, court must apportion liability

· Parental Responsibility Act: parents can be made liable for children in some cases.
· Employer has vicarious liability. 

· Motor Vehicle Act, s. 86: if you lend your vehicle you are liable for injuries caused

Remoteness of Damages
Even if the damage suffered by P is of the right type, and factually caused by D, is it sufficiently closely linked to D’s conduct? Is D’s conduct the proximate cause of the loss?

Cause in Law

If the factual causation has been proven, what are the limits to D’s liability? 

· At first the courts held D liable for all consequences of negligence

· Over time limits imposed

· Cases began looking at the appropriate test to apply to avoid liability for consequences that are “too remote”. What exactly is too remote has changed over time. 

· Conduct must be the proximate cause of the damage.

In re Polemis – not in materials but court refers to it in Wagon Mound
· Set the original test for liability in negligence

· Once it is established that there is a link b/w breach and damages, D is responsible for all damages directly traceable to the negligent act regardless of foreseeability

The Wagon Mound (No. 1) (1961) [Privy Council]

(Overseas Tankship (U.K.) Ltd. V. Morts Dock & Engineering Co. Ltd.)

Facts: D, employee on boat, carelessly spills oil and, not thinking it could ignite, fails to clean it. Work restarted, igniting the oil and damaging the wharf.

Held: For D
Analysis:

· Trial judge and appeal both applied Polemis, holding ship liable

· Privy Council says Polemis had limited authority in practice, was being paid lip service to. Scope had been much limited. Does not seem consistent with current ideas of morality that any slight act of negligence exposes D to broad liability.

· New test: whether damage is of such a kind as the reasonable man would have foreseen.
Ratio: New test for remoteness of damages is whether the damage is of a kind that the reasonable man could have foreseen. (Reasonable foreseeability)
Hughes v. Lord Advocate (1963) [HL]
Facts: Paraffin lamps left at worksite. While workers on tea break, children take lamps down manhole. One child drops a lamp and is badly burned. At trial, D wins under Wagon Mound No 1: danger was foreseeable but the particular accident was not. 
Held: Judgement for P

Analysis:

· Court widens scope of foreseeability: one need not foresee the exact way the damage will come about as long as the general type of consequence can be anticipated. 
· Duty of care, breach of standard, and causal link are all proven. 

· “the injury suffered by the appellant, although perhaps different in degree, is not different in kind from the harm that could have resulted from an accident of a foreseeable nature.” – if you leave a paraffin lamp unattended in that environment it is foreseeable that someone could suffer damage from fire. 

Ratio: Widens the scope of foreseeability from the test in Wagon Mound No 1: if the general type of consequence could have been anticipated, foreseeability is met.
Cases to omit:
Doughty v. Turner Manufacturing Co. Ltd. (1964) [ENG CA] Asbestos cover accidentally immersed in liquid. Eruption burned P. Court: no foreseeability. 
Smith v. Leech Brain & Co. Ltd. (1962) [ENG CA] Burn caused cancer to develop on the lip. Does thin skull rule affect foreseeability? Court: Wagon Mound No 1 does not interfere with the thin skull rule. D still takes victim as he finds him. Employer could foresee that a burn would be suffered. 

The Wagon Mound (No. 2) (1967) [Privy Council]
Facts: See above. Different P: owner of ship. Additional evidence at trial.
Held: Judgement for P.
Analysis:

· Case brought in nuisance but included in readings b/c Privy Council at the time held that the limits of liability were the same as in negligence.

· Fire was not reasonably foreseeable in #1 but here there was evidence of some risk of fire in the mind of a reasonable person in the position of the ship’s engineer. 

· How likely does an outcome have to be to be foreseeable? 

· The risk of fire was higher than in Bolton where it was so small that a reasonable person would ignore it. Here there was a real risk. 

· The reasonable man would have seen and prevented that risk. 

· Can either think of it as saying “a real risk is considered reasonably foreseeable” or “if it’s not reasonably foreseeable, D can be liable if there’s a real risk”. 

Ratio: A real risk is enough to find foreseeability. 
School Division of Assiniboine S., No. 3 v. Greater Winnipeg Gas Co. (1971) [MBCA]
Facts: Snowmobile hits gas pipe, causing an explosion that damaged the school. Negligent operation of snowmobile.
Issue: Was the explosion of the school reasonably foreseeable?

Held: Liability apportioned to gas company, driver of snowmobile, and father

Analysis:

· Court looks at prior cases including the Wagon Mound cases and some bizarre fact patterns. 

· Recovery may be had, provided that the event giving rise to the damage is not regarded as impossible even if it rarely happens. In exceptional circumstances, the test for foreseeability becomes what is possible, not what is probable. 

· Goes from “a real risk” in Wagon Mound #2 to “what is possible” here. 

Ratio: If the outcome is possible, that can satisfy foreseeability. 

Rule of Intervening Forces
Novus actus intervenus or the last wrongdoer. 
Historically if the subsequent act of a third party or a subsequent act of the P himself intervenes between D’s conduct and P’s injury, there is no liability for D for the consequences of the intervening act. Method of limiting losses P can recover from D. However the concept of contributory negligence has made this largely obsolete. 
Involves a combination of causation and remoteness. 

Liability for Third Party’s Negligence:
Three types of fact patterns can arise where D’s liability for a third party’s conduct is at issue:

(1) novus actus intervenus: 

· D breaches duty of care, injuring P. Hospital negligently aggravates the injury. 

· Is the hospital’s negligence part of the risk that D set into motion? 

· Or does the hospital’s negligence break the chain of causation? 

· Likely the second principle applies since otherwise it would bring liability too close to the old Polemis rule.

(2) D breaches duty to prevent misconduct by third party

· Ex duty to prevent abuse in foster homes

· Here third party’s negligence is within  D’s liability since D has a duty to prevent third party’s actions

(3) Vicarious liability: 

· Employer’s liability for employees

McKew v. Holland (1969) [HL]
Facts: P has weak leg from an injury caused by D. While going down stairs, weak leg gives way and P is gravely injured. 
Held: No liability for D

Analysis:

· P argued the first accident caused the weak leg, causing the 2nd accident
· D argued the 2nd accident was not the naturally foreseeable result of the 1st
· Court says if man is injured so his leg can give way at any moment, he must act reasonably. If he fails to do so he cannot hold someone else liable: he should have held the rail while going downstairs. 

Ratio: Unreasonable conduct of P is novus actus intervenus 
DEFENCES

Once P has proven his/her case, D can respond in several ways.
· Can argue that P did not meet burden of proof. 

· Onus is on P to prove the case; D can choose to rely on the fact that P didn’t do so. 

· Most cases going to trial involve P with a strong enough case that it’s advisable for D to call evidence

· No evidence motion tends to arise with a D who was prepared to call evidence but at trial realized that P did not adequately meet the burden. 

· Defences: largely based on P’s conduct:

Contributory Negligence – not a real defence

Contributory negligence is defined as unreasonable conduct on the part of the victim which, along with the negligence of others, has in law contributed to the victim’s own injuries.  It is based on the principle that one has a duty not only to take reasonable care to prevent injuries to others, but to oneself as well.  

The defendant must prove: 

· That the plaintiff did not in his own interests take reasonable care of himself AND

· That lack of care contributed to the injury

· Historically this was a full defence

· Now Negligence Act has introduced the apportionment of liability. 

· If it is not possible to establish degrees of fault, liability will be apportioned equally. 

· Finder of fact determines the loss/damages of each party in $$

· Finder of fact determines the percentage of fault

· Multiply the damages and the percentage. Different amounts of loss can lead to different damages paid, even if liability is 50/50. 

· Ex: seatbelt defence; passenger getting into car of impaired driver
Consent or Volenti non fit injuria
There is no duty to one who consents. (Lehnert)

1. Express agreement – most common in the ticket cases. Purchase of ticket involves contracting out tort liability

2. Implied agreement – where there is no express consent

a. Will only arise when it is clear that P, knowing of the risk of harm, “bargained away” his right to sue for injuries incurred as a result of D’s negligence. There has to be understanding between the parties that D is not responsible for safety of P, and P has no such expectations. 

b. In practice, judges often refuse to find implied volenti, preferring to find contributory negligence

Elements:

· P knew and appreciated the risk s/he was incurring 

· this has been held to include knowledge of the precise risk, not just general riskiness 

· P voluntarily incurred the risk

Lenhert v. Stein (1962) [SCC]

Facts: D was drinking. P accepted ride knowing D always drove too fast in a way that made her sick. 
Issue: Did volenti apply?

Held: For P

Analysis:
· Volenti requires an express or implicit bargain between P and D in which P gives up the right of action in negligence. Distinction between physical risk and legal risk (legal risk involves the risk of damage for which there will be no redress at law). 

· Although P knew D had drank and that he routinely drove fast, she agreed to a ride because he urged her and she lacked the resolution to refuse. 

· No true consent was given and right of action was not waived. 

Ratio: Volenti requires true agreement, true waiver of rights.  
Ex Turpi Causa

In Hall, the SCC restricted the availability of illegality in tort claims, virtually eliminating it as a defence.  Now it is very narrow.  Applies only to situations where 

· To allow the plaintiff’s tort claim would be to permit the plaintiff to profit from wrongdoing or 

· Where the claimed compensation would amount to an evasion of the criminal sanction.  Note that the SCC has distinguished compensation from profit; compensatory damages will not constitute profit.  Result is that the defendant will not be found liable.

Hall v. Hebert (1993) [SCC]

Facts: D and P were drunk, P asked if he could drive D’s car. D assented and there was an accident causing severe head injury to P.

Held: Ex turpi causa does not apply

Analyss:
· P. 328: court derives 12 principles from the case law. 

· The duty of care is not only owed to neighbours who have acted morally or legally

· Nor does P have to have a certain moral character

· Duty of care is owed to all potential Ps who may reasonably be foreseen to be injured by D.

Limitations Periods
See Limitation Act s. 3 in materials: If P doesn’t bring the action in a given period of time, P is statute-barred from bringing the action. 

· The P’s action is met with D’s defence “I plead section 3…” 

The starting point for the running of time is the day on which the cause of action arises. Typically it’s the date on which the incident took place. Some sections of the statute postpone the running of time:

· Infant’s running of time is postponed until adulthood. 

· For certain situations, the time doesn’t begin until P becomes aware that there is a cause of action. 

· You buy a house and the lawyer is negligent so you don’t acquire fee simple ownership. After 10 years of residence, when you come to sell, you find out you didn’t own it. This is when the cause of action arises. 

· Sometimes it’s difficult to determine the exact moment of the cause of action: when various things go wrong in your house, at what point do you realize there was negligence in the construction?

Injury to person and property and the origin of that is in tort law there is a 2 year limitation. This includes trespass, defamation, false imprisonment, tort under privacy act, seduction. 

s. 3(3) – limitations of 10 years.

s. 3(4) – Other torts have no limitation periods (like sexual assault) 

s. 3(5) – any action not within one of the other sections has a 6 year period.

If the potential cause of action falls within several areas, it’s possible to have part of the cause of action to be barred by statute. 

Limitations don’t just appear in Limitations Act. Many statutes have their own limitations. Limitation Act gives general principles only.

PARTICULAR CONTEXTS OF NEGLIGENCE
Duty of Care to Rescuers

2 possible fact patterns involving rescue:

· Potential claim for negligence arises against a rescuer who didn’t bring the degree of skill to the situation: actions of the rescuer breach a duty of care. 

· Is it foreseeable that in the course of harming someone, you create a rescue situation where a duty of care is owed to the rescuer?

Videan v. British Transport Commission (1963) [England CA]

Facts: Infant strays onto tracks. Father, the station master, can’t get trolley driver to stop so he jumps in front of the trolley and manages to save his son, dying in the process. Wife sues on behalf of the husband and of son. Trial holds that the child was a trespasser and the trolley driver did not breach any duty to a trespasser, and that the rescuer of the trespasser is in no better position. 

Held:

Analysis:
· Right of rescuer is independent from right of victim

· The law should protect rescuers; the child on the tracks could not sue the trolley for negligence because he was a trespasser but the father who jumped onto the tracks was allowed to sue since he was a rescuer.

· Foreseeability is necessary but not of the particular emergency that arose: some emergency might arise and someone might expose themselves to danger in attempting rescue. Driver should have anticipated some emergency and been alert to the potential that there would be a rescuer. 
Jones v. Wabigwan (1969) [ON CA]

Facts: P following vehicle which seemed to be in an accident. P got out to help, got electrocuted. P sued the person who got into the accident for creating the need for rescue. 

Issue: Did the victim of the accident owe a duty of care to P?

Held: Judgement for P

Analysis:

· If the reasonable man gets hurt on a highway by knocking down power lines he is expected to foresee that someone would likely see his accident and attempt to come to his rescue and therefore be in danger of getting shocked.
Products Liability
Products liability can be based either in contract or tort

· contract has the advantage of strict liability BUT often the person injured does not have privity of contract

· Donoghue v. Stevenson provides the original example of tortious product liability

All purchasers, foreseeable users and consumers of a product are owed a duty of care by the manufacturers of the products

· in the case of purchasers, there is concurrent liability in tort and contract

Duty of care is owed in:

· Design – ie. a faulty gas cap leading to explosions in Ford Pintos

· Manufacturing – ie. poorly assembling a car leading to injury

· Marketing – ie. not properly warning consumers of the possible risk

Manufacturers owe a CONTINUING DUTY to consumers (ie. if they discover defects or possibilities of injury after products have been sold, they must recall them or issue warnings)

The greater the risk associated with a product, the greater the duty owed by the manufacturer
Phillips v. Chrysler Corp. of Canada Ltd. (1962) [ON HC]
Facts: Steering wheel jammed and P could not manoeuvre the car. Used force to turn the wheel which became disconnected. Collided with Coke truck, killing passenger and seriously injuring driver and 2 wives. It had been 9 months since last servicing. Action against manufacturer for breach of warranty and negligence. 
Held: For D
Analysis:
· Too much time had passed for the vehicle to be in the control of the manufacturer. 
Hollis v. Dow Corning Corp. (1995) [SCC]
Facts: P given breast implants (reluctantly on medical advice). Was told she would not feel them and no post-surgical risk. Implants ruptured, continuous pain. 

Held: For P

Analysis: 

· Well-established duty to warn consumers of dangers inherent in use of product

· Continuing duty: not just dangers known at time of sale but those discovered later

· Must be reasonably communicated and clearly describe dangers from ordinary use

· Nature/scope of duty varies with danger from ordinary use
· Medical procedure: standard is necessarily high. Same for products ingested, consumed, or placed in body: due to high potential for injury to consumer

· Learned intermediary rule: duty is owed directly from manufacturer to consumer. Exception: in some circumstances the manufacturer may satisfy its duty by providing warning to learned intermediary (i.e. doctor). This rule applies especially when product is highly technical and requires expert supervision or when the nature of product is such that the consumer will not realistically receive warning directly from manufacturer. 

· Learned intermediary rule applies: Dow could have discharged its duty by warning the doctor, which it didn’t do. 

· Evidence shows Dow knew by this time of the risk of rupture. 

· Causation: court satisfied that had she been warned, P would not have gotten implants. Court will not ask P to prove the hypothetical of whether the doctor, if informed by Dow, would have warned P. (refers to Cook v. Lewis).
Occupier’s Liability

Occupier’s Liability Act replaces CL rule which had 3 categories: licensees, business, trespassers. 
Duty of Care

· Definition of “occupier” is very broad.  Includes a person who has physical possession of the premises or who has responsibility / control over the condition of the premises.  There may be more than one occupier of the same premises. Includes both landlord and tenant.
· S. 3(2) states that duty of care applies in relation to (a) the condition of the premises (b) activities on the premises (c) conduct of third parties on the premises.
· May be able to contract out of duty of care (see s. 4).
Standard of Care

· S. 3(1) sets out the occupier’s duty of care: an occupier of premises owes a duty to take care that in all the circumstances of the case is reasonable to see that a person, and the person’s property, on the premises, and property on the premises of a person, whether or not that person personally enters on the premises, will be reasonably safe in using that premises.
· S. 3(3) states that there is no duty of care to a person in respect of risks willingly assumed by that person except a duty not to (1) create a danger with intent to do harm to the person or damage to the person’s property (2) act with reckless disregard to the safety of the person or the integrity of the person’s property.
· S. 3.1 limits the duty with regard to trespassers: a person who is trespassing on premises while committing, or with the intention of committing, a criminal act is deemed to have willingly assumed all risks and the occupier is only subject to duty of care set out in s(3).
· S. 3.2 A person who trespasses, or who enters for the purpose of a recreational activity (on premises used for agricultural / rural premises / recreational trails / utility rights of way) is deemed to have consented and is subject only to minimal duty of care set out in 3(3).
· S. 3.4: nothing in this section relieves an occupier of premises of a duty to exercise a higher standard of care because they belong to a particular class of persons.
Defences

· If damage is caused by an independent contractor, then occupier is not liable if (1) exercised reasonable care in the selection and supervision of the independent contractor (2) It was reasonable that the work that the independent contractor was engaged to do should have been undertaken.

· S. 7 makes contributory liability possible.

Application

Does not apply to crown and municipality restricted (s. 8)
Weiss v. Y.M.C.A. (1979) [BCCA]
Facts: Weiss is salesman for cleaning materials. While leaving building, walks into ground floor window which he mistakes for a doorway. Alleges violation of s. 3(1).
Held: 1/3 fault for D
Analysis:
· S. 3(1) imposes a duty and defines the requisite standard of care

· Agrees with trial judge that there was unusual danger

· Open window created impression of doorway

· Need to look at all the circumstances to determine if standard of care has been breached

Duty of Care to Take Positive Steps to Rescue Others or Prevent them From Being Harmed

Horsley v. MacLaren (1971) [SCC]
Facts: Parties are on a boat. Matthews (M) falls overboard. H dives in to save M. H dies from the shock from the cold water. M had no claim since there was no negligence. H as rescuer pursued claim against boat owner MacLaren, to the SCC. 

Held: No liability by boat owner to H. 

Analysis:

· There was no liability on boat owner but there could be a duty to assist. 

· Don’t take this case as the proposition that there is no duty on a boat owner to rescue a guest. 

· “If a person, by his fault, creates a situation of peril, he must answer for it to any person who attempts to rescue the person who is in danger.” 

· Does MacLaren have a duty to assist the rescuer b/c MacLaren by his actions created a situation which made it likely that (A) someone would fall overboard and (B) someone would have to rescue. 

· Jones: man who ran car off the road owed duty of care to the rescuer

· In the present case a situation of peril was created when M fell overboard but it was not created by any fault of MacLaren, which was the foundation for the finding that there was no liability on MacLaren. 

· Court looks at the actions MacLaren took: his methods in attempting error left something to be desired. 

· Court holds that an error of judgement isn’t necessarily negligence. The reasonable person is not perfect. 

· “It’s ever so easy to be wise after the event”. 

Goldman v. Hargrave (1966) [Privy Council]
Facts: Through no fault of the D, a fire starts on his property (lightning). D responded by cutting down the burning tree. Rather than putting it out with water he let it burn out. The fire spread to the neighbours. 

The P might look to nuisance as a basis for cause of action but here it was found not to be a basis for a claim. Other alternative was Rylands v. Fletcher but it also had limitations on its use as a cause of action. (Note: occupiers’ liability would be a 3rd option above but it didn’t apply since the statute only covers injury to a person on the land). 

To be successful, P was ‘stuck’ with negligence. Court would need to find there was a duty of care on D. 

Issue: Is there a duty on the occupier in relation to hazards occurring on the land, which are natural and escape the land?

Analysis:

· Scope of the duty: what standard of effort does D have to take? 

· D didn’t do nothing: he made attempts to control the situation by cutting down the tree. 

· Existence of duty depends on 3 factors:

· Knowledge of the hazard

· Ability to foresee the consequences of not checking or removing it

· Ability and resources to do something to remedy the hazard

· The correct standard is the reasonable standard. In some cases this will mean taking into account factors like the D’s physical abilities, the resources at their disposal. 
Ratio: Duty to prevent hazard from spreading to neighbour’s land depends on (1) knowledge of hazard (2) ability to foresee the consequence of not removing hazard (3) ability to do something to remedy the hazard. 
Duty of Care Associated with Public Functions

Immunity

Historically you could only sue the Crown if you had Crown’s permission to do so. As a result of Federal and Provincial statutes, the Crown can be sued in tort law, with a few exceptions covered by immunity which have not been eliminated by statute. Before suing Crown, must check the statute removing immunity, to make sure the case being pursued is not within the exceptions where Crown retains immunity.  

Municipalities did not have immunity historically but have been given it by some statutes.

Duty of care

In cases involving claims against public authorities, aside from the issue of whether there is a duty of care, a number of cases deal with another issue: the type of loss or damage. If a public body breaches a duty of care, causing damages to someone, the damages can be categorized as:

· injuries to persons and property – physical injury or physical damage to property (which can result in consequential loss, economic loss arising from the physical damage) 

· pure economic loss:

· loss which occurs independent of any physical damage to a person or property

In imposing on a public authority a duty of care, the question then arises: should we impose the same duties of care on public bodies as we impose on all other people? 

· Most government activities are treated the same as non government bodies, such as for occupier’s liability

· For certain activities it’s not clear that the same principles should apply. These are the cases where an analysis is required, of whether there is a duty of care.

· Cooper v. Hobart: government set up a program of a registrar of mortgage brokers regulating people dealing in mortgages. What is the duty of care on Mr. Hobart who set up the program (provincial gov) if any at all? It’s hard to draw an analogy to private individuals since private individuals don’t set up regulatory bodies. 

· Kamloops: again, building inspection is not typically done by non-government entities. 

· Just: highway maintenance program

· One of the major arguments for having separate standards for government liability is that courts shouldn’t be ‘second-guessing’ government’s political activities. 

· There is also a floodgates concern: if there is an unlimited right to sue government for all types of activities, it would possibly result in:

· Government not getting into those activities anymore due to risk

· If government does engage in the activities, the number of claims against them would paralyze effective government action

Anns and Kamloops – see section on duty of care for cases
Introduced the 2 part step (modified by Cooper v. Hobart) for assessing the proximity and the duty of care in a given situation. The test arose in the context of public figures and whether they owe a private duty of care, and has been expanded to other situations. 

Note that at step 2: originally distinguished between operational and policy, with only operational subject to review. Kamloops introduced another requirement: policy decisions must be good faith, otherwise they too can be subject to review. 

Duty of Care
1. See if there is a statute imposing an express duty of care on the Crown, or providing an exemption (Just).

· Check Local Government Act or Occupier’s Liability Act.
· Remember that Kamloops led to amendment to the Local Government Act relieving all government officials and employees from liability for failing to enforce city by-laws (s. 289).

· For Highways or public roads, consider the Occupier’s Liability Act, which states that the Crown is not bound if it is a road.

· Remember the strict limitation periods when dealing with public authorities.

· See if there is a statute which clearly states there is a duty of care owed by the Crown.

2. If there is no statute, move on to Kamloops / Cooper test.  Proximity element may be difficult to show (Odhavji).

3. Special considerations under policy aspect of the test.  The court will determine whether the decision exercised is policy or operational.  The dividing line between policy and operational is one that is very difficult to fix (Just).

· Policy decisions are those which truly involve social, political or economic factors.  Policy decisions are not necessarily restricted to broad initial decisions about whether something will or will not be done (Brown). Policy decisions may be made by people at any level of authority; it is the nature of the decision that must be scrutinized, not the position of the person who makes it (Brown). Policy decision may only be attacked in those relatively rare instances where the policy decision is shown to have been made in bad faith or in circumstances where it was so patently unreasonable that it exceeds government discretion. Test for whether a decision is bona fide: inaction for no reason or inaction for an improper reason cannot be a policy decision taken in the bona fide exercise of discretion.  Where the question whether the requisite action should have been taken is not even considered by the public authority, or has not been considered in good faith, the authority has not acted with reasonable care. (Kamloops v. Nielsen).  Ex: decisions to have 2 work schedules, one for summer and another for winter.

· Operational decisions are those relating to the implementation of policy decisions.  The manner and quality of an inspection system is clearly part of the operational aspect of governmental activity (Just).  This is so notwithstanding that the formulation of these details also involves decision making relating to the allocation of resources or other discretionary matters.  Liability can be imposed for operational decisions. Ex: system of monitoring rocky slopes along a busy highway (Just).

Standard of Care

In determining the standard of care of operational decisions, the financial and political constraints under which the public authority is operating must be considered, as well as the availability of personnel and equipment (Just).
Just v. British Columbia (1989)

Facts: Highway maintenance case, road to Whistler: boulder came loose and crashed into P’s car, killing his daughter and injuring P. P sued for the negligence maintenance of the highway. The ‘rock control’ done by the BC government was inadequate. Government had an inspection and remedial work program in place. 2 parts to the work: one crew did the inspections and if something looked dangerous, they would call another crew which did the remedial work. 

Analysis: 

· in determining whether there was liability, the court looked at the policy/operational distinction

· at trial, the judge found that the decisions leading to the maintenance program and how it was devised were policy decisions for which there was no liability:

· (1) prima facie duty of care was there: foreseeable that rocks could fall and cause harm to people

· (2) policy issues that might eliminate Crown’s liability: this was a policy decision so duty of care not maintained

· Appeal upheld trial decision

· SCC allowed the appeal, holding there was a duty of care. Remanded for another trial to determine if the Crown met the standard of care. At trial Crown could try to argue that the maintenance was sufficient to meet the standard of care. (Ramsay doesn’t know the outcome). 

· This was a case of direct personal injury, not pure economic loss. 

SCC:

· Adopts Anns’ 2 step approach, confirming that is the correct test

· Step 1. Province owes duty of care to those who use the highways.
· Even with the duty of care established in that way, court must look at the statutes and explore 2 aspects:

· (1) does applicable legislation impose an obligation on the respondent?

· (2) is the province exempted from liability on some grounds?

· Dealing with statutory authorities: always start at the relevant statutes, not just at step 1 (prima facie duty) but step 2 (policy considerations). 

· Statutes place obligation on the province to maintain its highways at least to the same extent that a municipality is required to repair its roads. 

· Court then looks at the dividing line b/w policy and operational decisions (p. 443)

· It’s up to the government body whether they engage in an activity at all – this is not subject to judicial review. If the government chooses to pursue an activity, that must be done in a non-negligent way – subject to judicial review. 

· Policy decisions are generally made by person at a high level in the government agency, but may also properly be made by persons at lower level of authority. Characterization of the decision rests on the nature of the decision, not the level of authority of the actor. Generally decisions to do with budget allotments are policy. Court points out that policy must be done in good faith: this can be reviewed. 
· Here what was challenged was the manner in which inspections were carried out; frequency/infrequency of inspections; how and when trees would be cut, etc. These were clearly not policy decisions but implementation of policy decisions: therefore operational decisions.

· Dissent by Sopinka: p. 449. This was a policy decision, not an operational one.

· Note that in the next case, Brown (1994), Sopinka ends up writing the majority decision.

Brown v. British Columbia (1994) [SCC]
Facts: Highway maintenance case: between Campbell river and Gold river on Vancouver Island. Program was in place to keep the road free of snow, and to sand the road when there was ice/snow. There was a separate winter and summer schedule, with the winter schedule calling for greater attention to the snow and sanding (shift lengths and frequencies were different). Making that decision, to spend more money in winter than summer, is an allocation of resources. The scheduling of the shifts (frequency of inspections) had been delegated to a relatively low level of authority.
Held: No duty of care

Analysis:

· In Just, Sopinka (in the minority) would have characterized the highway maintenance as a policy activity, not a policy decision. He wrote the majority in this case, bringing about a shift in the law: policy decisions (immune from judicial review and from a duty of care) are moved down in the organizational ladder.
· No statutory exemption from tortious liability – at an early stage in the analysis, must look at the statute to see what powers are given to government, but also what statements are made about liability for actions.

· Once the duty to repair or maintain highways is assumed by the government, it must fulfill that duty in a manner that is not negligent. 

· Court does not do the 2 step Anns Test. 
· Ramsay suggests that is what they did, in fact: 

· Is there a duty to maintain highways? Prima facie, yes.

· Is there some reason to negate that duty? This led to the discussion of the summer/winter schedule and the policy issue arising under Anns: the decision of the department to maintain a summer schedule was a policy decision: involved a consideration of finance and personnel matters. 

· Don’t focus too much on who makes the decision, but whether the decision-maker must take into account social, political, economic, financial, personnel, and union considerations. Those factors point to a policy decision. 

· This was a policy decision and not subject to judicial review. 

· Court also looked at the question of sanding: that was operational. Was it done in a careless manner? P. 460 line 27: P must establish Crown was negligent in carrying out the operational aspect of the work. P was unable to show that. 

· Don’t forget: once the step 2 has been resolved and it is a policy decision, must still be aware of whether there is some aspect of the activity that is operational and subject to review.

Ratio:

· level of decision is not a determining factor in distinguishing between policy and operational decisions

· if social and economic factors are taken into account, this points to a policy decision. 

Odhavji (2003) - (We already saw it in Misfeasance in public office)
At p. 29 of the supplement, court deals with negligence. 

Analysis:

· Discussion of link between step 1 and the concept of proximity. 

· Post Cooper v. Hobart – looks at policy at step 1 proximity analysis. 

· Proximity describes the type of relationship for which prima facie duty of care can be imposed. 

· Court gives examples of relevant factors to the step 1 inquiry into proximity (of which policy issues are part): expectations of the parties, representations, reliance, and the nature of the property or interest involved. 

· One factor that supports proximity is a relatively direct causal link b/w alleged misconduct and the complaint of harm.

· Expectations of the public. Members of the public expect police chief to be mindful of injuries arising from police conduct. 

· This expectation is consistent with statutory obligation. 

· So, applying step 1 (foreseeability and proximity including policy): there is a duty of care on the police chief. 

· Applying the same test to the Board, there is no duty of care. 

· No close causal connection. The Board is more removed from consequences of decision making than the police chief.

· No statutory obligation on the Board. 

· The Board is free to determine what objectives to pursue and what policies to enact. 
RESPONSIBILITY FOR THE NEGLIGENCE OF OTHERS

Vicarious Liability
Usually characterized as a form of strict liability where one party/entity is liable for the tortious act of another. Unlike negligence and some other forms of liability, there is no requirement of fault. However, “strict” is not the best way to think about this type of liability. Rather, it requires responsibility and not fault. 

Vicarious Liability Today

· Liability of an employer for certain torts committed by its employee, or by analogy where an employment-like relationship exists. 

· Not liable for every tort committed by employee: must be that connection. 

Requirements:

(1) There must be a tort

(2) The tortfeasor must be the employee of the D, or in an employment-like relationship

(3) The tort must be committed in the “course and scope of employment”.

#2 – The tortfeasor must be employee or employment-like relationship

671122 Ontario Ltd v. Sagaz Industries Canada Inc (2001) [SCC]
There was no employment relationship: independent contractor

Facts: A suffered loss for being replaced as supplier of car-seat cover to Canadian Tire, due to a bribe paid through a consultant (?)

Issue: Was there a sufficiently employment-like relationship to satisfy requirement 2?

Analysis: 

· Court looked at the policy reasons underlying vicarious liability in the employer/employee context. What makes vicarious liability fair and just?

· Hern v. Nichols: 1700. Merchant’s vicarious liability: The person who employed “the rogue” should bear the loss, not the completely innocent victim of the deceit. 

· Lickbarrow v. Mason (1787): “Whenever one of two innocent persons must suffer by the acts of a third, he who has enabled such a third person to occasion the loss must sustain it.”

· Bazley v. Curry: Fairness of vicarious liability in enterprise causation: enterprise carries risk. When those risks materialize it is fair that the person who created the risky enterprise should bear the loss.

· Deterrence: Employers are in a position to reduce negligence and intentional wrongs by efficient organisation and supervision, so finding vicarious liability in this relationship context furthers deterrence.  

· All these are significant factors in the employer/employee relationship, but not – or to a lesser degree – in the contractor/contractee relationship. 

· The key element is control: crucial in all the policy factors listed above. Where that degree of control exists in contractor/contractee relationship, it will be just to fix liability on the contractor. 

· Factors that are taken into account in assessing each relationship of control:

· Whether the worker provides his own equipment

· Whether the worker hires his own helpers

· The worker’s personal level of financial risk

· The worker’s responsibility for management and investment

· The worker’s opportunity for profit

· Applying this analysis to Sagas: Court found that here, vicarious liability would not be fair and just.

Ratio: In non-employment scenarios, the key to vicarious liability is the degree of control. 
AC v. Krichley 

Torts committed by a quasi-father figure who ran a camp for delinquent boys. 

Was there sufficient relationship between Kritchley and the Crown?

Analysis:

· Crown conferred 24 hour a day parental authority to Kritchley over the residents

· Crown had power and control the operations of the wilderness camp

· Wrong committed occurred in the camp

· Connection between his authority and the wrong committed was very close. 

#3 – The tort must be committed in the “course and scope of employment”.

Bazley v. Curry (1999) [SCC]
Facts: Employee of Defendant Children’s Foundation. Clear employment relationship. Scope of employment was unclear. Intentional tort of sexual battery.

Course and scope of employment dealt with the Salmond test. An employee’s wrongful conduct is said to fall within the course of his or her employment where it consists of either:

(1) acts authorized by the employer

(2) unauthorized acts that are so connected with the acts that the employer has authorized that they may rightly be regarded as modes – although improper modes – of doing what has been authorised.

· Intentional torts like battery pose a problem: it is often difficult to distinguish between an unauthorized mode of an authorized act, vs. a truly independent act. 

· Under Salmond test, until Bazley v. Curry, employers were not generally held responsible for radical departures from authorized conduct (ex. sexual assault). 
· Few cases finding employers vicariously liable for battery concerned employees explicitly or impliedly authorized to use force:

· Bazley case in BCCA did something radical: decided that due to policy considerations, concerns of enterprise causation and deterrence justified vicarious liability even if Salmond test was impossible to meet. 

· SCC: McLachlan resurrects Salmond, doesn’t want to reject it, even in context of sexual battery. Task is to further explain the second branch of the test: for cases of intentional torts, it needs further explanation to be used properly. 
· First step: decided cases on very similar facts. 

· If no helpful precedent, next step is to determine if liability should be imposed in light of broader policy rationales and purposes of vicarious liability. 

· Guided by following principles:

· Frankly and openly ask if liability should lie against an employer. 

· Fundamental scope of employment: whether the wrongful act is sufficiently related to the conduct authorized by the employer to justify imposition of VL. 
· Subsidiary factors considered will vary but include (not limited to):

· Opportunity that the enterprise afforded the employee to abuse his or her power

· Extent to which the wrongful act may have furthered the employer’s aims (and hence be more likely to be committed to general and foreseeable risk)

· The extent to which the wrongful act was related to friction, confrontation or intimacy inherent in the employer’s enterprise

· Extent of power conferred on the employee in relation to the victim

· Vulnerability of potential victims to the wrongful exercise of the employee’s power.

· Using her approach:

· (1) no appropriate precedent, nothing is similar enough to be compelling (btw House of Lords subsequently embraces Bazely as a better case than their own). 

· Crown significantly increased likelihood of abuse by putting Curry in an intimate relationship, and intimate tasks (bathing the children, father-like relationship)

· The kind of authority conferred is of special significance: extreme power imbalance, expectation of authority and respect. Conferral of power creates the risk of abuse of power. Intimate private control and parental relationship of power.

· Abuse was not an accident of time and place but the product of the special relationship of intimacy and respect the employer fostered, as well as the opportunity for the harm. Employer created and managed the risk and should bear the loss, rather than the victim.
Motor Vehicle Act

Anyone who drives a motor vehicle of a family member or with that person’s permission is deemed to be an employer. For this reason, the owner is vicariously liable. It is very unwise not to include the owner in a suit against the driver, especially since the owner generally has insurance. 

Parental Responsibility Act 

Under certain circumstances a parent will be responsible for tortious acts of children. Generally parents are not, but in exceptional circumstances they will be. Probably enacted to deal with damages to school property. 

Partnership Law

Under partnership law, the result is that each partner is liable for breaches of contract, torts, and breaches of fiduciary obligations of the other partner(s). Each partner is the unlimited agent of the other partner(s) connected to the partnership. Similar to vicarious liability although not the same legal concept.

Direct Liability

KLB v. BC and the Lewis (Guardian ad litem of) case demonstrated how employers could avoid vicarious liability by hiring contractors. However, government employers may not be able to use independent contractors to avoid liability for their tortious acts. 
Lewis (Guardian ad litem of) v. British Columbia (1997) [SCC]
Facts: Government hired an independent contractor to do maintenance on a highway. A rock fell and killed a child, injuring his father. 

Issue: Can the government escape liability for having used an independent contractor or are there exceptions to that rule of not being VL for acts of an independent contractor? 

Analysis: 

Non-delegable duty of care: 

· Government employers may not be able to use independent contractors and thereby avoid liability for their tortious acts.

· It is clear that a party on whom the law has imposed a strict statutory duty to do a positive act can not escape liability simply by delegating to an independent contractor. If a government entity is given such a statutory duty to perform a positive obligation, they will always be responsible for performing that obligation. 

· Top of p. 502: look at the statute to see the nature of the duty imposed on the government body. 

· Highway Act: ministry has the management and direction of all matters relating to construction and repair of highways. That statutory authority gives rise to the duty. 

· Policy reinforces the view that government can’t escape liability by delegating. “The traveling public would expect the government to take reasonable care to maintain the highways.”

Ratio: The non-delegable duty does not go to whether there is an employment-like relationship. Rather, it is an exception to the rule that there is no VL for independent contractors. 
Negligence:

· Note that in addition to VL, government can be held liable for negligence in improperly selecting the independent contractor:

· Lack of qualifications

· Known history of inadequate work

· It would still have to be proven that the employer breached the standard of care in selecting the contractor. 

· This negligence would be a separate cause of action to VL. Not focused on the relationship, but on the employer’s conduct in selecting the contractor. 

Relationship between Vicarious Liability and Non-Delegable Duty
K.L.B. v. B.C. (2003) [SCC]
Facts: Children had been abused in foster homes. Attempted to hold the government liable for negligence and VL.

Analysis:

· Government argued that foster parents were independent contractors. 

· Did the Lewis non-delegable duty of care issue arise?

· Court concluded that in this case the government could delegate responsibility. 

· Court looked at the statute: no basis for imposing on the superintendent the responsibility for ensuring that no harm comes to the children. 

· Conclusion: These were independent contractors, and the statutory authority was not so absolute that the government could not delegate the duty. 

Ratio: Despite Lewis, non-delegable duty doesn’t always apply to government employers.

PARTICULAR PROTECTED INTERESTS

Nervous Shock

3 levels of potential victims:

1. Directly physically harmed:

Impact Rule: if there is physical damage, P can claim for mental suffering. If there is physical damage, P can recover for things that flow from it (including psychiatric damage). Generally no difficulty in recovery.

2. Present, and psychologically harmed

Next step was to look at what happens when there is no physical damage but there is a reasonable belief of immediate personal injury? “Primary Victim” – someone who is physically in foreseeable danger from the actions of the tortfeasor. 

Ex: in careless driving, D ought to be able to foresee that the potential victims include not just the person who might be hit, but witnesses who might see something that might cause psychiatric harm to them. 

3. Not present and psychologically harmed

Secondary Victim. Members of victim’s family: one more degree removed. Like in Devji: harmed when they see body in morgue.

Devji v. District of Burnaby (1999) [BCCA]
Facts:  Family had to view the body of the deceased who had died in a motor vehicle accident. Family claims damages for mental shock caused from viewing the body

Analysis: 

· Is it foreseeable that if you run someone down, the family might later suffer harm from the shock of that?

· P is not physically injured and may not even come in contact with D, the harm is one extra step removed. 

· Issue of proximity of the harm (using language similar to Cooper v. Hobart)
· Court refers to “control mechanisms” in reference to concepts designed to limit recovery by plaintiffs. In different contexts this has included various mechanisms limiting defendants’ liability for all the types of harm they may have caused. 

· Court discusses what rules might balance interests of Ps who are harmed, and the interest of Ds who ought to have some limit on the harms for which they are responsible. Para 27 summarizes this. Nervous shock can affect such a wide range of persons, Wilberforce (UK case) found it necessary to place some limits on the duty of care. One of the concerns is always unlimited claims. 

· Claim must be for actual psychiatric or emotional injury, not just upset or hurt feelings. Like in intentional inflection of mental shock: there must be a diagnosed illness. 

· This probably means P should have some physical symptoms to improve chances of succeeding. Psychiatric diagnosis may be enough but physical symptoms are better. 

Ratio: P must show psychiatric injury where there are physical symptoms or recognizable psychiatric symptoms.  The foreseeability and control mechanisms were considered in step 1 of Anns.  P failed here because they were too far removed from the accident scene.  It is not enough to be upset.

Pure Economic Loss
Common law has not treated recovery for pure economic loss in the same way as loss arising from injury to person or property. There are underlying factors for the court’s reluctance to extend liability to pure economic loss, including:

· Fear of exposing defendants to indeterminate liability: losses from a negligent act could “spread far and wide”, imposing an unfair burden on people who want to engage in activities but fear exposure to claims from multiple plaintiffs for multiple kinds of losses;

· Qualitative difference between physical injuries and economic injuries. The former involves harm to bodily or property security. The protection extended to bodily security is a long-standing priority (trespass and trespass to person). 
· Economic losses tend to be suffered in business settings. The potential Ps are businesses, and more than individuals, they are in a position to manage their affairs to protect themselves from unanticipated losses (contracts and insurance). In tort law, obligations are imposed on members of a social system but contract law can impose obligations on people by mutual agreement. As a result, businesses do not need tort law to protect themselves in the same way as individuals might.
The way this area of law has developed has not been by setting a general principle, but by rules fashioned ad hoc to meet the concerns of a particular situation. They have similarities but no unifying principles.

In General:

Hedley Byrne establishes negligent misrepresentation but is also significant for establishing recovery for pure economic loss. Note that the court establishes a new cause of action, but the P loses as he can’t establish the elements of the tort. 

Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd. (1963) [HL]
Facts: Ps ask bank to make enquiries about the financial position of a client with whom P is thinking of doing business. Bank phoned the Ds and asked them to make the enquiries on their behalf. Therefore there is therefore no contract between P and D, only tort law can support any claim. 
D makes inquiries which get relayed to P. P enters into the business relationship with the other party. The party goes into liquidation, causing P to lose money. P sues D for making negligent enquiries. 

Held: For D

Analysis: 
· The court finds a cause of action exists but P did not meet its elements.
· Fortunately for D, D put a disclaimer in their communication of the information: taking no responsibility for the information.

Negligent Construction or Manufacture

Failure to Warn

There is a defective product (or building…) and someone suffers a loss. The person who suffers the loss does not have privity of contract with the party that manufactured/built the defective item. Therefore the P can’t rely on the contract to claim damages. 

Donoghue v. Stevenson (1930s or so) (manufacturer’s liability) did away with privity of contract for consumers physically harmed by negligently manufactured goods or buildings. There had to be injury to person or property for manufacturer’s liability to exist. Did not deal with pure economic loss. 
Hedley Byrne (1963) allows for pure economic loss recovery for negligent misrepresentation. 

The next case of pure economic loss arises in duty to warn. Duty to warn still exists. It is less common now that recovery for pure economic loss for negligent manufacture is possible (so fact patterns of duty to warn are rare). 

Rivtow Marine v. Washington Ironworks (1974) [SCC]
Facts: Rivtow (P) chartered a self-loading barge, equipped with cranes manufactured by Washington Ironworks (D). D was aware that there was a possibility of the cranes cracking. One had collapsed on another barge. Due to the specialized nature of the cranes and their uses, D knew exactly the use to which the cranes were put. This included knowing exactly that the barges were used more frequently at peak times of year (harvesting of timber). This high degree of knowledge was critical to the case. Despite this knowledge, D delayed getting the information to P until the busy season. Had they relayed the information earlier, cranes could have been fixed before busy season. P sues D for (1) costs of repairing the crane and (2) loss of profits arising during the repairs. The latter is clearly a pure economic loss. There is an issue over how to categorize the cost of repairing: since there has been no damages, it’s arguably pure economic loss. 

Issue: 
(1) Was there a duty to warn the P of the danger from the faulty design of the cranes? (2) Could pure economic loss for the profits during busy season be recovered?

Held: 
(1) yes (2) Yes, but only the difference between profits of busy season and of off-season.

Analysis:

· so far there had been no physical damage, P could show that the crane was defective and needed repairs. 

· Only Donoghue existed at this time. Anns had not been enshrined in Canadian law through Kamloops yet, so no 2 step test. 

· Court found duty of care but not through foreseeability of damage. Rather, on the basis of the special duty to warn, which is why a separate tort arises as a cause of action. 

· SCC goes on to talk about the fact that D’s degree of knowledge (of the dangers from the cranes) in ample time to have notified during the slack period of activity carried with it a duty to warn those to whom the crane had been supplied. This duty arose at the moment when either respondents became seized with the knowledge. 

· The failure to carry out the duty was due to the delay. When there is a duty to warn, D must do it promptly, especially when the significance of time to the P is known. 

· Confusing since they discuss duty of care analysis at the same time as the discussion of pure economic loss. Don’t let it confuse the issues in your mind. The 2 step analysis is not in relation to the pure economic loss but in relation to the tort itself. 

· On p. 539 court refers to Hedley Byrne and how the House of Lords had established a cause of action where P can recover for pure economic loss. 

· Page 538: at that time there was no recovery for the repairs. There was no physical damage to the crane: P was asking for money to repair something that had yet to break. This is later changed but at this point the court refuses damages to P for those repairs: there is no privity of contract between P and D and no tort damages available in the absence of damage to person or property

· No damages for the existing tort of negligent manufacture (since pure economic loss) but court is willing to create a whole new tort, failure to warn, and give damages for pure economic loss for that new tort.

· The duty of care analysis is “a duty of care to warn”, not to be confused with a duty of care in a negligence analysis. 

· On p. 541: “proximity of relationship” giving rise to duty to warn. Damages awarded at trial were for the direct and demonstrably foreseeable from that breach. Court finds it unnecessary to do a “winding” analysis of policy – foreshadowing their later incorporation of just that.

· Dissent: Laskin (p. 541). His dissent here becomes majority view later in Winnipeg Condominiums: liability should attach for the losses for repairs and the loss from off-season profits as well.  

Negligent Construction or Manufacture

The doctrine developed in Winnipeg Condominiums has led to the “leaky condo cases” that are so huge in BC. Establishes the idea of manufacturing something in a way which ultimately requires the repairs. 

Winnipeg Condominium

Facts: Tuxedo contracted with Bird to build apartment building. Contract included specification for masonry (bricks). Later converted to condos, of which P owned one. There was no privity between P and Tuxedo so there is no contractual basis for any claim. 

There was a problem with the exterior cladding (stone); when a chunk fell off, it was all taken down and replaced. Suit for costs of those repairs ($1.5 Mil).

Issue: Whether the losses claimed by the condo corporation are the type of economic loss that is recoverable in tort (p. 546).

Analysis: 

· On p. 545 L13, “traditionally the courts have characterized the costs incurred by P for repairing defective chattel or building as economic loss… do not arise from injury to persons or damage to property, apart from the defective chattel itself.” Rivtow Marine (where no damages for that type of costs). 

· Even though it’s a physical repair which seems like damage to property, the fact is P is repairing something that has yet to cause any harm.

· Court observes that the losses fall clearly under that category. 

· P is not claiming damage for injury, nor that the falling chunk damaged any other property. Costs are for putting the building back in safe condition. 

· On p. 547: if a contractor or other person is negligent in planning/constructing a building, and the building contains defects from that negligence, posing a real and substantial danger to the occupants of the building, the reasonable repairs in putting it back in a non-dangerous state are recoverable. 

· By this case the court uses the Anns/Kamloops approach although not explicitly. 

· Interesting: this is before Cooper v. Hobart but there is some discussion of policy at step (1) as well as at step (2), where court looks at whether it encourages rather than discourages certain behaviour...    
· Court dismisses concerns of indeterminate liability: potential class of claimants is known (owners of bldg); amount is limited to reasonable cost of repair; bldg has a “useful life” so no indeterminate time. 
Ratio: Where there is Defective Manufacture/Construction that has yet to cause harm but has the potential for a real and substantial danger, P can recover for repairs. 

Negligent Misstatement/Misrep

Hedley Byrne

Facts: Establishes negligent misrepresentation as a cause of action despite the P not succeeding in his suit. Bank was asked to obtain information about another party before entering into business dealings. The suit failed since the Bank qualified its answers, failing to meet element 4 of the test. 

Analysis:
· ELEMENTS:

· If in the ordinary course of business affairs a person seeks information or advice from another.

· The other party is not under a contractual or fiduciary obligation to give information or advice. 

· NB there may be fact patterns where there is both: breach of contract and negligent misrepresentation. 

· The point is this cause of action is not dependent on a contract/fiduciary obligation.

· There must be circumstances where a reasonable person so asked would know that they’re being trusted or that their skill or judgement is being relied on. 

· The person who is asked chooses to give information or advice without clearly qualifying their answer. 
· If those 4 elements are met, the person giving the information takes on the legal duty to exercise such care as the circumstances require, in making the reply. I.e. must reply in a non-negligent way.
· Negligence still applies: the P will still have to show negligence as well. The tort is not just “misrepresentation” but “negligent misrepresentation”. 
· P. 565 line 16: special relationships. Over time a series of factual patterns involving relationships have given rise to a category of special relationships. If you fit within one of those, there is a duty of care. The relationship is sufficient to found the negligent misrepresentation: the components above are met, due to the nature of the relationship: Lawyers; Accountants; most advice-givers…
Hercules Management (1997)

Facts: Hercules were shareholders in lenders NGA and NGH. Ernst & Young were the auditors for the lenders. Lenders go into receivership due to financial difficulties. Hercules suffers pure economic losses (no link to damage to person or property). To get back value of investment, they make a claim against E&Y that they negligently prepared the financial statements for the Lender companies. 

Issue: What is the liability of an auditing firm to the shareholders of a company?

Held: No liability.

Analysis:

· No contractual claim since the contract was with E&Y and the lenders. Couldn’t establish fiduciary obligation for some reason. 

· Court applies the Anns 
· Note: Anns is still looking at if there’s a duty of care, not at whether there should be recovery for pure economic loss. 

· If there is a duty of care, the next step will be to decide if they’ll be recovery for pure economic loss, based on the policy reasons involved in that enquiry. 

· STEP 1: Court also talks about proximity, at step 1 of the Anns test. Pre- Cooper v. Hobart, which changed the framework by directing more attention to step 1: the proximity question (elements of the relationship) and policy issues. 

· Proximity is a label expressing a result, 2 essential criteria (p. 578):

· D ought reasonably foresee the P will rely on representations, and 

· Reliance by P would be reasonable under the circumstances.

· STEP 2: indeterminate liability in indeterminate amount, for indeterminate time, to indeterminate class of plaintiffs. 

· E&Y gives information to the client (lender). You don’t know what extent of people might eventually get this information: indeterminate class 

· Once information is available, people can see it for indeterminate time.

· D can’t know, when preparing the info, what the exposure in $$ is: indeterminate amount.

· Purpose of auditor’s reports was not to provide investment advice. The shareholders were investors. The statements were intended to give information to the lender company, not to the investors in their own decisions. 
· This case does not bar all accountant liability to shareholders: if there is no indeterminate liability then duty of care may be found.
Summary:
· Duty of care: 
· Existing category

· Anns test

· Untrue, inaccurate, misleading statement

· Standard of care is breached – important: standard of care of the profession

· Reasonable reliance on the part of P – not the same as reliance in the Anns test

· Loss: damage suffered as a result of reliance

· (possible contributory negligence) – ex if reliance was unreasonable it might be contributory negligence

Contractual Relational Economic Loss

2 possible situations of damage to a third party: 

· Defendant’s negligent act causes physical harm to a third party (in addition to P). Ex: owner of car lends it to a friend, who gets “T-boned”. There has never been a question that the owner can recover for the physical harm done to the car.

· Relational economic loss: third party suffers a loss as a result of damage to someone else’s property. 

At common law there was no recovery for pure economic loss resulting from injury to property or person of someone else. There had always been some limited exceptions to that principle (we’ll get to it later). Norsk established recovery for relational economic loss. In deciding that, the court says it will not attempt to create an overarching principle for recovery for pure economic loss, favouring an incremental approach on a case-by-case basis. 
CNR establishes the new tort of contractual relational economic loss. 5 years later, Bow Valley narrows the tort considerably, leaving only 3 exceptions. 

Canadian National Railway. v. Norsk Pacific Ltd (1992) [SCC] “The Jervis Crown”
Facts: Government had agreement with CNR to allow trains to run along the bridge. Boat hits the bridge, damaging it. There is no damage to any of the trains. CNR suffers financial losses from the trains being unable to cross the bridge for a certain time. 

Issue:

Held: CNR can recover for relational economic loss.

Analysis:

· Court states it will use an incremental approach, case-by-case

· Over time this will lead to principles developing. 

· Court turns to the 2-step approach. 

· P. 595: step 1. Lengthy discussion of proximity. At this time this step had been foreseeability (from Donoghue) + proximity (arose later)

· The requirement of proximity: directed to the relationship between the parties. Includes physical, circumstantial, and causal proximity. 

· Discussion on how proximity is determined. P. 596: the equivalent notion in contract law is the contract, and in fiduciary law, it’s the fiduciary relationship. Proximity is the tort equivalent of those concepts. May consist of “various forms of closeness”. 

· Ramsay loves that discussion, for its explanation of proximity. Especially useful since Cooper v. Hobart and its increased focus on step 1; this explanation of proximity helps explain how, using Cooper, the court may not even get past step 1 if proximity is not met (for policy reasons). 

· P. 600: if we continue to use the Kamloops 2-step approach, that ought to provide a sufficient barrier to the floodgates being open in terms of recovery for pure economic loss. In itself, the 2-step process is the mechanism that will allow courts to avoid indeterminate liability. If the court is wrong on this, let the legislature pass laws setting limits.

Dissent: La Forest says there shouldn’t be recovery for relational economic loss except for some very limited historic exceptions to the common law. The issue is revisited in Bow Valley 5 years later, where La Forest’s minority view here becomes the majority view, barring recovery except for those 3 circumstances. Those exceptions (p. 605) are: joint ventures, general average contributions, and possessory interests. 

Bow Valley

Facts: A rig was out of service as a result of a fire. Bow Valley continued to incur expenses for rental of the rig. Claim was to recover those expenses (relational economic loss). 

Issue: Is there recovery for relational economic loss? 

Held: No recovery.

Analysis:

· P. 611 sets out the law as it exists at the time.

· Mc Lachlin seeks to reconcile her position and La Forest’s position (from the Norsk case and try to make it seem like they weren’t that far off from each other). 

· 2-step approach leads to the conclusion that relational economic loss is not recoverable.

Pure Economic Loss from Negligent Performance of Public Functions

· Kamloops (City) v. Nielsen (1984) [SCC]

· Cooper v. Hobart (2001) [SCC]

· Edwards v. Law Society of Upper Canada (2001) [SCC]

Last 2 are companion cases. 

Edwards v. Law Society of Upper Canada

Companion case to Cooper v. Hobart, released close to one another. 

Facts: Victimization by a rogue using a lawyer’s trust account as a vehicle. The question was not the lawyer’s liability but whether the law society had improperly monitored the trust accounts. Law Society’s role of oversight is analogous to the regulator of mortgages in Cooper v. Hobart.

Issue: 

Analysis:

· Is this analogous to an existing category? No
· Is this an area where a new duty of care should be recognized?
· The court starts by looking at the statute (since it’s statutorily created body) to determine whether the obligations and functions therein could point to the existence of a duty of care. (the idea is that they’re looking for a duty of care independent from statute, but that arises from the “environment” created by the statute). 
· P. 637: no such duty can be found by looking at the statute.
· Furthermore the statute included an immunity clause, whereby certain people were not responsible. 
Other cases where Ps have tried to recover for new types of pure economic loss:

Important: all these cases look at policy only in step 2. Because of Cooper v. Hobart, on an exam we would have to look at policy at both step 1 and step 2. 

Duties in Negligence and in Contract
Martel Building Supplies (2000)

Issue: is there a duty of care, the breach of which leads to recovery for pure economic loss, if there was negligence in the course of negotiations? 

Held: No recovery for pure economic loss from negligent negotiations.

Analysis: 

· Pp. 669-70 lists categories of pure economic loss that have already been considered

· P. 660 categories of pure economic loss are not closed and new ones may emerge

Negligent Provision of Services
B.D.C. v. Hofstrand

Facts: BDC had contract with province of BC to deliver an envelope to the Land Title Office to help out Hofstrand. The envelope contained documents which had to be registered by a certain time. The courier company didn’t know the significance of the documents. There was no contract between Hofstrand (who had the interest in the document being delivered on time) and BDC. Of course the documents didn’t arrive and Hofstrand didn’t get the interest in land that the documents would have given them. They had no damage to person or property but were out a bunch of money: pure economic loss. 

Held: No recovery

Analysis:

· The question of if there’s a duty of care, and of whether there’s recovery for pure economic loss, get merged into one issue…

· P. 642 (bottom): is there a sufficiently proximate relationship? Court concludes that there isn’t. 

· P loses at step 1, which is rare: no proximity. Normally Plaintiffs lose at step 2.

· Court considers step 2 anyway but it’s obiter.

Damages for Personal Injury

First 2 issues in looking at damages:

1. Have any damages been incurred? Has the P actually suffered some loss? In other words, are there consequences to the tortious act?

a. Irrelevant if negligence is proven, if no loss arose from the conduct.

b. Remember that not all torts require proof of damages, particularly intentional torts. 

2. Assuming a loss was suffered, how do you quantify it by coming up with an amount?

a. This is typically done by surveying previous decisions. 

There are 3 general categories of damages.

· Compensatory damages: place the P in the position s/he would have been in if there had been no tortious conduct by D. It’s an imperfect process. 

· Judge picks a figure at a point in time. It doesn’t take into account the unknowns for what the future holds. 

· Aggravated damages: humiliation, embarrassment, distress caused by D’s conduct. This is still considered a type of compensation.

· Punitive damages: D’s conduct is malicious, despicable. The aim is not to compensate P but to punish D. This is not at all part of compensatory.

Lump Sum: 

· At common law in the absence of a statute, damages had to be awarded as a lump sum (in contrast to instalments or periodic payments). Part of this lump sum concept is that it is not subject to review (to increase or decrease the amount). 
· By statute, it is possible to have periodic payments in limited circumstances: Structured Settlements. Rather than give the P a lump sum of money which P can invest and gets returns on, court can order D to invest money and create an income stream for P over time. Structured Settlements can be combination of lump sum and periodic. Ex: $10,000 per year for 10 years, followed by $100,000. 
· Most damages are lump sum awards. 

Compensatory Damages

· Special Damages: pre-trial or pre-settlement damages; out-of-pocket costs leading up to the trial, for which P can produce receipts.

· Doctor bills

· Loss of income

· Travel costs: if you must travel for treatment

These damages are rarely disputed. Court puts pressure on counsel to agree on the special damages beforehand – no need to have the judge there for this stage.

· General Damages: “future” losses (misnomer). Requires some prediction.

· Future care costs: costs of care necessitated by the tortious act. 

· Nursing costs.

· Andrews: does P get to recover on the basis of being at home or in an institution? The former is more expensive than in an institution. 

Part of the debate is how the free healthcare availability impacts this assessment. 

· Loss of earning capacity: estimating how much longer the person can’t do his/her job. In some cases, they never will. What would the P have made without the injuries vs. what P will be able to make post-accident. 

· Non-pecuniary loss: pain, suffering, permanent impairment of physical and mental ability, loss of expectation of life. 

· Up until the trial and in the future. Up until the trial is known, future pain and suffering must be predicted. 

· This award has a broad range: a couch potato gets less than an athlete. 

· Andrews: There’s a cap: $100,000. Inflation has now moved that cap to around $200,000. Everything tends to be measured against that cap: if the worst case is $100,000, then your suffering is $50,000.

Costs:
Court costs, lawyers fees: not under damages but under costs. The costs awarded in a lawsuit are based on a tariff: if x was done, that’s y units. Total number of units is added up, each unit being worth a fixed amount of $$. 

It’s not indemnification (getting repaid for), just a contribution to the costs. Generally you get back about ½ your lawyer fees, and almost 100% of the lawyer’s out-of-pocket expenses on your behalf (filing fees, photocopies).

Collateral Benefits: 

Do you get to recover twice? 

· You have long-term disability insurance (through work or private). What happens to the money you got from your long-term disability plan, when you’re also entitled to past wage loss from the D? 

· The general Collateral Benefits rule is: if you have purchased the collateral benefit, paying premium for the plan (private or through union) then you get double recovery because the D shouldn’t benefit from premiums that P paid. D is the tortfeasor and ought to pay for the loss. 

· When ICBC is paying under no fault policy for the damages awarded at trial, sometimes there will be double recovery, other times there will not. 

· No fault policy or UMP (uninsured m? plan) where the other vehicle doesn’t have enough insurance so P has to dip into their own insurance: because of deductions there’s no double recovery. 

· In other situations ICBC will allow for double recovery. 

Management Fees: P receiving a large award ($3 million) can’t manage the money. Additional fee can be awarded to help manage the money.
Andrews v. Grand & Toy Ltd. (1978) [SCC]
Facts: Accident, victim rendered quadriplegic.  Inquiry over whether should get private care to stay at home, or go into home.
Analysis:

Pecuniary Damages

· In calculating pecuniary damages the court is to consider what sum will make good to the sufferer, so far as money can do, the loss which he ha suffered as a result of the wrong done to him.  

· Person suffering damages is entitled to full compensation, not merely provision.

· Factors to take into account: future care, life expectancy, contingencies of life, cost of special equipment, level of future earnings, length of working life, no duplication with compensation for loss of future earnings (future earnings should be net not gross).

Both Heads
· Court will account for inflation and rate of return. Generally accepted figure is a rate of 2% although the court here states that this will depend largely on the facts.

Non Pecuniary

· Should look at the loss of human happiness by a particular victim, but rather than attempting to set a value on the lost happiness the courts should attempt to assess compensation required to provide the injured person with reasonable solace.  Solace in this sense is taken to mean physical arrangements which can make life more comfortable, not solace in the sense of sympathy.

Rough upper limit of $100, 000.
RANDOM SUPERTORTS: 

IMPERIAL TOBACCO 
LEGISLATING TO RESOLVE DISPUTES


There has been a trend in BC: after a loss, the government alters legislation in its favour: in Hospital Employees’ Union, collective agreement featured a lesser increase in wages in exchange for job security. Subsequent government passed a law which invalidated the contract and barred lawsuits. This has occurred on several occasions and raises concerns over judicial independence, the rule of law, and the Charter. 
Tobacco Litigation:

Litigation against tobacco companies was frequent but unsuccessful through 80s-90s due to those companies’ resources, the argument that individual choice and not advertising was the cause for smoking, and that companies allegedly didn’t know the product was dangerous before but as soon as they found out, they put labels on the product. 
In the 90s some changes occurred: 

· More info on insider knowledge at the tobacco companies about the harm

· Changes occurred in terms of litigation: large numbers of firms would band together to litigate more cost-effectively and aggressively. 

· 50 US states together successfully sued big tobacco

Judicial Independence:
· Concern is with both actual bias and the perception of bias. 

· Any appearance of bias threatens judicial independence

· Both on institutional level and individual level

· Government control over setting up courts, rules of litigation, and remuneration all threaten independence. Measures taken to protect that independence include: judicial tenure, administrative independence over internal court practice.  

· Here the concern was over a law that directly tells the judge how to judge. 

Tobacco Damages and Healthcare Costs Recovery Act: 

· Changed the usual rules for tort suits, making government’s case easier to prove. 

· Law was passed while the case was at pre-trial phase (Law had been redrafted after 1st version unconstitutional.) Court addresses the constitutionality of the legislation before the trial. 

· Under tort law: government would have to prove breach of duty + causation for each individual smoker: smoker getting duped into smoking ( getting a disease ( causing healthcare costs. Difficulties include eliminating other causes of cancer and dealing with the likelihood of smoking without the advertising. 

· Legislation: 
· Gov’t can prove on aggregate level, need not prove any individual case. 
· Can use statistics and expert witnesses to prove general theories about how people get cancer and its effect on the healthcare system. 
· Tobacco can’t bring individual cases to rebut those claims or question statistics.

· Reversed the onus: normally it’s on P. Now when government “proves” that tobacco breached the duty of care, causation is presumed (that it caused people to smoke) unless tobacco can prove otherwise. 

· Changed limitations. 
Imperial Tobacco [SCC]
Facts: Cigarette companies marketed cigarettes as “light” and therefore safer despite knowing that they were not. Marketing targeted children. Government argued that the cigarette companies owed a duty of care to the users of the product and the government. Due to breaches of the duty of care, more people smoked and more disease was caused, burdening the healthcare system an estimated $5 million per year (billions, over decades). Government passed legislation altering the rules of litigation for this type of case.
Issues: Does the government have legislative power to alter the rules in a tort case when the government is one of the parties? 

Held: For the government
Analysis:

Judicial Independence:

· Fundamental part of judicial independence is freedom to make decisions w/out undue interference: (1) freedom to decide on requirements of law/justice; (2) freedom to act w/out improper influence; and (3) freedom from government impingement of essential functions of court. 
· Here the 3rd element is potentially engaged but high deference will be given to legislation: court’s role is not to only apply the law of which it approves, nor to be concerned with whether it’s fair/pertinent. 

· There are limits on deference but this case doesn’t engage those limits. 

Rule of law:

· Tobacco also argues that the legislation violates the rule of law: government can’t confer special privileges on itself, rule of law must ensure fair trial.
· SCC rejects this

· Rule of law can only strike down legislation in rare cases. Tobacco can only rely on specific Charter rights to challenge legislation. Section 11 – right to fair trial – only applies to criminal trials. 

Note: Unpopular decision in RJR (tobacco’s successful challenge of anti-smoking legislation) likely influenced the outcome here.  

Privacy

One definition of Privacy: Privacy has four different interests that can be violated

· intrusion on a person’s physical seclusion or solitude

· public disclosure of private facts

· publicity that places the plaintiff in a false light

· appropriation of the plaintiff’s name or likeness for the defendant’s benefit

It has been suggested that two more modern interests should be added to this definition

· psychological surveillance

· data surveillance – unreasonable use and gathering of data about individuals

We are focused here in on the protection of privacy in the CIVIL law in British Columbia

· starting point: at common law, there is NO action for intrusion of privacy, but nothing that says it does NOT exist either

· in contrast to the US, where there is a common law tort for invasion of privacy and also in contrast to England and Australia where they more explicitly say there is NO cause action for it

· however, many forms of privacy violation can be covered under the other torts

· trespass

· defamation – publicity that places the plaintiff in a false light

· willful infliction of nervous suffering

· nuisance – Motherwell v. Motherwell
Violation of Privacy cases tend to be very fact driven – s.1(2) of the Privacy Act says that the amount of privacy entitled to a person varies from situation depending on the surrounding circumstances

There have been very few (around 10) cases brought to court since the Privacy Act was enacted in 1968

Personal Information Protection Act, S.B.C. 2003 c.63

· new statue enacted, came into effect in 2004

· right of people against organizations that collect information
Privacy Act (B.C.) TC "Privacy Act (B.C.)" \f C \l "5" 
R.S.B.C. 1996, c.373

Originally enacted in 1968 as the first privacy statute in the common law

1. Violation of privacy actionable TC "1. Violation of privacy actionable" \f C \l "6" 
(1)
an intentional tort, actionable per se 

· (intentionally here seems to mean not just intentionally doing the act, but intentionally doing the act knowing that it would invade privacy)

(2)
the amount of privacy a person is entitled to is that which is reasonable given the circumstances and the lawful interests of others 

· (*** PRIVACY IS NOT DEFINED – VARIES BETWEEN SITUATIONS***)

(3)
in determining whether an act is a violation of privacy, nature of act and relationship between parties will be considered

2. Exceptions TC "2. Exceptions" \f C \l "6" 
(2)
an act is not a violation of privacy, if


(a)
it is consented to

(b)
it was incidental to the lawful right of defence of person or property

(d)
act or conduct was that of (i) a peace officer in investigating a crime or (ii) a public officer in an investigation under law and was not disproportionate to the gravity of the crime nor committed in the course of a trespass


3. Unauthorized use of name or portrait of another TC "3. Unauthorized use of name or portrait of another" \f C \l "6" 
(2)
actionable per se for a person to use a portrait or name of another person for advertising or promoting without consent

(3)
not liable under s-s. (2) for using a name identical or so similar as to be mistaken with that of P, unless:


(a)
D specifically intended to refer to P or to exploit his name or reputation

(b)
if the name was connected, expressly or implicitly with other materials sufficient to distinguish the plaintiff from others of the same name 

(4)
not liable under s-s. (2) for using a portrait of P in a group or gathering, unless P is:


(a)
identified by name or description, or P’s presence is emphasized


(b) 
recognizable and D intended to exploit P’s name or reputation

4. Action to be determined in Supreme Court TC "4. Action to be determined in Supreme Court" \f C \l "6" 
5. Action does not survive death TC "5. Action does not survive death" \f C \l "6" 
Davis v. McArthur TC "Davis v. McArthur" \f C \l "5" 
B.C. C.A. (1970)

Facts:

· wife hired a P.I. (D) to shadow her estranged husband (P) and watch for any infidelities

· D followed P from May 22, 1968 until December 24, 1968 without finding any proof of infidelity

· P brought an action against D, testifying that he had noticed D following him and that he had become nervous and upset as a result of surveillance that he had been subjected to from 1967 onwards

· P successful at appeal – trial judge ruled that since D had caused P emotional harm, he had violated his privacy

· D appealed

Issues:

· Did D commit a violation of privacy under the Privacy Act?

· are P’s injuries relevant to determining whether or not D should be liable?

Holding:

· for D – appeal allowed

· court found that under s.1(2) [previously s.2(2) as referenced in this case], D did not commit an invasion of privacy, since the wife had a legitimate interest in her husband’s affairs and D was a professional who did not conduct his surveillance in a malicious or offensive manner

· P injuries relevant only to assessing damages, not in determining whether D is liable or not (especially since D had only been following P since May 1968 and P claim injuries starting in 1967)

Ratio:

· Whether there has been a violation of privacy must be decided on the facts of each case – “it is necessary to consider all of the circumstances before determining ‘The nature and degree of privacy to which a person is entitled’” TC "Whether there has been a violation of privacy must be decided on the facts of each case – \“it is necessary to consider all of the circumstances before determining ‘The nature and degree of privacy to which a person is entitled’\”" \f C \l "7" 
· s.1(2) of the Privacy Act allows for the court to interpret in each instance when an invasion of privacy has occurred

Lee v. Jacobson TC "Lee v. Jacobson" \f C \l "5" 
B.C. S.C. (1992), rev’d B.C. C.A. (1994)

Facts:

· P rented a cabin from D

· P discovered a ‘peep-hole’ above her bed

· facts of the case show that renovations to the cabin (including creating the shed behind the cabin where the peephole was located) were undertaken by D shortly before P became a tenant

· court accepted as fact that D was not in the shed the night that P heard a cough above her bed (P gave 2 different dates, both of which D had an excuse for)

· P brought action in invasion of privacy, trial judge found that P must have erred in her recollection of the dates of the cough and that D was, in fact, the cougher and therefore liable

· D appealed

Issues:

· did the trial judge err in finding that the cough did not occur on the night provided by P?

Holding:

· For D – appeal allowed, new trial ordered

· found that there was no evidence to support the trial judge’s finding that the cough occurred on a date other than that provided by P – trial judge was not drawing an inference, but merely speculating

Ratio:

· To draw an inference that is not founded on evidence adduced is mere speculation and is an error of law. TC "To draw an inference that is not founded on evidence adduced is mere speculation and is an error of law." \f C \l "7" 
Notes:

· This case does not really add anything to the invasion of privacy concept, other than to say if it could have been proven that D was, in fact, the peeping tom, he clearly would have been liable and subject to punitive damages because of the placement of the peephole (above the bed), the necessary premeditation it would have taken and his position of trust that P had put him in (P had rented the cabin from D expressly for privacy – which he would have violated had he been the peeping tom)

· Court of Appeal found that the trial judge did not find the facts correctly – this is unusual

Silber v. British Columbia Television Broadcasting Ltd. TC "Silber v. British Columbia Television Broadcasting Ltd." \f C \l "5" 
B.C. S.C. (1986)

Facts:

· a cameraman and reporter who were employees of D (BCTV) asked P, the owner of Stacey’s Furniture, a company involved in a bitter strike some of its employees, if they could film a story about the strike on P’s property

· P told D not to film on his property

· D proceeded to film on P’s property anyways

· P saw D filming and a scuffle ensued

· D caught footage of the scuffle and played it on the evening news

· P claimed invasion of privacy and trespass, D counterclaimed assault

Issues:

· Was P’s privacy violated by the filming on his parking lot?

· Was P’s privacy violated by the airing of the footage on the news?

Holding:

· Claim and counterclaim both dismissed

· court found that for the first issue (was P’s privacy violated by the actual filming on his property), P’s privacy was not violated, since s.1(2) of the Privacy Act says the amount of privacy one is afforded is that which is reasonable given the circumstances – P could not reasonably expect privacy while standing on his parking lot which was open for any passerby to observe

· on the second issue, court found that s.2(2)(a) says that a publication is not an invasion of privacy if it is a matter of public interest (and if it was not obtained through conduct which was itself a violation of privacy – this was already addressed in the first issue) – court decided that the ongoing strike and its highly charged nature were a matter for public interest

· trespass was allowed, though with nominal damages

· assault dismissed – no real damages shown caused by P

Ratio:

· Privacy cannot be reasonably expected, even on private property, if it is open for the public and all passersby to observe what is happening TC "Privacy cannot be reasonably expected, even on private property, if it is open for the public and all passersby to observe what is happening" \f C \l "7" 
· publications, if not obtained through conduct which is in itself an invasion of privacy, will not be an invasion of privacy if their content is that which was a matter of public interest TC "publications, if not obtained through conduct which is in itself an invasion of privacy, will not be an invasion of privacy if their content is that which was a matter of public interest" \f C \l "7" 
Notes:

· P could not claim that he had suffered publicity that put him in a false light, since there was nothing false about the tape

LOCATION here is of importance when determining the amount of privacy a person is entitled to – contrast the location here (a parking lot) with Lee v. Jacobson (a bedroom)

Joseph v. Daniels TC "Joseph v. Daniels" \f C \l "5" 
B.C. S.C. (1986)

Facts:

· D was a photographer who paid P, a bodybuilder, $50 cash to pose for a picture of only his torso to be used in an advertisement

· P did not sign an unconditional release form for use of the picture as he was interested in preserving his amateur status

· The ad was more successful than D anticipated and he decided to create a series of postcards and posters of it

· D tried at this point to locate P in order to get him to sign the release form, but he was unable to find him

· D proceeded to create the prints anyways

· P brought an action in the common law action of misappropriation of personality, an action under the Privacy Act and also an action for breach of contract

Issues:

· Was the picture, merely of P’s torso, distinctive enough to be identified with him?

Holding:

· P received judgment only for breach of contract

· judge interpreted Privacy Act to say that actions were not allowed unless the photograph was a portrait – “a recognizable likeness of the plaintiff.”

· found that since the photo only included the torso of P (and specifically not his face), it was not recognizable

· misappropriation of personality failed for the same reason – picture was not associated with P

Ratio:

· In order to bring an action under s.3 of the Privacy Act, P must show that a picture used is clearly recognized to be him and that D planned to exploit his image TC "In order to bring an action under s.3 of the Privacy Act, P must show that a picture used is clearly recognized to be him and that D planned to exploit his image" \f C \l "7" 
· The common law claim of wrongful misappropriation of personality requires that the plaintiff’s RECOGNIZABLE identity (personality, image and name), or symbol thereof, is used without consent TC "The common law claim of wrongful misappropriation of personality requires that the plaintiff’s RECOGNIZABLE identity (personality, image and name), or symbol thereof, is used without consent" \f C \l "7" 
Motherwell v. Motherwell TC "Motherwell v. Motherwell" \f C \l "5" 
Alberta C.A. (1976)

Facts:

· D harassed her father, brother and sister in law (all are P) through constant phone calls and letters

· P brought an action for invasion of privacy, seeking injunctions

· P successful at trial, D appeals claiming no cause of action

Issues:

· did P bring their pleading within a correct cause of action (Alberta had no Privacy Act, so had to frame their pleadings in some common law form)?

Holding:

· for P, appeal dismissed

· Ps were able to frame their actions as a category under private nuisance (nuisance by invasion of privacy through abuse of the system of telephone communications)

· court did find letters did not constitute a private nuisance

Ratio:

· There is no direct tort action in invasion of privacy TC "There is no direct tort action in invasion of privacy" \f C \l "7" 
· Constant phone calls can be a form private nuisance TC "Constant phone calls can be a form private nuisance" \f C \l "7" 
Notes:

· Useful case to keep in mind during study of nuisance

· historically nuisance had been more directly linked to land and physical effects emanating from a neighbouring property – in this case a telephone call from some distance was considered nuisance, thus broadening the scope of nuisance

· An example of the common law protecting privacy without creating a specific privacy tort
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