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1. Introduction: The Family and Family Law
Introduction, Histories, Cultures and Legal Change, Syllabus and Themes

Histories: adults, children and communities
· Women were traditionally disadvantaged in society. They couldn’t provide for themselves, had to get married to gain security.

· Marriage was a basic means by which the state could influence the character of and conduct in the home

· First divorce laws appeared in 1860’s – but was very arduous

· In 1968, Canadians were legally allowed to get divorced. Became even easier to get divorced in 1985

The public/private divide
· Men historically dominated in the public sphere. Women only existed in the private sphere. Men were presumed to be head of the household in heterosexual families.

· This is all changing now as women are more prominent in the public sphere (are legally allowed to work, receive equal pay, have maternity leave, etc.), though they have traditionally held less prominent roles in society.

· Women are still fairly disadvantaged in the public sphere because they do not receive equal pay, and often are on double duty between work and family responsibilities in the home

Redefining family for the 21st century

· Growth in same sex and common law relationships

· Two major issues/values arise in family law:

· Equality – between types of relationships and within relationships

· Equality is constitutionally protected.
· Between relationships, the q is should the gov’t use law to structure what adult relationships should look like, or should they pass laws to make sure ppl are treated equally regardless of the structure of the relationship?
· Two SCC rulings have established the principle that gov’ts should treat adult conjugal relationships with equal concern and respect, regardless of the personal characteristics, such as sexual orientation or marital status, of the two parties involved. The law should respond to the factual attributes of the relationships – their actual characteristics and the roles they perform.
· In March 2013, there will be equality in BC between married and unmarried CL relationships wrt property rights

· Government still challenged with enhancing equality within relationships (primarily between men and women).
· Autonomy – the freedom to choose whether and with whom to form close personal relationships is a fundamental value in free and democratic societies
· Compromised where the state encourages or discourages certain types of relationship, which affects a person’s ability to choose (historically this was the case)
· People now have more autonomy to choose how they’re going to structure their lives

· Feeling is that state should be neutral
· There is a balancing act between these two things. State wants to make sure people aren’t exploited in their relationships, and to protect vulnerable ppl when they enter into relationships. How neutral should state be? What steps should state take to protect people when those relationships fall apart?
Two key cases:
· Miron v Trudel, 1995 SCC - **Signified the beginning in the recognition of Common Law Relationships**
· Legislation discriminating b/w married and unmarried CL heterosexual couple found to violate equality rights under the Charter. Just b/c couple is not legally married doesn’t mean there isn’t financial interdependence making it deserving of protection by legislature.
· M v H, 1999 SCC –**Definition of spouse changed – signalled recognition of same-sex couples**
· Spousal support legislation that discriminates b/w same-sex and opposite sex CL couples violates Charter protection of sexual orientation. If objective of act is to protect financially dependent spouses on relationship breakdown, then legislation must extend to same-sex couples, whose relationships can also be characterized by financial dependence.
· New legislation was then passed which eliminated the difference between same sex and non same sex. Definition of spouse changed.
2. Creating Family Ties

Legal Framework: Federal and Provincial

Family Law Act Part 10

Marriage Act (B.C.)

Law and Equity Act (B.C.), s. 60

Civil Marriage Act (Canada) (p. 88 Vol I)

Marriage (Prohibited Degrees) Act (Canada) (p. 91 Vol I)

Family Law Act s. 21
Is family law a federal or provincial responsibility? BOTH
1. Federal Legislation:

· Constitution Acts 1867 and 1982 ( “Division of Powers”
· S. 91: Powers of Parliament (the Federal Government)

· (26) marriage and divorce (capacity to marry – who is allowed to get married)

· S. 92: Provincial Government
· (12) The solemnization of marriage in the province (formality of marriage, steps that need to be taken, validity of foreign marriages)

· (13) property and civil rights in the province
· Divorce Act

· Child Support Guidelines

· sets out very clearly what someone’s obligations are to pay child support when married people divorce

· enforced through provincial legislation
· Marriage (Prohibited Degrees) Act – says who you can marry
· Civil Marriage Act
· Legalized same sex marriage (in 2005)
· Act defines marriage as “lawful union of two persons to the exclusion of all others”
· Amends other consequential definitions (including the Divorce Act definition of spouse)
2. Provincial Legislation BC

· Adoption Act

· Family Relations Act (still in force) 

· deals with custody, guardianship, child support, spousal support, property division of married spouses; current legislation has no property implications for common law spouses

· Family Law Act (not yet in force) 

· will replace in its entirety the Family Relations Act

· biggest change: there will now be a property regime for common law spouses, and it will be exactly the same for married spouses

· Law and Equity Act
· S. 60 (1) [married person has legal personality separate from spouse (2) [married person has legal capacity]
· Marriage Act – tells you in BC how to get married

· Child, Family, Community Service Act

· Deals with child welfare concerns

· Social workers dealing with child protection work rely on this – when to step in, what legal steps should be followed, whether social workers can make child a continuing custody order

· Children in foster homes are there in part b/c of this legislation

· Vital Statistics Act

· How people get named, how you register people who are born, how you register your marriage, how as a father you can register your right as a father to be notified for things like adoption

· Parental Responsibility Act

· Parents are legally liable for losses to property caused by acts of their children unless they can demonstrate that they were exercising reasonable supervision over the child and made reasonable efforts to prevent or discourage the child from engaging in the kind of activity that caused the property loss.
	Federal Powers
	Provincial Powers

	· Marriage and divorce

· Ensures marriage and divorce is recognized in other provinces

· Capacity to marry (if you can marry)

· Prohibited degrees (who you can marry)

· Definition of marriage

Definition of Marriage

· Common Law definition:

· voluntary union for life of one man and one woman to the exclusion of all others

· Overridden by the Civil Marriage Act 2005

· the lawful union of two persons to the exclusion of all others

· Lawful – civil statutory authorization to get married

Divorce Act Corollary Relief

· Divorce Act provides for relief directly related to divorce

· Custody

· Support of Children

· Support of Spouse

· Division of Property 

· not found in the Divorce Act. Every province has its own legislation that deals with DoP of married spouses

· Signifies that there are other ramifications to the breakdown of the marriage

· if you want to bring an action for custody under the Divorce Act, you have to first bring a divorce. Otherwise, fed’l gov doesn’t have the power. This has been challenged, in cases below.


	· Solemnization of marriage

· Limits federal powers

· Pre-ceremonial requirements

· Licence (not enough, have to go through ceremony to make it public)

· Publish of banns (publishing in church parish that you were going to marry someone)

· Qualification of officiant

· Parental consent? (In BC, for persons below a certain age)
· Property and civil rights

· Succession



· Support (child, spousal)

· Adoption – purely statutory invention, no common law adoption from English law

· Guardianship

· Custody 

· Legitimacy – whether someone is illegitimate child or not

· Names – right to name your children

Adoption

· Question: whether adoption should fall under provincial or fed’l responsibility

· Adoption Reference (1938) SCC

· Court found it’s really under “Property and Civil Rights”

· 


	Papp v Papp (1969) OCA – upheld validity of custody provisions (corollary relief) under the Divorce Act

	· The case concerned an “interim” order of custody made under the Divorce Act

· Laskin JA upheld the custody provisions of the Divorce Act. He pointed out that the provisions applied only to the “children of the marriage” whose dissolution was sought, and that no corollary relief could be awarded at trial if the petition failed.

· In his view, the custody of children was “bound up with the direct consequences of marriage and divorce” and was “complementary” to the divorce itself. (Close connection between divorce and custody)


	Zachs v Zachs (1973) SCC – upheld validity of support provisions under the Divorce Act (inseparable from Parliament’s jurisdiction over divorce). Language of the Act and divorce “power” allow court to fix support after the granting of the divorce (at least where court already found spouse/child were entitled)

	· BCSC judge granted a provisional order for divorce, ordered that the wife and child of the marriage were entitled to support, and directed issue to court Registrar to decide amount. Divorce was finalized before amount was fixed.

· Issue: Can support be varied after divorce is finalized? At what point (how many years after the divorce), does the relief stop relating to the initial divorce?
· SCC decided that both the language of the Divorce Act and the “divorce” power extended to the fixing of quantum after the grant of the divorce.

· Since application for support had been made in a timely fashion and TJ had already decided that spouse/child were entitled to support, SCC did not have to decide and left open the question of whether a divorce court could entertain an application for support made for the first time after the final divorce had been granted.


3. Conflicts between Jurisdictions
· A Province and a Foreign Jurisdiction?

· Generally, if the child is in Canada, the courts will take jurisdiction
	Mckee v. McKee (1951) PC – Where a conflict arises between a custody order in a province and one in a foreign jurisdiction, the provincial supreme court can use its parens patriae jurisdiction and take a parental role. The welfare of the child is a paramount consideration in deciding custody.

	· Child was resident in Ontario

· Issue: Did Ont Supreme Court have jurisdiction to make a custody order even if inconsistent order in California ? 

· Note: provincial court is a statutory court – doesn’t have power to do anything unless it comes from a prov’l statute. Prov’l SC is different, it has inherent jurisdiction. CL comes out of SC and above. One of the inherent jurisdiction they have is the parens patriae jurisdiction, giving them power to take a parental role towards subjects.

· Here SC said: although there’s an order in California, the child is in Ontario, and under Ontario law the welfare of the infant (best interest of the child) is our primary consideration. Thus court can make an order that was different than the one in California

· Welfare of child paramount consideration in questions of custody


	Yassin v Loubani 2007 BCCA 102 – “Canadian courts can make custody order for Canadian children if they’re not in Canada if it feels that it’s in the best interest of the children”

	· The parents got married in 1999, were Canadian citizens, had children then moved back to Saudi Arabia. Wife got divorced in SA, had primary care of children, but she wasn’t allowed to bring the kids back to BC. She came to BC and applied to court for custody. 
· Issue: whether court could make an order when kids weren’t present in BC.

· There was no application in SA for custody, and in SA they don’t look at best interest of children (use a different test).

· BCCA said kids are citizens. Basic principle is equality between man and women. Kids as citizens have rights and obligations. So the court granted the order.


· A Province and a Province?
· in issues relating to property, BC doesn’t have authority to make orders related to real property in other provinces; can only make orders related to property that’s within the province. They can make orders related to compensation that relates to those other properties but not to ownership of those properties

· Orders between provinces: Depends what legislation is the order made under? What order are you asking for?

· When you’re talking about children, courts will take jurisdiction if the child is in their province.

· Orders under Divorce Act (federal) – s. 20 DA provides that an order under the DA “has legal effect throughout Canada” and provides that the order may be registered in any province as an order of the superior court of that province and may then be enforced “as an order of that court”.
· There is an Interjurisdictional Support Order Act that helps people change orders in different provinces

What do you do when you have two contradictory orders?

Federal Paramountcy

· Order made under federal legislation trumps one made under provincial legislation

· Express contradiction test (accepted by SCC)
· Custody (easy to apply express contradiction)

· H custody under DA ( WINS

· W under FRA 

· Maintenance (more difficult to apply here, but common sense dictates)

· H pays wife $500 under DA ( WINS
· H pays wife $300 under FRA

Variation of Divorce Act Orders

· Previous legislation said the court that made the order has to vary the order (ie. if divorce was granted in one province, corollary orders could only be varied in that province)
· New Act allows for variations in the province where either former spouse is ordinarily resident

· OK to use DA to vary orders under provincial laws – via paramountcy it renders any provincial orders inoperative.
4. Conflicts Between Levels of Court: Judicial jurisdiction
· General Principles for Judicial Jurisdiction:

· SC only (Inherent jurisdiction)
· Divorce under DA
· Division of property under FLA/FRA, trusts (CL remedies), adoption
· Custody, child support and spousal support IF brought under Divorce Act
· Inherent jurisdiction
· PC only (Statutory Court)
· Child protection via Child Family Community Service Act – only gets to SC if being appealed
· SC & PC (concurrent jurisdiction)

· custody, guardianship, access, support 
· If a judge knows there are proceedings in both court, the judge will ask how far the proceedings have gone. SC judge won’t make a ruling if the prov’l court is already deciding on the issue. They’ll ask the parties to ask prov’l court to make order to move file to SC.

Concurrent Jurisdiction

· s. 96 Constitution divides judicial jurisdiction b/w SC and inferior courts

· Proceedings can be commenced in PC and SC – if no order has been made in SC granting or refusing the same relief claimed in PC

FRA s. 8 [allows for joining proceedings]
· Currently SC has no power to vary a PC order except 1) under s. 8 FRA, if it’s a maintenance order under PC or 2) if SC takes jurisdiction of the order pursuant to the Divorce Act (if couple was married) or 3) if PC will have significant time delays (best interest of the child) (see Foulds v Kelly); 
· PC has no power to vary a SC order. Have to vary order in court that ordered it, but can appeal PC order in SC.

FLA Part 10: s 192 [Supreme Court Jurisdiction]; s 193 [Provincial Court Jurisdiction]; s. 194 [Overlapping court jurisdiction]  
· [s. 194] Starting action in one court doesn’t bar your right to start action in another court as long as other court hasn’t made an order (ie. one spouse starting action in PC doesn’t bar other spouse from starting matter in SC, each side will end up making arguments about why they think the matter should be heard in a given court)
The Canadian Charter of Rights and Freedoms and family law
· How it affects family law:

· Government review laws to ensure compliance

· Direct court challenges

· Judges take into account the fundamental values (ie. judge in Yassin ( equality rights)

· S.2 Freedom of Religion

· How parents want to raise children, discipline them, school them, whether or not to give them medical services

· When do children hit an age where they can make these decisions themselves?

· S.6 Mobility Rights – right to be able to move to other places/provinces

· S.7 Life, liberty and security of the person

· S. 15 Equality Rights 
· Miron v Trudel: **Signified the beginning in the recognition of Common Law Relationships** Legislation discriminating b/w married and unmarried CL heterosexual couple found to violate equality rights under the Charter. Whether or not person(s) legally married not determinative of whether there is financial interdependence in the relationship, thus making it deserving of protection by legislature.
First Nations and family law
· Customary Adoptions and Marriages

· Conflict between Provincial Legislation and Indian Act/Treaties

· Reserves are federal land, so what law should apply?

· Provincial law applies if no conflict (if there’s a void in federal legislation, ie. in child protection)

· Provincial property laws do not apply to property on reserves (there’s often a compensation payment in lieu of property)

· Special consideration in child welfare cases
______________________________________________________________________________________________________________

The legal organization of personal relationships
Close Personal Relationships

· 4 Legal Models

1. Private (through contract, CL remedies
2. Ascription (treat everyone same based on certain threshold)
3. Registration (parties voluntarily register to participate in a legal system – ie. property regime)
4. Marriage (civil or religious, now gender neutral
Formal and essential validity of marriage (See next section)
______________________________________________________________________________________________________________

Adoption

Adoption Act, Parts 1, 2, 3

Family Law Act s. 25
· Adoption changes the legal status of an individual. It results in a child becoming in law the child of an adoptive parent

· Child ceases to be the child of the birth parent
1. Legislative framework: Adoption is a creature of statute
Adoption Act
· Provincial responsibility (Property and Civil Rights)
· BC Supreme Court Jurisdiction

· Changes introduced in 1996 Act

· Private adoptions have to follow the same procedures as Ministry Adoptions

· All birth parents are informed about their choices before consenting to adoption

· Children have a greater say. Those who are 12 or older give consent. Children 7-11 will have their views considered

· Rights of birth fathers have been enhanced

· AA allows for an open model

· Birth parents can enter into openness agreements w/ adoptive parents or register with the search and reunion services

· There can also be disclosure vetos and no-contact declarations if there is a wish to retain privacy

S. 25 FLA: If a child is adopted, sections 26 to 30 of this Act do not apply and the child's parents are as set out in the Adoption Act.
	Adoption Act BC (2) Purpose – child’s best interests (3) defines best interest of child (4) Who may place a child for adoption (5)/(29) Who can adopt (13, 14, 15, 17, 19, 20) Whose consent is required (10/11) Notice to Dad (31) Access Order (37) Effect of Adoption Order (44) Adult Adoptions (46) Customary Adoptions

	S. 1 Definitions * (will change with the Family Law Act)

· “Birth Mother” – bio mom

· “Birth Father” – bio dad.

· “Child” – unmarried under 19

· “Direct Placement” – placing with a non relative 

· “Relative” – related by birth or adoption
Purpose S. 2 – to provide new and permanent family ties through adoption, giving paramount consideration …to child’s best interests
Best Interest of Child (“BIC”) – s. 3
(1) All relevant factors must be considered, including: (a)
Child’s safety; (b) Physical and emotional needs and level of ; development; (c) Importance of continuity in the child’s care; (d) the importance to the child's development of having a positive relationship with a parent and a secure place as a member of a family; (e) the quality of the relationship the child has with a birth parent or other individual and the effect of maintaining that relationship; (f) the child's cultural, racial, linguistic and religious heritage; (g) the child's views; (h) the effect on the child if there is delay in making a decision.
(2) If the child is aboriginal, the importance of preserving the child’s cultural identity must be considered
S. 4 Who may place a child for adoption

Who Can Adopt

S. 5 – one or two adults

S. 29 (1) one adult alone or 2 jointly

(2) One adult may apply to jointly become a parent of a child with a birth parent

(3) Each must be resident of BC (6 mos proceeding)

· No requirement for spousal relationship

s. 7 Discussion with aboriginal communities
Consent – who must give it?
S. 13 (1) Following Consents are required:

(a) The child if 12 or older (Note s. 30 says where child b/w 7 and 12, child is interviewed to assess whether child understands what adoption means and if they have any view on the adoption)
(b) The birth mother

(c) The father (see s. 13(2))

(d) Any person appointed as guardian

(3) If continuing custody order, the director and child if over 12

S. 14: Birth mother’s consent is only valid if the child is at least 10 days old when the consent is given

S. 15: a birth parent under 19 years of age may give a legally valid consent to the adoption of a child
S. 17 Dispensing with Consent

(1) Court may do so if it is in the BIC or that (a)
Persons is not capable of giving informed consent (ie. mental health issues); (b) can’t locate the person; (c) The person i. Abandoned or deserted the child; or ii. has not made reasonable efforts to meet their parental obligation; or iii.
Is not capable of caring for the child; (ie. mental health issues) or (d) Other circs 
 (2) Can only dispense with a child’s consent if the child is not capable of giving an informed consent

S. 19 Revocation of birth mother’s consent within 30 days of birth
S. S. 20 A child can revoke consent any time before the adoption order is made.

Is Dad Entitled to Notice?
S. 10 (1) A birth father may, …, register on the birth fathers' registry to receive notice of a proposed adoption.

S. 11  (1) On application, the court may dispense with notice of a proposed adoption to a birth father if it is satisfied

(a) that it is in the child's best interests to do so, or

(b) that the circumstances justify dispensing with the notice. 

S. 31 Access Orders

(1) (b) Must give notice of an application for adoption to person who has access rights 
S. 37 Effect of adoption Order

(4) Does not apply to the laws relating to incest or prohibited degrees of marriage

(6) Does not affect an interest in property if vested before the adoption order

(7) Does not affect any aboriginal rights
s. 44 Adult Adoptions

s. 46 Custom Adoption – court may recognize that it has the effect of an adoption under the AA


2. First Nations: Customary adoption
· Normally a court order is required for an adoption to take effect and have legal effect. 

· However, s. 46 AA now says that the court may recognize that an adoption effected by custom of an Indian band or Aboriginal community has the effect of an adoption order made under the Act

· What are the consequences of recognizing customary adoption on the general law of the province?
· In Casimel v. Insurance Corporation of BC (1993), BCCA – recognized the effect of a customary adoption brought about in the exercise of aboriginal rights prior to such provisions being included in the Adoption Act. 
	King v Low (1985) SCJ No 7 SCC – *Biology vs. Best Interests of the Child** Case signifies major shift in judicial treatment of adoption cases – from presumption that child should go to biomom unless she was clearly unfit – to dominant consideration of the welfare of the child/BIC. 

	Facts:
· Mother became pregnant but was fearful her parents would disapprove. The father quit his job and moved away during the pregnancy.

· The mother gave the child to family friends in a private adoption. She signed a consent to the adoption after 15 days

· She began to regret her decision and told her parents. Her mother was actually supportive. After 2 months she decided she wanted the child back. The Adoption had not yet been completed.
· TJ agreed that child should go back to the mother. CA overturned this based on finding that welfare of child would best be served by leaving child with adopting parents.
Discussion
· Case signalled a move away from presumption/rule that child should be given to biomom unless she was unfit to have custody, to a dominant consideration of the welfare of the child
· Welfare of the child must be decided on a consideration of all relevant factors including: general psychological, spiritual and emotional welfare of the child

· Courts should choose the course which will be provide for the healthy growth, development and education of the child
· Here the court considered that the mother acted in the child’s interest in placing him in a home with loving parents, but on the other hand, the mother did it for selfish reasons

· Court looked at the best interests of the child
· Bonding was a major consideration (bonding b/w adoptive parents and child was well-advanced by 7.5 mths)
· Psychologist testified that it would be harmful to the child to break the bond thus formed and to place the child in a home which would be strange and foreign and where the mother would be a stranger to him.
Ruling: SCC confirmed that child should stay with adoptive parents. 


3. Who can adopt?

· BC Adoption Act sets out that one adult or two adults jointly may apply to adopt, provided they are residents of BC (ss. 5 and 29)
· Because adoption is a creature of statute, courts have no inherent jurisdiction to expand the group of persons qualified to adopt

· If a child is aboriginal, before the child is placed for adoption, s. 7 requires that reasonable efforts be made to discuss the child’s placement with a designated representative of the relevant aboriginal community
· There are no legal prohibitions to same-sex adoption in any province of territory

· In Ontario, it was necessary to bring a court action in order to expand the definition of who could adopt. 
· Re K was the first Canadian case to consider a “step-parent” adoption by a same sex co-parent. Its review of the expert evidence remains important and also illustrates the use of expert testimony in a family law case.

	Re K.[1995] OCJ – *expansion of the definition of spouse to SS couples for the purpose of adoption* Use of expert social science evidence. Court looked at whether evidence indicated that being raised by SS parents would be harmful or less advantageous to child’s healthy development. There was no valid reason to exclude SS parents.

	Issue:  “whether non-biological homosexual partners, living in a conjugal or “marriage-like” relationships with biomom, should be allowed the right to apply jointly for the adoption of these children, so that the question of whether the requested adoptions would be in the best interests of the particular children could be determined on the merits of each case, by a court”

Discussion
· The most important element in the healthy development of a child is a stable, consistent, warm, and responsive relationship between a child and her or her care-giver.

· Factors which appear to have a significant effect on the healthy emotional and psychological development of a child are more related to conflict in spousal relations than family type or structure

· Court looked to expert evidence (**VERY IMPORTANT**) in considering stereotypical beliefs regarding homosexual couples

· The social science said there was no evidence supporting why same-sex partners shouldn’t be able to adopt
Ruling: It was found that the definition of spouse was of no force and effect and amended to read: “spouse” means the person to whom a person of the opposite sex is married or with whom a person of the same or opposite sex is living in a conjugal relationship outside of marriage


4. Consents
· Ss. 13-20 of the Adoption Act
	In the matter of a Female Infant, British Columbia Registration No. 99-00733 [2000] BCCA – Example where TJ did not properly balance factors to be considered in best interest of child test. Biology is not a paramount consideration, only tips the scales in favour of bioparent where all other factors are equal. Strong dissent. 

	Facts: Biological parents, in their mid 20’s, met at work. Mother wanted to give the child up for adoption. Father did not. Before she gave birth the mother asked the father not to contact her anymore. She gave birth, did not put the father’s name on the birth registration. She consented to the adoption. Four months after the child was put up for adoption, the mother told the father. He contacted the adoption agency, registered on the birth father’s registry and commenced an action. At trial the judge granted the father custody and dismissed the adoption application. The mother was granted reasonable access. Adopting parents appealed
Decision of Majority of CA: Adoptive parents to remain parents of the child
· Overturned the TJ’s decision for manifest error in applying best interests of child. 

· TJ failed to recognize and address the real uncertainties associated with transferring custody of the child to the birth father, and the potential for conflict.

· Given what had happened b/w the parties there was no way the TJ could have confidence that he was sending the child into a stable caring environment.

· TJ erred in finding that the factors relating to the child’s best interests were relatively equal as b/w the two families.

· Apart from biology, the balance was in favour of the adoptive parents.

· For the TJ, biology was of overriding significant.

· If all other factors had been equal, it would have been appropriate to look at the biological factor as the decisive factor in the circumstances.

The Dissent: Upheld the TJ’s decision


	Registration Number 06-014023 (Re), 2007 BCSC – ***Notice to biodad not required where biomom didn’t name or acknowledge the identify of biodad and biodad not registered with the birth father’s registry* 

	Facts:  Adoption of Aboriginal Child. Mother was not in a relationship with the father and did not inform him. Application was made for adoption. Master dismissed the adoption application primarily b/c father was required to receive notice.
Ruling by BCSC: Overruled the decision and granted the adoption order.  Court found Master erred in finding that the Adoption Act required notice to the birth father of the child’s proposed adoption in circs where the mother did not name or acknowledge the identify of the birth father and he was not registered with the birth father’s registry.


5. Access in Adoption
Issues relating to Adoption

Re Alberta Birth Registration 78-08-022716, 1986 BCCA (Where there’s an o/s access order…)
· Court held, where there is an o/s access order:

1. Tie with a parent should not bar a child from being made a member of a new family (ie. where parent doesn’t exercise access)

2. Any person with a “sufficient tie” to the child should be heard before an order for adoption is made (usually just parents)

3. The petitioner should identify, and normally give notice to a person with a right of access, a parent in whose home a child lives and any person who has a “substantial tie” with the child

4. Court can terminate a right of access or make a special order

5. Adoptive parents have the same right to resist an access application as natural parents

North v North (1978) BCSC (Adoption order doesn’t terminate access rights granted under Divorce Act)
· Issue: whether an adoption order terminated access granted under the Divorce Act
· BCSC held that access right granted under the Divorce Act had not been terminated by the adoption order, b/c a valid order made in the exercise of jurisdiction under a federal statue had to be considered paramount to an order made under provincial legislation.

Grandparents

· 35(1) and (1.1) FRA allows courts to grant custody or access to third parties such as grandparents
· FLA fundamentally changes the concept of guardianship and will be relevant to grandparents raising grandchildren:

· S. 51 (1) Court may appoint a person as a child’s guardian; (2) need evidence that it’s in best interests of child
· S. 58 (1) A child's guardian and a person who is not a child's guardian may make an agreement respecting contact with a child, including describing the terms and form of contact.
· Few cases exist in Canada on the subject of biological grandparents and adopted children
C(DH) v S(R), 1990 Alta. Q.B. (Biomom consented to adoption of child by adoptive parents; biological grandmother was denied access and custody.)
· Facts: Bioparents consented to adoption of child; child had been placed with adoptive parents. Grandmother claimed custody, or else access 
· Held: Both custody and access were denied to the grandmother who lived in California. Court found there were unknown factors concerning environment of home in California, and ongoing conflict b/w grandmother and her daughter. It was not a proper case to permit access to the child by the grandmother. Adoption was granted.
6. Race, culture and adoption
· Courts use their discretion under the best interest test to consider race in disputes regarding children

· In 2011 BC implemented the Practice Standard and Guidelines for Adoption to clarify and expand on the Adoption Act.
· Include extensive consideration of Aboriginal culture but are not legally binding.
· Aboriginal parents are informed about the value of involving their Aboriginal Communities in the adoption process as well as information of Aboriginal support services

· In order to place an Aboriginal child with a non-Aboriginal family, the Exceptions Committee must approve the request.  
	Racine et al v. Woods, [1983] SCC – *Confirms test is best interests of the child* Over time, bond with adoptive parents strengthens and becomes more important, while significance of cultural background and heritage abates over time. 

	Facts: Mother was aboriginal and father was not. When the child, Leticia, was 6wks old, she was apprehended by the Ministry and placed in a foster home. She eventually ended up with a family, the Racines. The child was returned to her mother when she was about 2 years of age. The foster parents went to visit Leticia on the mother’s request and the mother told them they could have her. The foster parents took Leticia home thinking it was permanent.  They contacted the Children’s Aid Society about adoption. The mother then asked for her back and the Racines refused.  Various applications were made.

· Trial Judge: Adoption order granted, custody application by mother dismissed.

· Court of Appeal: Overturned the adoption order, made Leticia a ward of the Court of Appeal, granted custody to the Racine’s and left it open to the mother to make a further application.

· CA saw a means of keeping the door open for access to the natural mother

· SCC

· Felt the court needed to “bite the bullet” and pick one course of action

· The test to be met is the best interests of the child, the significance of cultural background and heritage as opposed to bonding abates over time. The closer the bond that develops with the prospective adoptive parents the less important the racial element becomes.


	Sawan v Tearoe, (1993) BCCA – Court adopted reasoning from Racine. 

	Facts: 18 year old unmarried Aboriginal woman gave birth to a son. She signed a consent to adoption when the child was one month old. 6 days later she tried to revoke consent. Adoptive parents refused to return the baby, eventually proceed with adoption petition when child was 1 yr old, biomom sought custody.
· BCCA quoted with approval the statement from Wilson J’s judgment in Racine v. Woods that the significance of cultural background and heritage as opposed to bonding abates over time.

· Court felt the child should be left with the adoptive family. Adoption granted. 


	DH v HM [1999] SCC – SCC approved of TJ’s consideration of factors relevant to best interests of child, found TJ gave proper emphasis to ties of blood and culture, relevant in aboriginal custody case

	Facts:  Boy is four years old. Father is an African-American who lives in the US, where the adoptive grandparents, DH, also live. Mother is Aboriginal Canadian from Manitoba. Her father HM gave her up for adoption when she was a child, and she was adopted by DH.  After child was born, biomom took him to BC and he ended up in BC Ministry of Children and Families. Custody dispute between aboriginal boy’s grandparent HM and other grandparents DH. 
Court history:

· TJ found that both DH and HM were sincere and loving and would provide good homes. Gave emphasis to aboriginal heritage on boy’s mother’s side (HM), but also recognized that placing him with adoptive grandparents would not culturally uproot him.

· CA put emphasis on stability at the time of the appeal of the relationship b/w the applicant, HM, and the child, and that he was well-integrated into their family. CA overturned trial judgment
Ruling:

· SCC restored trial decision to grant permanent custody of HM’s grandson to his other grandparents (DH)

· SCC did not agree that TJ underemphasized ties of blood and culture. TJ properly considered all factors relevant to best interest of child.


______________________________________________________________________________________________________________

Validity and Jurisdiction in Marriage
Marriage Act (B.C.)

Civil Marriage Act (Canada) (p. 88 Vol I)

Marriage (Prohibited Degrees) Act (Canada) (p. 91 Vol I)
1. Requirements of a valid civil marriage (Vol 1 84-88)
Remember:

· Province – governs solemnization of marriage (how a marriage is to take place in order to be valid)

· See Marriage Act, RSBC
· Federal – governs who can get married 

· See Marriage (Prohibited Degrees) Act
Essential validity Requirements
1. Capacity (Federal)
2. Consent  (Federal) 
3. Formality (Provincial)
4. Capacity to perform sexual aspects (Federal)
Generally, non compliance with 1 - 3 can render a marriage null and void ab initio except where the incapacity is due to non-age. Where 4 is not complied with, the marriage is voidable, and thus valid until a court grants an annulment. If a marriage is void or voidable, a declaration of nullity may be obtained (see FLA s. 21)

1. Capacity (Fed)
(a) Age

(b) Consanguinity and Affinity

(c) Single

(d) Sanity

(e) Opposite Sex – no longer required
(a) Age: 
· BC Marriage Act S. 6 provides that CL rules prevail regarding 
· The mode of solemnizing of marriage
· Validity of marriage
· Qualifications of parties about to marry 
· Consent of guardians or parents

( Definition of marriage now provided for in Civil Marriage Act
· No legislation says how old you have to be to give valid consent, it should be federal legislation

· Instead we look to British Common Law:

· Age of consent - 14 for males and 12 for females. 
· Under 7 years old ( marriage void
· Over 7 under age of consent ( voidable (but under 12 for females and under 14 for males)

· Regarding parental consent
· S. 28 under 19 must have: 
· Consent of both parents, or guardian, 
· or in absence of both, consent of the state (PGT) or BCSC

· S. 29 under 16: Can’t be done unless BCSC makes an order 

· S. 30 nothing in s. 28 or 29 invalidates a marriage 

· Marriage act wants marriages to be valid, so it will try to recognize legal marriage, if you happen to become married anyways

· Parental consent is “just a formality”

· BC creates bureaucracy to prevent marriage by minors or without parental consent

(b) Consanguinity and Affinity

· Marriage (Prohibited Degrees) Act, 1990 (p. 85)
· S. 2(2) Prohibits marriage if related lineally (ie. (grand)parent and child), or as brother or sister or half-brother or half-sister, including by adoption.

· S. 3(2) marriage between persons referred to in s. 2(2) is void.
· Step siblings can marry anyone in the family as long as not adopted. You can also marry an aunt or uncle.
(c) Single

· If not single ( void ab initio - Even if you think spouse is dead,  if spouse is alive, the second marriage is void 

· After 7 years, can have spouse declared dead 

· If your spouse has deserted you, you can use substitution of service to serve them with papers and after waiting for a period of time, you can get divorced.
· Bigamy – knowing you are married and marrying someone else without the second spouse knowing

· Polygamy – being married to multiple partners at once

· Polyamory – being in a consensual relationship between more than two partners (not disallowed by family legislation, but could fall under polygamy criminal code provision. Could be living together in a marriage-like relationship, can have multiple kids, etc.)

(d) Sanity
· Both parties must be sane at the time of the marriage ceremony
(e) Opposite Sex

· No longer required for capacity. Historical CL definition of marriage altered by new statutory definition in Civil Marriage Act
· Definition of marriage also expanded through Reference re Same Sex Marriage (2004) SCC
	Reference re Same Sex Marriage [2004] SCC – “lawful union of two persons” definition consistent with Constitution – Living Tree capable of growth. SCC: SS marriage doesn’t diminish heterosexual marriages. Equality rights win out against religious rights, except religious officials can’t be forced to officiate SS marriage ceremonies.

	


2. Consent (Fed)
· Lack of consent renders a marriage void
· Consent can be vitiated by duress or mistake/fraud, but subsequent conduct can ratify it

1. Duress

· genuine and reasonable fear (Australian courts have held it can include non-violent parental coercion)
· void/voidable at request of that party

· staying in the marriage over time could ratify the marriage

2. Mistake or Fraud

· Mistake or fraud relating to nature of ceremony or identity of one of the parties vitiates consent
· identity – ie. you thought you were marrying a man and you actually married a woman

· If one partner lies about name, age, race, wealth, occupation, etc. these are not grounds on which to annul a marriage

3. Formality (Prov)
· Marriage Act (BC)

	REQUIREMENTS

	ss. 7-9 religious marriage
	s. 20 civil marriage

	1.  Licence

2.  2 witnesses (supposed to be a public declaration)

3.  both parties present

	
	4. two separate declarations that must be made by the parties (under s. 20(b) and (c))


· S. 15 – 18 Marriage licences 

· Licence good for three months (s. 17(a)), if marriage not performed then licence is void

· Presumption towards valid marriages s.18 (even if there are slight irregularities)

4. Capacity to Perform Sexual Acts or “Consummation” (Fed)
· Traditional belief that heterosexual relationship was the foundation of marriage

· Cases have held that a declaration of nullity for non-consummation requires “an invincible repugnance to the act of consummation, resulting in a paralysis of the will”
· Juretic v Ruiz (1999) 49 RFL 4th 299 (BCCA) (man wanted marriage to be rendered void b/c wife didn’t want to have sex, annulment was denied)

Davidson v. Sweeney 2005 BCSC 757

· Facts: BC woman and Albertan man met and Vegas, got drunk, got married. They can’t demonstrate paralysis of the will to sleep with each other, or that they aren’t capable of consummating the marriage. 
· Issue: is being drunk enough to vitiate consent and render marriage void, or voidable based on lack of consummation?
· Held 

· The fact that they got the marriage contract filled out showed they weren’t so drunk they didn’t know what they were doing
· Did not prove they were unable to consummate (they had to live separate and apart for 1 yr instead)
Validity of Foreign Marriage

· Foreign Marriage valid if:
1. Formally valid under the place of celebration

2. Essentially valid under the place of each party’s prenuptial domicile 

2. Marriage Impediments/Defects and Effect on the Marriage 
Void or Voidable (p 98)
· Void: having no legal force or effect, not legally binding (it’s as if it never happened); absolute nullity 

· Void ab initio – to be treated as invalid from the outset

· Voidable – valid until avoided
· Void /Invalid/Void Ab Initio = absolute nullity

· No capacity

· No consent

· Non-compliance with formalities

….See Chart in Exhibit 3
3. Customary marriages (Vol 1 95-96)
	Casimel v Insurance Corp of BC, [1993] BCCA – Recognition of customary marriages in the courts

	· Early case of Connolly v Woolrich (1867) QSC recognized a customary Cree marriage as valid in Quebec in a property dispute

· In R. v. Nan-E-Quis-A-Ka (1889) NWTSC, court recognized an Inuit customary marriage in criminal law context; similar conclusion in R v Williams, (1921) BCSC but opposite conclusion in Ex Parte Cote (1971) SCA

· In Re Noah Estate (1961), NWTSC the court decided that a marriage b/w two Inuit, celebrated in accordance with Inuit custom in the NWT, involving simply a trial period and continuing consent of the parties, was a valid marriage and conferred marital status


· Note, although Casimel does not directly deal with the Constitutional status of aboriginal customary marriages, it seems to lay the groundwork for recognition of their constitutional status as s. 35 rights. Meanwhile, however, the current policy of the Minister of Health is to register only those marriages which follow the proper formalities. This system operates to exclude aboriginal custom marriages from registration for health care.
4. Polygamous marriages
· Is a crime under s. 293 of the CC (See Exhibit 1)
Reference re: Criminal Code of Canada 

· SCC: Polygamy is harmful
· S. 293 does not require union to involve a minor or occur in context of dependence, exploitation, abuse of authority, gross imbalance of power or undue influence

· S. 293 is constitutional with one exception (people under age 18, however even if you get married at age 14, you could get charged once over age 18)

· S. 293 violates religious liberty 2(a) – but justified under s. 1

· S. 7 interests of children under 18 not justified

____​​​​​​​​​​​​​​​​​​​​​​​_________________________________________________________________________________
Children: Who is a Legal Parent (Vol 1 p 107-129)
Family Law Act Part 3 and s. 21

Vital Statistics Act (B.C.), especially ss. 3-5

Adoption Act (B.C.) ss. 37, 84, 85

Family Relations Act (B.C.), ss. 94-95.1

Law and Equity Act (B.C.), ss. 61

Parent or Casual Fornicator

· What make a person a parent?

i. Genetic Ties

ii. Social Parenting

iii. Spousal relationship between parents

Definition of Parent
Differs depending on the legislation
1. Loco Parentis
2. Vital Statistics Act

3. Law and Equity Act 
4. Parental Responsibility Act

5. Family Relations Act
6. Family Law Act
7. Adoption Act

8. Divorce Act (ie. def’n of spouse means legally married spouses)

"parent" means, with respect to a child,

(a) an individual who is a parent of the child under Part 3 of the Family Law Act,

(b) an individual who

(i) is married to, or lives in a marriage-like relationship with, a parent referred to in paragraph (a), and

(ii) contributes to the support, maintenance and care of the child,

(c) an individual who has guardianship or custody of the child, and

(d) an individual who has contact with the child,
1. Loco Parentis
· Refers to the legal responsibility of a person or organization to take on some of the functions and responsibilities of a parent. Originally derived from English common law, it is applied in two separate areas of the law.
· First, it allows institutions such as colleges and schools to act in the best interests of the students as they see fit, although not allowing what would be considered violations of the students' civil liberties.
· Second, this doctrine can provide a non-biological parent to be given the legal rights and responsibilities of a biological parent if they have held themselves out as the parent.

2. Vital Statistics Act
· No definition of father, mother or child

· S. 3 requires mother/father to report the birth of a child within 30 days of birth (p.116)

· S.4 deals with naming
· See changes to VSA in new FLA, mentioned below
· FLA introduces specific procedures for reporting of births facilitated by assisted reproduction.
· S. 3 VSA will now include the requirement that, when a child is born as a result of assisted reproduction, the statement of birth must be completed by the parents of the child (s. 454(a) FLA)
· FLA also adds s. 14.1 to the VSA, which provides that birth certificates must not contain any information that would disclose that a child was born through assisted reproduction
· s. 4 VSA states that if more than one parent completes the statement of birth, those parents have the right to choose a surname for the child. If they cannot agree, it either has to be both parents’ names, combined or hyphenated
3. Law and Equity Act
· Addresses illegitimacy

· 61  (1) Subject to the Adoption Act and the Family Relations Act, for all purposes of the law of British Columbia,

(a) a person is the child of his or her natural parents,

(b) any distinction between the status of a child born inside and outside marriage is abolished, and

(c) the relationship of parent and child and kindred relationships flowing from that relationship must be
determined in accordance with this subsection.

4. Parental Responsibility Act (BC)
· “parent” means a bioparent, adoptive parent, person declared parent under s. 95 FRA (Paternity presumptions), or spouse of any of these if they also contribute to support, maintenance and care of the child, and individual who has custody or right of access.
5. Family Relations Act
· S. 1(1) “parent” includes

(a) a guardian or guardian of the person of a child, or

(b) a stepparent of a child if
(i) the stepparent contributed to the support and maintenance of the child for at least 1 year, and

(ii) the proceeding under this Act by or against the stepparent is commenced within 1 year after the date the stepparent last contributed to the support and maintenance of the child;

AND stepparent is or was married to other spouse, or lived in a common law relationship with other spouse for at least 2 years (s. 1(2))
FRA Presumption of Paternity (Same in new FLA)
· 95 (1) If a male says not dad and won’t pay child support the court must, unless the contrary is proved on a BoP, presume he is the father in any one of the following circumstances: …
· (2) Applies if attempted to marry in good faith, but the marriage is void – deemed to have been married during cohabitation
· (3) If circumstances give rise to a presumption of paternity by more than 1 man under this section, can’t make presumption
· S. 95.1(5) if someone refuses to get a paternity test, then the court can make a presumption
6. Family Law Act
	Family Law Act re: Parenting

	Definition s. 1:

“Child” – except for parts 3 (parentage) and 7 (child and spousal support), means a person who is under 19 years of age
“parent” – means a parent under Part 3 (parentage)

Under child support, “parent” includes stepparent if they have a duty to provide for the child under s. 147
S. 23 clarifies that parentage is determined under Part 3 of the FLA

· Note: other sections in the FLA may refer to non-legal parents

Parentage if no assisted reproduction – s. 26
(1) if a child is not born as a result of assisted reproduction, the child’s parents are biomom and biodad

· S. 20(1): Birth mother defined as the person who gives birth to, or is delivered of, a child, regardless of whether or not her human reproductive material was used in conceiving the child
(2) Presumptions regarding paternity
· Same as s. 95(1) FRA (except no longer have presumption of biodad where he was found by court to be dad, but effect of presumption is maintained in s. 35 and 36 FLA which provide for the recognition of extra-provincial orders declaring parentage))

(3) If more than one person may be presumed biodad, no presumption of paternity may be made
Parentage if assisted reproduction – s. 27

· Definition: means a method of conceiving a child other than sexual intercourse (s. 20(1))
· Focus is on intention of the parties involved
· S. 27 states that when a child is conceived using assisted reproduction, general rule is that the parents of the child are the 
1) child’s birth mother, and (s. 27(2))

2) the person married to, or in a marriage-like relationship with the birth mother (whether M or F), unless there is proof that the person, before conception, either a) did not consent to be the child’s parent or b) withdrew consent.
· This applies, unless there’s a surrogacy arrangement
· Two new legal categories: donors and intended parent(s)

· Donors not automatically parent – s. 24 
· donor of reproductive material not a parent by reason only of donation
· “donor” – person who provide reproductive material or an embryo for the purposes of assisted reproduction other than for the person’s own reproductive use (s. 20(1))

· “for purposes of…” distinguishes donor from casual fornicator or sexual partner

· Intended Parent(s)
· defined as a person who intends, or 2 persons who are married or in a marriage-like relationship who intend, to be a parent of a child and, for that purpose, the person makes or the 2 persons make an agreement with another person before the child is conceived that
(a) the other person will be the birth mother of a child conceived through assisted reproduction, and

(b) the person, or the 2 persons, will be the child’s parent or parents on the child’s birth, regardless of whether that person’s or those persons’ human reproductive material was used in the child’s conception.
· Parentage if other arrangement – s. 30
· FLA includes new provisions which permit donors of genetic material to become legal parents with the agreement of the presumptive parents

· S. 30: provisions only apply if a written agreement is made b/w an intended parent(s) and a birth mother (in the case of surrogacy), or the mother, her partner (the intended parents) and a donor (eg. In the case of a lesbian couple and their donor)
· Can result in child having 3 legal parents
· Agreement must be made prior to conception
· Parentage if surrogacy arrangement – s. 29
(1): “surrogate” is a birth mother who is a party to a surrogacy agreement. 
(2): Describes requirements of surrogacy agreement
(3): describes conditions that must be met for intended parent to be child’s parent
· Surrogacy agreement is necessary, but not sufficient to override the presumption that the birth mother is a parent of a child (ie. if she doesn’t surrender child, IP’s don’t become parents)
· Assisted Reproduction after Death – s. 28
(1) a person who provides reproductive material may be a parent to a child conceived with his material after the death of the person if various requirements met
(2) Child’s parents will be the deceased, and the person they were married to or in a MLR with, whether or not that person provided reproductive material.
Orders declaring parentage – s. 31

(1)  In the jurisdiction of the Supreme Court, or provincial court if accompanied by another order
Parentage Tests (“PTs”)
· Similar to 95.1 FRA, which allowed court to order paternity tests for males denying responsibility.
· S. 33: expands use of PTs, from human leukocyte tests and DNA tests to any other test the court considers appropriate
(4) Allows court to draw inference if party fails to comply with order for PT

· PTs can be ordered on man, woman or child 
Parentage if adoption - s. 25 
carries forward s. 61 Law and Equity Act stating that if a child is adopted, child’s parents are as set out in the Adoption Act
Recognition of Canadian extraprovincial declaratory orders – s. 35


7. Adoption Act
· “birth father” = bio dad

· “birth mother” = bio mom

· “birth parent” = bio mom or bio dad

· “guardian” = guardian of the child
8. Divorce Act
· “child of the marriage” means a child of two spouses or former spouses who, at the material time…

· “spouse” means either of two persons who are married to each other
Practical Implications of Legislation

· Donor Insemination – 
Pratten v. British Columbia (AG), 2011 BCSC
· Facts: Pratten was trying to change the law to ensure that ppl who were children of anonymous sperm donors could find out who their biological parents were.  Her mother had been artificially inseminated by an anonymous donor. She had a very sympathetic judge

· Result: the court struck down provincial legislation that protects sperm donor anonymity. It was held certain sections of BC’s Adoption Act and Regulations unjustifiably violated section 15 of the Charter. Children of sperm donors should be allowed to know who their biological father was

· Concern: it will discourage people from donating

· Drew similarities between people who were adopted (adopted children have rights to know who their parents are), and whether children of sperm donors should have the same right

Gill v. Murray, [2001] BCHRT
· Facts: two SS couples who had conceived children through the insemination of one partner with anonymous donor sperm. In each case, BC Vital Statistics refused to accept birth registrations with the non-bio mom listed under “father’s information” and told them that for the other to become a parent, she would need to adopt the children.

· BCHRT: found that the process denied SS couples the same rights as opposite-sex couples (parentage was never questioned) to registration as parents, ( discrimination based on sex, sexual orientation and family status. Purpose of VS was to record important information, not bio parentage data. 
· Conclusion: after this ruling, birth registration forms were amended to allow for registration as “co-parents”
· Note: this is now supplanted by the FLA’s amendments to the VSA pertaining to assisted reproduction, and by the legal parentage provisions in Part 3 of the FLA, which provides a # of ways in which non-bio parents may be considered legal parents upon birth, regardless of sex or sexual orientation.
· Rights of Bio-Dad
Trociuk v. BC (AG), [2003] SCC
· Facts: Mum and dad had never been married, weren’t together when kids were born. Mum refused to give triplets bio dad’s surname. Father was unacknowledged at birth. Father brought action to compel registration as father and change surname. 

· SCC: declared relevant provisions of VSA unconstitutional – violates fathers s. 15 right to be protected against discrimination based on sex, and not saved by s. 1. Legislation was later amended to compel registration. SCC Failed to order changing of the name – said there wasn’t evidence before the court of whether it was in the best interests of the children

· BC gov’t changed VSA to allow fathers in his position to be allowed onto the birth registration. Fathers can go to court, have a paternity test, and have VSA register them as the father.

· Important for notification of adoption, and legal proof of parentage

· Surrogacy

· Lesbian and Gay Parenting – many of the issues faced should be resolved in the FLA
· C(MA) v K(M), 2009 ONCJ (Ont Court of Justice) (p 128)
· Facts:  lesbian couple sought to have a child with a male individual, agreeing they would all 3 be parents

· S. 30 FLA - law now would have allowed them to create a written agreement. Law is catching up

· Doe v. Alberta, 2007 ABCA
· Facts:  woman was in a relationship with a man who did not want to have kids, asked Alberta Supreme Court if they could enter an agreement that he would not be the father if she was artificially inseminated (so not responsible when they break up) - Supreme Court and Court of Appeal would not agree to this - decision has to be determined at time of separation when question would be “did this person stand in the role of parent for the child?” - rights and responsibilities flow to the child not the spouse

· - only loophole:  if proof that before the child was conceived, person did not consent or withdrew their consent, he would not be on birth certificate but if he lived in the house with the child for a long time then would still be in a “parent-like” relationship (your actions differ from intentions 15 years ago)

· -as soon as you start making a relationship with the child, the courts will start recognizing that
______________________________________________________________________________________________________________

3. Legal Regulation of Family Life 

Child Protection (Vol 1 173-212)
Child, Family and Community Service Act (B.C.), esp. Parts 1, 2, 3

Child Protection - Generally
· Specialized area of law with own legislation:  Child, Family and Community Service Act (BC) (“CFCSA”)
· any action brought under this Act is done in provincial court
· One of the few areas in family law where you are guaranteed to get a legal aid lawyer because it affects Charter section 7 life, liberty and security rights (if child is being taken away)

· The current Act has been in place since 1996, although amended

· Ministry of Children and Families came out of tragic incidents which led to inquiries

· Social services is only as good as its workers, many of whom do not have experience

	Interventionism
	Non-Interventionism

	· Degree to which it is desirable for the state to interfere in the private family
	· (we have a non-interventionist system)

· More dangerous to children 

· Minimize state intervention

· Maximizes family privacy and independence


Child Protection in BC: The Gove Report

· CFCSA - Now a mix of intervention and non-intervention

· “child centered”

· Supporting families as the best first step in preventing need for intrusive intervention
· CFCSA – is a non-interventionist model, seeking to maximize family privacy and independence
	Child Family and Community Service Act (BC) 

	A “complete code”. CFCSA gives social workers a lot of power and courts are willing to defer to them often since they are considered professionals who are presenting the facts. To have a child returned to their custody, parents must show that it’s in the best interests of the child – challenge if much time has passed. (p 185) 

	Part 1 – Introductory Provisions

s. 2 Guiding Principles

The act must be interpreted and administered so that the safety and well-being of children are the paramount considerations and in accordance with the following principles: (a) children are entitled to be protected from abuse, neglect and harm or threat of harm; (b) …
s. 3 Service Delivery Principles (attempts to be unintrusive)
(a) families and children should be informed of the services available & encouraged to participate in decisions that affect them;

….
s. 4 Best Interest of the Child
(1) …all relevant factors must be considered in determining the child’s best interests, including …: (a) the child’s safety, (b) …
(2) If the child is an aboriginal child, the importance of preserving the child's cultural identity must be considered in determining the child's best interests.

s. 13 When protection is needed

S. 14 Duty to report need for protection 

(1) A person who has reason to believe that a child needs protection under section 13 must promptly report the matter to a director or a person designated by a director (duty on everyone) - however lawyers do not have to report if under solicitor/client privilege


Actions Available to Social Workers

· Provide services and supports (s. 5): such as counseling, respite care, parenting programs, etc.
· Voluntary Care Agreements  (s. 6) (mother agrees to full or partial care by someone else)
· Special Needs Agreements (s. 7)
· Kith and Kin Agreements (s. 8) (places child in home of relative with parents’ agreement)
· Supervision Orders (least intrusive, remain with parent under the supervision of the Ministry with conditions – s. 29.1)
· Temporary Custody Orders (where supervisions is not enough)
· Director may remove a child from parent if Director has reasonable grounds to believe protection is needed (s. 13) and child’s health and safety is in danger and less disruptive means aren’t adequate (s. 30). 
· Director must go to court within 7 days (ss. 33.3, 34) for a s. 35 Presentation Hearing. Two stages to hearing: 
1) Whether removal was justified: SW must show they had reasonable and probable grounds to believe child was in need of protection.

· If removal was not justified, child must be returned to parents.

2) If removal was justified, determine best way to care for the child until full examination at Protection Hearing. Court decides whether to grant interim order that director will supervise child. 
· Protection Hearing – must be conducted in next 45 days (per s. 37(2)). Purpose is to prove child needed protection on a balance of probabilities. Possible outcomes of Protection Hearing listed in ss. 40 and 41, based on child’s best interests, including 1) child returned to parents (or another person) under supervision of the Ministry for a specified period up to 6 months, 2) child remains or is placed in custody of the Director for a specified period, or 3) the child placed in the continuing care of the Director)
· Continuing Custody Orders (child becomes a ward of the State. Director becomes the sole guardian of the child and may consent o the child’s adoption – ss. 49-54.2)
· Protective Intervention Orders (to protect child from being interfered with by an individual – s. 28) - last resort order
Return of Child

If a child is removed from his or her family, the director may subsequently return the child to the parent if:

· The director makes an agreement with the parent that the director considers adequate to protect the child;

· The circs have changed so the child no longer needs protection; or

· A less disruptive means of protecting the child comes available
Corporal Punishment (p 183)
- S. 43 Criminal Code: Every (schoolteacher, parent or person standing in the place of a parent) is justified in using force by way of correction toward a pupil or child, as the case may be, who is under his care, if the force does not exceed what is reasonable under the circumstances.

· Person in a defined relationship, who has child under their care

· “by way of correction”, not punishment!

· Force must be reasonable in the circs
	L.J. et al v. Director of Child, Family and Community Services (2000) BCCA (p 187) – *Continuing Custody Order*

	· To the extent possible courts should strive to keep families together if this is a feasible option (see CFCSA s 2)

· Child may be removed from parents if their health or safety is in immediate danger (s 30)

· The process should be kept as informal as possible to ensure that the interests of the children and parents are properly taken into account

· It is always desirable that where possible matters can be worked out to the satisfaction of all concerned – absent a consensual resolution a court will be obliged to make the order it thinks fits based on the state of the current evidence before it

· The whole thrust of the Act is aimed at seeking to provide solutions for unsatisfactory home situations including supervisory orders and the provision of support services to assist parents

· Before making a continuing custody order (CCO) a court has to consider the past conduct of the parents toward the kid, the plan of care, and the child’s best interests (s 49(6))


	SJB v BC, 2005 BCSC (p 197) – *Child Protection and health decisions*

	Facts:  14 year old refused a blood transfusion on basis of her faith as a Jehovah’s Witness
Issue: whether the court could use the CFCSA to empower the court to authorize the necessary medical treatment of a capable young person (ie. mature minor) who refused to consent to such health care.

· No common law right entitling child to refuse medical treatment
· Charter s. 2: the child is free to choose and practice the religion of her choice, but the law is clear that freedom of religion is not absolute
· The statute does not infringe the child’s rights to hold her beliefs or express or practice them. 
· The statute does ensure that her beliefs do not override her Charter guaranteed right to life and security of the person
· Right to life and security of the person trumped freedom of religion (s. 2) here
· Any possible discrimination based on age (s. 15(1)) was saved by s. 1


	BC Sextuplets: Parents’ Rights in Making Children’s Medical Decisions (p 199) - * Child Protection and health decisions*

	Facts: BC government seized 3 of 4 surviving sextuplets from parents’ care in order to administer blood transfusions to the children – under the CFCSA. The parents had refused the blood transfusions on the basis they were contrary to their religious beliefs. Children were returned to parents’ custody after transfusions were completed

· The court found that the CFCSA as interpreted and applied by the Director in this case did not contravene the parents’ Charter rights


Domestic Violence (Vol 1 213-244)
Divorce Act s. 16(9) and (10)

Family Relations Act (B.C.), ss. 24, 37, 38, 67, 126

Family Law Act, ss. 1, 37, 38, Part 9 and Part 10 Division 5
Delia: Screen for domestic violence in all files; ask them detailed questions!
Key Legislative Provisions under the Divorce Act, Family Relations Act and Family Law Act

Divorce Act
· S. 16 Orders for Custody – when making an order
· (9) the court shall not take into consideration the past conduct of any person unless conduct is relevant to the ability of that person to act as a parent of a child. (as long as kid was not hit)
· (10) the court shall give effect to the principle that a child of the marriage should have as much contact with each spouse as is consistent with the best interests of the child and, for that purpose, shall take into consideration the willingness of the person for whom custody is sought to facilitate such contact. (ie. mom has to show she will facilitate dad’s contact)
Family Relations Act:  Best Interests of the Child s. 24
· (1) and (2) sets out factors to consider
· (3) If the conduct of a person does not substantially affect a factor set out in subsection (1) or (2), the court must not consider that conduct in a proceeding respecting an order under this Part.

· (4) If under subsection (3) the conduct of a person may be considered by a court, the court must consider the conduct only to the extent that the conduct affects a factor set out in subsection (1) or (2). (must show that the abuse to other parent affects the best interest of the child)

Family Relations Act: Civil Restraining Orders
· s. 37: respondent may be restrained from molesting, annoying, harassing or communicating with the applicant or a child in the custody of the applicant. 
· s. 38: respondent may be restrained from interfering with or contacting a child. (ie. stop them from going to a child’s school)
· s. 67: respondent may be restrained from disposing of a family asset or any other property at issue. (ie. financial control or abuse)
· s. 126: respondent may be restrained from entering premises occupied by the applicant or by a child in the custody of the applicant. 
	Family Law Act: re Family violence

	Definition of Family Violence s. 1
(a) – (d) various examples of violence or prohibited behaviour/acts

(e) in the case of a child, direct or indirect exposure to family violence
Best Interests of the Child s. 37
· (1) Consider best interests of child only

· (2) …Consider the following: [extensive list of factors]

(g) the impact of any family violence on the child's safety, security or well-being, whether the family violence is directed toward the child or another family member;

(h) whether the actions of a person responsible for family violence indicate that the person may be impaired in his or her ability to care for the child and meet the child's needs;

(i) the appropriateness of an arrangement that would require the child's guardians to cooperate on issues affecting the child, including whether requiring cooperation would increase any risks to the safety, security or well-being of the child or other family members;
 (j) any civil or criminal proceeding relevant to the child's safety, security or well-being.

· (3) An agreement or order is not in the best interests of a child unless it protects, to the greatest extent possible, the child's physical, psychological and emotional safety, security and well-being. (court will set aside an agreement if it does not protect the child)

· (4) In making an order under this Part, a court may consider a person's conduct only if it substantially affects a factor set out in subsection (2), and only to the extent that it affects that factor.

Assessing Family Violence s. 38
-For the purposes of s. 37 (2) (g) and (h) [best interests of child], a court must consider all of the following: (a) the nature and seriousness of the family violence; …
Part 9 - Protection orders
· variety of orders may be made to protect “at-risk family member”
· new list of factors court must consider (s. 184); other orders, including Criminal Code orders, suspended to extent of conflict with protection order (s. 189);
· “At-risk family member” A person whose safety and security is or is likely at risk from family violence carried out by a family member (s. 182)
Orders Respecting Protection S. 183

(1) (a) Who can make application: at-risk family member, person on behalf of at-risk FM, or on court’s own initiative
(2) May make order if (a) Family violence is likely to occur; and (b) The other family member is “at-risk”
(3) Possible orders: (a) restraining order (re communication, physical presence, possessing weapon), etc.
(4) Orders expire after one year
Factors to Consider when Making the Order s. 184(1)
If Child is a Family Member s.185 – must consider factors in addition to those listed in s. 184
DIVISION 5: Orders respecting conduct
Purpose for which orders respecting conduct may be made – s. 222
· s. 222 read in conjunction with s. 199: proceedings must be conducted with as little delay and formality as possible, In a manner that strives to minimize conflict and protect children and family from violence, Impact of proceeding on the children should be considered
Orders Respecting Case Management – s. 223
Orders respecting conduct (ss. 224-226)
· Expand the Court’s available range of approaches to decrease conflict and enhance co-operation (if person is abusing the court process, for example)
· Orders can be made at the instance of the judge; it is not always necessary that a party apply for an order respecting conduct
Orders respecting dispute resolution, counseling and programs (s. 224)
Orders Restricting Communications – s. 225
· S. 225
· Empowers a court to make orders circumscribing forms of contact (ie. only by email, only on Sunday, no more than 200 words)

· Permits a court to address the specific method of communication without imposing a prohibition against communication

Orders respecting residence – s. 226
· Ss. 226(a) and (b) provide a useful tool to deal with urgent financial matters (require payment of mortgage, rent, etc.)
· 226(c) permits a court to require a specific person to supervise the removal of personal belongings from a residence 
Other orders respecting conduct – s. 227
· Adds further options for a court attempting to achieve the goals set out in section 222
Enforcing orders respecting conduct

Ss. 227 and 228 are directed at promoting compliance with orders made under this division

· Progressively more serious responses
· A range of available remedies proportional to the nature of the non-compliance
· When there is a failure to comply with an order restricting communications, s. 228(2) requires that a court consider whether there is either an at-risk family member or that family violence is likely to occur, which are the two preconditions for making an order under Part 9
Under FRA: if someone disregards an order, you must get a “contempt of court” order. Court asks if they knew about the order, they understood it, did they mean to disregard it - sometimes get one but usually tell them it was bad behaviour and they will give them 6 months to learn how to follow it. New act is more aggressive - progressively more serious responses.


	HH v HC, 2002 ABQB – access decision in context of family violence.

	Facts: husband had history of serious abuse of wife; wife opposes all access to children; court awards access to husband

· Unlike most courts, the QB did consider the possibility of a no access order

· Court ultimately awards father supervised access:

· No direct harm towards children

· Already punished for these acts (they were subject of criminal convictions)

· Conflict between parents isn’t sufficient base for determining kid’s interests aren’t being served

· KEY ELEMENT: where access is desired a court should only deny it as a last resort


_____________________________________________________________________________________________________________

4. FAMILY BREAKDOWN: DIVORCE, SEPARATION, COROLLARY ISSUES

1. Introduction to Divorce and Separation; (Vol II 1-12)
Divorce Act, 1985, Definitions and ss. 2, 3, 8-14, 16, 17 (end of Vol. II)

Family Relations Act, Part 2, ss. 21, 22, 24, 35-38 and s. 56

Family Law Act, Part 2, 3 and 4 and s. 251
	Divorce Act re: Divorce and Separation– Applies ONLY where two persons were legally married

	s.2 Definition 
“Spouse” - Either of two persons who are married to each other
“Child of the marriage” -  means a child of two spouses or former spouses who, at the material time,

(a) is under the age of majority (19) and who has not withdrawn from their charge, or 
(b) is the age of majority or over and under their charge but unable, by reason of illness, disability or other cause, to withdraw from their charge or to obtain the necessaries of life;

-(2) In this case, spouses include
· Both stand in place of parents (not necessarily biological)

· One is parent and the other stands in place of a parent (incl. step-parent)

Jurisdiction in divorce proceedings (s. 3)
(1) BCSC/court has jurisdiction if:  Either spouse has been ordinarily resident in the province for at least 1 year immediately preceding the start of the action

(2) If two actions started on different days first action has priority (other action will get withdrawn, party who filed it will have to file a response to the first action and can file a counter-claim)

(3) If two actions started on the same day, gets transferred to Federal Court

S. 8 Grounds for Divorce

(1) Living separate and apart for one year (S. 8(2)(a))
(2) Adultery (where committed by the non-applicant for divorce) (s. 8(2)(b)(i))
(3) Mental and Physical Cruelty (only “victim” spouse can apply under this ground for divorce) (s. 8(2)(b)(ii))
(1) LIVING SEPARATE AND APART (s. 8(2)(a))

· Living separate and apart:

· Must be > 1yr before determination of divorce (can file notice of family claim before 1 yr)

· Doesn’t have to be a year at the commencement of the proceedings
· Either had the intention to live separate and apart (s. 8(3))
· Don’t actually have to live separate and apart (not economically practical in BC)
· Not interrupted by: (s. 8(3))
· Incapacity (low threshold – have to want and intend to live separate and apart; lower than capacity to manage one’s affairs (Wolfman-Stotland v. Stotland, 2011 BCCA))

· Or cohabiting for less than 90 days with primary purpose to reconcile (s. 8(3)(b)(ii), Velisek v. Velisek, 2000 BCSC)
· Date of separation is key to deciding both whether 1yr hurdle has been met, but also for asset division purposes (usually).
(2) ADULTERY (s. 8(2)(b)(i))

· The spouse against whom the divorce proceeding is brought has committed adultery

· Proof – Balance of probabilities 

· By respondent’s evidence at trial, or admissions in affidavits etc.

· Evidence at trial of the person named

· Evidence of the plaintiff or other witnesses as to circumstances that would lead the court to conclude that adultery had occurred.

· Adultery includes heterosexual, full-intercourse. CL definition also includes same sex affair, with intimacy.
(3) CRUELTY (s. 8(2)(b)(iI))

· The spouse against whom the divorce proceeding is brought has treated the other with physical or mental cruelty of such a kind as to render intolerable the continued cohabitation of the spouses.

· Bears a stigma (courts will only grant a divorce on this ground if there is evidence)

· Person claiming bears onus of proof
· If cruel spouse has a charge against them for assault towards you, this is enough

Test

· Objective 

· Conduct is capable of causing physical or mental hurt – acts must be of a “grave and weighty” nature

· Subjective

· Conduct must render continued cohabitation intolerable
S. 9 Duty of Legal Advisor (Discuss possibility of reconciliation of the spouses, Advise of marriage counselling or guidance facilities, Advise about benefits of negotiating matters)
s. 10 Duty of Court – reconciliation: before considering the evidence, to satisfy itself that there is no possibility of the reconciliation of the spouses, unless the circumstances of the case are of such a nature that it would clearly not be appropriate to do so.
S. 11 Bars to Divorce

· No collusion – if so dismiss (ie. collusion to provide false evidence to get a divorce)

· Not having made reasonable arrangements for the support of any children of the marriage – stay the granting of divorce
· Condoning acts that form the basis of grounds in 8(2)(b)

· Ie. if you know about adultery but were okay with it can’t bring a divorce on these grounds; or difficult to bring divorce action in 2010 for act of violence in 2001, although courts are becoming more understanding.

When is Divorce Effective? S. 12 
(1) 31 days after the day the divorce is granted. (because there is a 31 day appeal period)
· Appeal on grounds of factual or legal error (ie. capacity, as related to dementia)

(2) Earlier if the court agrees there are special circumstances. 

s. 13 On taking effect, a divorce granted under this Act has legal effect throughout Canada.

s. 14 On taking effect, a divorce granted under this Act dissolves the marriage of the spouses.


	Oswell v Oswell, 1990 Ont H.C. – *Living Separate and Apart* Subjective and Objective Test.

	Facts: H said they began separation in 1984, W said 1988.

Issue: In what year did the couple separate?

· Subjective and objective test. 

· Subjectively it’s whether the parties had the intention to live separate and apart. 
· Objective considerations can include whether you physically live separate (separate bedrooms, separate parts of the house, etc.), whether they had withdrawn from obligations (meals, laundry, social functions, driving him/her to work, absence of sex). Case also considered fact they went on trips together, had drafted separation agreement but didn’t file it, he gave her gifts, they went to her parent’s funeral together. 
· In the end, judge decided he may have thought about separating in 1984, but it wasn’t his true intention moving forward. He tried to reconcile their relationship – counselling, sharing the bed, taking trips together, lots of communication b/w them regarding social schedules. 
· In the end, judge found they separated in January of 1988.


	Velisek v. Velisek, 2000 BCSC – *Living Separate and Apart* Was the primary purpose of any time spent together reconciliation?

	Facts: H said they separated in 1994, W said 1991.
Issue: In what year did the couple separate?

· The key is deciding when intention to separate by one spouse took place, and whether living separate and apart persisted for at least a year following that time (without interruption of living together for primary purpose of reconciling for >90 days)

· Judge said that on the whole, although H was interested in reconciling after March 1991, the relationship never attained the pre-separation level of commitment. 
· Q was not whether they had been together for 90+ days, but whether the primary purpose of the time they spent together was reconciliation. 
· Judge found they never had more than brief attempts. Judge said 1991 was the separation date.


2. Child Custody/Guardianship (Vol 2 49-98)
Terms

· Custody (DA, FRA)
·  it is everything wrt parenting a child (day to day care and control of the child, rights and responsibilities about caring for the child, decisions about welfare, guardianship)

· Possible to have joint custody but one parent has sole guardianship

· The Divorce Act only talks about custody

· FRA talks about custody and guardianship

· Joint Custody – means you both have the bundle of custody rights, but one parent could only have child in their care everyother weekend

· Shared Custody – means having child in your care more than 40% of the time

· You could have joint custody and shared custody

· Split Custody – if there’s 2 kids, one kid goes with each parent

· Could have joint custody and split custody

· Guardianship (FRA/FLA)
· making major decisions for the child (religion, healthcare, education)

· Possible to have joint custody and joint guardianship (under FRA)
· FLA talks about guardianship (parental responsibilities)
· Access (FRA)
· time that you spend with a child 
· In FLA we now have “parenting time” for guardians, and “contact” for non-guardians
· Parenting Time (FLA) – Time that a guardian spends with child
· Contact (FLA) – Time that a non-guardian spends with a child
	
	Major decision
	Time with kid

	Divorce Act
	Custody (includes guardianship)
	Access

	FRA
	Guardianship (*custody)
	Access

	FLA
	Guardianship

Parenting responsibilities
	Parenting Time (guardian)

Contact (non guardians)


-if there isn’t an order, s. 27 FRA tells you who has guardianship

-if court makes order for custody, but not guardianship, you could argue that s. 27 applies

Legislation

· Divorce Act (only if parties are married)

· Family Relations Act (married or not)

· Starting March 2013: Family Law Act (married or not)  

	Divorce Act re: Custody - *can only bring an application for custody as a corollary to a divorce being filed.

	s.2 Definition 

“Child of the Marriage” – See above
“Custody” – includes care, upbringing and any other incident of custody

No definition for “guardianship”

S. 16 Custody and Access Orders

When making an order the court shall:

(8) Consider only the best interests of the child by reference to the condition, means, needs and other circumstances of the child

(9) Not consider past conduct unless it is relevant to ability of person to act as a parent of the child

(10) Maximum contact principle 

s. 17 Divorce Act Variation Orders

(1) Court can make an order varying a custody order or any provisions thereof

(5) Court must be satisfied there has been a change in condition, means, needs or other circumstances since making the order

· Change in circumstance can just be child having gotten older
(9) court will take into account Maximum Contact principle


	Family Relations Act re: Custody - *Married or not*

	s.1 Definitions

“Child” – a person under the age of 19

“Guardian” – means the person who has all the powers and duties under section 25 respecting a child
· S. 25: relates to old English law

· Most people think of it in terms of the Master Joyce Model
"Guardian of the estate of a child" means the person who has all the powers and duties under s. 25 respecting the estate of a child;

"guardian of the person of a child" means the person who has all the powers and duties under s. 25 respecting the person of a child;

"parent" includes

(a) a guardian or guardian of the person of a child, or

(b) a stepparent of a child if

(i)  the stepparent contributed to the support and maintenance of the child for > 1 year, and

(ii)  the proceeding under this Act by or against the stepparent is commenced within 1 year after the date the stepparent last contributed to the support and maintenance of the child; (not necessarily financial)
(2) For the purpose of paragraph (b) of the definition of "parent" in subsection (1), a person is the stepparent of a child if the person and a parent of the child

(a) are or were married, or

(b) lived together in a marriage-like relationship for a period of at least 2 years and, for the purposes of this Act, the marriage-like relationship may be between persons of the same gender.

Part 2: Child Custody, Access & Guardianship

S. 24 best interest of child are paramount (not only consideration)

· Factors: Health and emotional well being; If appropriate views of the child; love affection & similar ties between the child & other persons (ie. stepparent); Education and training for the child; Capacity of guardian, custodian, etc. to exercise rights and duties adequately

Guardianship
· S. 25 sets out the authority of the guardian
· S. 27 sets out who is guardian

· If a parent moves out, they cease to be a guardian of the child unless there is an order

· Still joint guardians of the estate of the child, but the remaining parent becomes sole guardian in day-to-day stuff/major decisions

· Parent who moved out will then have to go to court to get back guardianship

· This was seen as a major problem in FRA (FLA changes this)

Custody
· S. 34 persons who may exercise custody 

Jurisdiction
· S. 30 to make guardianship orders
· S. 35 to make custody or access orders (to parents, grandparents, other relatives and persons who aren’t relatives)
Vary Orders
· s. 20 if circumstances have changed
· difficult to vary from joint to sole


Joint Custody / Joint Guardianship

Joint Guardianship: Master Joyce Model

· joint guardians of the child's estate (financial affairs)

· Either dies the other will be sole guardian of person & estate of the child.

· Custodial parent must inform the other parent of any significant matters affecting the child.

· The custodial parent must discuss with other any significant decisions, including significant decisions about the child's health (except emergency decisions), education, religious instruction, and general welfare. ( guardianship relates to making decision wrt these issues]
· The parent who doesn't have custody must discuss with the custodial parent and try to agree on those major decisions.

· Can’t Agree - custodial parent has the right to make the decision.

· Other parent believes not in child’s best interests, has the right, under s. 32 FRA, to ask the court to review the decision.

· Each parent has right to get info about the child directly from 3rd parties

*you can have sole custody wrt to child, but only have access every other weekend. Custody according to DA is care, upbringing and other incidence of custody
Problems with Joint Custody / Joint Guardianship

· There’s no presumption for joint C/joint G, but courts are moving toward this
· Lawyers know this and have already negotiated on this basis for some time. 
· Under FLA, if parents were living together, after parents separate, each parent will be a guardian (no longer give up guardianship by one parent moving out or mom and kids moving away). However, if you’ve never resided with your child, you are not a guardian but you can go to court to be declared a guardian if certain requirements are met (ie. regularly cares for the child)

· Also, if you’re in marriage like relationship with someone, don’t automatically become guardian of that child.

· After March we’ll have de facto joint guardianship through FLA
	Family Law Act re: Guardianship - *Married or not*

	Definitions

“Child” except in Parts 3 (Parentage) and 7 (Child and Spousal Support) and s. 247 (Regulations respecting child support), 
· means a person who is under 19 years of age;
“Guardian” means a guardian under section 39 [parents are generally guardians] and Division 3 [Guardianship] of Part 4
· If you’re a guardian, you’ll have parental responsibilities (set out in s. 41)

“Parent” means a parent under Part 3 (Parentage)
“Family violence”
Part 4 Care of and Time with Children

Division 1: Best Interests of Child

s. 37 Best Interests of Child
(1) …must consider the best interest of the child only

(2) ..all of the child’s needs and circs must be considered, including the following: a) health and emotional well being, b) child’s view, unless it would be inappropriate to consider them….(g) impact of any family violence on child..., (h) whether violent parent is impaired in his/her ability to care for child, (i) whether cooperation b/w parents would increase any risks to safety, security or well-being of child or other family members
Division 2: Parenting Arrangements

S. 39 who is guardian
(1) While child’s parents are living together and after they separate each parent of the child is the child’s guardian.
(2) Except if there is an order or agreement made after or in contemplation of separation
(3) If you haven’t resided with your child you are not a guardian unless situation (a) person is parent under s. 30, (b) there’s an agreement in place, or (c) the parent regularly cares for the child)
(4) If you marry a guardian or enter a relationship do not automatically become a guardian

S. 40 only a guardian may have parental responsibility and parenting time

S. 41 Parental Responsibilities (for guardian)
· long list of responsibilities 
· Courts have begun to delineate these responsibilities between the parents

S. 42 Parenting Time – time child has with guardian (no longer “access”)

S. 44 allows guardians to make agreements on parenting arrangements 

Division 3: Guardianship (ss. 50-57)
Division 4: Contact with a child (ss. 58-60) (access for non-guardians)
· If you’re not a guardian, you don’t get parenting time, but you can get contact through agreement or order of the court

Division 5: Compliance with Parenting Time or Contact with a Child

· Under FRA, you could only get ‘contempt of court order’ if spouse didn’t exercise access. Now, FLA has new provisions

· S. 61 where there’s a denial of parenting time or contact, court can order parties to attend family dispute resolution, counseling, compensatory parenting time, reimbursement, supervised transfers of child, order guardian to provide security or report to card, pay a fine.
· S. 62 when denial is not wrongful (ie. other person is violent, addicted to drugs, etc.)

· S.63 failure to exercise parenting time of conduct

· S. 64 Orders to prevent removal of child (from geographic area)
S. 211 Orders Respecting Reports
  (1) A court can appoint expert to assess :

        (a) the needs of a child in relation to a family law dispute; 

        (b) the views of a child in relation to a family law dispute;

        (c) the ability and willingness of a party to satisfy the needs of a child.


s. 15 (FRA) s. 211(FLA) Report 

· Court can appoint an expert to provide an opinion regarding the family dispute/break up, as evidence in the proceedings
· Custody, guardianship and access decisions are really quite discretionary, and subjective. In a particular proceeding, the court may order or the parties may agree to have an independent expert do an investigation into C,G & A matters. 
· Courts don’t have to adopt the expert’s opinion – can give it certain weight based on how they view it. 
· Family Justice Counsellors – can do similar report but it takes at least 6-8 months

· Interim custody could be for a year which helps establish the status quo

· Risk is that you get stuck with a report that’s been done poorly

· Windle v Windle - [36] expert is afraid to accurately report the observations b/c it might hurt people’s feelings, so how can court rely on this report.

· Can argue at court why it should be given little weight or hire expert to critique report and say why it should be given little weight
Issues that Affect Decisions

· Race – Van de Perre v. Edwards
· Violence – Carlson v. Carlson, TS v AVT
· Sexual orientation – various cases

· Trends in Joint C/Joint G – Various, including Windle  v. Windle
	Van de Perre v. Edwards, 2001 SCC (Vol II p 54) - *Race is an issue that courts will take into account in granting custody/access, but it’s not determinative. It’s importance depends on the circumstances.

	Facts: White Canadian woman and black basketball player had a child together. He was married – his wife and kids lived in the US. VdP brought case for custody and support – at trial she was granted sole custody and he was granted access. It was appealed and CA granted him custody. Then she appealed.

· CA did odd things: encouraged Mr. Edward’s wife to become a party to the proceeding (this was an error)
· One ground of appeal was ability to overturn BCSC decision – SCC said CA erred in overturning BCSC’s decision and adding wife as party. Neither parent was an ideal parent in this case. She was portrayed as party girl from bad home who was a gold digger. He had had multiple affairs and wasn’t around to parent much.
· There were questions about who was the better parent

· Key issue: RACE. What was the right place for him to be raised
· Courts should consider whether parent is a good parent, and not whether their wife is a good mother to their other children. 
· The question is which parent will best be able to contribute to a healthy racial socialization and overall healthy development of the child

· Main issue is which parent will facilitate contact and the development of racial identity in a manner that avoids conflict, discord and disharmony

· Evidence of race relations in the relevant communities may be important to define the context in which the child and his parents will function
· Racial identity is one factor to  be considered – relevancy of this factor depends on context

· Because custody and access are both being granted the child will be exposed to both sides of his racial and cultural heritage (differs from adoption considerations where the child may be cut off from their racial heritage)

· Race is important factor, but not a determinative factor and its importance will depend greatly on the facts


	Carlson v Carlson, 1991 BCCA (Vol II p 66) - *Violence* relevant to best interests. Court relied on s. 15 report

	Facts: Mom and dad had separated, had 4 kids. He had tried to take them away, brought them back. He became abusive towards her. She sought social assistance. Things deteriorated again. There were allegations of sexual assault by the father. They had a s. 15 report done by a family justice counsellor. Mom’s position was that father was aggressive to wife and children. Counselor disregarded aggressive behaviour. She thought that both the parents were adequate. At trial, judge found father was more capable parent. Counselor suggested kids go to father and TJ agreed. They said mom couldn’t provide stability of home life. She appealed to C.A. Appeal was brought on grounds that TJ erred in violating principle of status quo, made errors of fact, and gave insignificant weight and disregarded witnesses of the mom.

· BCCA: decided mom should have custody – TJ erred in violating principle of status quo.

· Shows ease with which family reports (by court counsellor) become the judgment – heavily relied on by TJs

· Where one parent has been abusive to the children this is a relevant factor in best interests test 

· Violence is relevant to custody decision-making (though it will rarely result in a “no access” order)


Carlson v Carlson – Whether new provisions related to violence in FLA would affect the outcome

· Do you think evidence of family violence should’ve been presented?

· C.A. found way to give credence to violence issue where TJ did not

· C.A. found mom could provide suitable parenting, and the kids shouldn’t be subjected to father’s verbal and physical abuse

· After FLA, if this case came to the court, the court would be forced to take into consideration, under definition of BIofC, the affect of father’s behaviour on the children and decide if it’s harmful. It court didn’t do that, then there would be an appealable ground.

· If this case had been appealed to the SCC, she’s concerned that they would say that C.A. overstepped its grounds b/c case had been decided by discretion of the TJ, and the CA should not be imposing their discretion for the TJ’s discretion.

	TS v AVT, 2008 ABQB (Vol II p 71) – BIC to have one primary parent, and for that parent not to alienate daughter from the other parent

	· Mother made “spurious” allegations of sexual assault against the father; Court found he was dedicated in attempting to foster a relationship w/ his daughter
· Court awarded primary residence and decision making to the father on basis that he would not alienate daughter from other parent, despite fact that mother ran a very stable home, of her other children
· Best interest of child was to have one primary parent, and for that parent not to alienate her from the other parent


	Sexual Orientation Cases

	N. v. N. (1992) BCSC
· Court looked at lesbianism as a factor in custody disputes

· Stands for proposition that discrete homosexuality does not interfere with the best interests of the child – strong suggestion she is only successful because court considers her “discrete”

· Evident that mother’s lifestyle choice is not being put above interests of kids

· [seems to suggest moms that aren’t discrete risk losing custody]

JT v SC-T, (2008) Ont Sup Ct
· Lesbian parents have to children by artificial insemination, get divorced when kids are five. Agree bio mom should have sole interim custody with regular access to the other parent. Moms don’t get along and can’t parent together.

· Best interest of the child test focused on maximum contact – courts couldn’t decide who was a better, more able parent so they decide to award joint legal and physical custody (children to rotate between homes weekly)

· Court relied heavily on expert evidence which made sexist stereotypes regarding each mom’s ability to parent
M.M.G. v. G.W.S., (2006) SKQB
· Wife’s decision to leave marriage and start same-sex relationship not viewed as in best interests of children – seen as self focus

· Being discrete about relationship is viewed negatively – symptom of wife’s inability to communicate effectively

· Alienation from older children is central to her inability to get custody of the younger children [evidence kids feel alienated from her when they find out about relationship and don’t approve of it]

· Court doesn’t want to split up family (mother only wants youngest siblings)

· Children would have to be moved from a rural area to a city

· Court found it better to keep the status quo (children with father) – children remain with father

· Joint legal custody is granted with frequent access to the mother
J.S.B. v. D.L.S. (2004), ON Sup Ct J  [most hands off approach to sexuality]
· Mother is discrete with lesbian relationship – also says she will tell children about the relationship when time suits

· Court awards custody to the mother with regular access to the father

· Court mentions that race and sexuality are only factors in analysing the best interests of the child

· same-sex preference of a parent is merely one of the many factors which a court should consider when determining the best interests of the children

· a lesbian relationship conducted with discretion and sensitivity is no more harmful to children than a heterosexual relationship conducted with discretion and sensitivity


	Join Custody/Joint Guardianship Cases – not appropriate in high conflict separation/relationship

	Stewart v. Stewart (1994) BCCA
· TJ ordered joint custody to encourage greater communication and cooperation between hostile and antagonistic parties

· BCCA found nothing in the evidence which would suggest this could work – gave sole custody to the mother with specified access to father

· Joint custody orders should be made rarely and only under circumstances where the parties are totally in agreement and for all intents and purposes do not need the assistance of the court

· Reluctance of courts initially to make JC orders for high conflict families who appear unable to cooperate

Robinson v. Filyk (1996) BCCA
· Legal and factual presumptions have no place in an enquiry into the best interests of a child – however much predictive value they may have

· This means neither presumptions in favour of joint custody, nor presumptions that joint custody is not proper unless parties are in agreement, can be invoked

Javid v. Kurytnik (2006) BCCA
· Found joint custody would not be in children’s best interest

· Father had not dealt with anger management problems and attributed all problems to mother

· Parent’s seen as unable to communicate sensibly and to cooperate in childcare

Narayan v Narayan (2006) BCCA
· Rejected claim for joint guardianship:

· This is not appropriate case for JC or JG – clear conflict between parents, and lack of reliability of father

Kaplanis v Kaplanis (2005) Ont CA
· No evidence parties could ever get along – therefore JC inappropriate

· An inability to communicate is not a complete bar to JC but hoping that communication will improve simply because JC is ordered isn't a basis for making an order (aspirational orders not appropriate)

· there must be some evidence parents will be able to communicate effectively, otherwise JC not in child's best interest

**Windle v Windle, 2010 BCSC p88
Facts: H and W had three kids. When couple split up, Joint C/Joint G was awarded with various orders for specified access to the defendant (who lived farther away) and primary residence to W. W sought sole custody and sole guardianship with specific access to H – designed to reduce conflict.
· Expert report was used – judge didn’t put a lot of weight on it, except for parts that relayed children’s views.

· Court found on the facts that kids were very happy living with their mom and were doing well, but didn’t want to have to leave town and their friends to have forced visits with their dad who lived far away.

· Because of conflict and distance between W and H, joint guardianship wasn’t appropriate

· Court will not grant Joint C/Joint G where it will only cause further conflict, which affects kids’ best interest

· Considering best interest of children, status quo as to primary residence ought to be preserved

· Court awards sole custody and sole guardianship to mom, with specified access to H

· Court will not make an order (that kids have to visit with father) if it will be ignored or cause significant stress

· Court leaves it up to teenage child to decide if and when he wants to visit with his father


Note: not possible to have joint custody, sole guardianship
3. Access, Maximum Contact and Mobility (Vol II p99-175)
Divorce Act, ss. 16(5), 16(7), 16(10), 17(5)

Family Relations Act, ss. 42-55

Family Law Act, Parts 3 and 4 and s. 251

	Young v Young, [1993] SCC (Vol II p 52 and 102) - *Access* Best Interests of Child is the sole criterion. Custodial parent doesn’t have a right to limit H’s right to teach kids about religion. No restriction on access rights unless there is evidence of harm/risk of harm.

	Facts: Father wanted kids to have more exposure to his faith as a Jehovah’s Witness. Mother trying to restrict him from doing this and attach conditions to father’s access. At trial, TJ said father wasn’t allowed to talk about religion with the kids. TJ said conflict bw parents caused conflict for the kids. Father was more concerned about his rights than for welfare of the kids. CA said restriction should not be placed on freedom of access, and access parent should be allowed to discuss religious beliefs unless there is potential for real harm to the children. CA said it was in best interest of children to know non-custodial parent fully including his/her religious beliefs.

Issue: does an access parent have any restrictions with sharing belief system with his children

· SCC – Majority said father’s access rights shouldn’t be restricted, unless it shows harm to the children. Absence of harm – unrestricted access? BIC is paramount consideration. Majority said TJ put too much emphasis on custodial rights of parents, and failed to consider of whether there was any evidence of risk of harm. 
· Harm: adverse affect on upbringing that is more than transitory (affects well-being)

· Court must give effect to statutory requirement that kid should have as much contact with each spouse as possible [DA s 16(10)]. Right to know parent fully with no restriction.


	Johnson-Steeves v. Lee, [1997] ABQB (Vol II p 112) - *Bio dad vs social dad* Access is the right of the child – it’s not the right of the mom to bargain it away.

	Facts: In this case, woman decided she wanted to have another child. She knew Lee from before. Now that she was divorced she made arrangements with him to have a kid (oral contract, not written down, never discussed access). Mom was raising the kid, father lived away. Mom wanted to have an autonomous family unit. She said she made it clear to him that he would be a sperm donor. He was meant to provide financial support.

Issue: Should the father be granted access?
· Key in this case: biological dad contributes significant amounts of money in support

· Expert: “fathers are good for children, especially boys”
· Court:

· There was no contract – nothing written down – and even if there was, no discussion about access happened

· Lee is a father and parent by virtue of biological relationship. He should be granted access b/c it would benefit the child.

· Biological father not automatically entitled to access – access determined by best interests test
· Access determined according to BIC – It is never the mother’s right to bargain access away – access is the right of the child
· Court said there is a difference between a biological father and social father. They found he was a legal parent and should have access to his child. 


Under FLA

· Mom could’ve made an agreement under Part 3: Parentage 

· Would Dr. Lee be considered a guardian? No he wouldn’t because they never lived together. Under FLA, if the parents had lived together they would automatically be joint guardians. He never lived with them, so he only has a right to contact (no right to parenting time). He would have to argue to be a guardian to get parenting rights. He’s not seen as someone who parents, but need to decide if his relationship with child is significant enough to warrant contact.

Frustration of Access 
FRA
· There aren’t clear clauses in FRA to deal with frustration
· Situation has to get really bad before court will bring an order, and even then, if order isn’t very clear it can be impossible to show that person wilfully disobeyed it (in order to prove contempt of court) (Cooper v Cooper – “parental alienation”)
· Under FRA - until varied, the access order must be obeyed 

· intentional breach is punishable as contempt
· charging an individual with having committed an offence under the Offence Act, as provided in s. 128(3) FRA (SC or PC); or 

FLA

· Has much better provisions that should have more teeth

· Division 5 s. 61-64 (See notes above)
· S. 61: Remedies court may order – for recent denials, and usually where denial was wrong

· S. 62: Circs were denial not wrongful

· S. 63: remedies for repeated fails to exercise parenting time or contact

· S. 64: court can order that child not be removed from a specified geographical area where there is concern that the person proposing to move the child is unlikely to return the child (can’t be used to stop a relocation order)
	Cases related to frustration of access

	Ungerer v Ungerer, 1998 BCCA – Terminating spousal support as remedy to frustrating access
Issue: whether misconduct by a former spouse after the marriage has ended by divorce can be considered as the basis for varying or cancelling an earlier order for spousal support?

· Conduct is not supposed to be considered in determining SS (by s. 15(6) DA)
· This is seen as so outside appropriate conduct that it was used to reduce payments

· DA s 17(6) – doesn’t prevent court from considering conduct that occurs after the marriage is dissolved

· TEST for terminating SS for misconduct:

· Where the misconduct is of such a morally repugnant nature as would cause right-thinking people to say that the spouse is no longer entitled to the support of her former husband, or to the assistance of the court in compelling the husband to pay

· Court found that they could and should have terminated spousal support
B(L) v (D(R), 1998 Ont Sup Ct – Mother jailed for 60 days for contempt of court – for persistently and wilfully denying court ordered access on at least 40 occasions
JKL v NCS (2008) On Sup Ct – child sent to camp for deprogramming alienated children


Third Party Access – Grandparents?
· Courts are reluctant to order access to third party if there’s conflict between the parties. Very difficult for grandparents to get access

	Cases related to third party access – is it in the child’s best interest?

	Bridgewater v Lee, (1998) ABPC

· Not required that there is dispute between parents for third party to bring access application; BUT

· Where access order would disrupt kid’s nuclear family, courts must exercise extreme caution in evaluating the effects of access on the best interests of the kid
Chapman v. Chapman, 1993 BC SC – Courts should be reluctant to grant 3rd party access where there’s conflict
· Onus on applicants to demonstrate access is in the child’s best interests.

· Custodial parent doesn’t need to give reasons about why they cut off access

· Courts should be reluctant to interfere with custodial parent’s decision on access, only do so if satisfied that it is in the child’s best interests.  

· Not in the child’s best interests to be exposed to real conflict between the custodial parent and a non-parent.  
Parsons v Parsons, (2002) Ont Sup Ct – access granted to grandparents
· Court relying on absence of intact nuclear family as reason to permit grandparent access

· Feels mother has “placed her own need for vindication ahead of her child’s feelings for and close relationship with grandparents.”
SGE v CDL, (2005) Sask CA – Access granted to bio mom’s friend – he wasn’t the father, not in intimate relationship with mother
· Access rights can arise in Canada independently of being defined as a legal parent

· A third party can apply for custody or access [in Sask] if they have some connection or “sufficient interest” in the child
· Access granted due to best interest of kid – significant relationship had been established between man and kid and there was emotional benefit to kid in maintaining relationship 


Mobility – usually relates to custodial parents request to move away w/ kids
· Neither the DA or the FRA provided an explicit statutory framework to guide judges in relocation cases

· They were determined according to judicial determinations, most notably the case below:
Gordon v. Goertz, [1996] SCC – Mobility Test (applies before March 2013)
· Facts: Dad had been abusive. Mom wanted to move to Australia to take dentistry program. After completing it she intended to move back to Canada. Dad argued that she shouldn’t be allowed to move. He brought action for custody to block move. 
· Issue: Should the custody order be varied to allow the mom to go to Australia? The court came up with this test.
1. The applicant must meet the threshold requirement of demonstrating a material change in the circumstances affecting the child. (move counts as a material change)
2. If the threshold is met, the applicant must establish that the proposed move is in the best interests of the child, given all the relevant circumstances for the child’s needs and the ability of the respective parents to satisfy them. Includes:
i. Existing custody relationship and relationship between child and custodial parent

ii. Existing access relationship and relationship between kid and access parent


*Does kid actually have relationship with access parent that would be hindered*

iii. Desirability of maximum contact between kid and both parents (this is not absolute)

iv. Views of kid

v. Custodial parent reason for moving only where relevant to ability to meet kid’s needs


Ex. if move was difference between job or no job – could be in BI of kid

vi. Disruption to child of change in custody

vii. Disruption to kid on removal from family, school, community (due to move)

( would only apply if considering the FRA
· This test is supposed to only focus on best interests of the child. You’re not supposed to look at how it affects the parents, their future, their economic situation.

· Move itself can be seen as a material change in circumstance that requires court to re-look at custody issue

One v One (2000) BCSC – Factors courts have considered in determining BIC in light of proposed move
· Post Gordon 12 factors that courts have considered in determining BI of child:

· Parenting capabilities of and kid’s relationship with parents and new partners

· Employment security and prospects of parents and new partners

· Access to and support of extended family

· Difficulty of exercising the proposed access and quality of proposed access if move

· Effect on kid’s academic situation

· Psychological and emotional well being of kids

· Disruption of kid’s existing social and community supports and routines

· Desirability of proposed new family unit for the kids

· Relative parenting capabilities of each parent and respective ability to discharge those responsibilities

· Kids’ relationship with both parents

· Separation of siblings
· Retraining or educational opportunities for moving parent
Karpodinis v Kantas (2006) BCCA
· Mother not allowed to move

· Competing interests of financial security of mother and need for child to have relationship with father

· Court holds father/kid relationship takes precedent

· Particularly because child is young

· Close relationship with paternal grandparents important

· Because existing access arrangement in place court is reluctant to permit move
Mobility Under the FLA
· FLA has codified the case law in the statute. Under FLA there’s actually a process you have to go through if you want to relocate with the kid.  
· FRA did not specially address relocation so it was really a roll of the dice with the courts
· By nature, mobility cases are difficult to resolve as they are all or nothing.  They often get appealed and then later overturned (SCC refuses to hear mobility cases). 
· “It is a striking fact that in recent years there have been many successful appeals taken from trial judgments in “child mobility” cases, at least in this province,” R.E.Q. v G.J.K., (2012 BCCA 146).

· The uncertainty and unpredictability helped fuel litigation and prolong disputes.
· New provisions in the FLA provide a framework for the courts and for parties to work within, but it may not diminish litigation in this area.

	Family Law Act re: Relocation

	Part 4: Division 2 (ss. 39-49) of the FLA applies to determine parenting arrangements.  Division 6 (ss. 65-71) of the FLA specifically addresses relocation where there are parenting arrangements already in place.  

Improved Certainty

· Obligation to give notice within 60 days, other guardian/person has to respond in 30 days (S. 66) 
· Defining what constitutes a relocation. (s. 65(1))

· Providing directions about what the court should take into consideration. (s. 69(3))

Definition – s. 65 “relocation” 
Notice of Relocation – s. 66
(1) Relocating guardian must give written notice to all other guardians + persons with contact, within 60 days of proposed move
(2) court may grant an exemption to requirements in (1) if risk of family violence or there is ongoing relationship (courts will have to decide what ‘no ongoing relationship’ means)

Purpose of Notice

· Provides the parties the opportunity to discuss the move.

· Allows for the ability to work out new parenting arrangements.

· Provides time for a guardian to make an application if they oppose the move.

Best Efforts – s. 67
(1) requires that the parties “use best efforts to cooperate with one another for the purpose of resolving any issues relating to the proposed relocation.”

(2) This does not prevent the making of an application opposing the move.

Application – s. 68
Once notice is given by a guardian, the move may occur unless another guardian, within 30 days after receiving the notice, files an application.

Contact

· A person with contact is given notice, but only to ensure that they can make alternate arrangements for contact.

· Persons with contact may make an application to vary the contact, but can’t apply to stop the move
Orders respecting relocation: s. 69

(3) Court must consider, in addition to BIC factors in s. 37(2), the factors set out in (4)(a)

(4) If relocating guardian and another guardian do not have substantially equal parenting time with the child, relocating guardian must satisfy court of two factors in (a), and then court will deem the move to be in BIC unless another guardian can rebut it (b)

(5) If they have substantially equal parenting time, relocating guardian must satisfy court of factors in 4(a) and that it is in the BIC

(6) provides factors court must consider in determining whether relocation is made in good faith
(7) court must not consider whether guardian would still relocate if court did not grant order
· Codifies the common law (Hejzlar v. Mitchell-Hejzlar, 2011 BCCA 230).  

If relocation permitted – s. 70
(1) The court may make the following orders:

· Order varying parenting arrangements.

· Object is to preserve, as much as possible, the parenting arrangements and roles played by the guardians under the original agreement or order.

· Orders to ensure compliance with the terms of the order permitting relocation, including:

· Giving security in any form the court directs;
· Transfer specific property to a trustee named by the court.

-person wanting to move can say they’re gladly give security to ensure that they will follow the orders


Prospective Concerns

· FLA provides a framework but will not necessarily decrease litigation.

· Ongoing judicial discretion decreases certainty.

· Attaches greater importance to:

· Guardianship; and

· Having substantially equal parenting time.
5. ECONOMIC CONSEQUENCES OF FAMILY BREAKDOWN

1. Matrimonial Property (unmarried cohabitants) (Vol II p 144-176)
Family Relations Act (B.C.), Part 5, ss. 1, 120.1

Family Law Act, Part 5

· Currently in BC there is no statutory property regime – dealt with by common law 
· Equality vs. Autonomy – Whether ppl have the right to make a decision about what their relationships are going to look like and whether they should have the choice of what laws will apply to them and if they fall under the law

· Getting married invites the law

· By not getting married, the rights and responsibilities under property regime do not apply to you

	Nova Scotia v. Walsh (2002) SCC (aka Walsh v Bona) (Vol II p 157) *Equality vs Autonomy* SCC decided not to extend property regimes to common law spouses. Valued individual’s right to choose over right to equality.

	Facts: Couple was in marriage like relationship for about 10 years. One spouse applied for child support and maintenance, said definition of spouse in statute was unconst’l b/c it didn’t provide her with ability to seek equal division of the family assets. TJ held that excluding CL spouses did not constitute discrimination. CA set that aside and said it did. 
Issue:  is it unconstitutional to exclude common law spouses from child support and maintenance in family legislation?
· SCC decided that the legislation should stand and was okay to exclude CL spouses. 

· L’heureux dube dissented. Said exclusion was discriminatory on basis that creating this distinction b/w married/CL didn’t affect the dignity of married people – doesn’t diminish married people’s status. Nor does it deny married people access to advantages – it just expands them to CL spouses.

· This was similar reasoning to expansion marriage to homosexuals

· But in 2002, majority of SCC decided not to extend married property regimes to CL spouses. They did find that marital status was an analogous ground of discrimination, but decided the issue in terms of autonomy, not equality. They said there wasn’t a commonality of intention – just b/c 2 ppl living together did not signal that they had made a long-term commitment to each other (like married couples do).

· SCC found decision to live together is insufficient to convey intention to share assets and liabilities, so that’s why they didn’t want to impose property regime on ppl. It respects autonomy of individual to make choices. If they wanted property regime to apply they could get married or form a contract.
· SCC decided it was more important to respect people’s right to choose. (ie. through marriage)


Three major cases that decided what happens to property on breakdown – they talk about unjust enrichment (CL remedy for division of property) and Trusts

· Pettkus v. Becker

· Sorochan v. Sorochan

· Peter v. Beblow

How Property Claims of Unmarried Cohabitants are dealt with in Common Law
**Note, this will still be important after March 2013 for common law couples < 2 years
1. Express Trusts – comes into existence when settlor expresses intention that specific property be held for specific purpose and specific person (ie. “Assets held in trust for my son when I die”)

2. Resulting Trusts –Types:
1. Advance money to purchase property – assumes that person holds house in trust for you 
2. Transfers his or her property into the name of another for no consideration – assumption that that person holds house in trust for you

· In Kerr v. Baranow, 2011 SCC – When trying to determine division of property in CL relationship, lots of cases dealt with resulting trust and addressed whether or not there was implied intention of resulting trust.  SCC said this was slightly incorrect. Requirement of common intention of resulting trust isn’t correct. 
3. Constructive Trust – when you’re looking at domestic property and disputes, the main focus should be unjust enrichment and constructive trust. 
Constructive Trusts 
Step 1: Test for Unjust enrichment
· Has there been:

1. An (unjust) enrichment?

2. A corresponding deprivation?

3. No juristic reason for the enrichment?

· Under no obligation, contractual, statutory or otherwise to enrich the other party

· Reasonable expectations of the parties

· Public policy

Pettkus v. Becker, 1980 SCC
· Lived together, never married. She had always had better jobs. They then decided to become beekeepers and bought properties. They both worked really hard on farms/business. Relationship later broke down, all properties were in the man’s name. He gave her $3,000 and 40 beehives and said good luck. She brought a case up to SCC saying unfair. 

· TJ said it was very fair. CA said no and gave her a half interest in all the properties. 
· SCC agreed with CA. They said (1) he was unjustly enriched. Through sweat equity and fin’l support, he got 3 properties. (2) She suffered deprivation – she quit her job, bought these properties and worked her butt off. (3) There was no juristic reason for this enrichment – there was no contract, she wasn’t an employee, there was no reasonable expectation of the parties. There was a connection between her work and those properties. 
· B/c of this, SCC found there was unjust enrichment and she was entitled to share in the property. They had both started with nothing, each worked continuously and it was a joint effort.

Step 2: Casual Connection
(i) Is the contribution of the party sufficiently substantial and direct as to entitle him/her to a portion of the profits or property

· She worked just as hard as he did

(ii) Contribution must relate to the preservation, maintenance or improvement of the property 
· Her contribution did

· The contribution does not need to be connected to the acquisition of the property

Sorochan v Sorochan, 1986 SCC (Example of this applied)
· W moved onto H’s property. They were together for 42 years, they had 6 children. They worked on the farm. At end of relationship he sent her packing.

· In that case, you would say she had a reasonable expectation of interest in that property, as she contributed to the preservation, maintenance or improvement of property, even though her work did not contribute to the acquisition of the asset. SCC agreed.

Peter v. Beblow, 1991 SCC (Court defined absence of juristic reason)
· 12 year relationship. She moved into his home, was a homemaker, looked after children, no compensation.
· In this case, court defined what absence of juristic reason means: They’re under no contractual obligation or otherwise to enrich the other party. 
· Kerr: there is no reason in law or justice for D’s retention of benefit from P. First consider if there is an established category of juristic reason (ie. intention to make a gift, a contract, or a disposition of law). Then consider reasonable expectation of the parties and public policy reasons. 
· In this situation, reasoning holds that he was able to increase his estate and maintain his property b/c of work she did in the home. She was under no obligation to do it, except she would’ve had legitimate expectation in developing an interest in the property. 

· Contribution to care of household and childcare duties without compensation enhanced value of property, sufficient to make out a proprietary claim.
Step 3: Remedy
· Monetary Judgement: Imposed if there is sufficient money (court considers probability that award will be paid)
· Constructive Trust: Use if $ insufficient
· Value is based on what is fair, having regard to the contribution to the property in question

· Two approaches to quantifying the award:

· Value received approach – what value did the person receive who was enriched by the efforts of the person who was deprived (“fee for service”)
· ie. if spouse worked 5 days a week, 9-5 in husband’s company, for 2 years at $14/hr = $x

· Value survived method – how much has the house or other property increased in value as a result of the deprived spouse’ contribution

Property Regimes

1. Separate Property

2. Community of property

3. Deferred community of property

4. Excluded property

Will still be relevant to CL couples short of the 2 year minimum for CL property regimes in the FLA
1. Separate Property

· In this regime, each party maintains separate property unless they decided otherwise through contract
· Today in BC, people may accomplish this through contract, if they have 
· Lots of money (prenup)
· Kids from previous marriage might, to protect assets for their kids

2. Community of Property

· In this regime, all property owned and acquired by either spouse during the marriage is the common property of both

· Some regimes say as soon as you get married, all property is shared by both people.

3. Deferred Community of Property FRA
· Interest/right to property is deferred to the end of the relationship. Shared when marriage partnership is dissolved 

· Applies only to legal spouses (married)

· Tempered by judicial discretion (to go beyond 50/50 split)

· No property interest vest until court order (until triggering event)

· Recognizes non-financial contributions

· Assumes that while you’re married, you’re working in a partnership. 

4. Excluded Property Regime (FLA)

· Excluded property: assets acquired before the relationship, plus gifts, inheritances, certain court awards and insurance proceeds, certain trust interests 

· Family property: assets existing at the date of separation acquired during the relationship, plus the growth of excluded assets 

· Presumptive division: family property and family debt to be divided equally; excluded property remains property of owner 

2. Matrimonial Property (BC Scheme) (Vol II p 176-232)
Family Relations Act (B.C.), Parts 5 and 6

Family Law Act, Parts 5 and 6

Property Division: FRA v FLA

	FRA
	FLA

	· Part 5 – Matrimonial Property

· Part 6 – Pension Division
	· Part 5 – Property Division

· Part 6 – Pension Division

	Definition of Spouse for the Purpose of Part 5 and 6

	· A person who is married to another person
	· A person who is married to another person, OR
· A person who has lived in a marriage-like relationship for a continuous period of at least 2 years (NEW!) (s. 3)

	Time Limits

	FRA s. 1

· Under definition of spouse – a person who applies for an order within 2 years of the making of an order for:

· dissolution of marriage

· Judicial separation

· Declaration that marriage is null and void
	FLA s. 198

· Start a proceeding under Part 5 no later than 2 years after:

· the date of divorce or an order declaring marriage null and void, if married, or
· the date spouses separated, if common law

	Entitlement – Triggering Event – Starting Presumption

	FRA s. 56(1),(2)
· Each spouse entitled to an undivided ½ interest as tenants in common in each family asset when:

· A separation agreement is made

· S. 57 declaration (that there’s no possibility of reconciliation)

· Order for dissolution of marriage

· Declaration null and void

· if H and W are joint tenants prior to separation, and one of the spouses dies, the other gets the property (right of survivorship). 

· if bob owns house outright, if he dies prior to triggering event house goes to his estate. If triggering event occurs prior to his death, she gets half interest.
	FLA s. 81

· Spouses are both entitled to

· family property

· Responsible for family debt (New!)
· Regardless of their respective use or contribution

· On separation each spouse has a right to an undivided ½ interest as tenants in common and equally responsible for family debt

	Classification of Family Assets

	Four Categories:

1. Ordinarily used for a family purpose (s. 58(2)) (“OUFP”)

2. Specific assets: A right under an annuity or pension, home ownership or RRSP (s. 58(3)(d)) – no requirement of OUFP

3. Venture to which non-owning spouse directly or indirectly contributed (s. 58(3)(e))

· An undertaking with risk

4. Business asset towards which the non-owning spouse has made an indirect of direct contribution (s. 59)

· Have to prove contribution for it to become a family asset (different)

· Element of risk and potential for profit

· Indirect contribution includes savings through effective mgmt of household or child rearing responsibilities by the spouse who holds no interest in the property (s. 59(2))
	Family Assets – s. 84: All real and personal property
(1)(a) On separation date that is owned by at least one spouse – or has a beneficial interest in

(1) (b) After separation, property derived from property in #1 or the disposition of that property 

(2) includes the following:

(a) Share or interest in corporation

(b) An interest in a partnership, associations, organisation, business, venture (Don’t have to show any contribution)
(c) Property owing to a spouse (as a refund, or for provision of good or service)

(d) $ in an account in financial institution 

(e) A spouse’s entitlement under an annuity, a pension, a RRSP or RRIF

(f) Property (other than under s. 3), that a spouse disposed of after relationship began but still retains control over

(g) Increase in value of excluded property since later of date relationship began or date property acquired.
(3) trust property

Excluded property – s. 85
(a) Property acquired before the relationship began

(b) Gifts or inheritances

(c) Settlement or damages for injury or loss, unless for both spouses or lost income of a spouse.

(d) money paid under insurance policy (unless respecting property and except any portion representing Loss of both spouses or  Lost income of spouse
(e) Property in (a) to (d) held in trust

(f) Property held in discretionary trust

(g) Property derived from property or the disposition of property referred to in (a) to (f) 
Family Debt – s. 86
· All financial obligations incurred by a spouse during the marriage/relationship, and after the date of separation if incurred for the purpose of maintaining family property
S. 87 Assets and debt valued at FMV

	Onus of Proof

	· is on the spouse opposing a claim under section 56 to prove that the property in question is NOT ordinarily used for a family purpose. (s. 60)
	· Spouse claiming property is excluded property is responsible for demonstrating property is excluded property (s. 85(2))


	Family Property Division Cases (all in BC)

	Type of Assets under the FRA
Jiwa v. Jiwa, (1991) BCSC (Vol II p 178)  [insurance policies as family assets]
Facts: – Long marriage. There was a triggering event – each spouse’s share in assets crystallized. Husband had accident 2 yrs before relationship ended leaving him completely disabled. Two insurance policies paid out: accident insurance and disability insurance.

Issue: Had to determine whether each policy was a family asset

· Insurance policies are not a pension. Purpose of pension is income replacement at end of employment. These were personal accident insurance policies, didn’t necessarily deal with income loss. Certain things had to happen before you got them – not guaranteed like retirement.
· Parties agreed the policies were property and owned by a spouse. Then considered OUFP.

· Court: no difference between policy that pays on death and one which pays on disability. Purpose of insurance is to provide source of income on event of death, or in this case disability. So that’s a family purpose.
· ( Under FLA, the issue would not have been whether the insurance policies were family assets; instead, the court’s task would’ve been to determine the portions, if any, of the proceeds that represent compensation for both spouses and or compensation for the H’s lost income (excluded if award for pain and suffering).
Lye v. McVeigh (1991) BCCA (Vol II p 186) [Savings/Pension – modern vs traditional marriage]
Facts: H and W married 7 years. H earned more than W. Each contributed equally to the expenses – W said she felt she was living beyond her means. 

Issue: whether his savings account was a family asset
· In this case, H’s savings were considered a personal asset and not a family asset because H and W kept own assets separately, apart from joint account, theirs was a modern marriage, and there was no evidence that they had common intention to share these asset.
· Court decided they should only divide the joint account
· ( FLA includes all property acquired during the marriage in the family asset pool, regardless of use. Assets acquired before marriage are excluded, except for increase in value during relationship which is shared. It seems FLA makes a marriage agreement necessary for couples who wish to maintain separate finances.
Martin v. Martin (1992) BCCA (Vol II p 182)  [mutual funds – retirement (family asset) or personal]
Facts: Short marriage, each spouse held assets separately but contributed equally to joint expenses. On separation, they agreed that house, RRSPs and RIF were family assets, each agreed to keep own car and pension. But they disagreed about mutual funds ($90k). 
· Issue: were MFs intended for family purpose (retirement) per s. 58(3)(d) FRA?

· Court refers to Lye v McVeigh, considers this a modern marriage, and says neither spouse was expected to look after the other on separation. They were each self-sufficient, and only contributed certain amount to matrimonial pot, and it was those contributions that determined what was going to be a family asset
· There needs to be more than general understanding that MFs were for retirement

· Court determines MF’s were not a family asset
· ( Under FLA, instead of OUFP analysis, the main question would’ve been which, if any, of the mutual funds fit into an exclusion under s. 85. Those acquired before the marriage and those acquired as gift or inheritance (or from disposition of a gift or inheritance) would be excluded from family assets. Any mutual funds purchased during the marriage, or increase in value of assets brought into marriage, would be included as family property under the FLA.
O’Bryan v O’Bryan, 1996 BCSC (Vol II p 197) [Hobby assets]
Facts: Sports memorabilia, most purchased before the marriage but some during and after. H and W took trips together to different shows. They thought about selling them and buying a home, never happened. Most of it was in his den, but some in the house. Collection valued at $150k. Wife said family asset, H said it shouldn’t be, but if any of it should be it should be the portion hung around the house.
Issue: Was the sports memorabilia a family asset?
· Hobby assets – Test is OUFP? ( Question of Fact, burden on party trying to disprove family purpose
· The expenditure of personal time and effort and the accumulation of interest in a hobby can be within the personal as opposed to family realm
· Good argument that collection on display was for family purpose – decoration, conversation piece – and stuff in his den, was not OUFP.
· Often court will consider it family asset and then deal with any unfairness in reapportionment (W was awarded 20%)
· ( Under FLA, you’ll look at when it was acquired and whether value increased over course of the relationship.
Robertshaw v. Robertshaw, 1979 BCSC (Vol II p 213) [Ventures and business assets]

· Business includes a professional practice

· Fact that wife was paid for her work in the medical practice is irrelevant to whether she made a contribution [s.58(3)(e) FRA]

· Contribution, even if as employee, makes business a family asset. Can affect reapportionment
· Medical practice was found to be family asset – but reapportioned and she got 0% interest
Balic v. Balic (2006) BCCA (Vol II p 215)  [apportionment of shares of a business deemed a family asset]
· Only liquidate company in exceptional circumstances – liquidation is last resort

· It is the valuation of the shares of a company held by a spouse, not the valuation of the company’s business which can be deemed a family asset and apportioned for fairness (FRA s.51)

· Liquidating a family business is contrary to the intention of the FRA
Occasional Use v Ordinary Use re: capital assets
· FLA is trying to take away the need to determine what an asset is used for – whether ordinarily used for a family purpose as per FRA
· Key under FLA is when the asset was acquired (excluded if acquired before marriage/relationship, except for increase in value), and other exclusion rules regarding specific assets acquired during the marriage (ie. inheritance, gifts)

· ( As OUFP is not a consideration under the FLA, the use of income is unlikely to matter. The question will be whether the capital asset itself is included under s. 84 or excluded under s. 85.

Samuels v. Samuels, 1981 BCSC (Vol II p 190) – [Farms in Saskatchewan/rental income]
Facts: Husband had ½ interest in 2 properties in SK, inherited from father. Both were business properties with rental income. He lived in Vancouver. Rental income from farms was used for family purpose. Wife argued that b/c they were using the income for FP, the farms became a family asset. Husb said if that was true, then there wouldn’t be s. 59 about business, requiring spouse to make some contribution 

Issue: Should the farms inherited by H be considered family assets since the income from the farms is used by the family?
· Court – just b/c you use income from business asset for family purpose, doesn’t make the asset a family asset. It’s still a business asset that other person hasn’t contributed to so therefore not a family asset. 

· As an aside, there were no contributions flowing back to SK really from either parties
Brainerd v. Brainerd, 1989 BCCA (Vol II p 191) – [Assets purchased with trust funds (capital vs income)]
Facts: H inherited significant sums that were held in a trust company. When they met, she was working part time and didn’t have a lot of money. They traveled the world for awhile, then they moved to Salt Spring, bought land/built house, started farming, bought more properties – all paid for by H. They had a child, bought a house and rented out to a friend and kept their boats there. Had a short separation, bought another property, and then separated for good.

· TJ said wife was entitled to 50% interest in family home, and 40% interest in other family home they had lived in.  TJ also gave her 25% in lake front property and 20% interest in trust fund.

Issue: Should husband get greater than 50% share of family assets because he bought and paid for them w/ inherited money? Is wife entitled to anything in the trust fund?
· Raises argument of capital vs income. He had been using both capital and income from trust fund. He argued that she made no contribution to preservation of the fund. 
· Court found that the trust fund itself (both capital and income) were family assets, as well as the assets purchased with trust funds. They had been used for a family purpose. He had encroached on the capital to meet living expenses of the couple and buy other properties, some of which were family assets. Court upheld 20/80 split made by TJ.
· If you use capital for family purpose, then it’s a family asset under FRA. Use reapportionment to deal with any unfairness.
Evetts v. Evetts, 1996 BCCA (Vol II p 196) – Use of capital vs. use of income 
Facts: They met while vacationing in the Caribbean. She moved to North Van. They got married. Q was whether his company was a family asset. 
Issue: Whether his business was OUFP.

· As a matter of fact, court found H hadn’t accessed any of the capital in the business to fund family expenses. It was never used for his own use, so court said it wasn’t a family asset.


Reapportionment in Division of Family Assets
· Starting point under FRA – 50/50 (s. 56)
· Starting point under FLA – 50/50 split (s. 81)
	FRA s. 65
	FLA s. 95

	· If property division would be unfair having regard to:

· Duration of marriage

· Time spouses lived apart

· Date property acquired disposed of

· Extent acquired through gift or inheritance

· Needs of each to be self—sufficient

· Other circumstances 

· If unfair, then they can reapportion the division
	· If 50/50 significantly unfair considering:

· Length of relationship
· Terms of agreement

· Contribution to career or career potential of other spouse*

· Debt incurred in normal course

· Ability to pay share of debt if debt greater than assets

· Waste of assets after separation 

· Tax 

· Any other factors that may lead to significant unfairness

*Under FRA, professional qualifications can’t be divided. If someone paid your way through law school, and you get licensed and then divorce, there’s no monetary value to that. 


	Reapportionment Case

	Narayan v. Narayan (2006) BCCA (Vol II p 217)  [W economically disadvantaged, H wasted assets ( reapportionment]
Facts: 20 yr relationship w/ 3 kids. Parties bought matrimonial home and had RRSPs through joint basis throughout marriage. After separation, he wasted RRSP assets and incurred debt. H had full-time employment. His income was twice that of hers.
Issue: How should the family assets be apportioned?

· Court looked at s. 65(e) “needs of a spouse to become or remain economically independent, and any other circumstances”. They found that the separation left the wife economically disadvantaged and that her ability to become self-sufficient was less than that of husband – This persuaded court that reapportionment may be required.

· She spent the marriage caring for kids, and only working part-time, her ability to increase income was minimal.

· One kid was still young, some older kids might go to university and might be dependent on her for years to come.

· He had accumulated debts since separation but court decided it was his responsibility to pay them.

· Court found his wasting of assets following separation severely undermined security of the family
· Because of all of that, court reapportioned the matrimonial home 75% in W’s favour. Court took into account what she would’ve gotten if he hadn’t disposed of all the RRSPs. 
· It would’ve been unfair to keep a 50/50 division of assets so they gave her more.

· ( Under FLA, there wouldn’t be much difference. Assets were acquired throughout relationship ( family property. She still has a need to become self-sufficient and there was a waste of assets after separation b/c of him. Given how much money he blew through, most people would find it would be significantly unfair for her to only get 5050 so under FLA this case may be decided exactly the same.


Valuation Date

· When you determine the value of an asset
	FRA
	FLA s. 87

	· There are no provisions

· Value at time of trial, per Gilpin v. Gilpin
	· Unless otherwise agreed or ordered:

· Value must be based on fair market value

· Value of asset and debt as of date of:

· An agreement dividing it, or
· The hearing before the court 


Gilpin v. Gilpin 1990 BCCA

· Matrimonial home increased in value by $100k between triggering event and date of trial.

· C.A. said “No, mere possession and control of family asset can’t be basis of denying other party a right to increase in value.” H didn’t do anything to get the increased value, so he shouldn’t be the only one benefiting. 
· Proper time to value it was at the date of trial.

Debts
Delia: The best thing to do is pay off the joint debts, or have your client released from liability on debt

	FRA
	FLA s. 86 family debts

	· No provisions except for s. 65 (f) in reapportionment

· Only talk about liability of spouse
	· All financial obligations incurred:
· During relationship (b/w beginning and date of separation)

· After separation if incurred for the purpose of maintaining family property   


	Family Debt Cases

	Mallen v Mallen, 1992 BCCA [what is a “family debt”]
· FD not defined in legislation

· Term to designate a liability of either or both of the spouses which has been incurred during the marriage for a family purpose (term has no statutory significance)
· Court has to determine in each case whether debt should be divided 50/50 or reapportioned for fairness
· Courts can reapportion assets to compensate you for your portion of the debts

· In determining whether it’s a family debt, they look at purpose and nature of why money was borrowed and what it was used to pay for. If used entirely for one person’s purpose, fairness would say they should be responsible for it personally.

Stein v Stein, 2008 SCC (Vol II p 203) [Contingent Liabilities that can’t be valued at time of trial]

· In the context of assets courts have concluded that spouses have a right to claim an interest even where the asset itself is inchoate, contingent, immature or not vested (Rutherford v. Rutherford)
· The FRA does not preclude an order dividing between spouses a contingent liability which cannot be valued at the time of trial (court also has option of waiting to divide until liabilities accrue)


3. Spousal Support: Introduction and Modern Models (Vol II p233-280)
Family Relations Act, Part 7

Divorce Act, 1985, ss. 15.2, 15.3, 17

Family Law Act, Part 7 – Div. 1, 4, 5
Basic questions
· Why should it be awarded?

· How much should be paid?

· How long should it be paid for? 
Social Responsibility Model

Messier v. Delage (1983) SCC [court applied social responsibility model]
· Case highlights the two main models, and whether responsibility should fall on ex-spouse or state
· Social Responsibility

· Clean Break

· Facts: In this case, they were married 12 years, 2 kids. Court awarded $1600 month (joint spousal and child support). A couple years later son moved in with dad, W had finished her masters degree. H went back to court to cancel spousal support. Judge varied spousal support and awarded $1200/month to be cancelled one year later (still joint child and spousal). Only $500 ongoing for child support but not spousal support.

· C.A. said $1200 was okay but didn’t agree to termination date. Courts shouldn’t cancel support at a future date on the assumption she’ll no longer need it. SCC upheld it

· They acknowledged that a spouse cannot luxuriate in idleness at the expense of another, but also shouldn’t assume at some point in future that spouse won’t need support.
· Dissent: should  give H a clean-break, wife become obligation of state
M. v. H. [1999] SCC (Vol II p 235) [Spousal support extended to same-sex relationships]
· Purpose of spousal support: fair and equitable distribution of resources to alleviate economic consequences of marriage or marriage breakdown

· Court said support should be gender neutral. Extended SS to same-sex relationships and established a more gender neutral approach to spousal support.
Legislation: 
· Divorce Act: Only applies to married couples, and have to be bringing action for divorce
· if client wants to just get support (and they’re not bringing divorce), then go under FRA/FLA
*Under FRA CL spouse can get spousal support, b/c definition of spouse incl. ppl who live in marriage-like relationship for 2 years, exception relates to property and pensions
Note: For spousal support the FLA wording mirrors that of the Divorce Act. So you can use the case law on the DA to interpret the FLA if needed. The FRA's s.89 and 93 differ somewhat from the DA (the factors and the objectives), but they have been interpreted as falling into the compensatory, non-compensatory and contractual models of spousal support.

	Divorce Act re: Spousal Support for married spouses

	Definitions
“spouse” – means either of two persons who are married to each other; (s. 15 – includes a former spouse)
Spousal Support Orders – s 15.2
· S. 15.2(1) Jurisdiction to make periodic payments or lump sum payments

· S. 15.2(2) power to make any interim order

· S. 15.2(3) terms and conditions – definite or indefinite period or until specified event occurs
· If it’s been a short relationship or there’s no kids, courts are much more willing to put an end date on support duration. 

· More likely courts will put mandatory review dates (ie. $x for 2 years until it will be reviewed). Ensures that it will come back before the court.
· Indefinite support likely when spouse is older in age, lacks education, and has been out of work raising family (Moge, SCC)
*spousal support guidelines

Factors to Consider
· S. 15.2(4) the condition, means, needs and other circumstances of each spouse, including (a) the length of time the spouses cohabited; [not just duration of the marriage] (b) the functions performed by each spouse during cohabitation; and (c) any order, agreement or arrangement relating to support of either spouse [ie. separation agreement, marriage agreement]

· S. 15.2(5) not take into consideration any misconduct of a spouse in relation to the marriage

· “no fault divorce” – if you’re non-earning spouse and you have an affair and end marriage, this doesn’t disentitle you from support
Objectives s. 15.2(6) (same as in FLA)
· ‘reasonable period of time’ will depend on the facts. Ie is the person 30 yrs old and can re-train or are they 60yrs old and have no hope of re-entering workforce
Objectives of variation order varying spousal support order s. 17(7)

· Same as 15.2(6)
· Courts will impute a reasonable income to spouse based on what they could be earning; SS based on the difference in standard of living


	Family Relations Act re: Spousal Support for married and unmarried spouses (if conditions met)

	Definitions (s. 1(1))
“Spouse” (a) Married (b) Living in a marriage like relationship for at least 2 years and brings an action within 1 year of separation (c) applies for an order within 2 years of the making of an order for dissolution of the marriage, judicial separation, or declaring marriage null and void.

Jurisdiction to make spousal support orders - S. 93(1)

Obligation to support spouse – s. 89

· Court will take into account various factors (role of each spouse in the family, any agreement, custodial obligations respecting kids, ability of either spouse to support themselves, economic circs) in deciding whether spouse has obligation

Criteria for Support – s. 93(4)
· take into account the needs, means, capacities and economic circumstances of each spouse, including the following (ie. earning capacity, other sources of support, ability to achieve independence through special assistance, obligation on spouse to pay support, and capacity and reasonable prospects of a spouse obtaining education or training)


	Family Law Act re: Spousal Support

	Definitions
“spouse” (s. 3(1)) – A person who is (a) Married, or (b) has lived in a marriage like relationship (i) for at least 2 years, or (ii) has a child with the person. 
· This last category does not apply to property division. Could still have a constructive trust claim – CL right to property

· Keep in mind that under FRA and FLA, definition of spouse can vary throughout

Jurisdiction Part 7 Division 4

Duty to provide support for entitled spouse – s. 160
Objectives of Spousal Support – s. 161

· Same as the divorce act except (b) changes “child of the marriage” in Divorce Act, to “their child” – since marriage is not a requirement
(b) to apportion between the spouses any financial consequences arising from the care of their child, beyond the duty to provide support for the child;

Determining spousal support – s. 162 (same as in DA)
· Amount and Duration determined by considering the conditions, needs, means and other circumstances including 

(a) the length of time the spouses lived together;

(b) the functions performed by each spouse during the period they lived together;

(c) an agreement between the spouses, or an order, relating to the support of either spouse.

Misconduct of Spouse FLA – s. 166

· Can only consider misconduct if it arbitrarily or unreasonably 

(a) causes, prolongs or aggravates the need for spousal support, or

(b) affects the ability to provide spousal support. (ie. W’s conduct causes H to lose his job)
Changing, Suspending or Terminating Spousal Support under – s. 167

· S.167 (2) sets out grounds to change suspend or terminate
· S. 167(3) sets out the grounds for resuming spousal support if original order has a termination date or event


Test for Proving Conjugality 

Unmarried cohabitants must meet the definition of spouse in the legislation in order to access spousal support (FRA/FLA). Both FRA/FLA require the unmarried cohabitants to show that they have lived together in a “marriage like” relationship for a continuous period of at least 2 years (s. 1 FRA and s. 3 FLA).
Gostlin v. Kergin (1986) BCCA [subjective intention and objective indicators]
· Look at subjective intention and commitment to the relationship, and objective indicators:
· Did the couple refer to themselves as husband and wife, or as spouses or in some equivalent way that recognized a long-term commitment?

· Did they share the legal rights to their living accommodation?

· Did they share their property?

· Did they share their finances and their bank accounts?

· Did they share their vacations?

· And perhaps most importantly – did one of them surrender financial independence and become economically dependent on the other in accordance with a mutual agreement

· Takacs v. Gallo 1998 BCSC: Subjective intentions may be overtaken by conduct 

· Other indicators: if they put on their tax forms that they’re in common law relationship, if you list your bf/gf as spouse for your workplace benefits
· M v. H, SCC: Look at objective facts that are indicia of both conjugal/spousal relationship and the parties objective intentions
Molodowich v. Penttinen 1980 Ont. CA [Test applied by the SCC)
· Questions to use to determine Conjugal relationship (p 239)
· 7 factors:

· Shelter

· Sexual relationship, general characteristics of intimacy

· Arrangement for domestic services

· Social activities

· Societal – do they hold themselves out as a couple

· Financial arrangements – to what are extent are they interdependent (not determinative)

· Attitude and conduct towards any kids in the relationship
Self-sufficiency (“Clean Break”) model: the Pelech trilogy

· Pelech Trilogy (application has been limited)
· Question of trilogy was 
· whether we should be giving spouse a clean break – at what point should people take responsibility for financial state and move forward and at what point does someone’s responsibility for the other end.

· Importance of finality in financial affairs of former spouses

· Principle of deference to right and responsibility of individuals to make their own decisions

· Pelech established Casual Connection Test to vary spousal support: must show a radical change in circumstances related to a pattern of economic dependency caused by a marriage. 

· Trilogy doesn’t get referred to anymore, has been overtaken by next 3 cases and spousal support guidelines

Grounds for Spousal Support: Compensatory (Moge), Non-Comp (Bracklaw), and Contractual (Miglin)
· Not necessary to say which ground you’re claiming for spousal support in application
Compensatory

Moge v. Moge 1992 SCC (Vol II p 244)
Facts: H and W had a traditional marriage. After separation in 80’s, W was awarded support, which was later increased in 1987 after she lost her job. H succeeded in getting support cancelled in 1989 - he felt W should be self-sufficient at that point as kids were grown and it had been long enough. However, she was quite a bit older, had only grade 7 education; had cared for the house and kids growing up and only worked briefly outside the house doing cleaning. CA disagreed and ordered $150/mth indefinitely (from $400 she had previously). 

· On appeal, issue was whether or not she was entitled to indefinite child support.

· SCC found he did have to pay ongoing child support. 
· They said her role in marriage had significant impact on her ability to become self-sufficient

· Support was seen here as compensating spouses for contributions to the marriage and for losses incurred on marriage breakdown (met DA objectives)
· Four objectives under DA but none of them have priority. Ie. self sufficiency, if not realistic, should not be at the forefront.
· The correct approach is to consider the s 15.2(6) objectives and then apply to those objectives the s 15.2(4) factors.
· Focus on the effect of the marriage in either impairing or improving each spouse’s economic prospects

· Given her age, lack of education, amount of time she’d been out of work, she should get support indefinitely

· Basis is DA s. 15.2(6)(a) and (c), DA 17(7)(a) and (c) and FRA s. 89(1)(a)

· Continue until adequate compensation has been made
· Fact that you get remarried doesn’t account for contributions you made, however if you’re employed and earning similar amount as compensation would be, then might not get any compensatory spousal support

Non-Compensatory (Basic Social Obligation)
Bracklow v. Bracklow 1999 SCC (Vol II p 258)
· Parties had more of a modern marriage. Both employed throughout marriage. She initially earned more than him but then became ill and couldn’t return to work. Short marriage. Her illness didn’t have anything to do with the marriage.
· Issue was whether he should have to support her and if so for how long?

· They didn’t only look at fact that she was self-sufficient previously. They considered that she had suffered hardship at breakdown of marriage (her health suffered and she couldn’t work). She had a need. He had an ability to pay. On this basis, court decided there should be support. Case was sent back down to trial court to see how much support should be and how long.

· Nothing in DA limits support to a compensatory role.
· Applicant must show need for support (for the future) and that the respondent is able to pay support (what they could earn)
· Obligation arises from the relationship and the expectations from it, not necessarily b/c it’s a “marriage”
· Basis is DA s. 15.2(6)(c) and (d), and s.17(7)(c) and (d); and FRA s. 89(1)(d) and (c)
· The problem with this case is it seems to really open up entitlement to support. Basically if anyone is worse off at time of separation, then Bracklow says there’s a need and other person has ability to pay.

Misconduct and Spousal Support

Leskun v. Leskun 2006 SCC (Vol II p 271) [Misconduct isn’t supposed to be brought in but W found a way around it.]
· Facts: Parties marred in 1978. W had worked and contributed to H’s continuing education. They had a child. She eventually wasn’t able to work. Soon after H wanted divorce so he would marry someone else – 21 yrs of marriage.

· Trial: She was granted $2,250/month at trial until such time as she was employed full time. At that point they would consider entitlement and how much she was getting.

· Application to cancel support: brought by H In 2003. He was then unemployed and in financial difficulties. Chambers judge said she’s still in need of support and he should provide it. CA agreed. H was arguing that she should be self-sufficient by that time and she hadn’t taken appropriate steps. She said she had been devastated by his affair and had trouble working. It impacted her ability to earn income. They looked at that, her age and other health problems and unanimously agreed to uphold her support. Was appealed to SCC

· Issue was whether court erred by taking into account any misconduct of spouse in relation to the marriage (contrary to DA)
· SCC said no, it’s fine. They’re not saying she’s entitled to support b/c he had an affair, court was saying that her failure to achieve self-sufficiency resulted at least in part from the emotional devastation from misconduct by spouse.

· Immediate result of this case was that a lot of people ran to their doctors to say they were devastated by their H’s affair and should be entitled to support for a long time.

· Delia says it hasn’t really lead to any increase in support obligations.

4. Spousal Support: Contracts and Guidelines (Vol II p 281)
Note: spousal support is tax deductible by payor!

Quantum and Duration

· Important to consider in drafting contracts

· Moge - that the spouses should be placed in a position as close as possible to that enjoyed before the marriage breakdown – longer marriage greater presumption to equal standards of living

· Depends on basis for entitlement

· Needs and Means (all pecuniary resources and earning capacity)

· Duration depends on facts of each case

Spousal Support Guidelines

· Advisory guidelines were released in Jan 2005
· Not legally binding but intended as informal guidelines operating on an advisory basis only
· Guidelines simply address amount and duration of spousal support once entitlement has been established
· Two formulae: without child, and with child
· “With child” formula used accounts for child support, unless there is already child support order in place 
· Both formulas use an income sharing method to produce a range of amounts and duration for support, which allows for judicial discretion in assessing each particular case.
	“Without Child” formula
	“With Child” Formula

	· Takes into consideration: (Bracklow)

· Difference in the spouses gross income

· Ie. if one spouse earns $120k and the other earns $20k, then the difference is $100k. 

· Length of the marriage

· Reflects both compensatory and non-compensatory objectives

· Quantum

· 1.5% to 2% of the difference b/w the spouses gross incomes for year of marriage up to 50% of combined gross income
· Range for 25+ yrs of marriage is 37.5%-50%

· Factors to consider in determining quantum: strong compensatory claim, recipient’s needs, property division, needs and limited ability to pay on part of payor spouse, self-sufficiency incentives

· Duration

· .5-1 year for each year of marriage (incl. prior cohabitation)

· Indefinite if (i) the marriage is 20 years or longer, or (ii) Rule of 65 is met, if marriage > 5yrs (and Length of marriage + age of recipient equals 65)
· If income < $20k = no S.S.

· Income > $350k = judicial discretion
· Restructuring – can trade off amount and duration as long as overall $$ remains the same

· **It’s not what you do earn, but what you can earn
	· Focus/priority is on child support, over spousal support

· Divides the pool of combined net incomes between the two spouses (not diff. of gross); and
· Upper and lower percentage limits of the net income division do not change with the length of marriage
· Duration of support is initially indefinite but subject to outer limits

· 10+yr marriage (duration = length of marriage

· <10yrs ( duration = when youngest finishes HS

Where there’s a child support order already in place, then apply the Individual Net Disposable Income (INDI) of each party

· Payor’s INDI =  child support guideline income – child support payable – taxes and deductions + gov’t benefits and credits
· Trying to figure out how much money payor has at their disposal

· Recipient’s INDI = guideline income – notional child support – taxes and deductions + gov’t benefits and credits

· Once you get both net disposable incomes, add together

· Determine range of spousal support that leaves the lower income recipient at 40% to 46% of the combined disposable income


W. v. W., (2005) BCSC [SS Guidelines – but decision might be outdated]

· SS Advisory Guidelines are consistent with the law in BC, but only advisory – no intention to legislate them

· Guidelines can provide a cross-check against the assessment made under existing law
5. Marriage and Separation Agreements

Enforceability of Marriage Contracts & Separation Agreements

· Marriage Contracts vs. Separation Agreements
· Statutory Context
· Setting Aside Agreements: remedies in common law and under the family law regime
· Case Law: Hartshorne, Miglin and the two-step tests

· Practice Tips: Drafting Considerations

What kind of agreement is it

· Marriage Agreements: made in contemplation of, or during, marriage.

· Separation Agreements: made after relationship breakdown
	Family Relations Act re: Marriage Agreement (definition, requirements, reapportionment for unfairness)

	S. 56 (1) – each spouse entitled to an interest in each family assets on triggering event (incl. separation agreement)
 (2) interest is an undivided half interest as tenant in common (Presumption/starting point, subject to reapportionment)
 (3) interest is subject to 

· An order under part 5 (Matrimonial property) or 6 (division of pension entitlement)
· A marriage or separation agreement 

As marriage agreements are prepared prior to a relationship breakdown, there is less certainty regarding what future family assets will be, in which the parties have an undivided half interest. In separation agreements, “family assets” is used with some greater certainty.
Marriage Agreement – s. 61
(2) definition
(3) must be in writing, signed by both spouses and witness by 1 or more other persons.

(4) no need for consideration 

The marriage agreement can be made after the marriage takes place. As a practical consideration then, and to avoid potential concerns about duress, consider the timing of execution of the agreement and remind clients they can sign after they get married. 
Judicial Reapportionment – s. 65
(1) if provisions of division of property under the marriage agreement would be unfair on certain criteria (a – f) supreme court can reapportion. 

· The test is not whether reapportionment would be more fair, rather when equal division would be unfair.  


	Family Law Act re: Marriage/Separation Agreements

	S.6: general comment re: agreements
· Generally, 2 or more persons may make an agreement to resolve a family dispute or respecting a matter that may be in dispute in the future. Agreement is binding on both parties, whether or not there is consideration, involvement of family dispute resolution professional, or filed with a court.
Division 4: Dividing Family Property and Family Debt
Agreements respecting property division – s. 92

Subject to s. 93, spouses may make agreements respecting division of property and debt, and inclusion of otherwise excluded property or exclusion of otherwise included property 
Setting aside agreements respecting property division – s. 93

(1) Applies if spouses have written agreement for division of property and debt, signed by both, witnessed.  

(3) SC may set aside or replace with an order all or part of an agreement, only if satisfied that one or more of the following circs existed when the parties entered into the agreement:

(a) non-disclosure by spouse

(b) spouse took improper advantage of other spouse’s vulnerability (incl ignorance, need, distress)


(c) spouse didn’t understand the nature of consequences of the agreement


(d) other circs that would, under CL, cause all or part of a K to be voidable (ie. unconscionability, fraud)

(5) OR if SC thinks agreement is significantly unfair on consideration of (circs after breakdown of relationship)


(a) length of time that has passed since agreement made



(b) intention of the spouses in making agreement to achieve certainty



(c) degree to which the spouses relied on the terms of the agreement



(d) … or if agreement was unwitnessed, if court thinks it’s appropriate.

(4) SC won’t set aside agreement if the order would not be substantially different from the agreement
Agreements on Spousal Support – s. 163
Agreements may be made to waive SS (2), provide time limited spousal support, impose (some) conditions around spousal support (1)
· May agree that SS will change or end if a spouse lives with another person or enters a relationship with another spouse, but can’t contract that spouse abstain from sexual relations (163(1))
Setting aside agreements respecting spousal support – s. 164
(3): The court may set aside/replace with an order all/part of an agreement only if satisfied that one or more circs existed (Same as in 93(3): non-disclosure, improper advantage, lack of understanding, other voidable circumstances at common law) 

(5) OR, if the agreement would be significantly unfair having regard to… (same as  93(5) above – (a) length of time… but also includes 
(e) the degree to which the agreement meets the spousal support objectives of s. 161
(4) The court may decline to act if the court would not replace the agreement with a substantially different order.


Setting aside agreements: Contract Remedies

1. Mistake
· A mistake; On a material term; Known actually or constructively by the non-mistaken party; An unconscionable result if the settlement agreement is enforced.
· “A material non-disclosure is a misrepresentation of fact that causes a person to enter into an agreement on terms that he or she would not have otherwise agreed to had the material fact been disclosed.”
2. Fundamental Breach

3. Capacity 

4. Procedural Fairness

· Duress, Undue influence, Unconscionability, Fraudulent non-disclosure, Independent legal advice, Reconciliation
· Commercial setting bit different from family law, so some of these may not apply 
The tests for unconscionability, as summarized in Newman v. La Porta, [2008] BCSC involve showing that

1. There was an inequality in the position of the parties due to the ignorance, need or distress of the weaker party that would leave him/her in the power of the stronger party; and

2. Proof of substantial unfairness in the bargain.

The objective standard of unconscionability in the commercial context should not be adopted in family matters, and the court should take greater account of the parties’ subjective sense of equitable sharing. 

	Rick v Brandsema, 2009 SCC [Unconscionability in negotiating separation agreements]

	Facts: Parties separated after 27yr marriage, 5 kids and had successful dairy business. H and W entered into separation agreement which gave W less than 50% of the family business. She even entered consent agreement dismissing all claims, after the divorce. She later brought an action for variation claiming misrepresentation due to non-disclosure of assets, unconscionable conduct given her mental health issues, and alleging physical and sexual assault against H. TJ found K was unconscionable b/c H had exploited W’s mental instability during negotiations and concealed assets. 

· BCCA overturned decision finding that the mere fact that a party enters into a bad bargain does not lead to the conclusion that an agreement is unconscionable, and the mere presence of vulnerabilities did not justify the trial court’s action.

· SCC allowed W’s appeal, finding that:

· H’s failure to make full and honest disclosure, his knowledge that they were negotiating on erroneous financial info, and exploitation of his W’s mental condition resulted in a negotiated equalization payment that was $650k less than the wife’s entitlement under the FRA.
· “decisions about what constitutes an acceptable bargain can only authoritatively be made if both parties come to the negotiating table with the information needed to consider what concessions to accept or offer.”
· Where exploitation results in an agreement that deviates substantially from the objectives of the governing legislation, the resulting agreement may be found to be unconscionable, and unenforceable.
· There is a duty on separating spouses to provided full and honest disclosure of all relevant financial info in order to help protect the integrity of the negotiating process.
· An agreement negotiated w/ full and honest disclosure and w/o exploitative tactics should be upheld.

· Whether defective disclosure will justify judicial intervention depends on the circs of each case, including the extent of the misinformation and to what degree it was deliberate.


Separation agreements and variation: Miglin v. Miglin
· Until Miglin v Miglin, the SCC did not have a clear opportunity to deal with the validity of the casual connection test for varying spousal support laid out in the Pelech Trilogy in 1987
· Under Pelech, could only override an agreement where there had been a radical and unforeseen change in the circs that was causally connected to the marriage
	Miglin v Miglin, 2003 SCC (Vol II p 283) [Two step approach to set aside separation agreements, codified in FLA]

	Facts:  the parties were married 14 years, co-owned a hotel, wife was primary caregiver of the children. Wife released the husband from the obligation to pay spousal support. An initially amicable relationship turned sour when the wife converted to Judaism. The parties had agreed to a consulting relationship as a source of income for the wife. The husband terminated the consulting agreement. The wife brought an application for, among other relief, spousal support under the DA.  TJ awarded support for 5 years, the wife appealed that to the court of appeal which removed the time limitation.
Discussion 
· The SCC reversed both decisions and found the agreement to be fairly negotiated and substantially compliant with the objectives of the Divorce Act. Note also that W’s net worth increased after the marriage breakdown and she could assure financial security with the assets she had.
· The case stands for the proposition that the emphasis on self-sufficiency shouldn’t override all other policy considerations (autonomy, finality).

· The court should treat the parties’ reasonable best efforts to meet those objective in contract as presumptively dispositive of the spousal support issue. If parties have shown in their agreement that they’re attempting to make sure each party is looked after, then that should presumably end the discussion.

· Note that the dissenting judgment pointed to concerns about the power imbalances in the negotiation process, that claimants receive less through negotiations than might be ordered in court.

Main points:

· **Give weight to the agreement unless the current circumstances represent a significant departure from the reasonable outcomes anticipated by the parties, in a manner that puts them at odds with the objectives of the Act

· Basis is DA s.15.2(4)(c) and FRA s.89(1)(b) (FLA s. 164)

Two Step Test to set aside Spousal Support Agreement (Miglin)
1. Whether the circs in which the agreement was made result in an agreement that was obtained fairly (did one party take advantage of the other), or if the substance of the agreement at formation failed to comply substantially w/ the general objectives of the DA; and 

2. Whether at time of application, the agreement substantially complies with the objectives of the Divorce Act and whether enforcement of the agreement still reflects the original intention of the parties. 

An applicant who wants to set aside a spousal support agreement must clearly show that, in light of some new circumstances, the terms of the agreement no longer reflect the parties’ intentions, at the time of execution, and the objectives of the Divorce Act. 
· ( Note the FLA deals with circumstances when the agreement was signed and permits variation in various circs, following a similar two step approach (circs at time agreement was signed, and circs at time of relationship breakdown) (s. 164)


Harthshorne, considers the application of Miglin in the context of marriage agreements (instead of separation agreements)

Bargaining and marriage contracts: Hartshorne v. Hartshorne
	Hartshorne v. Hartshorne, 2004 SCC [Test for enforceability of marriage contracts]

	Facts:  9 year marriage, 4 years of cohabitation prior. 2 children, wife withdrew from legal practice to raise the kids. The husband brought significant assets into the marriage, made it clear he didn’t want to divy it up (given previous divorce). The parties each had legal advice, the wife’s lawyer told her not to sign but said if she did, it wouldn’t be upheld. She signed never intending on honouring it. 

Discussion 
· Regarding treatment of marriage agreements vs. separation agreements: 

· Message from Hartshorne is the focus is on the parties expectations/understanding at the time the marriage agreement was made. What was within the “realistic contemplation” of the parties.

· Suggestion is that it imposes a narrower approach to fairness. 

· Concept that people who enter marriage contracts hope that the contract will never be enforced – should that entitle them to rely on them less?
· Test for enforceability of marriage contracts

1. Is it a contract (is there a meeting of the mind? Etc.)

-Was it entered into properly pursuant to CL rules of contract

2. Apply the agreement and consider entitlement from other soures including spousal and child support.
3. Look at s. 65(1) (judicial reapportionment under FRA) and decide if the contract operates unfairly 

· Unfairly – Whether circs of parties at time of separation were within reasonable contemplation when formed? Does agreement make adequate arrangements in response to contemplated circumstances?
· Questions to ask (by court)

1. How accurately the parties predicted their situation at the time of distribution?

2. Did the parties consider the impact of their decisions?

3. Parties adjusted the agreement from time to time to deal with different situations.
· Conclusion: Any economic disadvantage in property division can be accounted for in spousal support. She signed the agreement. Agreement was fair at the time of the trigger event, no need to reapportion. She should be held to the agreement.




Practice Points
· Issue of independent legal advice: get other client to sign off stating that they had opportunity to obtain legal advice and chose not to – have to make sure there’s been no undue influence, fraud, coercion, etc.
· Non-disclosure: spouse can agree to go ahead with agreement despite non-disclosure
· Waiver/limited spousal support: consider including:

· work history

· Income earning capacity – range of incomes or statement that income will be similar or greater

· state

6. Child support (Vol II p 320-383)
Family Relations Act, ss. 88, 93, 93.1, 93.2, 94, 95

Divorce Act, 1985, esp. ss. 15.1, 15.3, 25.1, 26.1

Federal Child Support Guidelines (end Volume II)

Family Law Act, Part 7, Div. 1, 2, 3, and 5
Child Support Generally

· Federal Child Support Guidelines have made it easier to determine how much parent pays and how you split up expenses
· applies to both Divorce Act and FRA/FLA

· Important to focus on fundamental principles of child support

· meant to be support for the child – duty to the child, not the spouse

· Purpose of the guideline is to estimate reasonable expenses to support child based on income and number of kids.

Fundamental Principle

· Parents have a joint and ongoing legal obligation to support their children

· The child - NOT the parent receiving the child support - has the right to child support

· Support payments may be based on ability to pay – not what the parent does earn but also what the parent can earn

· Pay based on province you live in, not where child lives

Governing Legislation

· Divorce Act s. 15

· FRA s. 88 and s. 93(1)

· FLA Part 7 Division 1, and 2
· Child Support Guidelines

· Note: For child support: The DA requires the parties to be married and the FLA/FRA do not so their definition of who is a "child" differ as do the definition of parent (step-parent). Once the definitions have been met the determination is all based on the guidelines and the case law explaining the guidelines will apply to all.

	Divorce Act re: Child support where parents were married

	Definition – s. 2(1)
“Child of the marriage” means a child of two spouses or former spouses, who at the material time,

(a) is under the age of majority and who has not withdrawn from their charge, or

(b) is the age of majority or over and under their charge but unable, by reason of illness, disability or other cause, to withdraw from their charge or to obtain the necessaries of life;


Note: age of majority differs by province

(2) For the purposes of the definition “child of the marriage” in subsection (1), a child of two spouses or former spouses includes

(a) any child for whom they both stand in the place of parents; and


(b) any child of whom one is the parent and for whom the other stands in the place of a parent.

· Doesn’t have to be your biological child

Child Support Orders – Section 15

15.1 (1) Court may order either or both spouses to pay child support for any child of the marriage

(2) May make interim order

(3) Orders must be in accordance with applicable guidelines
(4) Order may be for definite or indefinite period or until a specified event occurs, and court may impose terms

(5) Court may award amount that is different from guidelines if court is satisfied that (a) child is provided for in agreement, and (b) it would be inequitable to apply guidelines given the agreement


	Family Relations Act re: Child Support

	Definition s. 1

"parent" includes

(a) a guardian or guardian of the person of a child, or

(b) a stepparent of a child if

(i) the stepparent contributed to the support and maintenance of the child for at least 1 year, and

(ii) the proceeding under this Act by or against the stepparent is commenced within 1 year after the date the stepparent last contributed to the support and maintenance of the child;

s. 1(2) a person is the stepparent of a child if the person and a parent of the child
(a) are or were married, or

(b) lived together in a marriage-like relationship for a period of at least 2 years and, for the purposes of this Act, the marriage-like relationship may be between persons of the same gender.

2 years is supposed to be cumulative. If they take a break and it’s trial separation it’s okay b/c there’s possibility of reconciliation.
Obligation to support child – s. 88
Order for support and maintenance – s. 93
(1) …court may make an order…requiring a party to the proceeding to discharge his or her liability (a) under s. 88 by paying to the person designated in the order the amount the court ascertains, using the child support guidelines


	Chartier v Chartier, 1988 SCC (Vol II p 320) - a person who stands in place of a parent (DA) can’t unilaterally withdraw from child support obligations. Test for whether someone “stands in the place of a parent”.

	Facts: There was 2 children: one child was father’s child and one wasn’t. He helped to raise both and represented that they were his children.

· Stepparent can be required to pay child support even if a parent of the child is already paying child support 
· How do you determine if a person stood in the place of parent? There’s a subjective and objective test
· Subjective – actual intention

· Objective – nature of relationship

· Court focuses more on objective bc people’s minds change when they get divorced

· Nature of relationship: Relevant factors to determine if formed they formed a family:
· child participates in the family as would bio child

· person provides financially

· person disciplines the child as a parent

· person represents to the child, the family, the world, either explicitly or implicitly, that the person is a parent to the child; and

· nature of existence of the child’s relationship with the absent biological parent

· Can they unilaterally withdraw from parental relationship? 

· No

· Policy reasons: not in best interest of the child to allow a parent to unilaterally withdraw from the relationship

· Can prevent step-parents from being ‘generous’ to children, or entering into relationships where they don’t want to take on responsibility (but is that really a bad thing?)


Doe v Alberta, 2007 ABCA

· Where a person is “standing in the place of a parent”, person can’t contract out of obligation to pay child support 
· While actual intention is relevant, it is not determinative (following Chartier)
JMS v. FJM (2005) On SCJ Div Ct [child who is a Crown ward no longer “child of the marriage”]

· Years after divorce, W sought to vary child support order to increase amount paid. Son had been diagnosed with a development disorder – he became a ward of the state, but spend every other weekend, and holidays with his mother. She paid $550/month on his care. She also had to pay $80 to children’s aid society for cost of his care.
· Issue: whether she could claim child support for him at all – as child of the state was he still a child of the marriage?
· TJ: child was still a child of the marriage
· Majority of C.A. found that a Crown ward is no longer in the charge of his parents, even though he remains their child in law. No longer a “child of the marriage” and his mother was not entitled to claim support for him. She was not in the position of an ‘access’ parent, who could claim support if they have physical custody or exercises right of access to child at least 40% of the time.
	Family Law Act re: Child Support

	Definition s. 146
"child" includes a person who is 19 years of age or older and unable, because of illness, disability or another reason, to obtain the necessaries of life or withdraw from the charge of his or her parents or guardians;

"parent" includes a stepparent, if the stepparent has a duty to provide for the child under s. 147(4) [duty to provide support for child];

"stepparent" means a person who is a spouse of the child's parent and lived with the child's parent and the child during the child's life.

Duty to provide Support for the Child – s. 147
(1) each parent and guardian has a duty to provide support for the child unless (a) Child is a “spouse”, or (b) Under 19 and voluntarily withdrawn from his or her parents’ or guardians’ charge (except if violence was reason)

(3) if guardian is not a parent the guardian’s duty is secondary to that of a child’s parent 
(4) Stepparent does not have a duty to support unless

(a) Stepparent contributed to the support of the child for at least 1 year, and
(b) The proceeding is started within 1 year after the date the stepparent last contributed to the support of the child

(5) Stepparents duty to provide support for a child is:

(a) Secondary to that of the child’s parents and guardians

(b) Extends only as appropriate considering:

(i) Standard of living of child during the relationship

(ii) Length of time during which the child lived with the stepparent

-Child has a right to a certain standard of living. Discretion starts to creep in when you decide how much child support a step parent pays. (See CSG s. 5)

-How long is person obligated to pay that support? It’s discretionary

-SP may be required to pay more child support if the child became accustomed to a higher standard of living


	Federal Child Support Guidelines

	Amount of Child Support – s. 3 
(1) presumptive rule that Child support determined by

· Amount set out in the table for the number of children and the payor’s income, PLUS
· Amount of special expenses (s. 7) (DISCRETIONARY)
Special and Extraordinary Expense – s. 7
(1) sets out specific expenses that qualify as Special or Extraordinary Expenses: (ie. medical/dental premiums)
Definition of extraordinary expenses – s. 7(1.1)
Payment of Special Expenses – s. 7(2)
· pay in proportion to parties income (ie. if She makes $60,000 he makes $40,000, She pays 60% he pays 40%)
Determination of Income

S. 15(1) subject to (2) annual income is determined by court in accordance with ss. 16-20

S. 15(2) parties can come to an agreement in writing 

S. 16 annual income is determined by using the sources of income set out under heading of “total income” in the T1 general tax form  

· subject to exceptions in ss. 17-20
S. 17 – if court thinks s. 16 would be unfair, can look at pattern of income over last 3 yrs
S. 18 – shareholders, director or officer ( can look at pre-tax income of corporation
S. 19 imputing income (to people who intentionally try to hide or lower their income)


Departure from Guidelines

· Agreements (s. 15(2))

· Special Provisions for the child

· Age of the Child (s. 3(2) over age of majority)

· Some discretion when the child is over 19 but going to university

· Or when over 19 but has special needs, can depart from table and just cover special needs expenses

· Size of Income (s. 4 over $150,000)

· CS becomes discretionary. Pay according to guidelines for first $150k, and then a special calculation for amounts after that.

· Is it “inappropriate”?

· Step parents (s. 5)

· Split Custody (s. 8)

· Family/kids are split between the parents

· Where one spouse owes CS to the other, CS is diff. b/w what each owes the other; “set off”  
· Shared Custody (s. 9)

· Child is in your care more than 40% of the time

· Undue hardship (s. 10)

· Two step test

1. 10(2) lists circumstances that may cause a spouse of child to suffer undue hardship

2. 10(3) standards of living must be considered

· Even if court finds undue hardship application must be denied if claimants household has higher standard of living than the household of other spouse
General approach: start with table amount, look at exceptions (over $150k, shared custody, split custody, undue hardship).

s. 7 is discretionary. Certain expenses are defined
	Child Support Cases

	McCrea v McCrea, 1999 BCSC (Vol II p 338) [Varying CS agreement, over $150k income, s. 7 expenses]
Facts: parties created separation agreement, including $1,000/mo in CS. Separation agreement not incorporated in court order. W seeks to vary agreement, in part b/c of CSG and alleges a significant change in child’s needs requiring an increase for extraordinary expenses. 
Questions/Issues: 

· Should guideline apply or agreement?

· DA (s. 17(4)) and FRA (s. 96): can vary an “order” if there’s a change of circumstance

· Coming into force of CSG is a deemed change  in circ - new legislation counts as a change in circumstances
· Court doesn’t decide however whether s. 14(c) of CSG can be applied where there’s no prior order
· Court: change in circs ( father’s income has increased, child’s needs have increased. Court need not respect prior agreement where it is no longer reasonable wrt the CSG, taking into account whether any other special provisions for the child were made (which would reduce child support).
· Have to thus look at what the guideline amount would be to see if it’s necessary to vary the agreement.

· If guidelines, what would be his income?
· H ran a law practice. Paid him and his wife a salary. Flowed much of income through to a family trust “for the kids”. 
· Court deviated from his tax return income b/c they didn’t think it accurately reflect how much money was available to him/his new wife from earnings of the law practice to pay child support. Court fixed his income at $250k based on pre-tax income of the company. (s. 18 CSG?)
· Thus s. 4 also came into play (over $150k)
· Had to also consider income splitting to wife and whether that should apply for child support
· Valid claim for hardship?

· H claimed hardship on account of obligations to new kids and wife
· Court commended him for supporting his new family but said this can’t make support to original child suffer
· To claim hardship, your standard of living has to be below the other persons. (s. 10(3))

· Even if court finds there is a hardship claim, if his standard of living is that of his spouse, then they won’t vary his hardship
· Court said his daughter should benefit from his new wealth to a certain degree

· Extraordinary expenses?

· If born by every family and seen as reasonable based on income then not extraoardinary (because captured by guideline income amount). If expense is extraordinary, have to consider whether it’s necessary and reasonable

· A lot of expenses were seen to not be extraordinary given family income
· Child care – extraordinary, and necessary&reasonable

· Medical and dental – not extraordinary

· Orthodontics – extraordinary, and necessary&reasonable

· Counselling – extraordinary, and necessary&reasonable

· Testing and tutoring – extraordinary, and necessary&reasonable

· Other extra currics – not extraordinary given family income (included in guideline)

· Setting aside money for post-secondary wasn’t considered extraordinary – they did think some money per year should be allocated, and they directed H to use money put in family trust for daughter for this purpose
· Ratio was 89%/19% for sharing of extraordinary expenses
· Court ordered the support retroactive to a time when the application could’ve been heard had H disclosed financial info more quickly
**Courts do not let parents contract out of the obligations to their children

Green v Green, 2000 BCCA (Vol II p 349) [s. 9 – shared custody]
· Once you hit 40% custody then discretion comes back into child support

· must take into account: a) the amounts set out in the applicable tables for each of the spouses; b) the increased costs of shared custody arrangements; and c) the conditions, means, needs and other circumstances of each spouse and of any child for whom support is sought. (s. 9)
· Child support between parents gets set off against eachother 
· Judges have said it’s not clear cut – it’s not a mathematical formula. Expenses don’t always rise or fall based on how much time they spend with either parent.

· Under (c), courts might consider what each spouse earns. If they each earn $60k, then there might be no child support.

· Judges are willing to say with this that 40% is an approximation (unlike 2yr minimum for common law relationships)
Contino v. Leonelli-Contino, 2005, SCC (Vol II p 355) [how to do s. 9 analysis]
· S. 9 provides a particular regime in cases of shared custody – requires a departure from the s. 3 formula

· shared custody often leads to overall increased cost rather than reduced cost for one parent

· Language of s 9 warrants emphasis on flexibility and fairness to ensure the economic reality and particular circumstances of each family are properly accounted for

· The three factors structure the exercise of discretion – none of them should prevail

· Weight given to each factor will vary according to the facts of each case

· Under s 9 there is no presumption in favour of awarding at least the CSG amount under s 3

· There is no presumption in favour of reducing the CS obligation downward from the CSG amount

· SCC set out a three stage analysis for s. 9 claims: 

1) under s. 9(a) a court is required to consider the table amount, any set-off and the continuing ability of the recipient parent to meet the needs of the child. Court has discretion to vary set off amount. 

2) Court must consider s. 9(b) and consider on the facts whether shared custody has resulted in increased costs globally, and apportion these b/w parents based on their incomes.

3) Under s. 9(c) court should consider the standard of living of the child in each household and the ability of each parent to absorb the costs required to maintain the appropriate standard of living in the circs. Make necessary adjustments.
· Court should not make any “common sense” assumptions about costs incurred by the payor parent nor apply a multiplier.

Francis v. Baker, 1999 SCC (Vol II p 357) [s.4 income over $150,000]
· See s. 4 for how to assess CS where payor spouse’s income over $150k
· Question: whether or not discretion only allowed court to increase amount over and above tables, but SCC said no – could be increase or decrease.
· The presumption is the table amount. Onus is on person who wants to move off table amount to show why it’s inappropriate – has to be clear and compelling evidence
· Court wants actual budgets on which to make their decision
· “inappropriate” = “unsuitable” – Courts have discretion to vary CS table amount up or down

· Could have a claim where there are exceptional s. 7 expenses (ie. special needs case) and table guidelines are not really appropriate to pay in addition to s. 7 expenses
Greene v Greene, 2010 BCCA [higher access costs only allow deviation from table amount where undue hardship met, parties can contract to lower amount if other provisions made (property division). Prior agreement always subject to being varied in the future]
Facts:  children resided with mom, but there was joint C/G. H had access every other weekend and one month in summer. Mom relocated, agreed with dad he would only pay half the child support that guidelines indicated, to accommodate for increased cost of access. Dad voluntarily bought a townhouse there and paid for kids activities/sports. Later, mom asked dad to disclose financial info – when she eventually received it, she brought an application to vary the consent order.
TJ: varied consent order and increased CS, and ordered retroactive support. She appealed.

· Issue: Whether parents can contract out of CSG and accept lower CS based on increased access costs by payor.
· First – what does the legislation say?

· There is no express provision In the DA dealing with access costs 
· Under the Guidelines, there is also the “undue hardship” provision – where b) spouse has unusually high expenses in relation to exercising access to a child.

· Thus even unusually high access costs don’t allow deviation from table amounts, unless s. 10 requirements are met. 

· Second – Child support as a matter of contract

· Child support is a right belonging to the child, but a court must also assume that an order was correct at time it was made (approving of prior agreement)

· But even if order was correct, agreement can be varied in the future if there’s a change in circs (s. 17)
· Open to parents to make own agreements regarding sharing of costs, so long as they don’t short-change the kids

· Court: didn’t find that prior agreement could be relied on by dad b/c it deprived the kids of CS they would otherwise have been entitled to under the guidelines

· Retroactive child support? See below

· Conclusion: TJ erred in finding that dad had established in law or on the evidence a basis which justified a reduction in CS to take into account his access expenses. Dad was entitled to rely on consent order until it was varied, but that is subject to prospect of a retroactive order being made in the future. Court ordered dad to pay CS in accordance with the guidelines and to pay it retroactive.

Child of the Marriage
Farden v. Farden, (1993) BCSC (Vol II p 365) [Post-secondary education – “child of the marriage”]
Child enrolled in university, question was whether this was an extraordinary expense

· By university, child is expected to be contributing something. Expected to apply for scholarships and loans, work part-time.

· First look at what child can contribute, take that off, and then look at remaining cost of education

· Education has to be something that will lead to a career

· Eight factors to determine whether a child remains a “child of the marrage”:

(1) Enrolled in full or part-time studies

(2) Applied for loans or assistance

(3) Career plans

(4) Ability to contribute to own support

(5) Age of child

(6) Past academic performance

(7) Plans parents made for education (when parent cohabited)
(8) Unilateral termination of relationship with the parent being asked to pay support  (unless b/c of abuse) 
-have a decently strong argument if you can show you’ve always told your child that they have to pay for university

-after this test is met, then they look at cost of education as a special expense, and then determine what each party’s share of the expense is. It has to be realistic – maybe parent doesn’t make much money so they will only contribute a minor amount

-onus is always on person who’s trying to deviate away from the guideline amounts.

Neufeld v Neufeld, 2005 BCCA (Vol II p 366) [post-secondary education – “child of the marriage”]
Facts: On separation, parties agreed that dad would pay CS in accordance with table amount plus extraoardinary expenses. CS would cease when kids turned 19 unless child remained a “child of the marriage”. When daughter was in university, dad was ordered to pay 50% of her tuition after application of scholarships and bursaries. Two years later, he was required to pay 50% of her med school costs. 

Issue on appeal: whether she remained a “child of the marriage” and how much dad should pay for her medical education
· Court said the factors in Farden are not a “set of minimum criteria” but factors to be considered along with all relevant circs 

· Court dismissed both his grounds of appeal:

· It’s not necessary for kid to exhaust every source of funding before looking to parents for support

· BCCA decided dad had sufficient income to support his daughter’s “achievable, realistic, and legitimate education goals” – no rule barring parent supporting child achieve second degree

· Court decided that amount of CS for an adult child who is attending post-secondary uni should be determined by table amounts in accordance with s. 3(2)(b), and this doesn’t preclude specific awards under s. 7. 

· Ordered father to pay CS per table amount plus 50% of education costs

Haley v Haley, 2008 ONSC (Vol II p 367) [support can be reinstated despite hiatus in post-secondary studies]



“Retroactive” child support

· SCC: parents have an obligation to support their children commensurate with their income, an obligation that exists independent of any court order. When a payor does not increase child support payments in accordance with his/her income, the payor has not fulfilled his/her obligation.

· Parents have to voluntarily increase CS payments as income increases or face retroactive support order
· Court must balance parent’s need for certainty against need for fairness and flexibility, and consider (Greene v Greene)
(a) Whether recipient parent has supplied a reasonable excuse for his/her delay in making application
(b) the conduct of the payor parent, 
(c) the circs of the child, and 
(d) the hardship the retroactive award might cause.
· Onus is on the recipient spouse to give “effective notice” to the payor parent in order to trigger the date from which retroactive support is owed, w/ historical info allowed to go back only 3 yrs.
· Quantum: courts can consider table amounts, but there is discretion
· In Greene v Greene, 2010 BCCA
· Court applied these principles and looked at the four factors

· Conduct – Regarding voluntary payments made by dad in excess of agreed amount – 

· does not satisfy parent’s obligation to pay higher CS as income increases

· not appropriate substitute for table amounts

· Dad underpaid CS by almost $50k over 3 yrs, thus, not a case where payor made up for the amounts otherwise due under the guidelines by other payments

· Hardship – he failed to establish facts from which this finding could be made

· Court decided it was appropriate to make retroactive award for two years – kids are entitled to benefit of dad’s increased income but not to the full extent (mom should’ve gotten on top of issue earlier)

Arrears and variations of child support

· In Ghislieri v Ghislieri, 2007 BCCA

· Father was unemployed for 2 yrs and accrued arrears of $20k

· BCCA overturned order cancelling arrears, and ordered a new hearing to determine why the father had been  unemployed/earning low income

· Approved BCSC decision in Earle v Earle
Earle v. Earle, 1999 BCSC (Vol II p 374) [purpose of child support and what arguments aren’t legitimate for failing to pay]
· Court enunciated the basic principles of child support, variation, arrears, and maintenance, and common arguments made to cancel or reduce arrears 
· Obligation is on payor to increase child support if income goes up, and go to court to vary order if income goes down

Enforcement: Dickie; McIvor
· Support orders may be enforced under the DA, FRA, Family Maintenance Enforcement Act, Family Orders and Agreements Enforcement Assistance Act (federal), Rules of Court and Supreme Court’s equitable or inherent jurisdiction
· Family maintenance enforcement – program throughout province that you can register with to monitor and ensure payment of support 

· They have significant power to ensure payment of maintenance: can prevent renewal of drivers license or passport, garnish wages. If order isn’t changed, family maintenance will keep enforcing it. Order has to be very clear b/c they won’t try to interpret it.
· Can’t go back more than 3 years in arrears from the date of bringing an application
Dickie v. Dickie, 2007 SCC
· A court can exercise its discretion to refuse to hear the appeal of someone who has not complied with family law court orders, or stay the appeal until the person has purged their contempt
· Affirms the use of remedies such as payment of security ordered by trier of fact in circumstances where a non-payor is outside the reaches of provincial enforcement mechanisms
· Message: where there is wilful non-compliance with family court orders by a person who has the ability to pay, the consequences of non payment should be severe
McIvor v. the Director of Maintenance Enforcement for the benefit of Marjorie McIvor, 1998 BCCA
· Failures in access do not limit the obligation to pay CS or arrears in CS
· This would erode the basic principle that a child is entitled to adequate maintenance from his parents, regardless of problems associated with access
Exhibit 1: Sample Questions
Custody/Guardianship Fact Pattern
· Melissa and Alan have 2 kids:  Lisa 9 Fred 7.

· After Fred’s birth Melissa takes 8 months mat leave.  Then Alan takes 4 months paternity leave.

· Melissa is a player scout for the Vancouver Canucks and travelled 3 weeks out of 4 from October to May.  When Melissa is on the road she calls the children every night.

· From June to September, Melissa works regular office hours in Vancouver.

· Alan works for Best Buy on their Geek Squad.  He works Monday to Friday from 8 am to 4 pm.  When Melissa is on the road for the Canucks, Alan cares for both Lisa and Fred.  While Alan is at work, the children go to before school and after school care.

· Alan has an affair.  Melissa and Alan separate.

· They cannot see each other without having heated arguments.  They argue in front of the children, use inappropriate language and call each other names.


1. If you were the judge, what order would you make for custody and guardianship?

· Arguments for alan being sole guardianship: stable existence, communication problems, logistical issues with Melissa being away so much

· Co-parents – logistical issue with Melissa being out of town ¾ weeks.

· There could be interim custody order applied for and made so parents know who’s making decisions in the mean time, then at trial there can be evidence about whether parents can work together and co-parent

· Custody order is never really final b/c there could be a material change, especially when the kids get older. But it is hard, once you have an order in place, b/c you start building the status quo

2. What further information if any do you need?

· Are they married ? then use divorce act or family relations act. If they’re not married, then use FRA.

· Or in 6 months you can use FLA.

· Under FRA – joint custody, joint guardianship (Master joyce model requires parents to consult eachother and if they can’t reach joint decision, there’s a trump parent), or sole custody, sole guardianship

· Who is responsible for the conflict? Under both DA and FRA, court must consider parent’s ability to facilitate access for the other party. If you can show that one of them doesn’t have the best interest of the children as their primary focus, that might be reason not to make them sole guardian or sole custody parent.

· How are the parents currently making decisions? Is one acting more like the guardian already?

· Conflict – whether conflict is “real and continuing” – if it is then shouldn’t be looking at joint parenting

· Can’t assume that a joint parenting regime will help them resolve their conflict 

· What could judges do to assist in minimizing conflict? Counselling (under FLA the courts will be able to make orders for counselling), divide up who makes decisions in relation to what (new FLA under parental responsibilities allows this), court can make order specifying communication methods (under new FLA as well), court can make it so parents don’t see each other (moves from custody and guardianship into access realm)

· Courts will only consider alan’s new relationship if it will have a negative impact on the kids. Court may question his decisions like if he moves in with her, and unless she poses an impact on the children then it’s not seen as an issue.

***Use caselaw to support this decision
Exhibit 2: Impediments/Marriage Defects
	Impediment or Defect
	Effect on the Marriage

	Identity of Sex (but see Civil Marriage Act)
	[used to be] Void

	Prior Existing Marriage
	Void

	Relationship within Prohibited Degrees
	Void

	Informal Marriage
	Void

	Failure to comply w/ specific statutory formalities
	Valid, except where applicable Marriage Act, expressly, or by necessary intendment, decrees nullity

	Non-age: either party below the marriageable age of the common law (boys 14 yrs, girls 12 years)
	Void (except, possibly, where the applicable Marriage Act otherwise decrees), but capable of ratification by continued cohabitation after attainment of age

	Non-age: marriage contracted by a minor of marriageable age but below the age of marriage majority without the required consent of parent or guardian
	Valid unless applicable Marriage Act, expressly or by necessary intendment, decrees nullity

	Insanity
	Void but capable of ratification by continued cohabitation after recovery

	Drunkenness or drug intoxication depriving party of reason and volition
	Void but capable of ratification by continued cohabitation after sobering up

	Force, fear, duress
	Voidable at instance of coerced party

	Mistake as to the nature of the ceremony or the identity of the other party
	Void

	Fraud
	Valid, unless fraud induced a material mistake, ie. as to the nature of the ceremony or the identity of the other party

	Incapable of performing sexual aspects
	Voidable


Exhibit 3: Spousal Support Steps
1. Are you entitled? Do you meet definition of spouse under DA or the FRA/FLA? 

2. Remember child support priority – and divide assets first
3. Interim support under DA s. 15.2(2) / FRA s. 9 / FLA s. 216
4. Limitations? 
a. Under FRA 1 year since when the “spouses” separated (s. 1) 
b. Under FLA 2 years since divorced, nullity, or if common-law separation (s. 198)
5. Consider support granting provisions:

a. DA - look to section 15.2(4) for criteria to grant support and s. 15.2(6) for the objectives

b. FRA - look to s. 89 for the obligations to pay support and s. 93(4) for the criteria for quantum

c. FLA - look to s. 161 for the objectives and s. 162 for the criteria

6. Basis for Entitlement
a. Compensatory – focus on the effect of marriage in either impairing or improving each spouse’s economic prospects.  

- Basis is DA s. 15.2(6)(a) (and (c)?) and 17(7)(a) (and (c)?); FRA s. 89(1)(a); FLA s. 161 (a) and (c)
- continue until adequate compensation has been made 

b. Non-Compensatory – applicant must show need for support and that the respondent is able to pay support 

- Basis is DA s. 15.2(6)(c) and (d); FRA s. 89(1)(d); and (c) FLA 161(c) and (d)
- marriage may give rise to a support obligation. It is not the marriage, but the relationship and the expectations that flow from it that give rise to the obligation

c. Contractual Support - give weight to the agreement unless the current circumstances represent a significant departure from the reasonable outcomes anticipated by the parties, in a manner that puts them at odds with the objectives of the Act (Miglin/Hartshorne)
- Basis is DA s.15.2(4) FRA s.89(1)(b) FLA 163 and 164 

- Two Step Test to set aside agreement (Miglin)
i. Whether the circs in which the agreement was made result in an agreement that was obtained fairly (did one party take advantage of the other), or if the substance of the agreement at formation failed to comply substantially w/ the general objectives of the DA; and 

ii. Whether at time of application, the agreement substantially complies with the objectives of the Divorce Act and whether enforcement of the agreement still reflects the original intention of the parties.
7. Quantum and Duration –(in addition to what’s in FLA s. 162) Moge - that the spouses should be placed in a position as close as possible to that enjoyed before the marriage breakdown – longer marriage greater presumption to equal standards of living

- Depends on basis for entitlement

- Needs and Means (all pecuniary resources and earning capacity)

- Duration depends on facts of each case
8. Spousal Support Guidelines

a. The “Without Child Support” Formula

Gross income difference between the spouses and length of marriage
Reflects both compensatory and non compensatory objectives. 

b. The “With Child Support” Formula – based on net incomes
For child support: The divorce act requires the parties to be married and the FLA and the FRA do not so their definition of who is a "child" differ as do the definition of parent (step-parent). Once the definitions have been met the determination is all based on the guidelines and the case law explaining the guidelines will apply to all. 

For spousal support the FLA wording mirrors that of the divorce act. So you can use the case law on the divorce act to interpret the FLA if needed. The FRA's s.89 and 93 differ somewhat from the divorce act (the factors and the objectives), but they have been interpreted as falling into the compensatory, non-compensatory and contractual models of spousal support.

So make sure the people meet the definition (married or not) and tell me which act you are applying and apply it.
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