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[bookmark: _GoBack]Calder v. British Columbia (1973) SCC (Feb. 26)
Facts: P are representatives of Nishga Tribe + claim their right to their land has never been extinguished
Issue: Do Aboriginal land claims exist? Have they been extinguished?
Ratio: Aboriginal title exists, but it’s extinguished once government exercises control over land
Analysis: Judson J (for 3 judges) → Indian title doesn’t come from RP, 1763 because they were there when European settlers came 
Indian title had existed, but were extinguished
3 other judges → Indian title hadn’t been extinguished
1 judge argued that P needed permission from government to sue, didn’t have it, thus, they had no right to sue 

Delgamuukw v. British Columbia (1997) SCC (Feb. 26) 
Facts: P wanted to claim title to an area of land
Issue: What is the nature of Aboriginal rights under s. 35(1)?
Ratio: Ratio: Oral history can be used as evidence
Aboriginal rights have to be adjudicated in a way that reflects both Aboriginal perspectives + Canadian legal + constitutional structures.  
Justification →  Aboriginal rights themselves are aimed at reconciliation of prior occupation of North America by Aboriginal nations + Crown sovereignty
Nature of Aboriginal title
Aboriginal title is a right to the land itself + more than just a licence to occupy and use
Ultimate sovereignty + underlying title (fee simple) lie with Crown
Aboriginal title is inherent, inalienable except to the Crown, held communally, sui generis 
Lands held pursuant to Aboriginal title cannot be used in a manner irreconcilable with community’s continued relationship with land
Proof of Aboriginal title
The land was occupied prior to the Crown’s declaration of sovereignty
The occupation was exclusive
For the meaning of occupation: look to both Aboriginal and common law perspectives; and take account size, lifestyle, resources and technological abilities of claimant FN and the character of the land being claimed
Must have continuity between pre-contact + post-contact occupancy
However, straight chain is too strict
Extinguishment of Aboriginal title
Since confederation, only fed had authority to extinguish (not provinces)
Pre-confederation → British government
How
Pre-1982 → bilaterally/unilaterally, if intention sufficiently clear + plain
post 1982 → bilaterally  
Justification of infringement of Aboriginal title
Both federal + provincial governments can regulate Aboriginal rights
If prima facie infringement shown, then regulation valid only if government can demonstrate
Compelling + substantial legislative objective (quite broad)
Restriction meets fiduciary obligations of Crown
Might need to balance with other interests
What is sufficient will depend on circumstances  
Analysis: Ordered new trial 
Quotable: Trudeau + Chrétien wrote White Papers partly as a response to American Civil Rights Movement + this decision
Stated that Aboriginal Status should be extinguished because separate could not ever be equal
Response was the Red Paper, which argued that abolishing Aboriginal Status wouldn’t be helpful

Guerin v. Canada (1984) SCC (March 4) 
Facts: Feds make land deal with company on behalf of Musqueam band
	Feds failed to explain actual terms to band + when they found out, protested
Issue: What is the relationship between feds + Aboriginals?
Ratio: Confirmed that aboriginal title exists in conjunction with underlying Crown title	 
Described aboriginal title as “sui generis” (unique)
Can’t understand Aboriginal title in relationship to other property categories (e.g. fee simple) 
Held that, since aboriginal title land can only be surrendered to the Crown, this creates a fiduciary relationship
Analysis: Feds failed in their fiduciary duty 
Quotable: Trudeau + Chrétien wrote White Papers partly as a response to American Civil Rights Movement + this decision
Stated that Aboriginal Status should be extinguished because separate could not ever be equal
Response was the Red Paper, which argued that abolishing Aboriginal Status wouldn’t be helpful

R. v. Marshall; R. v. Bernard (2005) SCC (March 4) 
Facts: Charges under Crown Lands Act (Marshall) and Crown Lands and Forests Act (Bernard) cutting timber on Crown land without a permit
Accused (both Mi'kmaq) argued that they were entitled to log there, because of Aboriginal title; treaty right
Issue: How to consider both Aboriginal and common law perspectives in determining whether occupation has been proven? 
Ratio: Both must be considered
Analysis: McLachlin CJC → Look at pre-sovereignty aboriginal practices + land use + translate that as faithfully as possible into a modern right
LeBel J → agrees with McLachlin finding, but would give more weight to Aboriginal perspectives → look at Aboriginal systems of law that existed pre-sovereignty 

R. v. Sparrow (1990) SCC (March 4) 
Facts: P exceeded fishing license 
	P argued that s. 35(1) gave him rights, which exceed the license 
Issue: What is the relationship between s. 35(1) and other laws?
Ratio: 4 step test looking at Aboriginal rights
Did the claimed Aboriginal right exist in the past? 
If the Aboriginal right existed, does it still exist or was it extinguished? 
Who can extinguish?
Only feds (before confederation, British Crown)
Can Aboriginal rights be extinguished unilaterally by the gov’t?
Pre-1982, Federal gov’t could extinguish Aboriginal rights both bilaterally and unilaterally
Post-1982, cannot have unilateral extinguishment
Does the regulation prima facie interfere with the Aboriginal right? 
Is the limit unreasonable?
Does it impose undue hardship?
Must take account of Aboriginal perspectives in considering these questions
If regulation prima facie interferes with an Aboriginal right, can this be justified? 
Valid legislative objective?
If yes to A, does regulation reflect the fiduciary relationship between the Crown and Aboriginal peoples? 
	Existing in s. 35(1) means:
Rights in existence in April 1982
Rejects “frozen rights” doctrine
Analysis: P had right under s. 35(1)
Quotable: First time SCC considered impact of s. 35(1) of Constitution Act, 1982 on Aboriginal rights
s. 35(1) “Existing aboriginal and treaty rights  of the aboriginal peoples of Canada are hereby recognized and affirmed.”

R. v. White and Bob (1964) BCSC (Feb. 26) 
Facts: Aboriginals used Douglas Treaty as basis for defending their hunting rights from change in Wildlife Act
Issue: Was the Douglas Treaty a treaty?
Ratio: Douglas Treaty is a treaty
In interpreting agreements, should interpret upon common understanding between parties + not rigidly upon text + form only as a contract
Analysis: D can use Douglas Treaty for their defence
Quotable: Trudeau + Chrétien wrote White Papers partly as a response to American Civil Rights Movement + this decision
Stated that Aboriginal Status should be extinguished because separate could not ever be equal
Response was the Red Paper, which argued that abolishing Aboriginal Status wouldn’t be helpful

St. Catherines Milling & Lumber Co. v. The Queen (1888) JCPC
Facts: Feds granted right for a company to collect lumber from Ontario Aboriginal Land
	Provinces believed that they had the right to grant/deny access to companies
		Provinces argued that Aboriginals had moral, but not legal right to land + had no title
Issue: Do Aboriginals have title?
Ratio: Aboriginals had “personal + usufructuary right”  right to use, but owning, thus, Aboriginal right was a blemish on Crown title  
If Aboriginals had fee simple rights to land, this might have been different, but they don’t 
Analysis: Provinces have right to land as "Lands reserved for the Indians" refers only to “Indian Reserves” 

William v. British Columbia (2012) BCCA
Facts: 2 Nations are claiming Aboriginal title + rights over land in BC
Issue: What are the Aboriginal rights (including title) of the Xeni Gwet’in + Tsilqot’in First Nation in west central interior of BC?
Ratio: Aboriginal title must be proven on a site-specific basis
Found that whole area or nothing to be granted title, couldn’t grant partial title given the issue before the court 
However, did state what partial areas he would have granted title if that were possible
Title can only be proven over a tract of land that has reasonably established boundaries
Can’t prove title for mild presence over large area, must have significant population + dwellings
Test → intensive presence, with dwellings, over definite track of lands with reasonably foreseeable boundaries
Analysis: Neither Ps have rights over land 




