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History (March 5)
· Medieval era → group of people get together over land + do dirt ritual
· Early modern → shift to documental approach
· Creates title searches to help prevent fraud
· Seller has stack of papers proving good title through all the transfers → “buyer beware” principle 
· 18th century → Land Registration Act
· State starts to play larger role in ensuring state of title publically
· Voluntary enrollment, so actual state of title + registered isn’t perfect
· Still “buyer beware” principle because registered doesn’t equal good title 
· 19th century → Registering title to land 
· Makes registry providing evidence of good title 
· 20th + 21st century → helped jurisdiction to convert to Land Registration System  from Land Title Registration System
· Usually migrates to new system when the land is sold
· Deed Registration System → early system
· Registry office is simply a depository + not mandatory
· Perks to registering → priority to deed that’s registered over non-registered deed 
· Overriding interests take effect in spite of not appearing in chain of title
· Purchaser’s solicitor has role of finding and evaluating all documents of title affecting the parcel in question (customary - 40-60 year search)
· Search must be done every time property sold
· 3 types of deed registration system
· Race to register system → 1st person to register has priority 
· Notice system → Priority ranked on basis of whether subsequent transaction was undertaken with notice of a prior transaction
· Race-notice system → 1st person to register has priority, provided that they didn’t have notice of any previous interests
· Example
· A sells his house to B. B doesn’t register the sale. Next, A sells his property to C, who registers that sale while knowing of the previous sale of the property to N
· Race to register system → C would have priority 
· Notice system → B
· Race-notice system → A
Nemo dat quod non habet (March 7)
· “You can’t give better title than you have”
· Protects property rights of original property owner 
· Exceptions → due to tension between smooth economy + protection against fraud 
· To take advantage of any exception to rule, you must:
· Be a bona fide purchaser for value without notice (BPFPVWN) → change of value between parties through good faith on at least 1 party’s part 
· You must fit within 1 of recognized exceptions 
2. Property due to Act
2. Rule still applies to money 
· Doesn’t apply to fs anymore, but does apply to charges when:
. Where mortgage is forged (but underlying title fine) (Credit Foncier v. Bennett)
. Where underlying fs from which a mortgage is granted is invalid (Gill v Bucholtz)
. Where discharge done fraudulently? Maybe (revisit TJ’s view in Canadian Commercial Bank v. Island Realty)
Torrens System (March 7)
· Rationale for system
· Simplify land transactions + reduce transaction costs
· Reduce risk of loss to individuals
· Although, does increase the risk to those who were defrauded
· Make sure full economic potential of land resource is unlocked
· Terms
· Mirror → System itself reflects all relevant property interests at present moment
· Curtain → Purchaser need not be concerned with any transactions not on record
· Need not search title
· Assurance/net → if a property owner suffers because of an error on the record, compensation is provided by government 

Title Registration in BC (March 7)
· 2-tier approach 
· 1st tier → title is absolute  true of BC after 1921
· 2nd tier → title is absolute + indefeasible
· Indefeasible → title can’t be annulled by prior act that might undermine validity of current rights
· 2 types → If registered with fraud, then can’t get title  
· Immediate indefeasibility
· Deferred indefeasibility  requires 1 set of clean hands 

Land Title Registration (March 11)
· Three classes of parties (Lawrence v. Wright):
· Original owner
· Intermediate owner  person who dealt with the party responsible for the fraud
· Deferred owner  bona fide purchaser or encumbrancer for value without notice who takes from the intermediate owner
· Indefeasibility 
· Immediate indefeasibility  intermediate owner’s interest is indefeasible
· A purchaser for value who obtains a certificate of title without knowledge that the certificate of title was obtained by fraud will receive protection of land titles legislation 
· Deferred indefeasibility  only a deferred  owner defeats the original owner’s title
· A purchaser for value who obtains a certificate without knowledge that previous certificate of title was obtained by fraud doesn’t receive protection of land titles legislation + loses her certificate of title to original owner
· Indefeasible title is delayed until person acquiring interest does so from person who is registered owner + is, therefore, at least 1 step removed from rogue + forged transfer instrument 
· Does the Principle of Indefeasibility apply to all interests, or only to some interests?
· The LTA draws a distinction between fs interests and charges
· What is a charge? (see s. 1)
· An estate or interest in land less than the fee simple and includes
· (a) an estate or interest registered as a charge under section 179, and
· (b) an encumbrance;
· Includes life estate, lease, mortgage
· Indefeasibility only applies to fs interests (s. 23(2); 25.1) (Gill v. Bucholtz)
· Charges are defeasible if based on a void instrument (26(1)) 
· 26  (1) A registered owner of a charge is deemed to be entitled to the estate, interest or claim created or evidenced by the instrument in respect of which the charge is registered, subject to the exceptions, registered charges and endorsements that appear on or are deemed to be incorporated in the register
1. “Deemed to be” is a rebuttable presumption (Credit Foncier v. Bennett)
3. (2) Registration of a charge does not constitute a determination by the registrar that the instrument in respect of which the charge is registered creates or evidences an estate or interest in the land or that the charge is enforceable. 

Land Title Registration Act (March 7)
· Compulsory title registration → ss. 175(1), s. 20(1)
· Assurance fund (net) → s. 296(1) – (4)
· In order to make a successful claim against the assurance fund, the person wrongfully deprived must be able to show they would have recovered the land under a CL conveyancing system
· Legal Interest v. Legal interest conflict for insurance 
· Nemo dat rule governs → priority based on chronology (1st in time)
· A owner of Blackacre in fee simple 
· A grants a legal lease of land to B for 10 years
· A then sells freehold to C
· C is not aware of existence of lease
· Result → C is bound by pre-existing lease 
· A purports to sell Blackacre to C
· C obtains a deed + takes possession of premises, all the while oblivious to any defect in title
· A had already transferred the land to B
· Result → B has title, C has nothing
· Title insurance
· Indemnifies for actual loss
· Creates, for the insurer, a duty to defend the title on the insured’s behalf
· Holt Renfrew & Co. v. Henry Singer Ltd. suggest that one result of the BCCA decision in Gill v. Bucholtz will be to increase the use of title insurance
· Registration gives indefeasible title (mirror) → ss. 23(2), 23(2)(i), 25.1
· Certainty in proof of title by reference to a certificate issued by registrar + made conclusive by law → s. 23
· Abolition of doctrine of notice (curtain) → s. 29(2)

Notice (March 12)
· Ideally, the public title register should be enough to inform buyers of title status, but reality doesn’t match because of s. 29(2) LTA 
· Except for participating in fraud, a buyer isn’t affected by notice of unregistered interest 
· Prior to Act, the rule was “buyer beware”
· Pre-existing legal + equitable interest could be used against buyer regardless of their knowledge
· Types
· Actual notice → knowledge of a fact actually brought home to someone
· Express notice → actual notice in which knowledge of facts is acquired directly
· Implied notice → knowledge that the law imputes to a person because of that person’s knowledge of other facts from which the fact in question can be occurred
· Constructive notice → knowledge of facts that a person is conclusively presumed to have 
Fraud (March 12)
· Legal concept of fraud
· Intentional or reckless making of a false representation of fact with the intention that the representation be acted on 
· Reliance on that false representation by the person to whom it was made to the detriment of that person
· Equitable concept of fraud
· CL fraud (above), as well as
· Conduct in breach of obligations of conscience – including trying to defeat a prior, competing interest of which you have notice (Harris) 
· Does knowledge of unregistered interest amount to fraud?  2 lines of authorities
· Yes (Hudson’s Bay Co v. Kearns & Rowling)
· No, raud requires dishonesty in addition to mere registration with actual notice (Assets Co. v. Mere Roihi, 1905 NZ, Holt Renfrew & Co. v. Henry Singer Ltd.) 
· [bookmark: _GoBack]Requires element of dishonest conduct/intention  examples
1. The purchaser’s acceptance of rent after completion of the transfer and assignment of its interest as lessor to a bank as security, and subsequent repudiation of the unregistered lease (Me-n-ed’s Pizza Parlour Ltd. v Franterra Developments Ltd., [1975] BC) 
1. Contracting for the sale of the land on the basis that existing leases will be honoured and then repudiating them after the transfer of title on the basis that they were not registered at the time the title was acquired (1198952 Alberta Ltd v. 1356472 Alberta Ltd., (2008) ABQB)
1. Collusion between the purchaser and the vendor to defeat an unregistered interest (Alberta (Minister of Forests, Lands and Wildlife) v. McCulloch, [1992] ABCA)
. What accounts for different tests? → 2 views of role of land title registration statutes
3. Strong CL position (statutes only displace CL to extent necessary)
3. Statutes meant to implement pure Torrens principles 
2. Legislation should be interpreted strictly 
. Some courts follow the 1st approach, some the other
4. Harris + Au argue that 
1. Courts appear more likely to find fraud where there is express or actual rather than constructive notice
1. If the registered holder of the interest has notice only after it changed its position in reliance on the absence of a prior registered interest, then notice is likely to be irrelevant.  
1. Courts seem more likely to find that notice of a prior unregistered interest amounts to fraud where the prior unregistered interest is the fee simple interest
. BCLI recommendation for changing
5. Amend the LTA to provide expressly that knowledge of an unregistered interest or instrument on the part of a person transacting with a registered owner is not fraud 
5. Define fraud: fraud found if the person taking a transfer or assignment from the registered owner actually knew that the owner of the unregistered interest was not acquiescing in the subsequent transaction and would be prejudiced by it (1990 Report → Joint Land Committee) 
5. Add a new exception to 29(2): confined to cases in which someone seeks to obtain priority through registration while ignoring knowledge of an unregistered interest, if that knowledge was gained 
3. (a) before entering into a binding contract with the registered owner in the case of transactions where value is exchanged for an interest in land, or 
3. (b) before a title or interest obtained through a gratuitous transfer or assignment from the registered owner is registered





