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Principles (Oct. 30) (Gould Estate v. Stoddart Publishing Co. Ltd.)
· Misappropriation of Personality isn’t about not to have publicity, but to be able to control that publicity 
· Main harm the tort tries to prevent person’s right to exploit their own image for commercial gain + control how the profits are to be gained (quoted from US case)
· Shouldn’t be interpreted too broadly, must be balanced with public interest, especially freedom of expression
· Suggests right to action of this tort passes onto heirs  depends on province
· Some provinces have legislation limiting it to person’s lifetime
· ON doesn’t have legislation, common law doesn’t set limit, but in this case, does say that 14 years is reasonable (took a look at copyright limits, thus, potentially up to 50 years after death)

Tests (Oct. 30)
· Test (Krouse v. Chrysler Canada)
· Whether P had a “saleable product advertising ability”?
· Whether such ability was a property right protected by law?
· Whether the D’s use was an appropriation of such a right?
· Was P damaged? 
· Newer Test (Gould Estate v. Stoddart Publishing Co. Ltd.)
· P’s recognizable
· Audience would assume P’s endorsing product
· As a result, P’s ability to market self is reduced 
· Should take a look at purpose of use, if it’s primarily about providing information to public, almost always have immunity, but if it’s primarily about economic use, can have tort 
· Sales v. subject distinction
· Is the use trying to sell something or say/learn about the subject (person is actually subject of work)
· Sales would allow for invoking tort, subject distinction wouldn’t 
· Distinction isn’t always clear
Privacy Act, RSBC 1996, c 373 (Oct. 30)
· Can argue Misappropriation of Personality through this act or common law
· Statute section for misapprpriation (s. 3)
· “Portrait” means (s. 3(1))
· A likeness of another deliberately disguised to resemble the P/caricature 
· s.3(4)
· Not liable for group photos unless P is emphasized (e.g. circle individual) 
· Right of action after death (s. 5)
· Doesn’t survive after death, must use common law


Privacy Act, RSBC 1996, c 373
[bookmark: section3]Unauthorized use of name or portrait of another
3  (1) In this section, "portrait" means a likeness, still or moving, and includes
(a) a likeness of another deliberately disguised to resemble the plaintiff, and
(b) a caricature.
[bookmark: _GoBack](2) It is a tort, actionable without proof of damage, for a person to use the name or portrait of another for the purpose of advertising or promoting the sale of, or other trading in, property or services, unless that other, or a person entitled to consent on his or her behalf, consents to the use for that purpose.
(3) A person is not liable to another for the use for the purposes stated in subsection (2) of a name identical with, or so similar as to be capable of being mistaken for, that of the other, unless the court is satisfied that
(a) the defendant specifically intended to refer to the plaintiff or to exploit his or her name or reputation, or
(b) either on the same occasion or on some other occasion in the course of a program of advertisement or promotion, the name was connected, expressly or impliedly, with other material or details sufficient to distinguish the plaintiff, to the public at large or to the members of the community in which he or she lives or works, from others of the same name.
(4) A person is not liable to another for the use, for the purposes stated in subsection (2), of his or her portrait in a picture of a group or gathering, unless the plaintiff is
(a) identified by name or description, or his or her presence is emphasized, whether by the composition of the picture or otherwise, or
(b) recognizable, and the defendant, by using the picture, intended to exploit the plaintiff's name or reputation.
(5) Without prejudice to the requirements of any other case, in order to render another liable for using his or her name or portrait for the purposes of advertising or promoting the sale of
(a) a newspaper or other publication, or the services of a broadcasting undertaking, the plaintiff must establish that his or her name or portrait was used specifically in connection with material relating to the readership, circulation or other qualities of the newspaper or other publication, or to the audience, services or other qualities of the broadcasting undertaking, as the case may be, and
(b) goods or services on account of the use of the name or portrait of the other in a radio or television program relating to current or historical events or affairs, or other matters of public interest, that is sponsored or promoted by or on behalf of the makers, distributors, vendors or suppliers of the goods or services, the plaintiff must establish that his or her name or portrait was used specifically in connection with material relating to the goods or services, or to their manufacturers, distributors, vendors or suppliers.
[bookmark: section5]Action does not survive death
5  An action or right of action for a violation of privacy or for the unauthorized use of the name or portrait of another for the purposes stated in this Act is extinguished by the death of the person whose privacy is alleged to have been violated or whose name or portrait is alleged to have been used without authority.


