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Bird v. Fort Frances (1949) ONHC (Nov. 6) (p. 340)
Facts: P found a stash of money on private property while he was trespassing
	No claim was made for money by owner of land on which money was discovered, nor by any alleged true owner
Issue: Can P profit from his law breaking?
Ratio (Mcruer CJ): Doesn’t matter if finder is trespassing when they come across the chattel Analysis: P retains money

The National Trustees Executors and Agency Company Limited v. O’Hea (1905) UK (Nov. 8) (p. 356)
Facts: Deceased when close to death clearly stated that coachman had custody of horses + coach
	No doubt intention to gift, but no change in possession actually occurred 
Issue: Does the coachman now own the coach + horses? 
Ratio (A’Beckett J): Words of gifts, but no change in possession, isn’t sufficient delivery
Analysis: Coachman doesn’t own coach + horses 
Quotable: Might have worked if there was symbolic delivery (e.g. give something that represents gift)
		More controversial than constructive delivery since it allows owners to retain control of gift
	Public policy  would be dangerous to relax a rule which requires some visible act as an essential (delivery), when the only other essential is that certain words should be spoken

Nolan v. Nolan & Anor (2003) Australia (Nov. 8) (p. 350) 
Facts: P claimed that her adopted mother was given paintings by D
	Paintings weren’t delivered before D died
Issue: Were the paintings successfully gifted to P?
Ratio (Dodds-Steeton J): Inter Vivos gifts has 3 elements
		Intention to make a gift 
		Acceptance of gift
		Sufficient act of delivery 
	Until deliver occurs, the donor can retract the gift
	Words of gifts are usually necessary to demonstrate intention (but aren't always required)
Analysis: P doesn’t have rights to paintings as there was no delivery
Quotable: Public policy  items that were buried with dead aren’t abandoned/
		If they were, then people would be permitted to loot graves, doesn’t qualify as res derelictae
	Res derelictae  things voluntarily abandoned by their owner with the intention to have them go to the 1st person taking possession

Re Bayoff Estate (2000) SaskQB (Nov. 8) (p. 358)
Facts: Bayoff had terminal cancer + gave Simard key to his safety deposit box, telling her to have it 
	At bank, paperwork was needed, but Bayoff was already dead
	Simard was executor of his estate
Issue: Does Simard have possession of safety deposit box? 
Ratio (Krueger J): Gift is a gratuitous transfer of the ownership of property 
Donatio Mortis Causa has 4 elements
		Contemplation of death
		Conditional on death
		Delivery  actual/constructive
		Property capable of passing by DMC
Inter Vivos gifts has 3 elements
		Intention to make a gift
		Acceptance of gift
		Sufficient act of delivery 
	Constructive Delivery has 2 elements
		Has donor retained means of control? If yes, delivery hasn’t occurred
		Has the donor done all that can be done to divest title in favour of done?  if no, delivery hasn’t occurred
	Affirmed Strong v. Bird (1874) UK Eng. Ch. Div. (p. 363) rule that imperfect gifts can be perfected if done becomes an executor under Will of donor + intent to make gift continues until donor’s death 
Analysis: Wasn’t Donatio Mortis Causa because it didn’t fulfill criteria of conditional upon death, gift was meant to be immediate, thus, it’s an Inter Vivos gift
	Simard get the safety deposit box because she was the executor of Bayoff’s will

Re Cole (a Bankrupt) Ex. p. The Trustees v. Cole (1964) UKCA (Nov. 8) (p. 358)
Facts: Husband showed wife his house + declared “it’s all yours” both lived there, but treated house + furnishings to be hers
	Husband becomes bankrupt + bank went after house + furnishings
	Wife argued that bank can’t get proceeds because the house was hers, not his 
Issue: Did the husband successful gift the house to the wife? 
Ratio (Herman LJ): Public policy reasons to ensure delivery requirement isn’t watered down
			Balance between lesser harm of not gaining genuinely given gifts and greater harm of increased uncertainty in determination of such claims in cases such as cohabitants, trustee, bankruptcy
Analysis: Not a gift because there wasn’t a delivery
Quotable: Trial judge found it was a gift
Live issue in matrimony property, whether common use makes common ownership of property

Thomas v. The Times Book Co Ltd. (1960) UK (Nov. 8) (p. 354)
Facts: P wrote poetry + short stories
	His estate wanted to regain manuscript of a story, which D alleged P had gifted to them
[bookmark: _GoBack]	D alleged P had given them a list of pubs where the manuscript might be + that they could have it if they found it 
Issue: Was there sufficient delivery to gift the manuscript to D? 
Ratio (Plowman J): Delivery may follow/precede the intention to give
	Delivery can be effective even if done originally held the property in a different capacity 
	D had onus to prove it was a gift
Analysis: D to own manuscript 
