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History of Trusts (Nov. 15) 
· After Norman Conquest, common law was seen as rigid
· “Use” was a workaround attempted to soften common law
· Property transferred to a trusted friend, who held it “for the use” of the transferor
· Terminology 
· Person to whom land was conveyed → feoffee to use
· Person conveying the land → cestui que use (beneficiary) 
· Chief advantages that flow from use of “uses”
· Evade feudal burdens
· “Uses” could be disposed of by will
2. Allowed will to dispose of items that common law prohibited from being disposed of by will by making these items in “uses”
3. Provided a means of overcoming many of the rigid rules of common law 
. Major issue	
4. Common didn’t recognize the “use”, only recognized the person with the legal estate, therefore, required feoffee to use to be trustworthy 
4. Person with beneficial ownership recognized by Courts of Equity as petitions began from feoffee to use didn’t obey the cestui que use
. Statute of Uses passed
5. Purpose → divest the legal estate from the feoffee to use + vest it in the cestui que use
5. Created when government didn’t like the uses because it divested them of property/money from dues that people were avoiding by creating uses
5. Workaround were found (Statute of Uses interpreted narrowly)  
. Eventual terminology changes
6. Use = trust
6. Feoffee to use = trustee
6. Cestui que use = beneficiary (eq interest)
6. Person creating trust referred to as settlor
4. Can be 3rd party, trustee, or beneficiary
Role of Trusts (Nov. 15) 
· Organize management of family property + its transmission to the next generation
· Minimize tax liability
· Quietly acquire land necessary for a major development
· Protect land from development 

 Types of Trusts (Nov. 15) 
· Resulting Trust (Ziff) (p. 466)
·  Arise by implication
· Beneficial/equitable interest in the property results back to the settlor (the person that created the trust) or that person’s estate (if the settlor has died) 
· Recognized in 2 main circumstances 
· Trust document doesn’t dispose of all the beneficial interests in property
· Gratuitous transfers 
· Equity prefers bargains, not gifts
· Presumption of Resulting Trust, some situations where Presumption of Advancement applies (Pecore v. Pecore, Madeson Estate v. Saylor)
· Resulting Trust = A has property + transfers both equity + legal title to B
· Presumption of Advancement = A has property + transfers legal title to B, retains equity 
· Presumption rebuttable by D on a balance of probabilities 
· Presumptions 
· Transfers between parents to minor children → Presumption of Advancement
· Public policy  parents transfer to advance children in world 
· Transfers between parent to adult/independent children → Resulting Trust
· Public policy  parents transfer to have help in caring for estate 
· What presumption should apply in the context of a transfer of property between spouses?
· Used to be:
· Husband to wife = Presumption of Advancement
· Wife to husband = Resulting Trust
· 1979 case cast doubt on this principle, this case agrees that any transfer of property between spouse is a Resulting Trust
· Constructive Trust (Ziff) (p. 478)
· Institutional Constructive Trust
· Imposed in circumstances in which a person has acquired property for his/her own benefit, at the expense of another to whom the person owes fiduciary duty (Solo case)
· Remedial Constructive Trust
· Used to provide a remedy in situations in which a title holder of property would be unjustly enriched unless equity compelled him/her to share property with someone who contributed to acquiring/improving property
· Unjust Enrichment Test (Kerr v. Baranow; Vanasse v. Seguin) (p. 480)
· [bookmark: _GoBack]Enrichment/benefit to the defendant  
· Corresponding deprivation of P
· Absence of a juristic reason for enrichment
· Remedies for Unjust Enrichment (Kerr v. Baranow; Vanasse v. Seguin) (p. 480)
· Monetary award  Fee for Service
· Usable, but narrowly applied 
· Taking into account mutual exchange of benefits
· Proprietary award  Remedial Constructive Trust
· Sufficiently substantial + direct link/causal connection/nexus between P’s contributions + a specific property
· Monetary award insufficient
· Extent of interest proportionate to contributions 
· Remedies of Unjust Enrichment made out → Joint Family Venture
· Monetary award calculated according to share of accumulated wealth proportionate to claimant’s contributions
· Test for whether a Joint Family Venture applies
· Mutual effort → did parties work collaboratively toward common goals? 
· Economic integration → more extensive integration, more likely Joint Family Venture
· Actual intent → did parties intend for lives to be part of larger, common venture
· Priority of family → in decision-making, detrimental reliance for sake of family 
· Applied if P proves: 
· No link between contributions + a specific property 
· Thus, no Constructive Trust
· Link between joint effects of parties’ contribution + accumulation of wealth
· Propriety + monetary award were seen as insufficient




