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Airspace (Oct. 2): (Ziff) (p. 176)
· Cujus est solum, ejus est usque ad coelum et ad inferos 
· Owner of real property owns up to the heavens + down to the centre of the earth
· No longer true as technology has increased (e.g. planes)
· Rules for ownage (Didow v. Alberta Power Ltd.)  (p. 176)
· Transient invasion
· A transient invasion into the air space above another’s land at a height not likely to interfere with the land owner - will not constitute a trespass 
· Permanent structural projection
· Constitutes a trespass if it - in any way - impinges on the actual/potential use + enjoyment of the landowner’s land 

Subsurface (Oct. 2): (Ziff) (p. 184) (Oct. 2)
· Cujus est solum, ejus est usque ad coelum et ad inferos 
· Owner of real property owns up to the heavens + down to the centre of the earth
· No longer true as technology has increased (e.g. mining technology)
· In BC, generally if you own land, you own the surface, including subsoil
· Generally subsurface rights are excluded per s.50 of Land Act, RSBC 1996, c.245
· Pipelines 
· Has to be at least 0.6 m below the surface 
· Enbridge buries 3 ft below the surface 
· Pipelines is a trespass
· Interferes with enjoyment of land (e.g. can’t build a pool)
· In subsoil, which is part of my property
· Trespass land in creating the pipelines 
· Authority to expropriate land for pipeline given in s.34(3) and (4) of the Oil and Gas Activities Act, SBC 2008, c. 36
· Mineral Tenure Act, RSBC 1996, c.292
· Free Miner
· Means a person who holds a valid + subsisting free miner certificate issued under this Act or any of the former Acts
· Person has to be over 18, live in the area for 180 days/year, sign the documents, pay $25 fee (or it’s free if you’re over 65)
· May enter mineral lands to explore for minerals/placer minerals
· There are exceptions to mineral land
· E.g. land with a building on it, orchard land, a park
· Can’t enter private property unless you’ve given notice to the owner first + compensate their loss/damage to the land
· If the owner refuses entry, either party may apply the Surface Rights Board for arbitration, who may allow minor over the land despite owner objections 

· Tests used to determine if something is a “mineral”
· Vernacular test - what do people in the profession consider is a mineral
· Purpose + intention test - what does the statute consider is a mineral
· Mainly used in BC
· Means an ore of metal, or a natural substance that can be mined, that is in the place or position in which it was originally formed/deposited/is in talus rack
· Exceptional circumstances test - what is exceptional on the land
· Critique of Mineral Tenure Act
· Came from gold rush era + when mineral extraction was seen as essential to BC’s economic development 
· Favours miners
· Miners should be required to gain consent from landowner 
· Maybe should expand exclusions of which land’s mineable s.11(2)
· Maybe should expand s.19(1) on right of entry on private land + compensation 
· Mineral Right of Way Act
· Act details how a person can get to the mineral land 
· Petroleum and Natural Gas Act
· Legislation about how to get petroleum + natural gas 
· Right of Support  (Oct. 4)
· If excavation on adjacent/subjacent land causes damaged by subsidence, landowner has right of action
· Action usually brought up against original excavator  (Oct. 9)
· Dissent in Vecchio v. Pinkus (Texas)
· Duty runs with land, can sue future owners of land on which excavation took place
· Right includes protection against damage to buildings only if it’s due to excavation, not due to actual building 
· Only rises after damage has been done, potential damage is not enough
· Can be waived
· By agreement (Fuller v. Garneau 1921 SCC) usually through monetary compensation 
· By necessary implication  (Oct. 9)
· Not waived simply because mining rights have been reserved, powers conferred, generous compensation provided
· Waived when mines can’t be worked without causing damage 
· Will depend on technology + characteristics of land

Lateral Boundaries (Oct. 4): (Ziff) (p. 201) (Oct. 4)
· Many ways to describe the location of a plot of land + map land
· E.g. 1 way  to show boundaries is Cadastral map  map showing boundaries of land + property lines
· Broad divisions: districts  townships  concessions  lots 
· Divisions can be known by 
· Metes + bounds start from known reference point
· Describe by reference to distance, direction, natural features, adjuring properties
· In cases of ambiguous boundaries, the rule is to use, in order:
· Natural boundaries
· Lines run + corners marked at time of rant
· Extended boundaries to lines + courses of adjoining tract if sufficiently established 
· Course (direction you’re moving)/distance (amount of distance you’re moving) depending on circumstances 
· Conventional Line Doctrine is applied when (Robertson v. Wallace)
· Adjoining landowners dispute/uncertain about location of dividing line between properties
· No agreement between these parties on a dividing line
· Recognition that this is a common boundary (oral, writing, conduct) is clear + definite 
· Onus of proof is on person challenging the dividing line 

Water Boundary: (Ziff) (p. 213) (Oct. 9)
· Ad medium filum aquae (i.e. “to the centre thread of the stream”) is the common presumption
· If the water forms the boundary between 2 properties, it is presumed that each owns the bed of the river to the middle
· Applicability
· England  applies to non-titled streams
· Navigable + non-navigable waters
· Most streams in England
· Canada  doesn’t apply to navigable waters
· Justification: many traders + others users of navigable waters as method of travel
· Navigability test  is the river substantially navigable throughout? (R. v. Nikal) (p. 213)
· If yes, it’s navigable 
· Scope of rights
· Right to fish  is the Crown’s unless expressly given up (R. v. Nikal) (p. 213)
· Right can be severed by:
· Look to grant of land
· Is there an intention to exclude/retain the riverbed, fishery?
· Land Act, RSBC 1996, c.245, s.55(4) (Oct. 9)
· If crown land borders riverbed, it will always own riverbed even if it sells land unless specified otherwise 
· Water Act, RSBC 1996, c.484, s.2(1) (Oct. 9)
· Property in + right to use + flow of all water in any time of a body of water is always invested in government unless license has been given to a private party
· Law of accretion (cases on pg. 222-223) (Oct. 9)
· When land is granted with water boundary + the boundary gradually changes, the owners will get the extra land/loss some land
· [bookmark: _GoBack]If the change is rapid, the original of the river defines the boundary (not the location post-rapid change) 
