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Servitudes (March 14)
· Non-possessory rights that burden the possessory entitlements of an owner of a freehold/leasehold estates (property interests that don’t include a right to possession)
· E.g. easement, profits of ponder 
· Also referred to as incorporeal hereditaments
· Doesn’t give right to possession, but gives right to make some use/restrict some use of another person’s property 
Easements (March 14)
· Types  both are property rights
· Positive easements → give owner of land (A) a right himself to do something on/to his neighbour B’s land (e.g. right of way)
· Negative easements → give owner of land (A) a right to stop his neighbour B from doing something on B’s land (e.g. right to light)
· Much rarer because it takes sticks from bundle + prevents B from enjoying his property
· Neither positive nor negative easements can impose positive obligations on “B”
· Easements must be registered s. 182 LTA
· E.g. crossing someone’s else’s property to get the bike path
· Gratuitous licence  your neighbour may grant you permission to cross land
1. Revocable by neighbour at any time without incurring liability
1. You have no interest in your neighbour’s land
1. If your neighbour sells property to someone else, permission is automatically revoked 
. Contractual licence   10 year licence for $100/year
2. Revocable by neighbour at any time, but must pay you damages
2. Injunctions/specific performance generally unavailable to you
2. If your neighbour sells to a 3rd party, can only sue former neighbour if 3rd party fails to respect the licence 
2. If you sell to another party, the neighbour with whom you signed the contractual licence need not let the new party use the licence 
. Easement Your neighbour grants you an easement by deed
3. You have a property interest
3. You can get an injunction if your neighbour blocks your access
3. This easement is enforceable by all of your successors in title against all successors in title in your neighbour
3. The easement runs with the land 
4. Can be time-limited, assumed to be eternal unless otherwise stated, + extinguishment 

Creation (March 14)
· Express grant → where owner of servient land expressly grants and easement over his/her land 
· Usually written + signed
· Express reservation → where owner of a parcel expressly reserves right to exercise an easement over another parcel of land 
· Also possible to create an easement	
· By implication
· Through the doctrine of estoppel
· By statute (see ss. 218, 219 Land Title Act)
· Used to be the case that easements could be acquired by prescription:
· No longer possible in BC due to s. 24, Land Title Act
.
Termination (March 14)
· Express release (s. 241, LTA)
· Court Order (s. 35(1) Property Act)

[bookmark: _GoBack]Test for Easement (March 14) (Re Ellenborough)
· There must be a dominant tenant + servient tenant 
· No easement in gross
· DT → is the land which enjoys benefit of easement
· P, of pleasure ground, in this case
· ST → is the land which is burdened by, or subject to, the easement 
· Park itself in this case
· Modified by s. 218 LTA
· Different owners for DT + ST
· CL → the DT + ST can’t both be in hands of same person
· Because owner of fee simple already have full rights, so can’t get more rights 
· CL rule modified by s. 18(7) → same person being DT + ST don’t extinguish easements 
· Easement must accommodate DT
· Easement must benefit DT
· Right has to be connected with normal enjoyment of DT
· Alternative form of test → whether right makes DT a better + more convenient property 
· Capable of forming subject matter of grant (certainty)
· Rights under an easement can’t be too vague, must be sufficiently defined
· Capable grantor + grantee
· Grant can’t require servient owner to spend money
· Grant can’t confer a right to possession/control of servient lands that is inconsistent with possessory rights of servient owner
· Subject of easement must be acceptable to courts 
· E.g. public interest 


