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[bookmark: _GoBack]Estates (Jan. 10) 
· A piece/segment of ownership that lasts for a specific period of time
· 4D property rights’ boundaries
· Physical boundaries (3D)
· Time (4D)  Continuum from now to eternity 
· Primary rights 
· Possession (usus)
· Profits (income)
· Right to destroy/alienate (abusus)
· Types
· Leasehold estates → estates of certain duration
· Leaseholder only has right to possess the land for duration of lease 
· The fee simple/life estate holder, after carving out a leasehold estate from their larger estate, retains what is referred to as a reversion
· Once the lease is finished, the right reverts back to the landlord
· Freehold estates → estates of uncertain duration
· Estates not of inheritance → life estate
· Usually has right to possession, profits, + right to destroy/alienate if there is the power to encroach
· Traditionally given to those who disability, widow
· Waste  Limits extent the life tenant can encroach on the capital
· Ameliorating: acts that enhance the value of land
· Unlikely damages/grant an injunction will be granted for ameliorating waste between a life a tenant + remainderperson (Ziff) (p. 371)
· Permissive: damage resulting from failure to preserve, repair property
· Not automatically imposed, but duty to repair can be built into estate creation instrument 
· No obligation assumed if not built in
· Justification → law is uncomfortable with imposing positive obligations of uncertain limits 
· Voluntary: conduct that diminishes the value of the land
· Committing a positive, wrongful action
· Test →“Is this something a remainderperson have done to the property? Does it diminish the value of the capital?” → if yes, voluntary waste 
· Tenants are liable for voluntary waste
· Prevents conduct that will diminish the property in the long run with some qualifications/exceptions 
· Equitable: severe and malicious destruction
· Remedies
· Damages → decrease in value of reversion/remainder
· Exemplary damages in certain circumstances
· Injunction possible
· Accounting of profits
· Grantor can make a life tenant “unimpeachable for waste” → covers ameliorative, permissive, voluntary waste, NOT equitable waste 
· Must explicitly state, in granting instrument, tenant can commit equitable waste, if you want tenant to be able to do so (Law and Equity Act, RSBC 1996, c 253, s 11)
· Estates of inheritance → fee simple + fee tail 
· Fee simple (Gray)
· Largest estate known to law
· Tenure of potentially unlimited duration 
· The amplest estate which a tenant can have in or over land 
· All 3 rights  possession, profit, destroy
· Ellickson (p. 367)→ all Western systems of property provide for virtually absolute land rights
· Encourages stewardship of land because owner has infinite interest horizon + investment in land
· Full ownership in practical terms
· Not absolute ownership
· Ends with conditions of escheat 
· Difficult as next of kin can usually be found, even if very distant 
· Fee tail  abolished in BC
· Principle function → perpetuate family dynasties
· Estate descends to lineal descendant of 1st tenant in tail
· Can refine this further 
· Lasts as long as there are direct lineal descendants of hold
· Uncles, nieces, etc. don’t count
· If no direct lineal descendants remain, the estate passes to hold of fee simple  
· s. 10 of Property Law Act, RSBC 1996, c. 377
· 10(1) abolishes fee tail 
· 10(2) A limitation which, before June 1, 1921, would have created an estate tail transfers the fee simple or the greatest estate that the transferor had in the land
· Duration 
· Life interest
· Measured by life of person granted the interest = “life estates pur sa vie”
· E.g. “to Bill for life” = to Bill for the life of Bill
· If a life estate pur sa vie is transferred to another person, it becomes a life estate pur autre vie
· E.g. life estate → to Neo for life
· Neo transfers their life estate to Morpheus
· Life estate is then: to Morpheus for the life of Neo
· Measured by the life of another = “life estate pur autre vie” 
· E.g. To Bill for the life of Ted
· Anyone can be chosen to be the measuring life + more than 1 life can be chosen 
· Unless indicated otherwise, the life estate won’t end until the last measuring life has died 
· A life estate pur autre vie can also be transferred to someone else
· E.g. to Hamlet for the life of Claudius
· Hamlet transfers the property to Ophelia
· To Ophelia for the life of Claudius 
· Reversion → original grantor still has interest in estate 
· Original grantor regains estate after death of grantee in fee simple 
· e.g. → X grants property to A for life
· Remainder → grantor loses all interest in estate + never reverts back to person
· e.g. → X grants property to A for life, and then to B

Creation of Estates (Jan. 10) 
· “To A & his/her heirs”
· To A = words of purchase (who takes an interest?)
· And his/her heirs = words of limitation (what interest do they take)
· A’s heirs have no interest under grant + A can sell her interest without consent of heirs (D’Arundel’s Case, Brac. NB (p. 372))
· At common law
· Presumption of life estate in grants/wills
· Life estate created unless magic words used 
· Magic words 
· Fee simple → “to A + his/her heirs”, “to A, his/her heirs, + assignees”, etc. 
· Fee tail → “to B & the heirs of his/her body”
· The intent of the will takes precedence over the necessity of “word magic” and “rule of law” (Thomas v. Murphy)
· Rule of law  Prescribes a result that will apply even if it is inconsistent with the intention of the person making the transfer  
· Rule relaxed in cases of wills
· Show in convincing way an intention to create fee simple, otherwise, life estate created 
· Statutory reform → reverses presumption for will & grants 
· Property Law Act, RSBC 1996, c. 377, s. 19 → new presumption that without use of limitations in grant, greatest set of rights possible is granted
· 19(1) In the transfer of an estate in fee simple, it is sufficient to use the words "in fee simple" without the words "and his heirs"
· 19(2) A transfer of land to a person without words limiting the interest transferred, passes greatest set of rights possible is granted
· Wills, Estates and Succession Act, s. 19(2)  has same presumption 
· Rule of construction  Provides a presumed interpretation that can be rebutted by showing that the transfer expressly provides that a lesser estate is being transferred
· Other relevant statutes
· Land Title Act, s. 186(4)-(8)
· Wills, Estates and Succession Act, s. 41(3)
· Ambiguities about whether a life estate/fee simple was created  courts have 3 methods
· First gift absolute → strikes out 2nd condition  
· First gift reduced to life estate, remainder to donee of second gift 
· First gift treated as a life estate with a power of encroachment 
· Gives life estate holder rights of a fee simple holder

