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Basics (March 28)
· Similarities to easements
· Dominant, benefit, convantee
· Subservient, burden, convantor 
· The convenantee (EE) sells the land to EE’
· Does the benefit run?
· It can in both law + equity 
· The convenantor (OR) sells land to OR’?
· The burden only runs in equality, not contracts/law
· Covenants are allowed to create new interests in the land, contrary to the normal presumption of the opposite 

Running of Burden in Equality Requirements (March 14)
· Covenant must be negative in substance (Amberwood Investments Ltd. v. Durham Condominium Corporation No. 123) 
· Workarounds 
· Leases → not mentioned in case
· Statite (e.g. s. 219 LTA (BC))
· Chain of covenants → series of contracts
· Rentcharges → not mentioned in case (p. 840, n. 9)
· [bookmark: _GoBack]Doctrine of Halsall v. Brizell (disapproved of in Amberwood Investments Ltd. v. Durham Condominium Corporation No. 123)
· If positive covenant is linked to use of easement, then it works
· If you take benefit of easement, must contribute to its upkeep
· Conditional grant → accepted in Amberwood Investments Ltd. v. Durham Condominium Corporation No. 123 
· Differs from Halsall v. Brizell because it’s a determinable right, there’s no right to sue if there’s failure to meet obligation, however, it’s in the grant, so if you fail to meet obligation, you lose interest (defeasible)  
· Must have been intended that the burden was to run with covenantor’s land, not just a contractual term
· All general principles of equity apply (including notice rules)
· Must have been made for + benefit, land retained by covenantee (touch + concern), which land must be easily ascertainable from the covenant document 
· Competitive Area Test (Swan Properties v. Irving Oil (2004) AB)
· Covenant works if the 2 parties having overlapping competitive area (880682 Alberta v. Molson Breweries Properties)
1. There must at least be an overlap of competitive zones , for there can be no meaningful benefit if the element is missing
1. Plus → when a substantial part of commercial advantages of dominant tenement would be also ensure to a servient tenement, a non-compete restriction may confer a sufficient benefit on dominant property 
1. Some factors
3. Customer traffic
1. Already a lot of competition, not much point in 1 covenant 
3. Ease of access + parking
3. Location of competitor -businesses
3. Cost of land
3. Plans for redevelopment in vicinity
· Close together + limited customer base


