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[bookmark: _GoBack]Krouse v. Chrysler Canada (1973) ONCA (Oct. 30) 
Facts: P is a professional football
D produced an ad, which included P’s team number clearly visible without P’s consent 
Issue: Was P’s personality misappropriated?
Ratio (Haines J): Misappropriation of Personality Test
				Whether P had a “saleable product advertising ability”?
				Whether such ability was a property right protected by law?
				Whether the D’s use was an appropriation of such a right?
				Was P damaged? 
Analysis: D had to pay P $250 
	Factors considered relevant
		No one was going to assume P is selling cars, thus, his earning potential isn’t impacted
	Irrelevant that other athletes might have greater earning potential 
		Implied consent as photograph was allowed to be taken by press for publicity
		P wasn’t the most well known play, but had commercial value to his personality 
		As professional sports player, some expectation of exploitation for his personality
		If D had pad, it would be about $250 
	Courts focused on P’s damages, that D might have benefited isn’t important 
		P would only be successful if P could demonstrate that his ability to endorse was used + ability for future endorsement is damaged
Quotable: 1st Canadian case to recognize Misappropriation of Personality
P also tried other torts: defamation, passing off, copyright
	Passing Off requirements
		P has to be able to show good will towards property
		P has to show damages
		P has to prove that use causes confusion in usage 

Athans v. Canadian Adventure Camp (1977) ONHC (Oct. 30)
Facts: D was creating brochures for their summer camps  + used P’s signature card without his consent 
Issue: Did D misappropriate P’s personality? 
Is there a breach of contract, where an idea was given in exchange for pay?
Ratio (Henry J): Affirms tort of misappropriation of personality (Krouse v. Chrysler Canada)
	Doesn’t require endorsements to be implied, as long as unjust enrichment occurs
Analysis: D was ordered to pay $500 because D used P’s photo for their own advantage 
Factors considered by court
		P is recognizable in photo + uses photo as his selling card
		Audience had to be familiar with sport to know P, which isn’t likely for relevant audience
		No one looking at brochure would think P was endorsing the camp
		P’s ability to endorse other water ski camps weren’t affected
Quotable: Court shifted from compensation for harm done to unjust enrichment
		Use was an impairment of his exclusive right to use his photo
	No deterrence because damages was just the amount D had to pay anyways
	
Gould Estate v. Stoddart Publishing Co. Ltd. (1966) ONCA (Oct. 30)
Facts: D interviewed P for an article early in P’s career 
	After P’s death, D published a book using material from the interview
Issue: Did D misappropriate P’s personality? 
Ratio (Finlayson JA): Tort of misappropriation of personality shouldn’t be interpreted too broadly
	Tort’s scope must take into account public interest, especially freedom of expression
		“Competitor” has changed + expanded over time
Should take a look at purpose of use, if it’s primarily about providing information to public, almost always have immunity, but if it’s primarily about economic use, can have tort 
Main harm the tort tries to prevent person’s right to exploit their own image for commercial gain + control how the profits are to be gained (quoted from US case)
Misappropriation of personality test 
	P’s recognizable
	Audience would assume P’s endorsing product
	As a result, P’s ability to market self is reduced 
Analysis: Courts note the focus on endorsements + damages 
Quotable: Sales v. subject distinction
		Is the use trying to sell something or say/learn about the subject (person is actually subject of work)
		Sales would allow for invoking tort, subject distinction wouldn’t 
		Distinction isn’t always clear
	Suggests right to action of this tort passes onto heirs  depends on province
		Some provinces have legislation limiting it to person’s lifetime
		ON doesn’t have legislation, common law doesn’t set limit, but in this case, does say that 14 years is reasonable (took a look at copyright limits, thus, potentially up to 50 years after death)
	Misappropriation of personality isn’t about not to have publicity, but to be able to control that publicity 

Joseph v. Daniels (1986) BCSC (Oct. 30) 
Facts: D photographed P with kitten, P only agreed for the photograph to be used for a magazine cover. Photograph got a lot of attention, D printed posters to sell without P’s permission
Issue: Was D misappropriate P’s personality?
Ratio (Wallace J.): Agreed with Krouse v. Chrysler Can. Ltd. + Athans v. Canadian Adventure Camps Ltd. test for misappropriation of personality
Analysis: Found for D because P wasn’t recognizable as only his torso was in photograph


