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[bookmark: _GoBack]Adopted children (Jan. 28)
· Once children are adopted, they become descendants of individuals that adopted them (+ vice versa) (s. 37, Adoption Act)
· Once children are adopted, they cease to be descendants of their pre-adoption parents (exception → stepparent adoptions) (s. 3 WESA) 
Terms (Jan. 28)
· Remainders + reversions = “present rights to future enjoyment” (Stuartburn (Municipality) v. Kiansky (2001) MBQB (p. 528))
· Seisin = possession (Forrestall discussion, p. 531) 
· Defeasible interest (Caroline (Village) v. Roper)
· Might be brought to a premature end upon occurrence of a specific event (AKA condition subsequent)
· E.g. A grants property to B, on condition that if  B studies more than 14 hours/day on a regular basis, A may re-entry
1. A → retains a right of re-entry 
1. A’s estate may use this right to regain property 
1. Rights of Re-Entry must be exercised, which needs:
1. Formal entry 
1. Demand for possession
1. Limits on how far into future a right of re-entry can be exercised
2. CL → no limit
2. Former Limitations Act, RSBC 1996, c 266 → 6 years
2. Current Limitations Act, RSBC 2012, c 13, s. 3(1)(d) → no limit 
. B’s rights continue until A exercises re-entry 
· Determinable interest (Caroline (Village) v. Roper)
· Interest ends upon occurrence of a specific event (AKA determining event)
· E.g. → from A to B until B begins to study for 14 hours a day on a regular basis
· B  determinable fee simple
. Upon occurrence of “determining event”, B’s fee simple ends automatically
· A’s estate: possibility of reverter
. Reverter = reversion of estate to grantor upon automatic condition
· Determinable life estate isn’t considered a determinable interest in a life estate → no possibility reversion, just reversion + remainder
. Fee simple have possibility of reversion 
· Vested → when no limitation/conditions obstruct enjoyment of the property interest (aside from the natural end of another estate)
· Conditions
· Person entitled to take interest is ascertained 
· No conditions before interest can be enjoyed (subject to termination of prior life estate) 
· In Canada, possibilities of reverter is seen as vested
· Contingent → something has to happen before the interest can vest
· Vesting delayed pending occurrence of a condition precedent 
· Conditions precedent = conditions of eligibility
· A bridge that must be crossed before the estate can be enjoyed 
· Rights of re-entry is seen as contingent interest
· A condition can serve both as a condition precedent and a condition subsequent
· Transferability
· What can you transfer? Essentially every type of property interest.
· Interests vested in possession, remainders, reversions
· Also contingent interests (s. 8(1) Property Law Act, RSBC 1996, c. 377)
Determinable or defeasible? (Jan. 28)
· Question of intention, based on words use, which aren’t magical words:
· Words associated with determinable 
· While, during, so long as, until; words of duration; have a temporal sound; “fence post”; limited by the condition; something less than a full estate
· Words associated with defensible 
· On condition that, but if, provided that, if it happens that; “dark cloud”; independent clause added to complete fee simple which operates so as to defeat it   
Different consequences flow from choice of determinable v. defeasible
· Effect of breaching the clause 
· Condition subsequent breached (determinable)  grantor/estate must take action to exercise their right of re-entry
· Determinable event occurs (defeasible)  estate lost automatically 
· Effect of invalidity of forfeiture clause
· Condition subsequent (determinable) breached  clause is truck out
· Determinable event (defeasible) breached  entire grant/estate is invalid 
Applicability of the Rule Against Perpetuities (RAP) (Jan. 28)
· Invalidates certain future interests that may best beyond the perpetuities period 
· Doesn’t apply to vested interests, thus, doesn’t apply to possibilities of reverter
· Rights of re-entry must be framed to comply with RAP (Caroline (Village) v. Roper)

Invalidity of Conditions (Jan. 29)
· Conditions attached to grants/devises are presumptively valid but can be invalidated on the basis of:
· Uncertainty
· Conditions attaching to property transfers that are too imprecise may be found to be void
· Policy reason: need for certainty in property dealings
· Concerned with conceptual uncertainty, not evidential uncertainty
3. Can the rule be figured out definitively 
3. Prior case law aren’t always helpful due to subjective intent of writer
1. Courts apply objective tests 
1. Conditions subsequent/determinable limitations
5. Donee must be able to see distinctly and precisely, from the outset, those actions that will lead to a loss of their interest (HJ Hayes Co. v. Meade NBQB (p. 546))
1. Condition precedent
6. Lower threshold than CS/DL: need to show that the condition is capable of being given some meaning
6. Q: Is it so vague as to be meaningless?
. Result of distinction between CS/DL and CP
7. CS/DL more vulnerable to invalidity than CP
· Public policy
. Conditions that contravene public policy will not be enforced
. Has been said that conditions should be declared invalid on public policy grounds only in clear cases where the harm to the public is “substantially incontestable” (Re Miller)
2. Because public policy could be a cloak for personal beliefs, judges are reluctant to create new policy reasons 
. Heads of public policy
3. Restraint on marriage
1. Total restraint on marriage will generally be held to contravene public policy
1. Partial restraints may be allowed
3. Breach of statute/civil wrong
2. Invalid if required to breach statute/commit civil wrong/encouraged to violate the criminal law (Kent v. McKay, 1982, BCSC)
3. Race and religion
3. Charter values
3. A public or quasi-public trust based on notions of religious superiority contravenes contemporary public policy under which all races and religions are to be accorded equal regard and equal respect (Re Leonard Foundation Trust, Re Ramsden)
2. Doctrine of Cyprès applies:
1. Allows the court to take action to prevent the trust from being declared void, by amending the terms of the trust as close as would be possible to the testator’s original intention
· Restraints on alienation
· Doctrine of Repugnancy:
. Restraints are invalid if they are inconsistent with an inherent attribute of ownership (e.g. right to transfer property freely)
. Justifications
2. Property shouldn’t be fettered + allowed to move freely
2. Free market is best method of moving property
· Effect of invalidity
· FS subject to a CS → CS struck out if invalid
· Determinable FS → if determinable limitation is invalid, entire grant/devise falls
· CP → condition, if invalid, will be voided, entire grant/devise may fail


