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History (Feb. 26)
· Pre-contact had diverse populations in BC + many died from diseases with contact
· 1970s  European interest in BC was water based (e.g. seal fur), which was traded to Asia + short-lived, violent trade 
· Royal Proclamation, 1763
· After fighting between British + French
· Aboriginal allies on both sides
· After fighting, treaties between British + French + between British + Aboriginals, including RP, 1763, Niagara Treaties 
· RP, 1763 limited where land patents could be given + forbid direct transfers between Aboriginals + Europeans, Aboriginals had to first cede land to Crown + Crown gave to Europeans 
· Some question whether RP applies to BC, either way seen as heart of relationship between Crown + Aboriginals 
· Iroquois had ceremonial belt, which embodied their understanding of relationship between them + British
· Each party connected as allies, but separated in sovereignty
· Whether British saw this understanding is unclear
· British couldn’t ignore Iroquois as they were still strong + couldn’t have controlled their territories, but unlikely saw them as equals  
· Early 1800, land-based fur trade began 
· By time it came to BC, Aboriginals were already well-established in fur industry in East
· French went in-land (North West Company) 
· British stayed on coast + attracted traders with higher prices (Hudson Bay Company)
2. Simon Fraser was a prominent trade in BC
· Navigated through Fraser River + realized that it wasn’t very navigable, changed to Columbia River
· Core post for HBC was at mouth of Columbia River at Fort Vancouver
· European powers weren’t interested in territory, primarily concerned with protecting forts + trading 
· Territory were still primarily Aboriginal, although, they had started to change to take advantage of new opportunities
· Mid-1800s, European interest shifted to settling, which required harder political boundaries 
· 1846 → Oregon Treaty → Rocky to Coast now territory
· HBC moved from Fort Vancouver to Fort Victoria
· Mostly didn’t change day-to-day life
· However, above 49th parallel, Aboriginals negotiated with British, below negotiate with America 
· James Douglas → chief negotiator for HBC
· Negotiated 14 Douglas treaties between HBC, on behalf of British Crown, + Aboriginal tribes in Vancouver Island 
· Evidence is inconclusive, but seems that Douglas thought that Aboriginals should have land reserved for them as they indicated they wanted + they would be full participants in settler economy 
· Treaties were negotiated by 3 day discussion between Chiefs + Douglas
· After that, Chiefs signed with Xs on blank pages
· Douglas sends notes of discussion to Crown + receives a treaty template
· Then, he attaches pages with X to treaty 
· Treaties are all very brief (maybe 300 words) + very little records of the discussions remain 
· Treaties are structured as title deed, not contracts because only trans form had signed, not both parties 
· HBC thought that treaty making was required as part of settling process 
· Body of empirical law was beginning to develop in this area 
· Extent that treaty making was required by law is argued + actual treaty making varied across the different territories (e.g. Australia didn’t have any treaties) 
· BNA Act, 1867 
· s. 91(24) → Indians + lands reserved for Indians was federal control
· Used to be provincial control
· Change of control was laid out in British Columbia Terms of Union, 1871 s. 13
· Said new control would pursue as “liberal” policy as the provinces had, which was Trutch’s policy
· Joseph Trutch
· Replaces Douglas in 1864
· Was a settler, not fur trader as Douglas was + had very different understanding of relationships between Aboriginals + British than Douglas 
· Saw it was a competition land between Aboriginals + British
· Reduced size of reserves + gave 10 acres, which was a pittance (standard for settler family was 160 acres), per head of family
· Pre-emptive laws → allowed settlers to pre-empt land, but not Aboriginals 

Treaty interpretation (Feb. 26)
· Text is treaty
· Text is treaty + surrounding documents used to help interpretation 
· Text is good reflection of what Douglas + HBC thought
· Some evidence that Aboriginals didn’t see it was land transfers, but peace-keeping treaties 
· Text is not agreement, but is evidence to the oral agreement between the parties 

Lack of Treaties in BC (Feb. 26)
· Theories
· Douglas was pragmatist, only created treaties of territory he needed + could control
· Cost of land was raising as Aboriginals realized the value of their land + Douglas had trouble getting the funds
· Ambiguity of land title in colonial officers 
· Was there a legal requirement to create treaties

Additional Agreements between BC + feds on Aboriginals (Feb. 26)
· Join Indian Reserve Commission, 1876-78
· Feds wanted treaties, provinces refused to recognize Indian title + won
· Commission was created to create reserves 
· Indian Reserve Commission, 1878-1907
· Royal Commission on Aboriginal Affairs for the Province of BC, 1913-16
· By 1907, BC refused to give more land + this commission was created to commission last additions of land to become reserves 
· Ditchburn-Clark Agreement, 1924
· House of Commons Committee, 1927
· With minor alterations, Royal Commission, 1913 was last word on reserves in BC + prohibited Aboriginals were prohibited from hiring lawyers to sue on Indian title without Indian Affair Ministry’s permission 
· In total, all reserves amounted to a little over ⅓ of 1% of BC land → small, “postage-stamp” reserves that centered around different fishing places 
· Partly justified by government that Aboriginals weren’t farmers, but fishers + they just needed access to fishing places 

Aboriginal Title (March 4)
· Comes about from a country that had a variety of groups of people who had a variety of legal system’s way of dealing with property
· Said to flow from Royal Proclamation of 1763 (St. Catherine’s Milling and LUmber Co. v. the Queen, 1888 PCJC)
· Is alienable only to Crown
· Is “dependent on goodwill of sovereign”
· Exists in conjunction with underlying Crown title
· Is “personal + usufructory”  
· Calder et al v. Attorney-General of British Columbia (1973) SCC
· Nisga’a Nation sought a declaration that they still held Aboriginal title to 1000 sq miles in NWBC
· 2 issues
· DId Nisga’a ever have Aboriginal title to land in question + if so what was the source of title
1. 6 judes (out of 7) held that historically, the Nisga’a’ did have Aboriginal title to area in dispute + title was inherent 
2. If Aboriginal title did exist, had it been extinguished/did it still exist at time of claim?
2. 3 judges (out of 6) who recognized existence of inherent Aboriginal title held that it had been extinguished 
2. 3 judges said it hadn’t been extinguished 
· Doctrine of Aboriginal title post-Calder
. Inherent Aboriginal title
. Based on historic occupation + use of land
. Exists at same time as Crown title
. Can only be alienated to Crown
. Can be extinguished by Crown, although, some disagreement as to what would be sufficient to extinguish 
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