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Definition of Gift (Nov. 8) 
· Gratuitous transfer of the ownership of property (Re Bayoff Estate) (p. 360)
· Giver = donor
· Recipient = donee
· Some gifts prohibited by statue
· Legislation may also impose certain requirements with respect to gifts
· E.g. some items are prohibited from being given
· E.g. some restrictions on how to legally give gifts such as it being in writing
Types of Gifts (Nov. 8) 
· Testamentary gift
· Transfer property from donor to done upon donor’s death
· Recorded in will
· Legislation governs this type of gift
· Inter Vivos gifts (Re Bayoff Estate) (p. 358, 362)
· Gifts made “during life”
· 3 elements of a perfected gift 
· Intention to make a gift (Nolan v. Nolan & Anor) (p. 350)
1. To give up control, dominion
1. Donor must have the mental capacity to appreciate the nature of the transaction
1. Words of gifts are usually necessary to demonstrate intention (but aren't always required)
· Where there are no words of gift, need to show “the existence of a present, unequivocal donative intention, attended by the requisite certainty as to object, extent + whether the gifts would take immediate effect”
· Acceptance of the gift
· Requires the person
· Understands the transaction 
· Have the desire to assume title 
· Presumed to exist → low threshold
· Can be rebutted (e.g. if gift rejected) 
· Don’t have to realize it’s a gift at moment of giving, can reject when recognition occurs, which can happen later 
· Sufficient act of delivery → usually where disputes occur 
· Taking something without permission isn’t valid delivery
· Must be effective delivery of the property/an accepted substitute
· Until delivery occurs, the donor can retract the gift (Nolan v. Nolan & Anor) (p. 350) (The National Trustees Executors and Agency Company Limted v. O’Hea) (p. 356)
· For a gift to be delivered, must be shown that the owner parted with dominion + control over the gift 
· Delivery in common establishments (The National Trustees Executors and Agency Company Limted v. O’Hea) (p. 356)
· In matrimony property, it’s a live issue whether common use makes common ownership of the property (Re Cole (a Brankrup) Ex p. The Trustees v. Cole) (p. 356)
· Policy reasons to ensure delivery requirement isn’t watered down (p. 357)
· Balance between not gaining genuinely given gifts v. increased uncertainty in determination of such claims in cases such as cohabitants, trustees, bankruptcy
· 2nd harm is greater than 1st 
· Once elements are satisfied, the gift is irrevocable 
· Donatio Mortis Causa (DMC) (Re Bayoff Estate) (p. 358, 360)
· Delivery of property in the contemplation of the donor’s death upon the express/implied condition that the gift is not to be absolute + complete until donor dies
· Different from inter vivos gift is that delivery isn’t complete until death (can be revoked anytime before that) + contemplation of death 
· 4 requirements
· Contemplation of death
1. Contemplation death is in near future/in future
1. Death believed to be impending
1. Usually where donor is very ill, expecting to die 
1. Can be implicit
1. Must the underlying danger be objectively established or is a subjective belief enough? → area of debate
5. Objective → normal dangers of living isn’t enough
5. Subjective → did person hold a subjective belief of death
5. Does the donor have to die from the peril that they’re afraid of or is some other cause sufficient? → area of debate
. Conditional on death
2. Gift must be made on the condition that it’s only complete on the donor’s death (revocable during the donor’s life)
2. Normally implied → doesn’t have to be explicit that it’s not gifted until death
2. Gift is a present gift, so it’s given at moment, but can be revoked up till death 
2. Revocation can be automatic (when contemplated risk ends) or express
2. DMC can’t be revoked by a will
. Delivery
3. Required to complete a DMC
3. Property must be delivered with intent to part with dominion + control
3. Delivery either to donee or someone on donee’s behalf
3. [bookmark: _GoBack]Lower threshold for what constitutes a successful delivery in a DMC than inter vivos because more difficult to delivery in DMC + less chances to re-do the gifting if imperfect
. Property capable of passing by DMC
4. Anything that can be transferred by delivery can be passed by DMC
4. Traditional rule in Canada → can’t have a DMC in land, but several cases have upheld → area of debate
Courts won’t perfect an imperfect gift (Nov. 8) 
· 2 general exceptions
· Exceptions based on rules + principles 
. If the done becomes an executor under Will of donor + donor’s intent to make the gift remains until death (Strong v. Bird (1874) UK Eng. Ch. Div.) (p. 363)
. Constructive Delivery (Re Bayoff Estate) (p. 358, 362)
2. Accomplished where donor transfers the means of obtaining possession, control of the property the donee
2. Critical elements
2. Has donor retained the means of control?
1. If yes, delivery hasn’t occurred
2. Has the donor done all that can be done to divest title in favour of the donee? 
2. If no, delivery hasn’t occurred
2. E.g. transfer of keys to a safe 
· Exceptions based on factual concession	
. Delivery may follow/precede intention to give (Thomas v. The Times Book Co. Ltd.) (354)
. Can be effective even if done originally held the property in a different capacity 



