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Clift v. Kane (1870) NFldSC (Nov. 1) (p. 304) 
Facts: P + D were competing commercial ships
[bookmark: _GoBack]	1000 seals were killed + scalped by P, left lying on ice, gradually drifting towards D
	D started dragging the seals onto their ship 
Issue: Was constitutes physical control in the context of the seal fishery?
Ratio (Hoyles CJ): Seals having being killed + marked, were to be treated as property in precisely the same manner as any other kind of inanimate personally 
Analysis: P didn’t lose possession even though ice shifted
	Dissent (Robinson J): carcass, in a functional sense, could still escape

Nakhuda v. Story Book Farm Primate Sanctuary (2013) ONSC (Nov. 1)
Facts: P had a monkey, who escaped into Ikea + brought to D
	P sued to get monkey back
Issue: Did P maintain possession of monkey? 
Ratio (Vallee J): Affirms possession test’s physical control criteria 
	Monkey is a wild animal
	Wild animals are only owned when it’s physical possessed
	Domestic animals are those who have a history of domestication/have a habit of returning home 
When possession is lost if animal doesn’t have habit of returning home, they regain natural liberties if they return to original, wild home 
	After regaining liberates, it reverts to wild animals
Analysis: P lost physical control of monkey, thus, no longer possessed it
	Physical Control
		Does monkey have regular habit of turning home? No
			If monkey does, then physical control still exists even if actual physical control is lost + possession is maintained 
		Monkey didn’t return to original, wild home, thus natural liberties weren’t regained
	
Pierson v. Post (1805) NYSC (Nov. 1)
Facts: D was pursuing a fox
	P intervened, killing the fox + took possession of it 
Issue: Does D acquire possession of fox by virtue of his hot pursuit? 
Ratio (Tompkins J): Mere hot pursuit isn’t sufficient to gain possession, has to be pursuit + depriving animal of liberty 
	Tort’s scope must take into account public interest, especially freedom of expression 
Analysis: D doesn’t have possession of fox
Quotable: Majority cited public policy for their decision  if 1st seeing/pursuit without depriving animal of liberty was enough for cause of action, then too many potential lawsuits
	Dissent (Livingston J):  Wild animals are obnoxious, thus, good policy to encourage killing of such animals
		Thus, test should just be pursuit with animal within reach + reasonable chance of catching animal 
		
Popov v. Hayashi (2002) California SC (Nov. 1) 
Facts: Baseball was starting to go into P’s glove when people began to engulf him
	D was standing near P and got the ball 
	P pled causes of actions of conversion, trespass to chattel, injunctive relief, constructive trust
Issue: What constitutes physical control in context of baseball hit into stands? Did P have possession?
Ratio (McCarthy J.): Possession occurs when person has complete control of ball 
	Where more than 1 party has a valid claim to a piece of property, court will recognized undivided interests in property in portion to strength of claim 
	Possession Test 
Physical control
Intention to possess
Analysis: P + D will each have 50% possession of ball, thus, equitable division
Quotable: P argued that possession occurs when there’s intent to possess = manifests the intent through behaviour, complete control isn’t necessarily
	D argues that possession doesn’t occur until person has complete control of ball 
	Doesn’t want to give D unqualified possession because it would be against public policy to encourage violence in the use of gaining possession 
		Public policy  people should have right to catch ball without interference by others 
	Pre-Possessory interest  constitutes a qualified right to possession which can support a cause of action for conversion 

	


