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880682 Alberta v. Molson Breweries Properties (2002) ABQB (March 28) 
Facts: Covenant prohibited the use of land in Calgary for a brewery + was stated to be taken for benefit of D’s Edmonton operation
D argued that the 2 properties would be competing for same clients 
Issue: Is  covenant okay? 
Ratio: Competitive Area Tests
There must at least be an overlap of competitive zones, for there can be no meaningful benefit if the element is missing
Plus → when a substantial part of commercial advantages of dominant tenement would be also ensure to a servient tenement, a non-compete restriction may confer a sufficient benefit on dominant property 
Some factors
Customer traffic
Already a lot of competition, not much point in 1 covenant 
Ease of access + parking
Location of competitor -businesses
Cost of land
Plans for redevelopment in vicinity
Analysis: If the principle argued the D was allowed to stand, it would not only stand for dominant lands in Edmonton, but potentially anywhere in land

Amberwood Investments Ltd. v. Durham Condominium Corporation No. 123 (2002) ONCA (March 28) 
Facts: A developer, WHDC Harbour Development Corporation, owned two parcels of land that they divided for separate condominium complexes to be built upon. 
D bought one of them before the other lot had been purchased
Both complexes were to share a common recreational facility and park + share the costs
WHDC agreed to subsidize Durham for the expenses until someone purchased the other 
P eventually purchased the other lot, and agreed to pay the costs. They did so for a while, but then stopped and stated that positive covenants cannot pass with a transfer of land. 
Issue: Can covenants be positive? 
Ratio: Affirmed rule that positive covenants don’t run, only negative ones
Justification → government + courts ill equipped to enforce positive covenants
Reflects dissent in INS case
[bookmark: _GoBack]Analysis: P is not bound to positive covenant 

Tulk v. Moxhay (1848) UK (March 28) (p. 797)
Facts: In 1808, the owner of several parcels of land in Leicester Square sold a plot to another party, making a covenant to keep the Garden Square "uncovered with buildings" 
Over the following years the land was sold several times over to new parties, eventually to the defendant.
D, who was aware of the covenant at the time of purchase, refused to abide by the covenant as he claimed he was not in privity of contract and so was not bound by it
Issue: Is D bound by convent? 
Ratio: Keppell v. Bailey couldn’t have been saying that the court can’t enforce an equity attached to land by an owner, unless there was also an action at law 
Covenants are allowed to create new interests in the land, contrary to the normal presumption of the opposite 
Running of burden in equity requirements
Covenant must be negative in substance
Must have been intended that the burden was to run with covenantor’s land, not just a contractual term
All general principles of equity apply (including notice rules)
Must have been made for + benefit, land retained by covenantee (touch + concern), which land must be easily ascertainable from the covenant document 
Analysis: Easement was created



