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Principles (Oct. 11)
· Idea/Expression Dichotomy (International News Services v. Associated Press) 
· Principle
· Ideas aren’t protected (Desny v. Wilder)
· Expression of ideas are protected
· Application
· Literal copying = plagiarizing is not allowed
· Complicated by non-literal copying
· Depending on rationale used for copyright, some might consider it copyright infringement, some might not
· E.g. taking elements from 1 work without taking actual expression itself
· Idea isn’t usually regarded as property since:
· All sentient beings can conceive + evolve ideas 
· Property implies something which may be owned + possessed to exclusion of all others
· Ideas are non-exclusive + non-rivalries
· Original Works are copyright protected (CCH Canadian et al v. Law Society of Upper Canada)
· Test for Originality 
· Originate from author
· Be more than a mere copy
· Be an exercise of skill + judgement that is more than trivial
· Canadians use Test for Originality because
· Protect craftsmanship rather than genius 
· Didn’t want to use natural rights theory, but utilitarian instead
· US use “Sweat off the Brow” Theory to define what’s copyrighted (CCH Canadian et al v. Law Society of Upper Canada)
· Protect ideas/facts that were gained through labour

Copyright Act, RSC 1985, c C-42 (Oct. 15)
· Act has exclusive domain over copyright, no common law
· Definition of “copyright”
· Bundle of exclusive rights in works, performers’ performance, sound recordings, + communication signals
· Copyright in a work can prevent other parties from engaging in specific actions with respect to that work for a period of time (e.g. music, literary, artistic)
· Purpose 
· 1990 SCC  protect + reward authors, thus, making copyright interpretation broad, exceptions narrow
· Current SCC  balance between promoting public interest in encouraging + disseminating works of arts + intellect + obtaining a just reward for the creator (Theberge v. Galerie d’Art du Petit Champlain Inc.)
· Section of Act
· 2 sets of rights exist in relation to works: economic + moral rights
· Economic rights (s. 3)
· Infringement (s. 27(1))
· Must be read in conjunction to s.3 when it comes to works
· Right to reproduce (s.3)
· Core right  owner has exclusive right to produce/reproduce work in any material form
· “In any material form” = doesn’t need to be in human readable form as long as there is some way to compare alleged copy with original 
· Reproduction can be of an entire work/part of work
· Substantial part question more related to quality rather than quantity
· More important is how important the section was, not size of section
· E.g. few bars of music is reproduction if it’s famous/hook part of song 
· Conditions for subsistence of copyright in works (mostly in s. 5)
· Citizenship requirement  at time of creation, must be a resident/citizen of a treaty country
· Work must be original
· Must be a literary, dramatic, musical, artistic work
· Artistic work isn’t concerned about artistic merit (e.g. stick figure + Group of 7 work are both artistic works)
· Capable of being copyrighted (so no facts/ideas)
· Must be fixed (i.e. paint on canvas)
· Work might be broken down into components + fixed parts would be copyrighted
· Not a clear rule (e.g. choreography, jazz)
· No registration required
· Terms (ss. 6-12)
· Life of author + 50 years starting from calendar year of author’s death
· In other jurisdictions (EU + US) it’s life of author + 70 years starting from calendar year of author’s death
· Ownership of copyright (s. 13)
· Author is 1st owner of copyright in a work (s. 13(1)) + can transfer copyrights to others
· Employment exception (s. 13(3))
· If author creates work during course of work, then company is 1st owner of work, but “life of author” is still based on human author 
· Defences to copyright infringement (onus on D, see s.34.1)
· Copyright doesn’t subsist in work 
· Low threshold for “work” makes this difficult
· E.g. D proves this isn’t an “original work”
· Copyright has expired
· P doesn’t own copyright
· No infringing act too place (e.g. Theberge v. Galerie d’Art du Petit Champlain Inc.)
· Defences set out in Copyright Act (i.e. s. 32.2)
· E.g. Fair Dealings
· Fair Dealings (s. 29) is a defence of copyright violation (Oct. 16)
· Not defined in Act, defined through common law
· Onus
· It P’s onus to prove copyright infringement has occurred
· It’s D’s onus to have defence of action
· Copyright was seldom argued until CCH Canadian et al v. Law Society of Upper Canada
· Fair dealings acts as fulcrum for onus
· Fairness Factors  considered by trier of facts
· Purpose of dealing
· Character of dealing  number of copies?
· Distributed widely?
· 1 copy sent to 1 individual tends to be considered fairness
· Amount of dealing  depends on amount
· Fair = poems in full printing, books less so (cases are more like poems)
· Can’t be done by intermediary
· Alternatives to dealing  limited space? Limited ability to access?
· Nature of the work
· Effect of the dealing on work  does it act as a competitor
· Allows individuals to use a substantial portion of copyright-protected expression without first receiving permission of copyright owner, for certain purposes, provided the use is fair, and in certain cases, various criteria are satisfied 
· “Substantial”  depends on what you took, how important it was, qualitative + quantitative 
· UK calls it Fair Dealing, US calls it Fair Use
· Exhaustive categories, many require satisfying attribution criteria, allowed for fair dealings
· Research (s. 29.1)  not limited to private research 
· Private study (s. 29) (s. 29.22)
· [bookmark: _GoBack]Education (s. 29) (s. 29.4)
· Parody (s. 29) relatively new
· Satire  (s. 29) relatively new
· Criticism (s. 29.1)  relatively new
· Review (s. 29.1)
· News reporting (s. 29.2)
· Moral rights (Oct. 16)
· Rooted in civil law tradition of copyright
· Starting in 2012, authors + performers had moral rights, before just authors 
· Purpose is to protects author’s honour + reputation
· Based on idea that an author’s work is an extension of author  attack on work is attack on author 
· Scope of rights varies by country
· France has large scope
· US has small scope, protected through other areas
· More likely to find remedy through political/social pressure (Oct. 23)
· Type of rights that can exist (which differ depending on jurisdiction)
· Paternity/maternity/attribution  asset authorship
· Integrity  right for work to be a bounded whole
· Disclosure  right of an author to make something public + can be tied to Fair Dealing uses 
· Reconsider/Withdrawal  can remove/correct works
· France  limited right + must compensate stores
· Association  allows author’s to determine if their work can be used to support causes
· Waiver for rights  some countries right exist, some not
· Duration  in some countries it’s same as economic right
· Some terminate it at death of author, other’s it’s perpetual (e.g. France)
· Moral rights (ss. 14.1, 14.2) that are protected in Canada
· Integrity (ss. 14.1, 17.1, 28.2) 
· Can be infringed in 2 situations
· Work is distorted, mutilated, or otherwise modified to prejudice of honour/reputation of author (s. 28.2)
· Deeming provision (s. 28.2(2)) 
· If any sculpture, engraving, etc. is changed, it is prejudicial 
· Applies to limited circumstances by medium
· Change in location (s. 28.2(3))
· Location, structure, restoration, preservation, etc. aren’t usually deemed to be distortion, mutilation/modification
· Work is used in association with a product, service, cause, or institution to prejudice of honour/reputation of author
· s. 14.1(2), 17.1(2)
· Can’t be reassigned (s. 14.1(2)) (s. 17.1(2))
· Can be inherited (s. 14.2(2)) (s. 17.2(2))
· Last for same term as copyright of work/performance 
· Can be waived 
· Can be as broad/limited as person wishes 
· Deemed through subjective + objective test (Snow v. The Eaton Centre Ltd et al)
· To bring action (subjective)  does author feel the distortion is prejudicial?
· To confirm perception (objective)  is it objectively supported
· Test by asking other artists in the same area (Snow v. The Eaton Centre Ltd et al)
· Test by looking at if there was economic loss (Prise de Parole Inc. v. Guerin, Editeur Ltee)
· Association (s. 14.1(1)) 
· Author has right to be associated with work 
· Author has right to remain anonymous under reasonable circumstances through pseudonym
· Can waive moral rights in Canada
· Duration  same length of time as copyrights 



Copyright Act, RSC 1985, c C-42
· 3. (1) For the purposes of this Act, “copyright”, in relation to a work, means the sole right to produce or reproduce the work or any substantial part thereof in any material form whatever, to perform the work or any substantial part thereof in public or, if the work is unpublished, to publish the work or any substantial part thereof, and includes the sole right
· (a) to produce, reproduce, perform or publish any translation of the work,
· (b) in the case of a dramatic work, to convert it into a novel or other non-dramatic work,
· (c) in the case of a novel or other non-dramatic work, or of an artistic work, to convert it into a dramatic work, by way of performance in public or otherwise,
· (d) in the case of a literary, dramatic or musical work, to make any sound recording, cinematograph film or other contrivance by means of which the work may be mechanically reproduced or performed,
· (e) in the case of any literary, dramatic, musical or artistic work, to reproduce, adapt and publicly present the work as a cinematographic work,
· (f) in the case of any literary, dramatic, musical or artistic work, to communicate the work to the public by telecommunication,
· (g) to present at a public exhibition, for a purpose other than sale or hire, an artistic work created after June 7, 1988, other than a map, chart or plan,
· (h) in the case of a computer program that can be reproduced in the ordinary course of its use, other than by a reproduction during its execution in conjunction with a machine, device or computer, to rent out the computer program,
· (i) in the case of a musical work, to rent out a sound recording in which the work is embodied, and
· (j) in the case of a work that is in the form of a tangible object, to sell or otherwise transfer ownership of the tangible object, as long as that ownership has never previously been transferred in or outside Canada with the authorization of the copyright owner,
and to authorize any such acts.
· [bookmark: sec3subsec1.1]Simultaneous fixing
(1.1) A work that is communicated in the manner described in paragraph (1)(f) is fixed even if it is fixed simultaneously with its communication.
[bookmark: sec3subsec1.2][bookmark: Works_in_which_Copyright_may_Subsist__44]WORKS IN WHICH COPYRIGHT MAY SUBSIST
[bookmark: sec5subsec1][bookmark: sec5]Conditions for subsistence of copyright
· 5. (1) Subject to this Act, copyright shall subsist in Canada, for the term hereinafter mentioned, in every original literary, dramatic, musical and artistic work if any one of the following conditions is met:
· (a) in the case of any work, whether published or unpublished, including a cinematographic work, the author was, at the date of the making of the work, a citizen or subject of, or a person ordinarily resident in, a treaty country;
· (b) in the case of a cinematographic work, whether published or unpublished, the maker, at the date of the making of the cinematographic work,
· (i) if a corporation, had its headquarters in a treaty country, or
· (ii) if a natural person, was a citizen or subject of, or a person ordinarily resident in, a treaty country; or
· (c) in the case of a published work, including a cinematographic work,
· (i) in relation to subparagraph 2.2(1)(a)(i), the first publication in such a quantity as to satisfy the reasonable demands of the public, having regard to the nature of the work, occurred in a treaty country, or
· (ii) in relation to subparagraph 2.2(1)(a)(ii) or (iii), the first publication occurred in a treaty country.
· [bookmark: sec5subsec1.01]Protection for older works
(1.01) For the purposes of subsection (1), a country that becomes a Berne Convention country or a WTO Member after the date of the making or publication of a work shall, as of becoming a Berne Convention country or WTO Member, as the case may be, be deemed to have been a Berne Convention country or WTO Member at the date of the making or publication of the work, subject to subsection (1.02) and section 33.
· [bookmark: sec5subsec1.02]Limitation
(1.02) Subsection (1.01) does not confer copyright protection in Canada on a work whose term of copyrightprotection in the country referred to in that subsection had expired before that country became a Berne Convention country or WTO Member, as the case may be.
· [bookmark: sec5subsec1.03]Application of subsections (1.01) and (1.02)
(1.03) Subsections (1.01) and (1.02) apply, and are deemed to have applied, regardless of whether the country in question became a Berne Convention country or a WTO Member before or after the coming into force of those subsections.
· [bookmark: sec5subsec1.1]First publication
(1.1) The first publication described in subparagraph (1)(c)(i) or (ii) is deemed to have occurred in a treaty country notwithstanding that it in fact occurred previously elsewhere, if the interval between those two publications did not exceed thirty days.
· [bookmark: sec5subsec1.2]Idem
(1.2) Copyright shall not subsist in Canada otherwise than as provided by subsection (1), except in so far as the protection conferred by this Act is extended as hereinafter provided to foreign countries to which this Act does not extend.
· [bookmark: sec5subsec2]Minister may extend copyright to other countries
(2) Where the Minister certifies by notice, published in the Canada Gazette, that any country that is not a treaty country grants or has undertaken to grant, either by treaty, convention, agreement or law, to citizens of Canada, the benefit of copyright on substantially the same basis as to its own citizens or copyright protection substantially equal to that conferred by this Act, the country shall, for the purpose of the rights conferred by this Act, be treated as if it were a country to which this Act extends, and the Minister may give a certificate, notwithstanding that the remedies for enforcing the rights, or the restrictions on the importation of copies of works, under the law of such country, differ from those in this Act.
· [bookmark: sec5subsec2.1][bookmark: sec5subsec7]Reciprocity protection preserved
(7) For greater certainty, the protection to which a work is entitled by virtue of a notice published under subsection (2), or under that subsection as it read at any time before the coming into force of this subsection, is not affected by reason only of the country in question becoming a treaty country.
[bookmark: Term_of_Copyright__50338]TERM OF COPYRIGHT
[bookmark: sec6]Term of copyright
6. The term for which copyright shall subsist shall, except as otherwise expressly provided by this Act, be the life of the author, the remainder of the calendar year in which the author dies, and a period of fifty years following the end of that calendar year.
[bookmark: sec6.1]Anonymous and pseudonymous works
6.1 Except as provided in section 6.2, where the identity of the author of a work is unknown, copyright in the work shall subsist for whichever of the following terms ends earlier:
· (a) a term consisting of the remainder of the calendar year of the first publication of the work and a period of fifty years following the end of that calendar year, and
· (b) a term consisting of the remainder of the calendar year of the making of the work and a period of seventy-five years following the end of that calendar year,
but where, during that term, the author’s identity becomes commonly known, the term provided in section 6 applies.
[bookmark: sec6.2]Anonymous and pseudonymous works of joint authorship
6.2 Where the identity of all the authors of a work of joint authorship is unknown, copyright in the work shall subsist for whichever of the following terms ends earlier:
· (a) a term consisting of the remainder of the calendar year of the first publication of the work and a period of fifty years following the end of that calendar year, and
· (b) a term consisting of the remainder of the calendar year of the making of the work and a period of seventy-five years following the end of that calendar year,
but where, during that term, the identity of one or more of the authors becomes commonly known, copyright shall subsist for the life of whichever of those authors dies last, the remainder of the calendar year in which that author dies, and a period of fifty years following the end of that calendar year.
[bookmark: sec7subsec1][bookmark: sec7]Term of copyright in posthumous works
· 7. (1) Subject to subsection (2), in the case of a literary, dramatic or musical work, or an engraving, in whichcopyright subsists at the date of the death of the author or, in the case of a work of joint authorship, at or immediately before the date of the death of the author who dies last, but which has not been published or, in the case of a lecture or a dramatic or musical work, been performed in public or communicated to the public by telecommunication, before that date, copyright shall subsist until publication, or performance in public or communication to the public by telecommunication, whichever may first happen, for the remainder of the calendar year of the publication or of the performance in public or communication to the public by telecommunication, as the case may be, and for a period of fifty years following the end of that calendar year.
· [bookmark: sec7subsec2]Application of subsection (1)
(2) Subsection (1) applies only where the work in question was published or performed in public or communicated to the public by telecommunication, as the case may be, before the coming into force of this section.
· [bookmark: sec7subsec3]Transitional provision
(3) Where
· (a) a work has not, at the coming into force of this section, been published or performed in public or communicated to the public by telecommunication,
· (b) subsection (1) would apply to that work if it had been published or performed in public or communicated to the public by telecommunication before the coming into force of this section, and
· (c) the relevant death referred to in subsection (1) occurred during the period of fifty years immediately before the coming into force of this section,
copyright shall subsist in the work for the remainder of the calendar year in which this section comes into force and for a period of fifty years following the end of that calendar year, whether or not the work is published or performed in public or communicated to the public by telecommunication after the coming into force of this section.
· [bookmark: sec7subsec4]Transitional provision
(4) Where
· (a) a work has not, at the coming into force of this section, been published or performed in public or communicated to the public by telecommunication,
· (b) subsection (1) would apply to that work if it had been published or performed in public or communicated to the public by telecommunication before the coming into force of this section, and
· (c) the relevant death referred to in subsection (1) occurred more than fifty years before the coming into force of this section,
copyright shall subsist in the work for the remainder of the calendar year in which this section comes into force and for a period of five years following the end of that calendar year, whether or not the work is published or performed in public or communicated to the public by telecommunication after the coming into force of this section.
[bookmark: sec9subsec1][bookmark: sec9]Cases of joint authorship
· 9. (1) In the case of a work of joint authorship, except as provided in section 6.2, copyright shall subsist during the life of the author who dies last, for the remainder of the calendar year of that author’s death, and for a period of fifty years following the end of that calendar year, and references in this Act to the period after the expiration of any specified number of years from the end of the calendar year of the death of the author shall be construed as references to the period after the expiration of the like number of years from the end of the calendar year of the death of the author who dies last.
· [bookmark: sec9subsec2]Nationals of other countries
(2) Authors who are nationals of any country, other than a country that is a party to the North American Free Trade Agreement, that grants a term of protection shorter than that mentioned in subsection (1) are not entitled to claim a longer term of protection in Canada.
[bookmark: sec10][bookmark: sec11.1]Cinematographic works
11.1 Except for cinematographic works in which the arrangement or acting form or the combination of incidents represented give the work a dramatic character, copyright in a cinematographic work or a compilation of cinematographic works shall subsist
· (a) for the remainder of the calendar year of the first publication of the cinematographic work or of the compilation, and for a period of fifty years following the end of that calendar year; or
· (b) if the cinematographic work or compilation is not published before the expiration of fifty years following the end of the calendar year of its making, for the remainder of that calendar year and for a period of fifty years following the end of that calendar year.
[bookmark: sec12]Where copyright belongs to Her Majesty
12. Without prejudice to any rights or privileges of the Crown, where any work is, or has been, prepared or published by or under the direction or control of Her Majesty or any government department, the copyright in the work shall, subject to any agreement with the author, belong to Her Majesty and in that case shall continue for the remainder of the calendar year of the first publication of the work and for a period of fifty years following the end of that calendar year.
[bookmark: Ownership_of_Copyright__60624]OWNERSHIP OF COPYRIGHT
[bookmark: sec13subsec1][bookmark: sec13]Ownership of copyright
· 13. (1) Subject to this Act, the author of a work shall be the first owner of the copyright therein.
· [bookmark: sec13subsec2][bookmark: sec13subsec3]Work made in the course of employment
(3) Where the author of a work was in the employment of some other person under a contract of service or apprenticeship and the work was made in the course of his employment by that person, the person by whom the author was employed shall, in the absence of any agreement to the contrary, be the first owner of the copyright, but where the work is an article or other contribution to a newspaper, magazine or similar periodical, there shall, in the absence of any agreement to the contrary, be deemed to be reserved to the author a right to restrain the publication of the work, otherwise than as part of a newspaper, magazine or similar periodical.
· [bookmark: sec13subsec4]Assignments and licences
(4) The owner of the copyright in any work may assign the right, either wholly or partially, and either generally or subject to limitations relating to territory, medium or sector of the market or other limitations relating to the scope of the assignment, and either for the whole term of the copyright or for any other part thereof, and may grant any interest in the right by licence, but no assignment or grant is valid unless it is in writing signed by the owner of the right in respect of which the assignment or grant is made, or by the owner’s duly authorized agent.
· [bookmark: sec13subsec5]Ownership in case of partial assignment
(5) Where, under any partial assignment of copyright, the assignee becomes entitled to any right comprised incopyright, the assignee, with respect to the rights so assigned, and the assignor, with respect to the rights not assigned, shall be treated for the purposes of this Act as the owner of the copyright, and this Act has effect accordingly.
· [bookmark: sec13subsec6]Assignment of right of action
(6) For greater certainty, it is deemed always to have been the law that a right of action for infringement ofcopyright may be assigned in association with the assignment of the copyright or the grant of an interest in thecopyright by licence.
· [bookmark: sec13subsec7]Exclusive licence
(7) For greater certainty, it is deemed always to have been the law that a grant of an exclusive licence in a copyrightconstitutes the grant of an interest in the copyright by licence.
[bookmark: sec14subsec1][bookmark: sec14]Limitation where author is first owner of copyright
· 14. (1) Where the author of a work is the first owner of the copyright therein, no assignment of the copyright and no grant of any interest therein, made by him, otherwise than by will, after June 4, 1921, is operative to vest in the assignee or grantee any rights with respect to the copyright in the work beyond the expiration of twenty-five years from the death of the author, and the reversionary interest in the copyright expectant on the termination of that period shall, on the death of the author, notwithstanding any agreement to the contrary, devolve on his legal representatives as part of the estate of the author, and any agreement entered into by the author as to the disposition of such reversionary interest is void.
· [bookmark: sec14subsec2]Restriction
(2) Nothing in subsection (1) shall be construed as applying to the assignment of the copyright in a collective work or a licence to publish a work or part of a work as part of a collective work.
· [bookmark: sec14subsec3](3) [Repealed, 1997, c. 24, s. 11]
· [bookmark: sec14subsec4](4) [Repealed, R.S., 1985, c. 10 (4th Supp.), s. 3]
[bookmark: Moral_Rights__65492]MORAL RIGHTS
[bookmark: sec14.1subsec1][bookmark: sec14.1]Moral rights
· 14.1 (1) The author of a work has, subject to section 28.2, the right to the integrity of the work and, in connection with an act mentioned in section 3, the right, where reasonable in the circumstances, to be associated with the work as its author by name or under a pseudonym and the right to remain anonymous.
· [bookmark: sec14.1subsec2]No assignment of moral rights
(2) Moral rights may not be assigned but may be waived in whole or in part.
· [bookmark: sec14.1subsec3]No waiver by assignment
(3) An assignment of copyright in a work does not by that act alone constitute a waiver of any moral rights.
· [bookmark: sec14.1subsec4]Effect of waiver
(4) Where a waiver of any moral right is made in favour of an owner or a licensee of copyright, it may be invoked by any person authorized by the owner or licensee to use the work, unless there is an indication to the contrary in the waiver.
· R.S., 1985, c. 10 (4th Supp.), s. 4.
[bookmark: sec14.2subsec1][bookmark: sec14.2]Term
· 14.2 (1) Moral rights in respect of a work subsist for the same term as the copyright in the work.
· [bookmark: sec14.2subsec2]Succession
(2) The moral rights in respect of a work pass, on the death of its author, to
· (a) the person to whom those rights are specifically bequeathed;
· (b) where there is no specific bequest of those moral rights and the author dies testate in respect of the copyright in the work, the person to whom that copyright is bequeathed; or
· (c) where there is no person described in paragraph (a) or (b), the person entitled to any other property in respect of which the author dies intestate.
· [bookmark: sec14.2subsec3]Subsequent succession
(3) Subsection (2) applies, with such modifications as the circumstances require, on the death of any person who holds moral rights.
[bookmark: PART_II_COPYRIGHT_IN_PERFORMERS__PERFORM]PART II
COPYRIGHT IN PERFORMERS’ PERFORMANCES, SOUND RECORDINGS AND COMMUNICATION SIGNALS AND MORAL RIGHTS IN PERFORMERS’ PERFORMANCES
[bookmark: Performers__Rights__68410]PERFORMERS’ RIGHTS
[bookmark: Copyright__68483]Copyright
[bookmark: sec15subsec1][bookmark: sec15][bookmark: sec17subsec1][bookmark: sec17]Cinematographic works
· 17. (1) Where the performer authorizes the embodiment of the performer’s performance in a cinematographic work, the performer may no longer exercise, in relation to the performance where embodied in that cinematographic work, thecopyright referred to in subsection 15(1).
· [bookmark: sec17subsec2]Right to remuneration
(2) Where there is an agreement governing the embodiment referred to in subsection (1) and that agreement provides for a right to remuneration for the reproduction, performance in public or communication to the public by telecommunication of the cinematographic work, the performer may enforce that right against
· (a) the other party to the agreement or, if that party assigns the agreement, the assignee, and
· (b) any other person who
· (i) owns the copyright in the cinematographic work governing the reproduction of the cinematographic work, its performance in public or its communication to the public by telecommunication, and
· (ii) reproduces the cinematographic work, performs it in public or communicates it to the public by telecommunication,
and persons referred to in paragraphs (a) and (b) are jointly and severally liable to the performer in respect of the remuneration relating to that copyright.
· [bookmark: sec17subsec3]Application of subsection (2)
(3) Subsection (2) applies only if the performer’s performance is embodied in a prescribed cinematographic work.
· [bookmark: sec17subsec4]Exception
(4) If so requested by a country that is a party to the North American Free Trade Agreement, the Minister may, by a statement published in the Canada Gazette, grant the benefits conferred by this section, subject to any terms and conditions specified in the statement, to performers who are nationals of that country or another country that is a party to the Agreement or are Canadian citizens or permanent residents within the meaning of subsection 2(1) of theImmigration and Refugee Protection Act and whose performer’s performances are embodied in works other than the prescribed cinematographic works referred to in subsection (3).
[bookmark: Moral_Rights__78653]Moral Rights
[bookmark: sec17.1subsec1][bookmark: sec17.1]Moral rights
· 17.1 (1) In the cases referred to in subsections 15(2.1) and (2.2), a performer of a live aural performance or a performance fixed in a sound recording has, subject to subsection 28.2(1), the right to the integrity of the performance, and — in connection with an act mentioned in subsection 15(1.1) or one for which the performer has a right to remuneration under section 19 — the right, if it is reasonable in the circumstances, to be associated with the performance as its performer by name or under a pseudonym and the right to remain anonymous.
· [bookmark: sec17.1subsec2]No assignment of moral rights
(2) Moral rights may not be assigned but may be waived in whole or in part.
· [bookmark: sec17.1subsec3]No waiver by assignment
(3) An assignment of copyright in a performer’s performance does not by itself constitute a waiver of any moral rights.
· [bookmark: sec17.1subsec4]Effect of waiver
(4) If a waiver of any moral right is made in favour of an owner or a licensee of a copyright, it may be invoked by any person authorized by the owner or licensee to use the performer’s performance, unless there is an indication to the contrary in the waiver.
[bookmark: sec17.2subsec1][bookmark: sec17.2]Application and term
· 17.2 (1) Subsection 17.1(1) applies only in respect of a performer’s performance that occurs after the coming into force of that subsection. The moral rights subsist for the same term as the copyright in that performer’s performance.
· [bookmark: sec17.2subsec2]Succession
(2) The moral rights in respect of a performer’s performance pass, on the performer’s death, to
· (a) the person to whom those rights are specifically bequeathed;
· (b) if there is not a specific bequest of those moral rights and the performer dies testate in respect of the copyrightin the performer’s performance, the person to whom that copyright is bequeathed; or
· (c) if there is not a person as described in paragraph (a) or (b), the person entitled to any other property in respect of which the performer dies intestate.
· [bookmark: sec17.2subsec3]Subsequent succession
(3) Subsection (2) applies, with any modifications that the circumstances require, on the death of any person who holds moral rights.
PART III
INFRINGEMENT OF COPYRIGHT AND MORAL RIGHTS AND EXCEPTIONS TO INFRINGEMENT
[bookmark: Infringement_of_Copyright__108986]INFRINGEMENT OF COPYRIGHT
[bookmark: General__109066]General
[bookmark: sec27subsec1][bookmark: sec27]Infringement generally
· 27. (1) It is an infringement of copyright for any person to do, without the consent of the owner of the copyright, anything that by this Act only the owner of the copyright has the right to do.
· [bookmark: sec27subsec2]Secondary infringement
(2) It is an infringement of copyright for any person to
· (a) sell or rent out,
· (b) distribute to such an extent as to affect prejudicially the owner of the copyright,
· (c) by way of trade distribute, expose or offer for sale or rental, or exhibit in public,
· (d) possess for the purpose of doing anything referred to in paragraphs (a) to (c), or
· (e) import into Canada for the purpose of doing anything referred to in paragraphs (a) to (c),
a copy of a work, sound recording or fixation of a performer’s performance or of a communication signal that the person knows or should have known infringes copyright or would infringe copyright if it had been made in Canada by the person who made it.
· [bookmark: sec27subsec2.1]Clarification
(2.1) For greater certainty, a copy made outside Canada does not infringe copyright under subsection (2) if, had it been made in Canada, it would have been made under a limitation or exception under this Act.
· [bookmark: sec27subsec2.2]Secondary infringement related to lesson
(2.2) It is an infringement of copyright for any person to do any of the following acts with respect to anything that the person knows or should have known is a lesson, as defined in subsection 30.01(1), or a fixation of one:
· (a) to sell it or to rent it out;
· (b) to distribute it to an extent that the owner of the copyright in the work or other subject-matter that is included in the lesson is prejudicially affected;
· (c) by way of trade, to distribute it, expose or offer it for sale or rental or exhibit it in public;
· (d) to possess it for the purpose of doing anything referred to in any of paragraphs (a) to (c);
· (e) to communicate it by telecommunication to any person other than a person referred to in paragraph 30.01(3)(a); or
· (f) to circumvent or contravene any measure taken in conformity with paragraph 30.01(6)(b), (c) or (d).
· [bookmark: sec27subsec2.3]Infringement — provision of services
(2.3) It is an infringement of copyright for a person, by means of the Internet or another digital network, to provide a service primarily for the purpose of enabling acts of copyright infringement if an actual infringement of copyrightoccurs by means of the Internet or another digital network as a result of the use of that service.
· [bookmark: sec27subsec2.4]Factors
(2.4) In determining whether a person has infringed copyright under subsection (2.3), the court may consider
· (a) whether the person expressly or implicitly marketed or promoted the service as one that could be used to enableacts of copyright infringement;
· (b) whether the person had knowledge that the service was used to enable a significant number of acts ofcopyright infringement;
· (c) whether the service has significant uses other than to enable acts of copyright infringement;
· (d) the person’s ability, as part of providing the service, to limit acts of copyright infringement, and any action taken by the person to do so;
· (e) any benefits the person received as a result of enabling the acts of copyright infringement; and
· (f) the economic viability of the provision of the service if it were not used to enable acts of copyright infringement.
· [bookmark: sec27subsec3]Knowledge of importer
(3) In determining whether there is an infringement under subsection (2) in the case of an activity referred to in any of paragraphs (2)(a) to (d) in relation to a copy that was imported in the circumstances referred to in paragraph (2)(e), it is irrelevant whether the importer knew or should have known that the importation of the copy infringed copyright.
· [bookmark: sec27subsec4]Plates
(4) It is an infringement of copyright for any person to make or possess a plate that has been specifically designed or adapted for the purpose of making infringing copies of a work or other subject-matter.
· [bookmark: sec27subsec5]Public performance for profit
(5) It is an infringement of copyright for any person, for profit, to permit a theatre or other place of entertainment to be used for the performance in public of a work or other subject-matter without the consent of the owner of thecopyright unless that person was not aware, and had no reasonable ground for suspecting, that the performance would be an infringement of copyright.
[bookmark: Parallel_Importation_of_Books__115302]Parallel Importation of Books
[bookmark: sec27.1subsec1][bookmark: sec27.1]Importation of books
· 27.1 (1) Subject to any regulations made under subsection (6), it is an infringement of copyright in a book for any person to import the book where
· (a) copies of the book were made with the consent of the owner of the copyright in the book in the country where the copies were made, but were imported without the consent of the owner of the copyright in the book in Canada; and
· (b) the person knows or should have known that the book would infringe copyright if it was made in Canada by the importer.
· [bookmark: sec27.1subsec2]Secondary infringement
(2) Subject to any regulations made under subsection (6), where the circumstances described in paragraph (1)(a) exist, it is an infringement of copyright in an imported book for any person who knew or should have known that the book would infringe copyright if it was made in Canada by the importer to
· (a) sell or rent out the book;
· (b) by way of trade, distribute, expose or offer for sale or rental, or exhibit in public, the book; or
· (c) possess the book for the purpose of any of the activities referred to in paragraph (a) or (b).
· [bookmark: sec27.1subsec3]Limitation
(3) Subsections (1) and (2) only apply where there is an exclusive distributor of the book and the acts described in those subsections take place in the part of Canada or in respect of the particular sector of the market for which the person is the exclusive distributor.
· [bookmark: sec27.1subsec4]Exclusive distributor
(4) An exclusive distributor is deemed, for the purposes of entitlement to any of the remedies under Part IV in relation to an infringement under this section, to derive an interest in the copyright in question by licence.
· [bookmark: sec27.1subsec5]Notice
(5) No exclusive distributor, copyright owner or exclusive licensee is entitled to a remedy under Part IV in relation to an infringement under this section unless, before the infringement occurred, notice has been given within the prescribed time and in the prescribed manner to the person referred to in subsection (1) or (2), as the case may be, that there is an exclusive distributor of the book.
· [bookmark: sec27.1subsec6]Regulations
(6) The Governor in Council may, by regulation, establish terms and conditions for the importation of certain categories of books, including remaindered books, books intended solely for re-export and books imported by special order.
[bookmark: sec28][bookmark: Moral_Rights_Infringement__119021]MORAL RIGHTS INFRINGEMENT
[bookmark: sec28.1]Infringement generally
28.1 Any act or omission that is contrary to any of the moral rights of the author of a work or of the performer of a performer’s performance is, in the absence of the author’s or performer’s consent, an infringement of those rights.
[bookmark: sec28.2subsec1][bookmark: sec28.2]Nature of right of integrity
· 28.2 (1) The author’s or performer’s right to the integrity of a work or performer’s performance is infringed only if the work or the performance is, to the prejudice of its author’s or performer’s honour or reputation,
· (a) distorted, mutilated or otherwise modified; or
· (b) used in association with a product, service, cause or institution.
· [bookmark: sec28.2subsec2]Where prejudice deemed
(2) In the case of a painting, sculpture or engraving, the prejudice referred to in subsection (1) shall be deemed to have occurred as a result of any distortion, mutilation or other modification of the work.
· [bookmark: sec28.2subsec3]When work not distorted, etc.
(3) For the purposes of this section,
· (a) a change in the location of a work, the physical means by which a work is exposed or the physical structure containing a work, or
· (b) steps taken in good faith to restore or preserve the work
shall not, by that act alone, constitute a distortion, mutilation or other modification of the work.
[bookmark: Exceptions__121294]EXCEPTIONS
[bookmark: Fair_Dealing__121359]Fair Dealing
[bookmark: sec29]Research, private study, etc.
29. Fair dealing for the purpose of research, private study, education, parody or satire does not infringe copyright.
[bookmark: sec29.1]Criticism or review
29.1 Fair dealing for the purpose of criticism or review does not infringe copyright if the following are mentioned:
· (a) the source; and
· (b) if given in the source, the name of the
· (i) author, in the case of a work,
· (ii) performer, in the case of a performer’s performance,
· (iii) maker, in the case of a sound recording, or
· (iv) broadcaster, in the case of a communication signal.
[bookmark: sec29.2]News reporting
29.2 Fair dealing for the purpose of news reporting does not infringe copyright if the following are mentioned:
· (a) the source; and
· (b) if given in the source, the name of the
· (i) author, in the case of a work,
· (ii) performer, in the case of a performer’s performance,
· (iii) maker, in the case of a sound recording, or
· (iv) broadcaster, in the case of a communication signal.
[bookmark: Non_commercial_User_generated_Content__1]Non-commercial User-generated Content
[bookmark: sec29.21subsec1][bookmark: sec29.21]Non-commercial user-generated content
· 29.21 (1) It is not an infringement of copyright for an individual to use an existing work or other subject-matter or copy of one, which has been published or otherwise made available to the public, in the creation of a new work or other subject-matter in which copyright subsists and for the individual — or, with the individual’s authorization, a member of their household — to use the new work or other subject-matter or to authorize an intermediary to disseminate it, if
· (a) the use of, or the authorization to disseminate, the new work or other subject-matter is done solely for non-commercial purposes;
· (b) the source — and, if given in the source, the name of the author, performer, maker or broadcaster — of the existing work or other subject-matter or copy of it are mentioned, if it is reasonable in the circumstances to do so;
· (c) the individual had reasonable grounds to believe that the existing work or other subject-matter or copy of it, as the case may be, was not infringing copyright; and
· (d) the use of, or the authorization to disseminate, the new work or other subject-matter does not have a substantial adverse effect, financial or otherwise, on the exploitation or potential exploitation of the existing work or other subject-matter — or copy of it — or on an existing or potential market for it, including that the new work or other subject-matter is not a substitute for the existing one.
· [bookmark: sec29.21subsec2]Definitions
(2) The following definitions apply in subsection (1).
“intermediary”
« intermédiaire »
“intermediary” means a person or entity who regularly provides space or means for works or other subject-matter to be enjoyed by the public.
“use”
« utiliser »
“use” means to do anything that by this Act the owner of the copyright has the sole right to do, other than the right to authorize anything.
[bookmark: Reproduction_for_Private_Purposes__12674]Reproduction for Private Purposes
[bookmark: sec29.22subsec1][bookmark: sec29.22]Reproduction for private purposes
· 29.22 (1) It is not an infringement of copyright for an individual to reproduce a work or other subject-matter or any substantial part of a work or other subject-matter if
· (a) the copy of the work or other subject-matter from which the reproduction is made is not an infringing copy;
· (b) the individual legally obtained the copy of the work or other subject-matter from which the reproduction is made, other than by borrowing it or renting it, and owns or is authorized to use the medium or device on which it is reproduced;
· (c) the individual, in order to make the reproduction, did not circumvent, as defined in section 41, a technological protection measure, as defined in that section, or cause one to be circumvented;
· (d) the individual does not give the reproduction away; and
· (e) the reproduction is used only for the individual’s private purposes.
· [bookmark: sec29.22subsec2]Meaning of “medium or device”
(2) For the purposes of paragraph (1)(b), a “medium or device” includes digital memory in which a work or subject-matter may be stored for the purpose of allowing the telecommunication of the work or other subject-matter through the Internet or other digital network.
· [bookmark: sec29.22subsec3]Limitation — audio recording medium
(3) In the case of a work or other subject-matter that is a musical work embodied in a sound recording, a performer’s performance of a musical work embodied in a sound recording or a sound recording in which a musical work or a performer’s performance of a musical work is embodied, subsection (1) does not apply if the reproduction is made onto an audio recording medium as defined in section 79.
· [bookmark: sec29.22subsec4]Limitation — destruction of reproductions
(4) Subsection (1) does not apply if the individual gives away, rents or sells the copy of the work or other subject-matter from which the reproduction is made without first destroying all reproductions of that copy that the individual has made under that subsection.
[bookmark: Fixing_Signals_and_Recording_Programs_fo]Fixing Signals and Recording Programs for Later Listening or Viewing
[bookmark: sec29.23subsec1][bookmark: sec29.23]Reproduction for later listening or viewing
· 29.23 (1) It is not an infringement of copyright for an individual to fix a communication signal, to reproduce a work or sound recording that is being broadcast or to fix or reproduce a performer’s performance that is being broadcast, in order to record a program for the purpose of listening to or viewing it later, if
· (a) the individual receives the program legally;
· (b) the individual, in order to record the program, did not circumvent, as defined in section 41, a technological protection measure, as defined in that section, or cause one to be circumvented;
· (c) the individual makes no more than one recording of the program;
· (d) the individual keeps the recording no longer than is reasonably necessary in order to listen to or view the program at a more convenient time;
· (e) the individual does not give the recording away; and
· (f) the recording is used only for the individual’s private purposes.
· [bookmark: sec29.23subsec2]Limitation
(2) Subsection (1) does not apply if the individual receives the work, performer’s performance or sound recording under an on-demand service.
· [bookmark: sec29.23subsec3]Definitions
(3) The following definitions apply in this section.
“broadcast”
« radiodiffusion »
“broadcast” means any transmission of a work or other subject-matter by telecommunication for reception by the public, but does not include a transmission that is made solely for performance in public.
“on-demand service”
« service sur demande »
“on-demand service” means a service that allows a person to receive works, performer’s performances and sound recordings at times of their choosing.
[bookmark: Backup_Copies__132485]Backup Copies
[bookmark: sec29.24subsec1][bookmark: sec29.24]Backup copies
· 29.24 (1) It is not an infringement of copyright in a work or other subject-matter for a person who owns — or has a licence to use — a copy of the work or subject-matter (in this section referred to as the “source copy”) to reproduce the source copy if
· (a) the person does so solely for backup purposes in case the source copy is lost, damaged or otherwise rendered unusable;
· (b) the source copy is not an infringing copy;
· (c) the person, in order to make the reproduction, did not circumvent, as defined in section 41, a technological protection measure, as defined in that section, or cause one to be circumvented; and
· (d) the person does not give any of the reproductions away.
· [bookmark: sec29.24subsec2]Backup copy becomes source copy
(2) If the source copy is lost, damaged or otherwise rendered unusable, one of the reproductions made under subsection (1) becomes the source copy.
· [bookmark: sec29.24subsec3]Destruction
(3) The person shall immediately destroy all reproductions made under subsection (1) after the person ceases to own, or to have a licence to use, the source copy.
[bookmark: Acts_Undertaken_without_Motive_of_Gain__]Acts Undertaken without Motive of Gain
[bookmark: sec29.3subsec1][bookmark: sec29.3]Motive of gain
· 29.3 (1) No action referred to in section 29.4, 29.5, 30.2 or 30.21 may be carried out with motive of gain.
· [bookmark: sec29.3subsec2]Cost recovery
(2) An educational institution, library, archive or museum, or person acting under its authority does not have a motive of gain where it or the person acting under its authority, does anything referred to in section 29.4, 29.5, 30.2 or30.21 and recovers no more than the costs, including overhead costs, associated with doing that act.
[bookmark: Educational_Institutions__135081]Educational Institutions
[bookmark: sec29.4subsec1][bookmark: sec29.4]Reproduction for instruction
· 29.4 (1) It is not an infringement of copyright for an educational institution or a person acting under its authority for the purposes of education or training on its premises to reproduce a work, or do any other necessary act, in order to display it.
· [bookmark: sec29.4subsec2]Reproduction for examinations, etc.
(2) It is not an infringement of copyright for an educational institution or a person acting under its authority to
· (a) reproduce, translate or perform in public on the premises of the educational institution, or
· (b) communicate by telecommunication to the public situated on the premises of the educational institution
a work or other subject-matter as required for a test or examination.
· [bookmark: sec29.4subsec3]If work commercially available
(3) Except in the case of manual reproduction, the exemption from copyright infringement provided by subsections (1) and (2) does not apply if the work or other subject-matter is commercially available, within the meaning of paragraph (a) of the definition “commercially available” in section 2, in a medium that is appropriate for the purposes referred to in those subsections.
[bookmark: sec29.5]Performances
29.5 It is not an infringement of copyright for an educational institution or a person acting under its authority to do the following acts if they are done on the premises of an educational institution for educational or training purposes and not for profit, before an audience consisting primarily of students of the educational institution, instructors actingunder the authority of the educational institution or any person who is directly responsible for setting a curriculum for the educational institution:
· (a) the live performance in public, primarily by students of the educational institution, of a work;
· (b) the performance in public of a sound recording, or of a work or performer’s performance that is embodied in a sound recording, as long as the sound recording is not an infringing copy or the person responsible for the performance has no reasonable grounds to believe that it is an infringing copy;
· (c) the performance in public of a work or other subject-matter at the time of its communication to the public by telecommunication; and
· (d) the performance in public of a cinematographic work, as long as the work is not an infringing copy or the person responsible for the performance has no reasonable grounds to believe that it is an infringing copy.
[bookmark: sec29.6subsec1][bookmark: sec29.6]News and commentary
· 29.6 (1) It is not an infringement of copyright for an educational institution or a person acting under its authority to
· (a) make, at the time of its communication to the public by telecommunication, a single copy of a news program or a news commentary program, excluding documentaries, for the purposes of performing the copy for the students of the educational institution for educational or training purposes; and
· (b) perform the copy in public before an audience consisting primarily of students of the educational institution on its premises for educational or training purposes.
[bookmark: sec29.6subsec2][bookmark: sec29.7subsec1][bookmark: sec29.7]Reproduction of broadcast
· 29.7 (1) Subject to subsection (2) and section 29.9, it is not an infringement of copyright for an educational institution or a person acting under its authority to
· (a) make a single copy of a work or other subject-matter at the time that it is communicated to the public by telecommunication; and
· (b) keep the copy for up to thirty days to decide whether to perform the copy for educational or training purposes.
· [bookmark: sec29.7subsec2]Royalties for reproduction
(2) An educational institution that has not destroyed the copy by the expiration of the thirty days infringes copyrightin the work or other subject-matter unless it pays any royalties, and complies with any terms and conditions, fixed under this Act for the making of the copy.
· [bookmark: sec29.7subsec3]Royalties for performance
(3) It is not an infringement of copyright for the educational institution or a person acting under its authority to perform the copy in public for educational or training purposes on the premises of the educational institution before an audience consisting primarily of students of the educational institution if the educational institution pays the royalties and complies with any terms and conditions fixed under this Act for the performance in public.
[bookmark: sec29.8]Unlawful reception
29.8 The exceptions to infringement of copyright provided for under sections 29.5 to 29.7 do not apply where the communication to the public by telecommunication was received by unlawful means.
[bookmark: sec29.9subsec1][bookmark: sec29.9]Records and marking
· 29.9 (1) Where an educational institution or person acting under its authority
·  (b) makes a copy of a work or other subject-matter communicated to the public by telecommunication and performs it pursuant to section 29.7,
the educational institution shall keep a record of the information prescribed by regulation in relation to the making of the copy, the destruction of it or any performance in public of it for which royalties are payable under this Act and shall, in addition, mark the copy in the manner prescribed by regulation.
· [bookmark: sec29.9subsec2]Regulations
(2) The Board may, with the approval of the Governor in Council, make regulations
· (a) prescribing the information in relation to the making, destruction, performance and marking of copies that must be kept under subsection (1),
· (b) prescribing the manner and form in which records referred to in that subsection must be kept and copies destroyed or marked, and
· (c) respecting the sending of information to collective societies referred to in section 71.

