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General Points (Nov. 6) 
· Demonstrates relative nature of title in Canadian property law
· True owner, if they haven’t abandoned the property, always has the best claim
· Just tertii defence (rights of a 3rd person)
· D isn’t saying claimant doesn’t have a claim against him/her, instead, saying that someone else (a 3rd party) has a better case
· Generally irrelevant in cases involving Finder’s Rights 
· Usually courts only care who has better claim: P or D?
· Finder of personal property acquires a title that is good against the whole world except for true owner/someone who has a continuing prior claim (Armory v. Delamirie (1722) UKKB, Trachuk v. Olinek) (p. 330)
· Finders acquire rights if the good is lost/abandoned + finder takes object into care + control (Parker v. British Airways Board) (p. 339)
· Obligation on finders to take reasonable measures to take care of the chattel + inform true owners of the finding (Parker v. British Airways Board) (p. 339)
· Doesn’t matter if finder is trespassing when they come across the chattel (Bird v. Ford Frances) (p. 340)
· It matters if property is stolen because person shouldn’t profit from their own immoral/illegal act (Baird v. British Columbia (1992) BCCA) (p. 340)
Justification for Finder’s Law (Nov. 6) (Trachuk v. Olinek)
· Economic efficiency → creates incentive for people to pick up items + reintegrate it into society for use 
· Encourages people to keep their items/take of it, not just losing it
· Reward → reward people to do an act we want to
· Encourage people to return items to rightful owner 
· Punishment → deter people from taking items through use of violence/force 
· Maintains chain of title
· Since people can only pass on as good a title as they possess, so if there’s were no finders’ law, the chain of title would be broken + can’t be passed on to it

Where the true owner isn’t involved (Nov. 6)
· Cases where the dispute is between the finder + a 3rd party unconnected with the premises/the finding (finder v. stranger)
· Cases where the dispute is between finder + person who is owner/occupier of premises in which the good was found (finder v. owner/occupier) (Trachuk v. Olinek)  (p. 329)
· If the chattel is found embedded in the soil, the occupier of the premises will prevail over the finder because embedded items are treated like fixtures
· Where a person has possession of land with the intention to exercise control over it + the things which may be embedded within it, the, if something is found attached to/under that land, the presumption is that the owner has possession (Trachuk v. Olinek) (p. 329)
· Presumption can be rebutted by showing that the person didn’t intend to exercise control over the land
· Harder to rebut presumption if item is embedded v. on surface

Cases where goods is on land/in a house (Nov. 6)
· Where a person has possession of land with the intention to exercise control over it + things which may be upon it, then, if something is found on that land, the presumption is that the owner has possession (Grafstein v. Holme & Freeman) (p. 335, 338)
· Most finder cases are this type 
· Spectrum of control with respect to intention of occupier to assert control over articles lost on their premises  bank vaults/houses assert control, parks don’t (Park v. British Airways Board) (p. 339)
· 
Heritage Conservation Act, RSBC 196, c. 187 (Nov. 6)
· s. 13 → A person mustn’t remove, attempt to remove from BC a heritage object that is protected under s. 2 or has been removed from a site protected s. 2
· s. 1 → heritage object → personal property that has heritage value to BC, a community, or an aboriginal people
· Heritage value →historical, cultural, aesthetic, scientific/educational worth/usefulness of a site/object
· s. 19 → public museum, archive, other heritage conservation organization can ask SC for an order to vest ownership towards an object in the museum after certain acts 
· s. 34 → (civil remedies) minister may apply to SC for an injunction constraint a person from committing, continuing to commit, contravention of this Act or the regulations
· s. 36 → (offence) person convicted of an offence under s. (1)(a)-(c) is liable to a fine of not more than $2000/imprisonment for a term of no more than 6 months or to both
· Person convicted of an offence under (1)(d) is not viable of more than $50 000/imprisonment for a term of no more than 2 years or both
· A corporation would be liable for up to 1 million




Heritage Conservation Act, RSBC 196, c. 187
Definitions
"heritage inspection" means a physical examination and other research necessary
(a) to identify the heritage value of property or a portion of it, and
(b) to establish, if the property is a heritage site or heritage object,
(i)  the need for protection and conservation, or
(ii)  conformance with heritage protection requirements;
"heritage investigation" means an archaeological or other systematic study of heritage property to reveal its history, and may include the recording, removal and analysis of artifacts, features and other material necessary for the purpose of the heritage investigation;
"heritage object" means, whether designated or not, personal property that has heritage value to British Columbia, a community or an aboriginal people;
"heritage site" means, whether designated or not, land, including land covered by water, that has heritage value to British Columbia, a community or an aboriginal people;
"heritage value" means the historical, cultural, aesthetic, scientific or educational worth or usefulness of a site or object;
"heritage wreck" means the remains of a wrecked vessel or aircraft if
(a) 2 or more years have passed from the date that the vessel or aircraft sank, was washed ashore or crashed, or
(b) the vessel or aircraft has been abandoned by its owner and the government has agreed to accept the abandonment for the purposes of this Act;
Heritage protection
13  (1) Except as authorized by a permit issued under section 12 or 14, a person must not remove, or attempt to remove, from British Columbia a heritage object that is protected under subsection (2) or which has been removed from a site protected under subsection (2).
[bookmark: sec13subsec2](2) Except as authorized by a permit issued under section 12 or 14, or an order issued under section 14, a person must not do any of the following:
(a) damage, desecrate or alter a Provincial heritage site or a Provincial heritage object or remove from a Provincial heritage site or Provincial heritage object any heritage object or material that constitutes part of the site or object;
(b) damage, desecrate or alter a burial place that has historical or archaeological value or remove human remains or any heritage object from a burial place that has historical or archaeological value;
(c) damage, alter, cover or move an aboriginal rock painting or aboriginal rock carving that has historical or archaeological value;
(d) damage, excavate, dig in or alter, or remove any heritage object from, a site that contains artifacts, features, materials or other physical evidence of human habitation or use before 1846;
(e) damage or alter a heritage wreck or remove any heritage object from a heritage wreck;
(f) damage, excavate, dig in or alter, or remove any heritage object from, an archaeological site not otherwise protected under this section for which identification standards have been established by regulation;
(g) damage, excavate, dig in or alter, or remove any heritage object from, a site that contains artifacts, features, materials or other physical evidence of unknown origin if the site may be protected under paragraphs (b) to (f);
(h) damage, desecrate or alter a site or object that is identified in a schedule under section 4 (4) (a);
(i) damage, excavate or alter, or remove any heritage object from, a property that is subject to an order undersection 14 (4) or 16.
[bookmark: sec13subsec3](3) The Lieutenant Governor in Council may make regulations respecting the following:
(a) defining the extent of types of sites protected under subsection (2), except heritage sites or objects protected under subsection (2) (h);
(b) identifying types of features, material or evidence for which the requirements of subsection (2) (d) and (g) do not apply, and these may be different for different types of sites;
(c) establishing identification standards for archaeological sites to be protected under subsection (2) (f);
(d) identifying actions that shall be deemed to derogate from the heritage value of a site or object, or class of sites or objects, protected under subsection (2), except with respect to sites protected under subsection (2) (h).
[bookmark: sec13subsec4](4) The minister may, after providing an opportunity for consultation with the first nation whose heritage site or object would be affected,
(a) define the extent of a site protected under subsection (2), or
(b) exempt a site or object from subsection (2) on any terms and conditions the minister considers appropriate if the minister considers that the site or object lacks sufficient heritage value to justify its conservation.
[bookmark: sec13subsec5](5) Subsection (4) does not apply to a site or object protected under subsection (2) (h).
[bookmark: sec13subsec6](6) Except as authorized by a permit issued under section 12, a person must not damage, alter or remove
(a) a notice erected under section 17, or
(b) a plaque or marker installed under section 18.
Unclaimed objects in heritage collections
19  (1) A public museum, archive or other heritage conservation organization that has possession of an object that it does not own, or is uncertain as to whether it owns, may apply to the Supreme Court for an order vesting ownership of the object in the museum, archive or organization if one of the following applies:
(a) a reasonable attempt has been made to locate the owner of the object and
(i)  at least 25 years have passed since the making of a written agreement with the owner of the object for custody of the object, or
(ii)  at least 10 years have passed since the making of an oral agreement with the owner of the object for custody of the object and there is no known written custody agreement;
(b) at least 2 years have passed since the museum, archive or organization gave to the owner of the object a notice of the termination of a custody agreement with respect to the object;
(c) the owner of the object cannot be identified or the circumstances of the acquisition of the object are not known;
(d) the object was acquired from a person who may not have been the true owner.
[bookmark: sec19subsec2](2) On application under subsection (1), the court may, with respect to the object that is the subject of the application, make an order vesting ownership of the object in
(a) the museum, archive or organization that made the application, or
(b) any other party the court considers is the most appropriate to own the object having regard to any heritage value the object may possess.
[bookmark: sec19subsec3](3) Before making an order under subsection (2), the court must be satisfied that
(a) a requirement of subsection (1) has been met,
(b) the limitation in subsection (6) does not apply,
(c) a reasonable attempt has been made to notify any other parties who may have an interest in the application, and
(d) all parties the court considers to have an interest in the application have been given a reasonable opportunity to be heard.
[bookmark: sec19subsec4](4) An order under subsection (2) may include any terms or conditions that the court considers appropriate.
[bookmark: sec19subsec5](5) If an order vesting ownership is made under this section, the previous owner has no further claim to ownership of the object or to compensation for the object.
[bookmark: sec19subsec6](6) This section does not apply to an object that has cultural heritage value to an aboriginal people.
Civil remedies respecting contraventions
34  (1) The minister may apply to the Supreme Court for an injunction restraining a person from committing, or continuing to commit, a contravention of this Act or the regulations.
[bookmark: sec34subsec2](2) The minister may apply to the Supreme Court for a restoration or compliance order if a person
(a) fails to comply with or contravenes the requirements or conditions of a permit issued under section 12 or 14,
(b) fails to comply with or contravenes an order made under section 14 or 21,
(c) removes property, or attempts to remove property, from British Columbia in contravention of section 13 (1),
(d) moves, removes, damages, desecrates, alters, excavates or digs in property, or removes objects from property in contravention of section 13 (2), or
(e) contravenes a regulation made under section 23 (2) or 37 (2) (e).
[bookmark: sec34subsec3](3) An order of the court in respect of an application under subsection (2) may include one or more of the following:
(a) a requirement that the person restore the property to which the matter relates to its condition before the contravention on terms and conditions the court specifies;
(b) a requirement that the person undertake, as the court considers appropriate, compensatory conservationwork on the property that was affected or on other heritage property, or that conservation work be performed by others at the expense of that person;
(c) an authorization that the minister may undertake conservation work at the expense of the person;
(d) any other requirements the court considers advisable.
[bookmark: sec34subsec4](4) This section applies whether or not a person is charged with an offence under this Act.
[bookmark: sec35subsec1][bookmark: sec35][bookmark: section35][bookmark: sec36subsec1][bookmark: sec36][bookmark: section36][bookmark: _GoBack]Offence and penalty
36  (1) A person who does any of the following commits an offence:
(a) contravenes section 13 (6), 14 (1) or (8) or a provision of the Park Act referred to in section 23 (2) as it applies to a Provincial heritage property;
(b) fails to comply with or contravenes a requirement or condition of an order or permit under section 12 (2) (a),14 (2) or (4), 16, 19 (2), 23 (2) or 34 (3);
(c) contravenes a regulation made under section 23 (2) or 37 (2) (e);
(d) contravenes section 13 (1) or (2).
[bookmark: sec36subsec2](2) A person convicted of an offence under subsection (1) (a) to (c) is liable to a fine of not more than $2 000 or to imprisonment for a term of not more than 6 months or to both.
[bookmark: sec36subsec3](3) A person convicted of an offence under subsection (1) (d) is liable,
(a) if the person is an individual, to a fine of not more than $50 000 or to imprisonment for a term of not more than 2 years or to both, or
(b) if the person is a corporation, to a fine of not more than $1 000 000.
[bookmark: sec36subsec4](4) If a corporation commits an offence under this Act, an employee, officer, director or agent of the corporation who authorized, permitted or acquiesced in the offence also commits the offence and is liable,
(a) if it is an offence under subsection (1) (a) to (c), to the penalty set out in subsection (2), or
(b) if it is an offence under subsection (1) (d), to the penalty set out in subsection (3) (a).
[bookmark: sec36subsec5](5) Section 5 of the Offence Act does not apply to this Act or the regulations.
[bookmark: sec36subsec6](6) The time limit for laying an information respecting an offence under this Act is 2 years after the facts on which the information is based first came to the knowledge of
(a) a police officer, police constable, constable or other person employed for the preservation and maintenance of the public peace, or
(b) an official designated in writing by the minister.
[bookmark: sec36subsec7](7) A document purporting to have been issued by the official designated under subsection (6) (b) certifying the day on which he or she became aware of the facts on which an information is based, is admissible without proof of the signature of the official appearing to have signed the document, and in the absence of evidence to the contrary, is proof of the matter certified.



