Title Registration – Cases                                                                                                              1

Canadian Commercial Bank v. Island Realty (1988) BCCA (March 11)
Facts: PM (Park Meadow) owns fs in Kelowna + there’s 3 mortgages on it
1st mortgage  Imperial Life 
2nd mortgage  Island Realty, D
3rd mortgage  Almont
	Almont’s mortgage was gotten when PM lied + stated 2nd mortgage was discharged
	PM files for bankruptcy 
	D files to get 2nd mortgage back 
Issue: Is the 2nd mortgage valid?
Ratio: As long as holder of charge dealt directly with owner of fee simple, charge will be upheld as valid 
Analysis: Mortgage is valid because registrar said that D’s mortgage was discharged, then D lost his spot even though they had nothing to do with it
[bookmark: _GoBack]TJ Applies CF  forged discharge was, at CL, a nullity; IR takes priority over A
CA  Allows the appeal
TJ decision “runs counter to … whole purpose and effect of the LTA”
Distinguishes from Credit Foncier on factual basis

Credit Foncier v. Bennett (1963) BCCA (March 11)
Facts: Sept 27, 1960: D registered as owners of fs estate
Jan 13, 1961: Fraudulent mortgage from D to TIL (forged by Allen)
Jan 19, 1961: Mortgage assigned from TIL to Stuart (had known Allen; made no inquiries of B; but found to be innocent party)
Jan 24, 1961: Stuart assigns mortgage to P (innocent party)
Issue: What does “deemed to be” mean?
Ratio: Deemed to be in s. 26(1) = rebuttable presumption
	Concept of indefeasibility does not apply to charges
Analysis: Because of forgery, the mortgage was a nullity; registration had no effect; should be discharged

Gill v. Bucholtz (2009) BCCA (March 11)
Facts: P owned “Lot 4”
Nov 2005: R forged P’s sign on transfer to P’s wife (working w. R)
Nov 10, 2005: Wife grants mortgage to D
Wife then neg. 2nd mortgage in favour of 4337, Investments Ltd (#Co)
P files caveat; reg of 2nd notice refused; but #Co had already advanced $55G, relying on title 
Issue: Can P cancel the mortgages that were fraudulently registered against his land, or are they valid? Who will bear the insurance fund?
Ratio: Mortgage is valid
Fraud exception s. 23(2)(i) applies; “void instrument” in s. 25.1(1) includes mortgages taken from person who obtained title by fraud
Negates indefatigability even if fraudster title is undefeated + valid 
LTA preserves nemo dat rule wrt charges (even where there is reliance on the register) in regards to charges 
Cost of fraud borne not by public but by lenders and other chargeholders 
Analysis: P gets his title back; but the mortgages are valid (“net” will have to be used to compensate)
None of mortgages confirmed Ms. G’s identity before advancing money 
Not at issue  P – because of fraud – can’t gain protection of the LTA (23(2)(i); 25.1

Lawrence v. Wright (2007) ONCA (March 7) (p. 929)
Facts: P’s hold sold by someone posing as P to an imposter, D
D mortgages to Maple Trust, which register the mortgage
P applied to have transfer to D + mortgage set aside
TJ allowed transfer to D to be voided, but upheld mortgage based on prior ONCA precedent (2005)
P asked ONCA to overturn mortgage 
Issue: Does the Land Titles Act promote immediate indefeasibility of title, or deferred indefeasibility? 
Ratio: Apply Theory of Deferred Indefeasibility for Land Titles Act
P can have mortgage is set aside, couldn't’ have done so if Maple Trust had assigned to someone else
Maple Trust does have an interest 
Can only have compensation if there’s an interest
Maple Trust’s title is voided in CL + voidable by act at insistence of original owner 
Analysis: Mortgage is overturned
P → Only true owner of land can grant an interest in, or charge on, the land + all transactions arising from fraud are void
Rejects by court because would defeat entire purpose of act + return us to CL
Maple Trust → theory of immediate indefeasibility should be applied
A fraudulent transferee who is a registered owner can grant a valid mortgage to a mortgages who is acting in good faith without notice of fraud
Rejected on basis of policy reasons, statutory interpretation, CL
ON’s, as intervener, position
Deferred indefeasibility theory
3 classes of parties
Original owner
Intermediate owner → person who dealt with party responsible for fraud
Deferred owner → bona fide purchaser/encumbrancer for value without notice who takes from intermediate owner
Burden is only them to make sure the title is valid
Only deferred owner defeats original owner’s title 

Holt Renfrew & Co. v. Henry Singer Ltd. (1982) ABCA (March 12) (p. 938)
Facts: P has registered a lease under a caveat. After several renewals, they sign a 17 year unregistered lease
D enters into negotiations to purchase the building, subject “only to the encumbrances noted on the certiﬁcate of title”
After the purchase, D ﬁled a caveat with an intention of defeating the unregistered lease
PL ﬁled one back in response
During investigation, it was discovered, that D considered buying the company owning the building, until he discovered that the lease is unregistered - thus it would be much easier for him to buy the property and override the lease by registering a caveat
Issue: Was this fraud?
Ratio: Knowledge of an unregistered interest and that it will be defeated by concluding the transaction is insufficient to constitute fraud. There must be an additional element
Therefore bona fide purchaser gets title even if they have notice of a prior interest. Notice of a prior interest is irrelevant
The intention of the transferor may not be definitive in determining what was transferred.
Misrepresentation may constitute fraud if there is reliance on the statement.
Timing of notice may be important. Notice before entering K is worse than notice after but before transfer.
Analysis: Ruled for D

