Property Torts – Cases                                                                                                                 2

Aitken v. Gardiner (1956) ONHC (Nov. 20) (p. 141, 148)
Facts: D purchased shares certificates without knowing they were stolen from P
	D sold some of them
Issue: Was D liable for detinue?
Ratio (Spence J): P may recover value of chattel at time of conversion (general rule) + potentially also consequential losses caused by the conversion (to compensate P if the thing increased in value between the time it was taken and the time of the trial)
	Elements of Detinue
D intended to interfere 
P had better right to possession of chattel than D
P demanded return of chattel, D refused
Interference with possession 
Analysis: There was trespass to chattel, but not conversation
Quotable: If D had pushed horses into river + they died, there would be conversion 

Fouldes v. Willoughby (1841) UK Ex. Ct. (Nov. 20) (p. 121)
Facts: D was a ferryman + put P’s horse off the boat onto land
	P didn’t leave boat to go to horses
Issue: Did D trespass on P’s chattel (horse)?
Ratio (Abinger LJ): Conversion is “a taking with the intent of exercising over the chattel an ownership inconsistent with the real owner's right of possession”
	Trespass  Simple transportation of chattel, without any intention of making any further use of it, is sufficient foundation for tort of trespass 
	Elements of Trespass
Actionable per se 
Intentional 
Direct Interference
Interference with possession
Analysis: There was trespass to chattel, but not conversation
Quotable: If D had pushed horses into river + they died, there would be conversion 

Mackenzie v. Scotia Lumber Co. (1913) NSSC (Nov. 20) (p. 124)
Facts: P owned a raft that flowed away + attached itself to 2 other rafts belonging to D
	D sent servants to get rafts, servants mistakenly grabbed all 3 
	As soon as they realized, D returned P’s raft 
Issue: Is D liable for conversion? 
Ratio (Russell J): Detention of chattel under a mistaken claim of ownership with the intention to exercise dominion over it amounts to conversion
	Elements of Conversion
Intentional 
Direct Interference, which is either 
[bookmark: _GoBack]A serious interference with a person’s legal possession/right to immediate possession of goods  proof of forced sale
Denial of title of goods  actionable per se
D can’t use honest + reasonable mistake as a defence 
D must act to mitigate damages by replacing chattel as early as reasonably possible
Analysis: Coachman doesn’t own coach + horses 
Quotable: Might have worked if there was symbolic delivery (e.g. give something that represents gift)
		More controversial than constructive delivery since it allows owners to retain control of gift
	Public policy  would be dangerous to relax a rule which requires some visible act as an essential (delivery), when the only other essential is that certain words should be spoken

 
