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Types of Co-Tenancies (Feb. 12)
· To A + B + heirs
· 4 forms of co-ownership recognized by early English common
· Joint tenancy
· CL presumption in favour of joint tenancy (see Re Bancroft, Eastern Trust Co. v. Calder)
· Modified by statute in BC
· 11(2) Property Law Act
· Now → presumption of tenancy in common (except for trustees/personal representatives → presumption of joint tenancy)
· In BC → if land is transferred/devised to 2/more persons → other than personal reps/trustees → the persons are presumed to be tenants in common unless a contrary intention appears in the instrument 
· Express declaration that grant/devise is to be in joint tenancy
· Four unities
· Gives you right of survivorship
· On death of joint tenant, their share of property goes to surviving co-tenant
· Once a joint tenant dies, his/her interest is extinguished, which increases holding of survivors
· E.g. 10 tenants = 10% interest each… 5 tenants = 50% interest each… 1 tenant = 100% interest each 
· Severance (Re Sorensen & Sorensen (1977) ABCA (p. 704))
· By 1 person acting on his/her own share
· An act that destroys an unity
· E.g. A + B are joint tenants. A conveys his property to C. B + C have tenancy in common. Lost unity of time + title.
· E.g. A, B, and C hold jointly. C conveys to D. A + B are still joint tenants + bound to rules of survivorship, but D is only tenant in common + can pass on share to heirs. Lost unity of time + title.
· E.g. A + B are joint tenant. A conveys property from A to A. s. 18(3) → treats giving title to self as if to stranger. 
· Can’t break it through will because legal fiction is that owner gives their share right before death to other joint owners, thus, having no title to give to heirs
· By mutual agreement
· By any course of dealing sufficient to indicate that interest of all were mutually treated as constituting a tenancy in common
· Tenancy in common
· S. 11(2) PLA (BC), presumption of tenancy in common
· Unity of possession
· All 4 unities may be present in a tenancy in common
· Only unity required for tenancy in common is unity of possession 
· Interest devolves in accordance with general principles
· Only the tenant in common can dispose of his/her share of property by will 
· Creation
· Express creation
· Pursuant to the statutory presumption
· Result of a failed attempt to create a joint tenancy
· By operation of law
· Tenancy by entirety (obsolete)
· Co-parency (obsolete)
· 4 unities must all exist for common/shared ownership 
· Possession → rights related to same piece of property
· Each co-owner is entitled to possession of all property → subject to the equal right of possession of the other co-owners
· E.g. grant divides property into 2 parts, 1 for each person, this is neither a joint tenancy or tenancy in common
· Choosing not to exercise right to possession doesn’t, by itself, destroy the unity of possession 
· Interest → holdings equal in nature, extent, duration
· Co-owners must have same estate in land, equal share in estate, each must have same quality of estate (legal, equitable, both) 
· Time → holding arise at same time
· All co-owners receive their estates at same time (vesting takes place simultaneously)
· Some exceptions (e.g. remainder to children as joint tenants)
· s. 18(1) PLA → can convey land to yourself jointly with another person
· Conveyance from A to “A and B”
· Title → holdings arise from same act/instrument 
· Co-owners have to acquire their estates from the same instrument, whether will/deed 

Ending co-ownership (Feb. 12)
· Can apply for court order partitioning property/for its sale with a division of the proceeds if parties can’t agree to dissolve relationship privately 
· Partition of Property Act, RSBC 1996 → ss. 2(1), 4(1), 7, 10
· s. 2(1) → All co-tenancies are affected by this act
· s. 4(1) 
· Interpretation 
· If you’re joint tenants as part of fee simple, leasehold interest, life estate, you can apply for partition 
· Eligible people can apply for partition or sale unless justice requires otherwise 
· Whether partition or sale is chosen depends on facts 
· s. 7 → Judge can order sale if one or the party requests it or it finds it more appropriate based on situational factors 
· s. 10 → On a sale under this Act the court may allow any of the interested parties to bid at the sale on the terms as to nonpayment of deposit, or setting off or accounting for the purchase money instead of paying it, or as to any other matter that seems reasonable to the court
Potential reforms to joint tenancy law in BC (Feb. 12)
· Should the possibility of severance in secret be eliminated? 
· Yes, because it prevent for proper planning without knowing what estates can be relied on + goes against public policy to know who owns what
· No because of personal autonomy + potential power imbalance might forbid severance if there was no privacy 
· Should the four unities rule be eliminated (which would leave the right of survivorship as the only feature distinguishing joint tenancy from tenancy in common)? 
· Yes, the terms joint tenancy and tenancy in common could be replaced by co-ownership with survivorship, and co-ownership without survivorship


