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The History of Equity 
The role of Equity in our legal system is to supplement the common law and provide a remedy where common law remedies are inadequate or non-existent.

Summary

1) Common law is a complete legal system. Equity simply adds a gloss to this system.

2) If law and equity conflict, equity prevails (Law and Equity Act, s.44)

3) Equity's jurisdiction arises only because of the inadequacy of a legal remedy (onus on party seeking equity)

4) Court of Chancery is a court of conscience: (1) acts on conscience of defendant via specific order, (2) looks at conscience of plaintiff via "unclean hands" doctrine and (3) judge serves as "public conscience"

5) Equitable remedies are discretionary, while legal remedies are as of right.

Remedies

/
\

Substantive Law    +    Procedural Law

	COURT OF COMMON LAW
	COURT OF EQUITY

	· Can only sue after the wrong has been committed/suffered

· Can only provide legal remedy of monetary damages
· Damages only available after trial
· Enforceable by execution (creditor’s remedies – seizure and sale, etc.) 
· Acts in rem 
	· Can give preventative remedies – quia timet (anticipatory injunction)

· Can give a “specific decree”, e.g.:

· Specific performance: to perform a contract

· Mandatory injunction: to do something

· Prohibitory injunction: not to do something

· Equitable decrees can be on temporary basis

· Final decree: permanent/perpetual injunction

· Temporary decree: interlocutory/interim injunction

· Enforceable by punishment for contempt of court (criminal/civil)

· Acts in personam
· Some defences only available in equitable claims


· Court of Chancery: equitable jurisdiction developed during reign of Henry VIII

· Response to defects in CL courts’ system of administering justice

· Brought civil ideas (fairness) and moral aspects ( known as “court of conscience”

· Not based on legal rights, but on discretion of the judge 

· Aristotle: “What creates the problem is that the equitable is just, but not the legally just, but a correction of legal justice.  

· Impossible to make a law that is universally apt; always bound to be a case where the rule results in fairness. These are the cases where the Court of Equity provides a remedy.

· CL Court pronounces general rules, but equity fills in the gaps in certain situations

· Can only get an equitable remedy where the legal remedy is inadequate ( legal rule is correct, but should not apply in the particular case

· Competition b/t CL vs. Equity: litigants would start at one court, then go to other court to try to get better remedy; or losing party would ask for common injunction to restrain winning party from enjoying his CL victory
· Sir Francis Bacon decided that equity should prevail ( codified in BC's Law & Equity Act, s. 44: if rules of equity and law conflict, equity prevails (Earl of Oxford case, 1644)

· Fusion of law and equity: 

· Chancery Amendment Act (“Lord Cairns Act”) (1858): s.2 allows "equitable damages" in addition to/in substitution for injunction/specific performance

· Means that if the court can award injunction/specific performance, it can also substitute/award damages

· Abolished by Parliament but courts would not give it up – still in force today

· Judicature Act (1873-75): “fusion of law and equity” 

· Combined jurisdiction of all courts into the High Court (Supreme Court of Judicature): Queen’s/King’s Bench, Chancery, Probate, Divorce, Admiralty 

· Could now get equitable relief from the Supreme Court 

· In BC: BCSC (court of inherent jurisdiction) can grant both CL & equitable relief
· Cannot get equitable relief from Provincial Court or Tax Court (inferior courts)
· Federal Courts have power to grant equitable relief under Federal Court Act 

Earl of Oxford's Case (1615)

Facts: CL courts giving judgments w/o any regard for equity. Losing litigant then had to go to Court of Chancery for equitable relief from CL result. Common Injunction created by Court of Chancery which prevented successful CL litigant from enforcing their judgment at common law. 

Ratio: Where there is a conflict b/t common law & equity, equity should prevail (Law & Equity Act, s. 44)

Re MacDonald

Note: Illustration of an equitable solution to one's legal problems.

Facts: MacDonald, an alcoholic lawyer, owed creditors $45,000; declares bankruptcy; receives conditional discharge from Court; ordered to pay $100/mth for 3 years to be discharged from bankruptcy; before being discharged, all property acquired by him will go to his trustee in bankruptcy to pay off creditors. When M was $1 short of discharge, he died, triggering his life insurance policy. Policy's beneficiary was M's estate. 

Issue: Should proceeds of policy go to M's creditors (common law) or to M's surviving dependents (equity)?

Holding: Money went to the surviving dependents.
Analysis: 

· If policy had been payable to a named beneficiary, then it would have gone to beneficiary and be free of the creditors
· This is not a case where the Trustee should rely on his strict legal position
· Court applies its equitable rules and gives the money to the surviving dependents.
· Note that Court can override statutes with its equitable rules
· Equity corrects injustice - either from the common law or from a statute. 
Equitable Maxims

(1) Equity will not suffer a wrong to be without a remedy (Chs. 1, 9)

· A wrong or potential wrong which cannot be sufficiently addressed by the law (i.e. "irreparable harm") will be addressed by an equitable remedy. Equitable remedies are the exception, not the general rule.

(2) Equity acts in personam (Chs. 3, 9) - gives orders against individuals
· Subpoena/orders of civil/criminal contempt 
· In personam decrees are made “against the heart” of person; lock them up until their heart is purified
· Contrast this with in rem remedies (legal remedies, which are given against property)
· If one disobeys an equitable decree, they are guilty of contempt.  
· As long as defendant is in jurisdiction and can be punished by contempt, an equitable decree can be made even if the property in question is outside the jurisdiction.
(3) Equity follows the law (Pro-Swing; Canson)

· Equity is respectful of the law – recognizes what the law is, recognizes legal ownership (e.g. recognizes that trustee has strict legal rights in Re MacDonald, but if strict legal rights cause injustice, plaintiff can obtain equitable remedy)

(4) He or she who seeks equity must do equity

· Equitable remedies are always discretionary - unlike legal remedies, which are as of right

· In order to do justice b/t parties, Court can impose terms & conditions on party seeking equitable relief (Law & Equity Act, s.32) - i.e. party seeking interlocutory injunction may be req'd to give undertaking as to damages

(5) He who comes into equity must come with clean hands (Ch. 8)

· Equity acts as court of conscience - looks at both (1) alleged wrongdoing of defendant from whom relief is being sought and (2) any wrongdoing of applicant

· Party seeking equitable relief must have "clean hands" - in that they have acted equitably in transaction. 

· "Unclean Hands defense only applies to equitable remedies - not legal remedies

(6) Equity aids the diligent, not those who slumber on their rights (Chs. 8, 9)

· Delay can cause the defendant to suffer prejudice - delay can cause an applicant to be refused 

· Equitable defences: delay, laches, acquiescence

(7) Equity regards as done that which ought to be done (Chs. 4, 5) 

· Equity can create equitable interests in property before remedies are actually granted - the fact that an equitable remedy has not been granted yet is not a bar to the surviving dependents.

· Equity can therefore grant a remedy based on what ought to have been done
· Re MacDonald: If M had paid $1, property would've gone to family. So Court granted equitable remedy based on what ought to have been done.
(8) Where the equities are equal, the law prevails ("weighing the equities" / weighing balance of convenience)
· When it comes to giving a equitable remedy, Court will examine consequences to both applicant & defendant. This is "weighing the equities" ( what are the consequences of the decree?

· Where parties are equal, the holder of the legal title will prevail. 

· Re MacDonald: “on balance, I believe injustice to dependants of M outweighs injustice to creditors” 
(9) Where the equities are equal, the first in time prevails (Ch. 5)
· Where the equities are equal, the first who launches an equitable claim claims. 

(10) Equity looks to the intent, not to the form (Ch. 5)

· Court will look behind parties' actual wording to examine the purpose & intent
· Form does not prevail in Equity ( intent of parties prevails. Contrast with CL where form prevails.

· Example: penalty & forfeiture clauses in contracts

· Re MacDonald: equity looked to substance. M intended to benefit family, but in form, he screwed up and made his estate the beneficiary of his life insurance policy instead.

(11) Equity does not allow a statute to be made an instrument of fraud (Ch. 4)

· Fraud is defined very broadly in equity

· Court will not allow a statute to effect an unjust result

· Re MacDonald: What would natural justice and the honest man do?  In this case, Bankruptcy Act would have worked a fraud on M's children. Therefore, Equity must prevent that fraud from occurring.
The Introduction of Equity into British Columbia

Law and Equity Act (BC) - enacted in 1879 - led to "fusion of law and equity" - BC version of English Judicature Act.
· Note that distinctions b/t CL and equitable remedies & enforcement still exists
· s.1 – Application of Act: Rules of law enacted & declared by this Act are part of the law of BC and must be applied in all courts in BC.

· s.2 – Application of English Law in BC: Civil and Criminal Laws of England, as they existed on Nov 19 1858, so far as they are not from local circumstances applicable, are in force in BC, but those laws must be held to be modified and altered by all legislation that has force of law in BC.

· s.4 – Equitable relief for plaintiff: court must give relief that would've been given in Equity before 29 Apr 1879
· s.5 – Equitable relief for defendant: Ibid.
· s.7 – Judicial notice of equitable estates: court & every judge must recognize and take notice of all equitable estates, titles, rights, duties, liabilities 
· s.8 – No restraint by prohibition or injunction

(1)
A cause/proceeding must not be restrained, but every matter of equity on which an injunction against prosecution might have been obtained before 29 Apr 1878 may be relied on by way of defence.

(2)
Nothing in this Act disabled the court from directing a stay of proceedings if it thinks fit.

(3)
Any person who would have been entitled, but for this Act, to apply to restrain a cause/proceeding may apply for a stay of proceedings and the court must make any order that is just.
· Translation: The common injunction has been abolished & replaced by a stay of proceedings. The cause or proceeding in court must not be restrained by a prohibition or injunction. Therefore, judges in the BCSC cannot issue a common injunction. Instead, the way to stop a proceeding is done by way of pleading an equitable defence or by asking the Court for a stay of proceedings under s.8(2). 
· s.9 – Judicial notice of legal and statutory rights, claims, liabilities: court & every judge must recognize and give effect to all legal claims/demands/estates/titles/rights/duties/obligations/liabilities existing by CL/custom/statute
· s.10 – Avoidance of multiplicity of proceedings: court must grant, either absolutely or on reasonable conditions, all remedies that parties are entitled to in respect of any legal or equitable claim, so that all matters in controversy may be completely and finally determined and all multiplicity of legal proceedings may be avoided
· s.31 – Stipulations not of essence: stipulations in contracts that are not deemed to be of the essence of the contracts according rules of equity, must receive the same construction/effect as they would equity (United Scientific Holdings v. Burnley, “time is of the essence” clause is not conclusive)
· s.37 – Vesting orders 

(1)
Where court has authority to order execution of a deed/conveyance/contract/etc., the court may, by order, vest the property in the person and in the manner and for the estates as would be done by that deed/conveyance/contract etc if it were executed.

(2)
An order under (1) has the same effect as if the legal or other estate/interest had actually been conveyed.

· s.38 – Execution of instruments by order of court: 

(1)
If any person neglects/refuses to comply with order directing them to execute a conveyance etc, the court may, on terms/conditions as may be just, order that the deed/conveyance/contract/etc. must be executed.

· s.44 – If rules of equity and law conflict, equity prevails: Generally in all matters not particularly mentioned in this Act in which there is any conflict or variance between the between the rules of equity and the rules of the CL with reference to the same matter, the rules of equity prevail.

Old Archival View of Fusion has been rejected, and is now replaced with a Modern View of Fusion - which holds that CL & equitable remedies can adapt to modern times (United Scientific Holdings; accepted by SCC in Canson & Cadbury). There is no need to be restricted solely to remedies awarded by courts in 1879 at the time of fusion.

Equity is capable of ongoing growth and development (Cadbury). Equity cannot be rigidly applied, but must be attuned to different circumstances (Canson).

· CL principles of mitigation can apply to reduce monetary damages if it would create an equitable result (Canson)
· But CL principles should not apply to equity-specific, non-monetary remedies (i.e. injunctions)
· The authority to award the new remedy of equitable compensation (monetary damages for breach of confidence) is within the inherent jurisdiction of the Court of Equity, and does not depend on the Lord Cairns' Act or any other statute (Cadbury). 

United Scientific Holdings v. Burn Borough Council ( Archival view rejected; Modern View of Fusion accepted in UK
Facts: Parties sought equitable relief against strict CL enforcement of "time is of essence for payment" clause in a contract. 

Issue: Does the court have jurisdiction to grant equitable relief against a contractual stipulation?

Held (Lord Diplock): Yes. Equitable relief granted. “Time is of the essence” clause is not solely determinative.  
· Common law looks at form of time requirement. CL would've interpreted this clause as meaning that if payment is late, the contract can be terminated.

· Equity looks at substance of time requirement to see if time is really of the essence to the contract. Late payment does not necessarily result in termination of the contract ( codified in Law & Equity Act, s.31 
Ratio: Fusion of CL and equity – “the waters of the confluent streams of law and equity have surely mingled now”

· 2 views of fusion:

1.
Archival view ("frozen in time")

· Archival view held that CL & equitable rules were frozen in time at time of fusion in 1879. Current Court could therefore only grant remedy if such remedy would've been granted in 1879.
· Archival view ["2 streams of jurisdiction (CL vs equity) run side by side & do not mingle their waters”] is now out of date. Don't maintain antiquated distinction b/t CL & equity anymore.
2. Lord Diplock’s view of fusion: law & equity have changed to adapt to modern times 
· prevalent view in Canada – followed in Canson, Cadbury
· Change is possible - we do not need to consider what a Court of Equity would have done in 1879, but we still need to be mindful of its origins. 
Note: Sheppard thinks it is still imp't to distinguish b/t CL & Equity b/c of different remedies. See Re Macdonald for illustration: i.e. legal remedies are as of right whereas equitable remedies are discretionary. 

Canson Enterprises v. Boughton & Co. (1991, SCC) ( Modern view of fusion adopted by SCC; CL principles of mitigation can apply to monetary remedies if equity requires it; but cannot apply to non-monetary equitable remedies
Facts: Boughton acted as legal counsel for Canson (purchaser of real estate). Vendor was making secret profit & splitting it w/ third party (Boughton, maybe?). Boughton knew about secret profit, but failed to advise his client. After the sale closed, a problem arose with the engineering; building subsided. Canson tried to sue Boughton for their entire loss (secret profit & damages from engineering problems). Canson claimed that CL principles of mitigation (foreseeability & remoteness) did not apply to equitable compensation. Canson argued that Boughton had committed a breach of fiduciary duty by failing to disclose secret profits. Boughton argued that this was a "fusion fallacy".

· Breach of fiduciary duty is an equitable wrong - no legal remedy
· But in Equity, a trustee who breaches a fiduciary duty is strictly liable for all losses of the beneficiary. Therefore, if Canson could get compensated in Equity, then it would have received both secret profit & costs for the building. 
Issue: Can CL principles (i.e. foreseeability and remoteness) apply to reduce equitable compensation?

Held [La Forest]: YES – CL principles (i.e. mitigation) can apply to reduce equitable damages. Boughton wins.
· Majority approves Lord Diplock’s approach to fusion of CL and equity

· No reason why CL principles cannot be applied to equitable remedy
· No reason why the same basic claim, whether framed in CL or equity, should give rise to dif levels of redress

· Possible to reach same result following purely equitable principles ( maxims of equity are not rigid rules, but malleable principles intended to serve the ends of fairness and justice.
· Equity follows the law ( can borrow principles from CL if it creates the equitable result

McLachlin J. [concurring]
· opposes substantive fusion of CL and equity because they serve different purposes

· Fiduciary duty cannot be measured in terms of CL – strictly equitable concept which should be kept separate 

· Fusion will only result in confusing the law
Ratio: Equity cannot be rigidly applied, but must be attuned to different circumstances.

· “It would be wholly inappropriate to interpret equitable doctrines so technically as to displace CL rules that achieve substantial justice in areas of common concern, thereby leading to harsh and inequitable results.” 

· CL principles of mitigation can apply to reduce monetary damages if it would create an equitable result.

· But CL principles should not apply to equity-specific, non-monetary remedies (i.e. injunctions)
· SCC rejects archival view of fusion – agrees with Lord Diplock's statement in United Scientific Holdings
Cadbury Schweppes Inc. v. FBI Foods Ltd., (1999, SCC) ( equitable compensation remedy created
Facts: Cadbury sued FBI Foods for breach of confidence over secret recipe for Mott’s Clamato juice. Cadbury claimed that FBI had used recipe as springboard for its own recipe for Caeser cocktail, which was similar but did not use clam juice.  Cadbury sought damages & permanent injunction to prevent FBI from cont'd use of confidential information.

Issue: Can monetary damages be awarded as a remedy for the equitable claim of breach of confidence?

Held [Binnie J.]: YES. Damages awarded for breach of confidence; injunction vacated.
· Equitable Compensation: policy is to put plaintiff into position it would've been in if not for breach – can be achieved thru monetary compensation

· Recipe was not worth an injunction – so Cadbury was awarded monetary relief instead

Ratio: Authority to award equitable compensation (monetary damages for breach of confidence) is within the inherent jurisdiction of the Court of Equity, and does not depend on the Lord Cairns' Act or any other statute. Equity is capable of ongoing growth and development. SCC rejects archival view of fusion.
Sheppard: SCC referred to CL & equity as distinct (rather than fused into a single lump), but also said that they are capable of growth to meet new circumstances, one can transform the other

The Continuing Distinctions between Law and Equity

There is a distinction b/t in rem jurisdiction (common law) & in personam jurisdiction (equity) (Penn v. Lord Baltimore). As long as the defendant is in the physical jurisdiction of the Court, an equitable decree/order can be made & enforced against that defendant's property anywhere in the world because equitable orders are made in personam.
Orders where Equity can act in personam
1) Contempt (civil/criminal) - puts defendant in jail for refusing to comply with an equitable decree
· Civil Contempt: BCSC Rule 56(1) – Contempt of court – Power of court to punish: The power of the court to punish contempt of court shall be exercised by an order of committal or by imposition of a fine or both.
a. Forward looking: attempts to coerce future conduct to obey the injunction

b. Brought as part of a civil proceeding

· Criminal Contempt: Criminal Code, s. 8 & 127 – Contempt: A person who fails to attend to give evidence where required is guilty of contempt and punishable by fine or imprisonment.
a. Backward looking: attempts to punish for previous wrongful acts
b. Criminal offence: requires proof of actus reus and mens rea BARD

2) Territorial jurisdiction (Penn v. Lord Baltimore)
3) Specific Performance (Penn v. Lord Baltimore)
4) Mareva injunction: can freeze defendant’s worldwide assets, even if outside the jurisdiction 
5) Anti-suit injunction: can ask local court to prevent local D from suing P in another jurisdiction 
6) Compliance: though D might appeal to have injunction discharged, you must obey the order while it is in effect
· Compliance is required even if order is eventually found invalid – it is no defence that injunction should never have been granted

· Parties (including 3rd parties) are bound from time of notice & punishable for contempt of court

Orders where Equity can act in rem
· Writ of Sequestration (very rare)

· Adds an in rem jurisdiction to the Court of Equity via the Statutory Rules of Court 
· If D flees the jurisdiction, the Rules of Court authorize the Court to seize D's assets which are w/in its jurisdiction in order to force the D to comply with equitable decree. 
· Writ of sequestration is strictly tied to an order of contempt of court. 
· Note that a writ of sequestration does not actually transfer the D's assets to the applicant)

· Very rare order

Historical Note: Historically, a decree for specific performance in BC was only enforceable against that D if they were resident in or submitted to BC's jurisdiction. The decree was not enforceable against D's property which was outside BC, since that would've required an in rem order (Colettis). You could not use LEA, ss.37-38 to enforce a decree of specific performance against a D outside of BC. Conversely, the courts would not recognize an equitable decree that was issued from outside their jurisdiction (Barick Gold). However, if an out-of-province D had other litigation ongoing in BC & had an unrelated injunction issued against them, the BC Court could restrain them from proceeding with their litigation (Boyd).

Today: This problem of enforcing Canadian equitable decrees against out-of-province Ds was dealt with by the ECJDA. You can now bring a Canadian decree from another province and register it in BC – it then becomes enforceable in BC via the machinery of the BC justice system. The Act holds that "full faith and credit" will be granted to Canadian judgments. This includes both monetary judgments and (interlocutory or final) equitable decrees.

Non-Canadian, non-monetary judgments can also be enforced in Canada in principle, if certain criteria exist (Pro-Swing).

· Terms must be clear and certain

· Not a quasi-criminal/penal order

· Discretionary considerations (i.e. defences of delay, laches, acquiescence, etc.)

· Order must be final – cannot be interlocutory (note Canadian interlocutory orders can be enforced under ECJDA)

Penn v. Lord Baltimore (1750, Ch.) ( equity acts in personam – enforceable as long as ( is in the jurisdiction

Facts: Parties had dispute over agreement about territorial boundaries of land in North America. Penn sued for specific performance in England b/c Lord Baltimore would not abide by their agreement to submit any dispute to arbitration.  

Issue: Can English court order specific performance, even though property in question is outside the jurisdiction?

Held: YES. Decree of specific performance was made against Lord Baltimore.
“The court cannot enforce their own decree in rem … but that is not an objection to making the decree … for the strict primary decree in this court as a court of equity is in personam”
Maxim: Equity will not act in vain ( Equity will not make a futile decree

Although land was in US, Court could make an Equitable Order for specific performance against Lord  Baltimore

Order could be enforced in 2 ways: (1) contempt in personam; or (2) writ of sequestration 

Ratio: Equity acts in personam. As long as the party is within the physical boundaries of the Court's jurisdiction, the Court may make the Order. The decree can be enforced against the defendant's property, regardless of its worldwide location.
West & Partners (Inverness) Ltd. v. Dick, [1969, Ch. D.)( binds conscience
Facts: English purchaser & vendor contracted to buy land in Scotland. Purchaser did not want to complete sale; vendor applied to English court for an order of specific performance.

Issue: Can English decree be enforced against purchaser even though land is in Scotland [under a different legal system]? 

Held: YES – decree of specific performance granted. Dick (purchaser) must obey the contract. 

· Existence of jurisdiction to decree specific performance of a contract for the sale of foreign land against ( w/in the jurisdiction has been laid down by high authority for over 2 centuries

· “Any inability of the court to enforce the decree in rem is no reason for refusing the plaintiff such rights and means of enforcement as equity can afford him”

· D can be ordered to complete the agreement under whatever is necessary under Scottish law – but note that that is to be brought about by Scottish law

Ratio: Equity, acting in personam, may decree specific performance against a D who is w/in the court's jurisdiction (via residence, domicile or submission). The defendant’s conscience will thus be bound. Any inability of the Court to enforce the decree in rem is no reason for refusing equitable relief because Equity works in personam, not in rem. 

Colettis v. Colettis: applicant tried to get an in rem remedy under LEA, s. 37 against land in Greece from BCSC, which held that s.37 does not operate internationally.

Barick Gold: BC resident posted libellous comments online against officers of Barick Gold (Ontario corp). Barick Gold obtained injunction from Ontario courts to restrain BC resident from libelling them. Ontario court "hoped" that the BC court would enforce Ontario injunction. Failing that, it would only be enforceable against ISP, which was based in Ontario.

Boyd v. Boyd: BC court issues injunction against out-of-province D. D refuses to obey injunction. BC court is stumped on how to enforce injunction, but holds that they could refuse to hear D in BC courts on grounds that he had refused to obey their injunction.

Enforcement of Canadian Judgments and Decrees Act (2006)

· What extraprovincial decrees can be enforced in BC?
· s.1 – definitions: “Canadian judgment” – specific performance and injunctions
· You cannot register out-of-province admin tribunal order in BC as equitable decree. 

· s.2(1): includes interlocutory injunctions "whether final or not")
· s.2(2): monetary judgments may not be registered unless they are final

· s.5(2): defences of delay, laches, acquiescence all apply
· s.6: Parties can apply to the BC court for direction on the enforceability of an out-of-province decree

· s.6(4)(b): ex parte interim injunctions will be enforced 
· s.2 – Right to register Canadian judgment 

(1)
Subject to (2), a Canadian judgment, whether or not it is final, may be registered under this Act for the purpose of enforcement.

(2)
A Canadian judgment that requires a person to pay money may not be registered unless it is final.

· s.4 – Effect of registration: Subject to ss. 5-6, a registered Canadian judgment may be enforced in BC as if it were an order or judgment of, and entered in, the Supreme Court.

· s.5(2) – Time limit for registration and enforcement: Equitable doctrines & rules of law in relation to delay apply to enforcement of a Canadian judgment, to extent that it provides for relief other than payment of money.
Pro Swing Inc. v. Elta Golf Inc, [2006, SCC] ( enforcement of foreign equitable decrees

Facts: Pro Swing had US copyright over trade name “Trident”. Elta (Ontario co.) sold golf clubs under name “Rident” over internet to US consumers. Elta consented to injunction issued against them in Ohio (Consent Order), but cont'd to sell Rident golf clubs. Pro Swing obtained Contempt Order in Ohio, then sought to have Consent Order & Contempt Order recognized & enforced by Ontario courts.

Issue: Can a non-Canadian, non-monetary judgment be registered & enforced by a Canadian court?

Held: Nope. Not suitable case for recognition of foreign non-money judgments. Ohio injunction was not clear enough to be enforced (“confusingly similar variations”, “all infringing gold clubs”, problems w/ fact that this was IP law case, involving national boundaries). Sorry Pro Swing!

Analysis: In theory, the old idea that equitable decrees are only enforceable w/in granting court’s jurisdiction still stands (only in Ohio). However, even through foreign equitable decrees do not come w/in Canadian enforcement statements, they can be enforced in certain circumstances (in principle)

Dissent: McLachlin would have enforced Ohio judgment in Canada. 

Equitable Defences

Laches, Delay, Acquiescence 

SUMMARY

Defences to equitable claims: (1) laches and (2) unclean hands
Defences to both legal & equitable claims: (1) statutory limitation periods, (2) waiver/release and (3) acquiescence
General Rule

· Discretionary Nature of Equitable Remedies: Nobody is entitled to an equitable remedy – it is w/in the discretion of the court (unlike CL remedies which are as of right)

· Equity considers conduct of the applicant who is seeking equitable relief 

· Pro-Swing: equitable remedies are awarded at judge’s discretion; judges follow equitable maxims (i.e. 

· Equitable claims are not subject to statutory limitation periods.  
· In BC, statutory limitation periods exist in Limitations Act.
· Historically, Act applied only to CL remedies; did not apply to equitable claims. 
· Court of Chancery recognized sense of limitation periods; made them applicable by analogy

· This led to equitable defences of laches, delay, acquiescence
· These equitable defences are now directly applicable in BC via the Limitations Act
· So, today, Limitation Act covers both legal and equitable claims
· But equitable defences still apply today - so a defence of laches might still be validly raised even if it is raised before statutory limitation period has expired (Weyweykum; nothing in Limitations Act interferes w/ a rule in equity that refuses relief on grounds of acquiescence of the applicant)
LACHES: defence to equitable claims and equitable remedies alone
The equitable defence of laches can only be raised against an equitable claim - not a legal or statutory-based claim (AG Nova Scotia v. City of Halifax).

Definition: Unreasonable delay in starting or proceeding with a claim for equitable relief

· Delay must be unreasonable (i.e. P who delayed b/c they couldn't afford lawyer has not caused unreasonable delay)
· Laches is discretionary (not rule-based): effect of delay is more imp't than duration (Lindsay Petroleum Co.)

Laches can defeat an otherwise good claim by leading to one of 2 results [either will suffice in defeating a claim in equity]:
1) Delay + Waiver/Acquiescence: applicant has delayed seeking relief; defendant thinks the delay indicated that the applicant waived their claim (Lindsay Petroleum Co. v. Hurd)
· Consider plaintiff’s explanation for delay (e.g. plaintiff’s lack of knowledge of his rights)

· Discretionary considerations: prejudicial change of circumstances to (; delay caused by 3rd parties

2) Delay + Prejudicial change in circumstances: defendant has been prejudicially affected by the delay (witnesses are dead, spent money etc.). 
It is possible to argue partial laches as a defence - the defence can be fine-tuned to suit the circumstances where it would be inequitable to completely bar a claim for equitable relief (Blundon; Cadbury Schweppes). Equitable compensation is a more appropriate remedy than an injunction where partial laches applies (Cadbury Schweppes).

Laches also does not run against the Crown in its public capacity - nullum tempus occurit Regi (“time does not run against the Crown”) (AG Nova Scotia v. City of Halifax). Laches will only run in connection with a private contract with the Crown: (1) Contract b/t subject and the Crown (Bank of Montreal v. A.G. Quebec, 1979, SCC) (2) Where Crown acquires rights by way of assignment (A.G. Canada v. Granell, 1958, OntHC).

Lindsay Petroleum Co. v. Hurd (1874) ( test for laches

“Where it would be practically unjust to give a remedy either because the party has, by his conduct, done that which might fairly be regarded as equivalent to a waiver of it, or were by his conduct and neglect he has, though perhaps not waiving that remedy, yet put the other party in a situation in which it would not be reasonable to place him if the remedy were afterwards to be asserted, in either of these cases, lapse of time and delay are most material.”

Ratio: Test for Laches
1. Length of delay: Does unreasonable delay in commencing the action amount to waiver/acquiescence?
2. Nature of the acts done during the interval: Whether they might affect either party in the balance of convenience if the remedy is granted
· Consider plaintiff’s explanation for delay (e.g. plaintiff’s lack of knowledge of his rights)

· Discretionary considerations: prejudicial change of circumstances to (; delay caused by 3rd parties

Erlanger v. New Sombrero Phosphate Co. (1878)( degree of diligence & change

Considerations for laches:

1. Degree of diligence which might reasonably be required

2. Degree of change which has occurred ( whether the balance of justice/injustice is in favour of granting the remedy or withholding it

Laches is up to the discretion of the decisionmaker ( may be uncertain, but inherent in the nature of the inquiry

DELAY: lapse of time alone

Some equitable remedies are affected by the lapse of time alone (i.e. must show urgency to get ex parte interim injunction, interlocutory injunction, or mandatory interlocutory injunction).
So an applicant who delays in seeking an interlocutory injunction could be denied their remedy because they had failed to demonstrate the requirement of urgency.
ACQUIESCENCE / PROPRIETARY ESTOPPEL: defence to both legal & equitable claims; cause of action in itself 

Recall that acquiescence can be one part of the defence of Laches.
But Acquiescence can also stand as a defence on its own

· Acquiescence occurs when P stands by and watches the deprivation of her rights, but does nothing. P is therefore estopped from denying D access to their rights.
· Acquiescence can defeat an entire claim 
· It will prevent an owner from raising his legal right to title in order to prevent another from claiming an interest in his property. 
· Where there has been acquiescence, enforcing the legal right would be equivalent to equitable fraud. 
Difference b/t Laches and Acquiescence

· Laches: involves a delay after one acknowledges that a wrong has been done to them

· Acquiescence: involves standing by and not asserting one's rights while a wrong is being done to them. This gives rise to Proprietary Estoppel, or Acquiescence in a strict sense. 

Acquiescence / Proprietary Estoppel can also be a cause of action in itself

· Acquiescience reate a property interest for the defendant (Trethewey)
· Trethewey: Clear acceptance of proprietary estoppel in BC law. Recognized that even in BC’s Torrens' land title system, an interest in property can arise by virtue of how the owner and claimant behave with regard to that property. 
· Equity can therefore create a property interest, despite the presence of a statutory land registration system. 

D must not be deprived of his legal rights unless he has acted in such a way to set up those rights as to be fraudulent

· Acquiescence will deprive D of his legal rights only if that man has committed fraud. 

· 5 requirements for establishing fraud (Trethewey):
1. Plaintiff  must have made a mistake as to his legal rights

2. Plaintiff must have expended some money or must have done some act on the faith of his mistaken belief

3. Defendant, the possessor of the legal right, must know of the existence of his own right which is inconsistent with the right claimed by Plaintiff

4. Defendant must know of Plaintiff’s mistaken belief of his rights

5. Defendant must have encouraged Plaintiff in his expenditure of money or other acts, either directly or by abstaining from asserting his legal right
Length of Delay (in determining Laches or Delay)
Length of the delay itself is not determinative in deciding whether laches exists (Canada Trust v. Lloyd). Must examine

1. The nature of the acts done in the interval

2. Degree of change which has occurred

3. How far they have affected the parties 

4. Where lies the balance of justice/injustice

BUT some equitable claims are affected by the lapse of time alone (e.g. must show urgency to get ex parte interim injunction, interlocutory injunction, or mandatory interlocutory injunction)

Canada Trust v. Lloyd (1968, SCC) ( length of delay not determinative

Facts: CT sued Lloyd's estate on behalf of deceased shareholder to recover money that'd been misappropriated 43 years earlier by now-dead Lloyd, a former director. Claim based on deliberate breach of fid duty. In equity, a fiduciary is liable for 5% simple interest from time of misappropriation. No statutory limitation period applied. D claimed that laches prevented compensation by way of interest.
Issue: Does the doctrine of laches prevent compensation by way of interest?

Held: NO – defence of laches does not apply – interest granted to plaintiff.
· Delay alone does not determine the question of whether equitable relief should be granted

· No extenuating circumstances here to bar claim for equitable relief ( directors deliberately took and enjoyed full benefit of money for all those 43 years

Knowledge of Parties

Knowledge of the parties (or lack thereof) may be a good explanation for laches/delay in bringing action (MK v. MH). Time starts to run when P learns of (1) facts which support equitable claim and (2) her rights to an equitable claim. 

See Wewaykum where a claim for equitable compensation due to breach of fiduciary duty was denied b/c of laches - the SCC held that the Indian Band engaged in conduct equivalent to waiver (via the declaration, representations & failure to assert ‘rights’ in circumstances that req'd assertion). All of this was done w/ sufficient knowledge ‘of the underlying facts relevant to a possible legal claim’.

M.(K.) v. M.(H.), [1992, SCC] ( knowledge of parties (reasonable discoverability)

Facts: Adult woman sued dad for tort & breach of fid duty due to childhood sexual abuse, after realizing in therapy that she'd been abused 12 years later. Dad argued that tort action was barred by 4 year statutory limitation period, and fid duty action was barred by laches. TJ held that limitation period had expired, and barred claim. P appealed.

Held: for P – neither equitable nor legal claim was barred. P rec'd equitable compensation of $50,000. The claim succeeded on 2 grounds:

1. Limitation period applied to legal claim, but its running was postponed by principle of reasonable discoverability
2. Defence of Laches was not available to the equitable claim (breach of fiduciary duty)

· Incest is a breach of the fiduciary duty of a parent to refrain from physically injuring one’s child – P was therefore entitled to “equitable compensation” (equitable equivalent of legal damages)
If laches had applied, the following req'ts were needed for a successful defence of laches:
1. Delay must be unreasonable – here, daughter had good explanation for failing to bring claim

2. Nothing in her conduct indicated that she acquiesced or gave up the right to her claim

3. She did not have knowledge of her rights, so she could not acquiesce to the waiver of her rights.

Ratio: Knowledge of the parties may be a good explanation for laches/delay in bringing action. Time starts to run when P learns of (1) facts which support equitable claim and (2) her rights to an equitable claim. 

Re Equitable Compensation: Whether you are seeking equitable compensation or legal compensation, the amount should be comparable.

Note: Since this case, limitation periods across Canada have been amended. Causes of action based on misconduct of a sexual nature are not governed by a limitation period, and may be brought at any time. 

Wewaykum Indian Band v. Canada, [2002, SCC] ( delay, knowledge, prejudice to 3rd parties

Facts: In 2000, Wewaykum Indian Band (P) sued federal government for breach of fid duty by allocating the wrong property to them during a territorial boundary dispute b/t 2 Indian bands in the 19th-century. P claimed equitable compensation for the breach. Gov't raised defence of laches. 

Held: for fed gov't – Wewaykum's claim was barred by laches. Wewaykum loses. So sad!
· Even if not barred by statute, equitable remedies are still subject to the usual equitable defences (i.e. laches)
· Equitable remedies require equitable conduct on the part of the claimant

· Test for laches [acquiescence/waiver]: (1) where P has, by his conduct, done that which might fairly be regarded as equivalent to a waiver; (2) such conduct results in circumstances that make prosecution of the action unreasonable ( the claim for equitable relief should be denied
· Here, defence of laches applied: “Conduct equivalent to waiver is found in declaration, representations & failure to assert ‘rights’ in circumstances that req'd assertion … Unreasonable prosecution arises b/c, relying on status quo, each band improved the reserve to which it understood its sister band made no further claim. All of this was done w/ sufficient knowledge ‘of the underlying facts relevant to a possible legal claim’”

· Prejudicial effects on 3rd parties – other inhabitants had built houses, roads on the territories

· Policy reasons enforced by not allowing claim (band members had died, documents lost/destroyed, etc.)

Ratio: Equitable defences apply even if the statutory limitation period is not up. You can look at factors such as: delay, knowledge, prejudice to third parties, etc. 

Note: Band didn't actually want to be moved to the other territory; simply seeking equitable compensation for government's breach of fid duty; would not have caused any prejudice to 3rd parties; but SCC didn't address this argument; simply held that entire claim was barred by laches. 

Vigilantibus Non Dormientibus Aequitas Subvenit (“Equity Aids the Vigilant, Not the Indolent”)

Blundon v. Storm (1970, SCC.)( partial laches

Facts: Ps formed partnership to search for sunken treasure ship. One partner (Storm) decided to search for treasure on his own, and sent notice terminating association w/ partnership. Ps considered partnership agreement still in effect, but took no legal action until Storm had already found the treasure. Ps sued for accounting of profits. TJ held P should have 25% and D should have 75%. CA held that D should get 100% of profits; P should get nothing b/c of laches. Ps appealed. 

Held: Ps awarded 25%, b/c of laches. Trial decision restored.

D's actions were technically breach in law - partner cannot quit a partnership unilaterally. D had to obtain consent from the other partners in order to quit partnership.
P's actions did not establish complete acquiescence: Ps cont'd to dive; could not compel D to perform under agreement (cannot enforce decree of specific performance of personal services); D conducted himself w/ secrecy

Division of 75/25 was just & equitable in circs. Would be prejudicial to require D to turn over 100% of profits

Injunction: Ps could have applied for interlocutory injunction, restraining D from pursuing treasure on his own
A.G. Nova Scotia v. City of Halifax (1969, NSCA) ( laches is only a defence in equity

Facts: Prov statute imposed liability on City for prov mental patients after Superintendent requested their removal to municipal institutions. City refused to take responsibility for a certain patient – dispute lasted 2 years.  Province sued municipality for $$ expended in upkeep of patient in Prov Hospital; municipality raised defence of laches.

Issue: Can laches apply to a purely CL action?

Held: NO – defence of laches does not apply.
Where legal rights alone are claimed, mere laches/delay is not enough

Defence of laches not available to City b/c here it faced a claim in statutory debt (legal claim, not equitable)

Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999, SCC]( partial laches – injunction may not be appropriate

Facts: FBI starts marketing Caeser Cocktail in 1983. Cadbury's lawyer advises them that they have no legal remedy. In 1987, a new Cadbury lawyer suggests seeking an equitable remedy for breach of confidence. Cadbury sends a "cease & desist" letter to FBI in 1987. FBI doesn't stop. Cadbury finally sues FBI in 1994. 

Held: 1 year profit awarded to Cadbury. FBI could continue to manufacture its Caeser cocktail, but would have to pay equitable compensation to Cadbury.

Initial 4-year lapse occurred because Cadbury’s lawyers did not give them proper advice

Partial laches existed: 1 year profit was granted to Cadbury (payment of $ awarded rather than injunction)

Analysis:

Injunction would be too broad a remedy for Cadbury, after dragging its feet for 7 years (despite knowing rights).

Cadbury should be awarded equitable compensation - monetary relief was more appropriate than an injunction.

Estoppel (Acquiescence)

Trethwey-Edge Dyking District v. Coniagas Ranch (2003, BCCA) ( test for proprietary estoppel

Facts: Coniagas Ranch allowed District to maintain pumping facilities on their land for 40 years.  Dispute arose & CR refused future access. District applied for declaration that it had acquired easement by acquiescence or proprietary estoppel.
Issue: Did District’s expectation of permanent access create an easement by way of acquiescence/proprietary estoppel?
Held: YES. Held for the District (plaintiff) – 20 foot easement had been created in equity. 
Proprietary estoppel: real legal owner was estopped from enforcing a proprietary legal interest in the property ( not just a defence, actually creates a property interest in equity
Defendant (Coniagas Ranch) by its words/conduct led the District to believe they would not rely on their strict legal rights ( created an equity in favour of the District

· Would be unconscionable, inequitable, unjust for D to deny District access to pumping station – equitable fraud
Clean Hands: Applicant must have clean hands ( defence to equitable claims & remedies only
“He Who Seeks Equity Must Come With Clean Hands”: An applicant who seeks equitable relief is open to an attack that he is not entitled to relief because he has unclean hands; that his conduct in the dispute has been unconscionable/inequitable.
· This can be illegal, unconscionable or inequitable conduct
· Equity does not require P to lead blameless life. Only inequitable conduct relating directly to issue in dispute is relevant (Tinsley)
· No such thing as “partial unclean hands” ( "unclean hands" is a complete defence (Tinsley)
· Where both parties have unclean hands, Equity will not grant P relief ( D has the stronger claim (Tinsley)
· Cannot claim the defence of unclean hands where you yourself have unclean hands.

· "Unclean hands” doctrine does not apply where the public has an interest in seeking the equitable relief (Polai)

· Court has discretion to suspend an equitable remedy, if it would otherwise impose hardship on third parties (Polai)

· Court can also retain jurisdiction to vary the equitable remedy if circumstances change in the future (Polai)

Tinsley v. Milligan, [1994, HL] ( misconduct must relate to equitable relief claimed

Note: Leading case in area of illegality. 

Facts: Lesbian lovers jointly purchase a home; register legal title in one woman's name only in order to perpetrate welfare fraud. Couple breaks up; other woman claims share of house by way of resulting trust. D claims defence of illegality.
Issue: Do “unclean hands” prevent Milligan from getting equitable relief?

Held (3-2): P wins. Her resulting trust claim was not defeated by her fraud, since the resulting trust arose by presumption, and she did not need to rely on her fraud. Milligan received a half-interest in the house.

Analysis:

· “Unclean hands” defence did not arise because P could establish her entitlement w/o raising illegal conduct ( P established resulting trust by showing that she contributed to purchase price and they had common understanding. P did not have to establish her own wrongdoing

· Court of Equity should not apply its discretion based on weighing the public conscience (i.e. what would public think of welfare fraud?). Instead, Court of Equity should consider consequences of granting & refusing relief. 

· In pari delicto potior est condition defedentis: if both parties are equally at fault, D has the stronger claim

· Ex dolo malo non oritur action / ex turpi causa: a wrongful act does not support an action / a court will not allow a wrongdoer to profit from their own wrong. 

Dissent (Lord Goff): Milligan’s unclean hands defeated her claim in its entirety ( no partial unclean hands defence 
Ratio: Misconduct which makes one’s hands “unclean” must have a direct relationship to the equitable relief claimed. Note: Later courts have refused to follow this case: cannot blindly apply rules; must be discretion based on actual facts

City of Toronto v. Polai, (1972, SCC)( public interest; suspension of remedy

Facts: City applied for injunction to stop Polai from illegally operating multiple dwellings in single-dwelling zone.  Neighbours had complained about noise, cars, etc. Polai was  a "flouter" (legal remedies were inadequate; monetary fines had not stopped Polai). If Polai had violated injunction, she could have been imprisoned for contempt of court. Polai claimed that many others were doing the same thing, but the City was only prosecuting her, because the others had succeeded in getting onto a special “deferred” list.

Issue: Is the City prevented from obtaining an injunction because it has “unclean hands” due to the special deferred list?

( Ont. H.C. held: for Mrs. Polai – City has unclean hands

· City’s special deferred list was secretive, open to political abuse, tainted with political favouritism

· “He who seeks equity must come w/ clean hands”: grant injunction = sanction City’s inequitable practice

· “He who seeks equity must do equity”: Court would grant injunction if the City scraps the list
( Ont. C.A. held: for the City – injunction granted, but suspended for a year

· Equity is concerned w/ consequences of its decisions, and attempt to be fair to all parties

· “Unclean hands” doctrine should not apply where result would be to deny a claim in which public has a direct and substantial interest (municipality is acting in the public interest, has prosecutorial discretion)
· Misconduct must relate directly to transaction in dispute, and not to general conduct/morals of the party seeking relief: City had not behaved unscrupulously in Polai’s transaction

· "Court will not assist a wrongdoer": Polai cannot attack the City for unclean hands – her hands were dirtier, she had flouted the bylaw for years
· "He who seeks equity must do equity": Injunction suspended for 1 year, otherwise hardship imposed on tenants 
( S.C.C. held: for the City – injunction upheld

· Agrees with C.A. that: (1) “unclean hands” doctrine does not apply where public has interest in seeking equitable relief granted, and (2) City did not actually have unclean hands (whereas Polai had flouted bylaw for years)

Injunctions

General and Historical

Injunctions are most flexible & useful remedy offered in our legal system. Originated in Court of Chancery as eq rem.
An Injunction can serve three purposes 

1. To enforce legal (CL or statutory) or equitable rights, or

2. To support administration of justice (through courts, tribunals or arbitrations) (BCGEU)

3. To grant an equitable remedy where the legal remedy is inadequate

a. This considers whether legal damages or other legal remedies (i.e. stat remedies) are available & adequate

i. If no, then "irreparable harm" will result and an injunction will be granted. 
ii. If yes, then an injunction will not be granted. 

Like all equitable remedies, injunctions are discretionary in nature. The court will consider the following factors:
1) Adequacy of the legal remedy: Is the legal remedy (1) available and (2) adequate?

· If legal remedy is inadequate, the injunction can be granted because “irreparable harm” will have occurred

· Plaintiff’s conduct will be relevant: equitable defences of delay, acquiescence, laches, unclean hands

· Court will also consider impossibility of compliance or futility of granting the remedy

2) Weighing the Consequences / Weighing the balance of (in)convenience

· Relative irreparable harm to plaintiff vs. defendant and third persons

· Where the public interest lies

· Court may grant/refuse an injunction, or may impose terms/conditions (Polai – suspended for 1 year)
BCGEU v. AG Canada

Facts: CJ McEachern blocked from entering Law Courts by BCGEU picketers. He grants himself an injunction which enjoins picketers from picketing courthouse. 

Held: SCC upheld injunction, as an equitable remedy which supported the administration of justice.

Classification of Injunctions

Classification by Effect

Note: You an have negative and positive components within the same order. 
Mandatory Injunction (POSITIVE)
· Positive obligation to act, to repair, or to undo a wrongful act (fill in the hole!)

· More onerous wording: requires work & expenditure, so terms must be specific so that party knows exactly what action is required

· Court supervision often required

Prohibitory Injunction (NEGATIVE)

· Order NOT to do something (don't dig a hole!)
· Granted more frequently than mandatory injunctions

Negative Covenant
One type of a prohibitory injunction which restrains a party from breaching a clause in a contract (e.g. no strike clause, restraint of trade clause)

Classification By Stage of Proceeding

	Interim (ex parte)
	Interlocutory (Inter Partes)
	Permanent or Perpetual

	Very temporary

(i.e. 10 days)

(in effect until a specified date or until trial or until some further order

Without notice (hearing attended by the applicant only)
	Temporary

(until trial or further order)

With notice (hearing attended by both parties)


	Final order after trial


Note: No distinction in BC between interim and interlocutory injunctions – the terms are used interchangeably.

Interim Injunction (EX PARTE)

· Temporary (usually 10 days) – granted until judgment or further order of the court

· Usually granted to prevent the Wrong from happening

· Ex parte: only the applicant is present in court. 
· Granted only in circumstances of extreme urgency
· Requires full and frank disclosure of material facts known or discoverable by reasonable inquiries, and possibly an undertaking as to damages
· If parties don't make full & frank disclosure, they should be denied their injunction
· Party against whom the injunction is granted can apply for discharge or variation
Interlocutory Injunction (INTER PARTES) 

· Granted between the filing of the Writ and the Trial in Chambers
· Objective is to preserve the status quo until there is time for a full hearing and final order - so that there is actually a meaningful remedy after trial

· Not as urgent as an interim injunction

· Also requires an undertaking as to damages – failure to pay will result in contempt proceedings

· Party against whom the injunction is granted can apply for discharge or variation 

Permanent/Perpetual Injunction 

· Final order given after trial on the merits

· No requirement for undertaking as to damages

· Lasts until the appeal (if any)
· See Cadbury Schweppes and Polai. 
Test for a Permanent / Perpetual Injunction

1. Has the legal/equitable right of the applicant been violated?

2. Are damages inadequate?

3. Is there irreparable harm?

4. What is the balance of convenience?

Stay of Proceedings

· Can be instigated by (1) the trial judge, (2) one of the parties or (3) the Court of Appeal

· Occurs after the trial judge has issued a decision

· Holds the trial court's judgment in abeyance until the appeal process is exhausted

· Requirements for getting a Stay of Proceedings are the same as those for an Interlocutory Injunction

Classification by Time of Harm (Before or After Harm?)

Quia Timet (Anticipatory) Injunction (BEFORE HARM)

· an injunction granted to prevent a threatened infringement of rights before any harm has occurred

· Can be granted as an interim or interlocutory injunction before a cause of action has arisen.
· Rule 45(2) permits a party to apply for an interlocutory injunction before the commencement of an action, but may require them to give an undertaking that a writ will be issued and served within a certain period of time
· e.g. Mareva injunction: must have reasonable basis for apprehension of harm (Aetma)
Damages in Addition (AFTER HARM)

· Court may grant equitable damages to remedy any harm which has occurred up to time of granting of injunction 

· Lord Cairns Act, s.2: equitable damages can be granted in addition to or in substitution for injunction
· Expropriation Doctrine: Where applicant receives compensation instead of an injunction - b/c it would be too much trouble to grant an injunction

Interlocutory or Interim Injunctions

General

Interim injunction (ex parte): injunction granted for a specified period of time

· Only the applicant is heard from – no notice is given to the other party

· "Ex parte" means that the injunction becomes "interim"

· When injunction is granted ex parte, you must obey while in effect – but you may apply to court to discharge/vary the injunction

Interlocutory Injunction (inter partes): order granted by court of competent jurisdiction which instructs a legal person to do or not do a particular thing, whose purpose is to maintain the status quo as of the time of the application

Note: All injunctions in BC are temporary orders “until judgment or further order” (Gulf Islands Navigation) - that is, it is not a final order. In BC, duration of interim & interlocutory injunctions are the same - both temporary orders until judgment or further order. In other jurisdictions, an interim injunction is granted ex parte and lasts until the other party seeks to discharge/vary it. If the injunction is varied, it becomes an interlocutory injunction. 

Injunctions may be granted at any time up to judgment after trial, or even after trial (BCSC Rule 45(7))
· Comes into effect as soon as other party has NOTICE of it (rather than actual SERVICE; although service is req'd)

Basis for the Court's jurisdiction to grant an interlocutory/interim injunction is in: 
(1) inherent jurisdiction of the Court of Equity, and 

(2) Law and Equity Act, s.39
Law and Equity Act, s.39: Injunction or mandamus may be granted or receiver appointed by interlocutory order
 (1)
An injunction or order in nature of mandamus may be granted or a receiver/receiver manager appointed by interlocutory order in all cases in which it appears to the court to be just or convenient that the order be made.

 (2)  An order under subs. (1) may be made either unconditionally or on terms and conditions the court thinks just.

· “He who seeks equity must do equity” – usual requirement is an undertaking as to damages – (BCSC Rule 45(6))
(3) If an injunction is requested before, at, or after hearing, to prevent threatened/apprehended waste or trespass, the injunction may be granted if court thinks fit, whether or not the person against whom it is sought is in possession of/claims a right to do the act sought to be restrained, and whether estates claimed are legal or equitable.

BCSC Rules of Court

General procedure: serve Notice of Motion (unless ex parte); both parties will be heard from; undertaking as to damages

Rule 44(5): Service or Delivery of an Interlocutory Application

· If respondent is a party of record, the Notice of Motion must be delivered to them by the applicant (i.e. by fax)

· If any other person (read: non-party) is affected, then (1) copy of Notice of Motion, (2) copy of each affidavit in support & (3) any other notice req'd under Rule 18A(6)  must be served to them under service rules by the applicant

Rule 45 – Injunctions 

(1)
Applications for interlocutory injunctions: An application for interlocutory injunction may be made whether or not a claim for an injunction is included in the relief claimed.

· Broad scope: may ask for an injunction even if not sought as part of the final remedy
(2)
Applications for interlocutory injunctions before proceeding commenced: Application may be made before commencement of a proceeding and the injunction may be granted on terms providing for its commencement.
· Can apply for injunction before commencing action, but may be req'd to give undertaking to commence

(3)
Applications for interim injunctions without notice: If application is made without notice, the court may grant an interim injunction.
· Interim injunction = interlocutory injunction EX PARTE without notice
(4)
Injunction by court order: No writ of injunction shall be issued.  An injunction shall be by order of the court.

· Order takes effect immediately upon notice
(6)
Undertaking as to damages: Unless the court otherwise orders, an order shall contain the applicant’s undertaking to abide by any order which the court may make as to damages.

· An undertaking is thus automatically included unless specially excluded (as in MacMillan Bloedel, where Court found that the litigants could not afford an undertaking)
· Undertaking requires applicant to pay damages if it turns out injunction should never have been granted
(7)
Application for injunction after judgment: In a proceeding in which an injunction has been or might have been claimed, a party may apply by petition after judgment to restrain another party from repetition/continuance of the wrongful act or breach of contract established by the judgment, or from commission of any act/breach of like kind.

· Can get injunction after an order/judgment has been granted (e.g. if appealing the case, or if the other party screws you over and doesn't obey the judgment)

Rule 52 – Chambers 

(1)
Applications to be heard in chamber: All originating applications and interlocutory applications (unless made in course of trial) shall be heard/disposed of by the court in chambers.

(12)Power of court if notice not given: If it appears to the court that notice ought to have been given, the court may dismiss, adjourn and order service, or direct that any order made be served.

(12.1) Orders without notice: If the nature of the application or the circumstances render service of a petition/notice of motion impracticable or unnecessary, or in the case of urgency, the court may make an order without notice.
· Allows for ex parte applications in situations of urgency

(12.2) Service of orders required: If an order is made without notice by reason of urgency, a copy of the order and documents filed in support must be served on the person affected.

(12.3) Setting aside orders made without notice: On app of person affected, the court may vary or set aside order.
Ex Parte Interim Injunction 

Ex parte interim injunction: only one party (applicant) is heard. So urgent that notice is not given to other party. Very temporary - given for a fixed period (i.e. 10 days). See BCSC Rule 52(12.1) (orders without notice). 
Court may also act on its own motion and ex parte whenever there is interference with the courts of justice which will entail irreparable loss of rights (BCGEU).
Requirements (Gulf Island Navigation)

1. Urgency: if no extraordinary urgency to merit an ex parte application, then the injunction should be denied. 
· Why did you not give notice? If answer doesn't reveal extraordinary urgency, then refuse application (Provincial Rental Housing Corp v. Hall)
· Where freedom of expression is being prohibited by an injunction, an ex parte interim injunction should be very temporary in duration - puts onus on applicant to establish that it should continue (Provincial Rental Housing Corp v. Hall)
2. Full and frank disclosure: Required because only one party before court, which goes against adversarial process. 

· Applicant must make full and frank disclosure of all material facts known or discoverable by reasonable enquiries (including unfavourable facts). Utmost good faith required.
· If the applicant does not give full and frank disclosure, the Court may deny or discharge the injunction

3. Undertaking as to any damages resulting – BCSC Rule 45(6); Law & Equity Act, s. 39(2)
· Financial hurdle: Solemn promise to court to pay any damages that court may assess if it turns out that injunction should never have been granted. Unusual b/c ordinarily a party is entitled to attempt to get a remedy without any cost

· BUT court has discretion to not require undertaking (e.g. MacBlo; Band lacked funds to give an undertaking)
Grounds for setting aside/varying an injunction

1. Material establishes there was any misstatement or repression of relevant facts
2. Respondent's material reveals facts that it cannot be said known/concealed by plaintiff, but which are nonetheless relevant and of such a nature as to establish that the order must not stand
3. Mistake of Fact: Plaintiff's material contains any statement/omission of fact of so vital a nature that the order would have been refused had it come to the attention of the judge
4. Mistake of Law: There is any applicable legal authority of so clearly governing a nature that the order would have been refused had it come to the attention of the judge 
Procedure for varying Interim Injunction

Respondent goes back to same court (not higher court) to appeal injunction. Can be before the same judge that heard the original application, or a different judge of the same court.
Gulf Islands Nav Ltd. v. Seafarers Int'l Union (1959, BCSC)( grounds for setting aside ex parte interim injunction

Facts: Gulf Islands obtained ex parte interim injunction against SIU. SIU applied to set aside injunction. 

Issue: Grounds for setting aside an ex parte interim injunction?

Held [by Wilson J. - not original-injunction-granting judge]: ex parte interim injunction dissolved. SIU wins. 

· Where application is ex parte, court must exercise utmost scrupulosity and care before granting the injunction

· Because it is granted ex parte, the other party can apply to have it discharged/varied

Analysis: Irreparable harm need not be shown where injunction would be -ve covenant. Gulf Islands had unclean hands
Requirements for Obtaining an Interlocutory/Interim Injunction (American Cyanamid)
General Characteristics of an Interlocutory Injunction

· Obtained before the final determination of case (though sometimes afterwards)

· Purpose is to maintain the status quo pending a trial (or appeal)

· Practical effect of interlocutory injunction is that it sometimes becomes final order (perpetual/permanent order)

· Not appropriate for First Nations cases (Haida Nation) or constitutional cases (RJR MacDonald)

· Similar test as for stays of proceeding (RJR MacDonald; Metropolitan Shores)

Note: The absence of an underlying cause of action does not prevent Court from granting injunction. Court can assist another tribunal with administration of justice; will look at whether legal remedy is adequate. Injunctions can be granted (1) to enforce/ancillary to a legal/equitable right justiciable in same court, or (2) to support administration of justice (another court/tribunal) (BMWE v CP Ltd)

American Cyanamid sets out basic framework for obtaining interlocutory injunction (overturns Scarr v. Gower; Wheatley v. Ellis). Note that while the UK cases req'd applicant to show a prima facie case before interlocutory application would be granted, the BC cases have never req'd a prima facie case - only a reasonable probability of success.

Basic framework (American Cyanamid / MacBlo)

Factors usually looked at in holistic manner by the Chambers judge. The fundamental question in each case is whether the granting of an injunction is just and equitable in all the circumstances of the case (Wale).

No substantive difference b/t two (Wale) and three-part tests (American Cynamid; RJR MacDonald) because the former contemplates treating the requirement of irreparable harm as integral to the assessment of the balance of convenience. 


Serious question to be tried

· Interlocutory injunction is usually granted as ancillary relief to maintain status quo in relation to a wrong that is the subject of an action brought by the applicant for the injunction

· Injunction is meant to prevent a wrong from occurring outside of the underlying cause of action  

· Any effort to assess strength of underlying cause of action should be very perfunctory inquiry

· Consider whether claim is frivolous, vexatious or would be struck out for failing to disclose cause of action

· There must be some merit to the cause of action - but the inquiry is not very detailed
· Exceptions - must look at whether prima facie case exists
1. Final Determination: When interlocutory injunction will in effect amount to final determination of action (where no practical effect of going to trial b/c injunction has given applicant everything that would have been obtained at trial). If this is so, then Chambers judge should determine whether there is a prima facie case (50% chance of success). (RJR MacDonald)
2. Constitutionality: When question of constitutionality presents itself as a simple question of law alone (RJR MacDonald; Metropolitan Shores)
3. Libel/Slander: wrongful act must be clearly libellous w/ no defence & probably repetition (Church of Scientology)
4. Mareva Injunction (Aetna)

5. Anton Piller Order (Anton Piller; Celanese)
Irreparable harm
“Irreparable”: must be harm that could not be compensated for by an award of damages at trial

a. Would denying an injunction cause irreparable harm to the plaintiff?
b. Would granting the injunction cause irreparable harm to the defendant?
· Can be considered as part of the "balance of convenience" branch - not fatal if the judge does not explicitly consider "irreparable harm" as a separate branch (Wale)
· Mareva Injunction: must show genuine risk of removal based on genuine fear of plaintiff (Aetna)
· Mandatory Injunction: consider mandatory nature of the order
Where does the balance of (in)convenience lie? 

MAIN FOCUS OF THE INQUIRY 

· If the balance of irreparable harm is equal b/t the parties, then weigh the balance of convenience by assessing the relative strengths of P & D's cases as disclosed in affidavits
· Economic factors are favoured here (Haida Nation)
· If relative strengths of cases are even, then preserve the status quo until trial
Elaborate inquiry in which the court will consider:

· Benefit/harm to applicant in granting the injunction

· Benefit/harm to respondent in granting the injunction

· If constitutionality/validity of a law is at issue: Benefit/harm to special interests/3rd parties (incl. public interest & public policy) in granting injunction. Must assume at this stage that legislation serves valid public purpose (RJR MacDonald,; Metropolitan Shores; Harper; Kent District)
· Mandatory Order: consider mandatory nature of the order

Undertaking as to damages

· Not req'd where applicant cannot afford it (MacBlo)
· Not req'd for AG when AG is representing public interest (Wale)
American Cyanamid Co. v. Ethicon Ltd., [1975, HL] ( TEST for interlocutory/interim injunction

Facts: AC owned patent on synthetic absorbable surgical sutures; AC sought (1) quia timet anticipatory injunction for breach of patent to restrain Ethicon from distributing its product in UK market and (2) immediate interlocutory injunction until the patent case was resolved. CA overturned injunction on grounds that AC had to show strong prima facie case w/ over 50% chances of success. AC appealed to H.L.

Issue: What is the test for granting an interlocutory/interim injunction?  Must the applicant show a strong prima facie case?

Held: injunction should be granted.
· Not the court’s function to resolve conflicts of evidence – no need to show a prima facie case

· Interlocutory injunction is granted after only a perfunctory hearing in Chambers: no time to examine merits; chambers judge should only have perfunctory look at merits

· Rejected prima facie 50% test ( need only show serious question to be tried that is not frivolous/vexatious 
· Here, the serious question to be tried was whether American Cyanamid had a valid patent claim. 
This case turned on special factors: special nature of surgical supplies meant that if AC did not get its injunction, and Ethicon broke into market, it would be impossible to push them out even if AC won at trial & obtained a permanent injunction. This was b/c medical market would be unimpressed with AC's bully tactics at trying to deprive Ethicon's sutures. This would thus negatively affect UK’s medical market.

Note that Ethicon could have argued that their sutures were a life-saving device, and that to prevent them from entering into the market would lead to irreparable harm to the British public, and the public interest. But they didn't!

Ratio: 3-part TEST for granting of interlocutory injunctions 
1. Serious question to be tried that is not frivolous or vexatious - No need to show a prima facie case

2. Irreparable harm: to plaintiff, to defendant (NB this was put under “Balance of convenience” by the H.L., but has since been identified as a separate and 3rd part of the test in BC)
a. Would denying an injunction cause irreparable harm to the plaintiff?
b. Would granting the injunction cause irreparable harm to the defendant?
c. If the balance as between the parties is even ( then preserve the status quo until trial
3. Balance of convenience: special factors; benefit/harm to the parties and 3rd parties (incl. public interest)

a. If P will suffer irreparable harm [uncompensatable disadvantage] if injunction is denied, then grant it.
b. If D will suffer irreparable harm [uncompensatable disadvantage] if injunction is granted, then deny it.
c. If both parties will suffer same amount of irreparable harm, then weigh balance of convenience by assessing relative strengths of P and D's cases as disclosed in affidavits - especially on questions of law on undisputed facts
d. If relative strengths are even, then preserve status quo until the trial
i. Prevailing wisdom is that you do less harm if you leave things way they are, than by changing
e. Consider special factors? 
ii. Consequences to the general public
iii. Public policy (i.e. patent law should not be used to create monopolies)
MacMillan Bloedel Ltd. v. Michael Mullin et. al. (1985, BCCA)( affirms American Cyanamid in BC

Facts: BC gov't grants MacBlo logging rights for Meares Island's old-growth cedar. FN & other protestors obstruct logging.  MacBlo seeks an injunction restraining protestors from wrongfully interfering with logging. Protestors bring action for Aboriginal title & seek injunction restraining MacBlo from logging until disposition of their action.  

Issue: Whose injunction should be granted?  

Held: Injunctions granted to both (MacBlo not to log; FN not to obstruct MacBlo in what they are permitted to do.)

Analysis:

· Both sides argued that they should be granted injunction b/c they had a serious question to be tried, would suffer irreparable harm, and the balance of convenience favoured them
· Claim to Aboriginal title cannot be rejected at such an early stage – complex case, substantial evidence
· If logging injunction was not granted & logging commenced, then FN would lose imp't evidence in title claim

· Case must proceed to early trial

· No undertaking for damages required from either party

Dissent (MacDonald J.A.): injunction should be granted to π – Ab title is a complex action not amenable to early trial

Ratio: Affirms American Cyanamid test in BC: (1) serious question to be tried; (2) irreparable harm to applicant; (3) balance of convenience.
· Purpose of interlocutory injunction is to preserve the status quo.

· Serious Question: When chambers judge is looking at whether to grant interlocutory injunction, he must consider what likelihood is that applicant will win at trial. In BC, applicant need only show that he has a reasonable probability of success at trial. Applicant need not show a 50% chance of success, or a prima facie case. 

· Applicant may not be req'd to provide undertaking as to damages, if they are unable to give afford an undertaking

Note: At time of this case, ab title hadn't been firmly decided yet. So case essentially says that you can seek an injunction to try to protect right that doesn't exist yet, or hasn't been decided yet. That's the point of a "serious question to be tried".

Note: Easier for BC to accept American Cyanamid test b/c it had never developed “prima facie case” test (unlike Ont.)
Haida Nation v. BC (Minister of Forests) [2004, SCC]( injunctions unsatisfactory in Aboriginal claims cases

Ratio: SCC disapproved of interlocutory injunctions as only partial, imperfect relief in context of Aboriginal claims b/c:

(1) injunctions cover only part of the full scope of the Crown’s duty

(2) balanced reconciliation of interests is preferable to the drastic, all-or nothing result of an injunction

(3) the often decisive factor of "balance of convenience" prefers economic interests over Aboriginal ones

(4) holder of injunction has the upper hand and less desire to settle – disputes will drag on

B.C. (A.G.) v. Wale, [1987, BCCA]( irreparable harm is part of the "balance of convenience" branch of the test

Facts: 3 FN bands pass bylaws claiming exclusive right to catch unlimited fish for sale purposes. Gov't seeks interlocutory injunction enjoining bands from moving fish contrary to general regs. Chambers judge grants injunction. Bands appeal on grounds that Chambers judge failed to explicitly consider "irreparable harm" & "balance of convenience".

Issue: Should the injunction be overturned for failure to explicitly discuss “irreparable harm”?

Held: Government injunction upheld. Chambers judge properly considered irreparable harm & balance of convenience, though not explicitly. Balance of convenience weighed in favour of preventing the FN bylaws from being enforced.

Analysis: 

· Difficult to overturn discretionary ruling, unless appellant shows that Chambers judge (1) erred in principle, (2) made an order not supported by the evidence, or (3) made a decision that will result in injustice

· BCCA follows the test in American Cyanamid: (1) fair (read: serious) question to be tried; (2) irreparable harm, (3) balance of convenience
· 2-step test in BC for granting an interim injunction

1.
Fair (Serious) question to be tried as to existence of the right the plaintiff alleges and a breach thereof

2.
Balance of convenience favours granting of an injunction

· Includes irreparable harm test ( relative harm as b/t the applicant and respondent

· Where balance of convenience is equal, “preserve the status quo”

· Court is not a “prisoner of formula”: Fundamental question is whether granting of injunction is just/equitable in all the circumstances of the case

· Although chambers judge did not expressly refer to “irreparable harm”, she clearly considered it when determining balance of convenience, in concluding that parties’ cases were evenly balanced & injunction should be granted to preserve status quo 

· Damage to property is obviously “irreparable harm” –too obvious to require judge’s explicit discussion

· Status quo was river w/o Bands’ bylaws – therefore, appropriate to maintain status quo pending resolution of the matter at trial

· A.G. not req'd to give undertaking as to damages as he was representing the public interest, by seeking “to enforce by injunction what is prima facie the law of the land”
Ratio: “Question of irreparable harm may be properly reviewed as part of assessment of balance of convenience b/t the parties, notwithstanding its treatment as a separate element in American Cyanamid” ( failure of Judge to specifically address irreparable harm separately was not fatal. Crown not req'd to give an undertaking as to damages where it represents the public interest in upholding the law of the land.

RJR MacDonald v. Canada (A.G.) (1994, SCC) ( balance of “inconvenience” in constitutional cases

Facts: Tobacco companies bring constitutional challenge against Tobacco Products Control Act - they win at trial, lose at appeal; appeal to SCC, and seek a stay of CA decision to postpone effect of Regulations until appeal is resolved, arguing that Regs would cause substantial expenses in redesigning packaging only to incur expenses again to restore original packaging should constitutional challenge be successful. 

Issue: Should the stay of proceedings be granted?

Held: Stay of proceedings refused.
Analysis:

· Interlocutory injunctions and stays of proceedings operate under the same principles 

· Test in Metropolitan Stores for stays of proceedings:

1. Serious question to be tried: preliminary assessment of merits of case; is it frivolous or vexatious?; damages must be uncertain (unavailable or doubtful)

2. Irreparable harm: look at harm to applicant only, NOT both parties

3. Balance of convenience: relative irreparable harm, must consider special factors (e.g. public interest)

· 2 exceptions to gen. rule that judge should not engage in extensive review of merits (higher std for 1st branch)
1. Final Determination: When interlocutory injunction will in effect amount to a final determination of the action (where there will be no practical effect of going to trial because the injunction has given the applicant everything that would have been obtained at trial). If this is so, then the Chambers judge should determine whether there is a prima facie case (50% chance of success).

2. Constitutionality: When question of constitutionality presents itself as a simple question of law alone

· Balance of convenience in constitutional cases: Public interest is a “special factor” that must be considered 
· Special Factor - continuity of government services is a good thing, and disruption of gov't services is bad. The public interest favours the retention of govt services.

· Public authority vs. private litigant - who is representing the public interest? Court will keep an open mind - no automatic assumption that public authority is only one who is representing public interest. 

Ratio: Public interest must be considered as special factor at this stage in constitutional cases. Court must go beyond the parties to look at the consequences for the public. SCC approves of the American Cyanamid holding in Canada.
BMWE v. CP (1996, SCC)( inadequacy of legal remedy; no underlying cause of action needed to get injunction

Facts: CP changed BMWE's work schedule. BMWE filed grievance under collective agreement & sought injunction from BCSC pending hearing of grievance by arbitrator. CP argued that BCSC had no jurisdiction b/c it was federally-regulated industry under Canada Labour Code. 

Issue: Can BCSC issue interlocutory injunctions even if there is no cause of action to which the injunction is ancillary?

Held: for BMWE – injunction can be granted as a final order.
· No need for an underlying cause of action – Court is assisting another court/tribunal with administration of justice 

· Inadequacy of legal remedy: no possible injunction for BMWE under CA or Labour Code
Ratio: Absence of underlying cause of action does not prevent Court from granting injunction. Court can assist another tribunal with administration of justice; will look at whether legal remedy is adequate. Injunctions can be granted (1) to enforce/ancillary to a legal/equitable right justiciable in same court, or (2) to support admin of justice.
Negative Covenants

Negative Covenants includes agreements for non-competition, confidentiality. When you sign such an agreement, you agree to do or not to do something. It is very easy for the court to give order restraining the person from doing whatever they agreed not to do in the agreement. 

A negative covenant is automatically enforceable in equity via a prohibitory injunction (Doherty v. Allman) unless there is doubt as to the validity of the clause (e.g. for restraint of trade) (Cascade Imperial Mills).  In those cases, apply the regular American Cynamid test (serious question; irreparable harm; balance of convenience).

Where a court finds that a covenant is invalid (i.e. too broad, constitutes a restraint of trade under CL doctrine), the court can “blue pencil” out the clauses it does not like.
Cascade Imperial Mills Ltd. v. Lindsay (1985, CA) ( doubt as to validity of covenant

Facts: Lindsay worked as broker for plaintiff (forest products wholesaler). Employment K included negative covenant that he would refrain from competing w/ P for up to 1 year. Lindsay quit; went to work for rival company. P sought injunction to restrain Lindsay from working in same industry.

Issue: Should the injunction be automatically granted to enforce the negative covenant?

Held: for Defendant Lindsay – injunction not granted.

Analysis: Under rule in Doherty v. Allman, a negative covenant is enforceable in equity. 
· But if there is a doubt as to validity of covenant, you must apply American Cyanamid test
· Here, there was doubt about validity of clause ( b/c covenant might be unenforceable, TJ correctly applied American Cyanamid test and considered irreparable harm and balance of convenience

· Balance of convenience favoured Lindsay: he would suffer irreparable harm as he would lose his job with the new company, while Cascade would not lose much (only one employee, Lindsay had not solicited business from their customers or use trade secrets).

Ratio: Negative covenant is automatically enforceable in equity unless there is doubt as to the validity of the clause (e.g. for restraint of trade).  In those cases, apply the regular American Cynamid test.

Constitutional Cases

Manitoba (A.G.) v. Metropolitan Stores Ltd., [1987, SCC] ( public interest considered in balance of convenience

Facts: CA b/t store & employees allowed for referral to 3rd party mediator in event of dispute. But Manitoba Labour Code allowed LRB to impose CA upon parties. Store challenged constitutionality of MLC, and sought stay of imposition of CA until constitutionality could be decided by the courts.

Held: Stay of proceeding refused. Court directed early trial date for constitutional question.
Analysis: Stay of proceedings & interlocutory injunctions are governed by same factors: (1) serious question to be tried, (2) irreparable harm, (3) balance of convenience (must take into account the public interest). 
· Store succeeded on first 2 grounds: there was a serious question to be tried; store might face irreparable harm.
· Balance of convenience: Interlocutory relief is not appropriate in constitutional cases b/c too disruptive of government - public interest won out over the interests of either party.

· Distinction b/t suspension and exemption: it’s easier for Court to grant a stay or injunction if it doesn't effect everyone - as opposed to suspending legislation and saying it’s inoperable for everyone in the province.

Ratio: Where authority of a law enforcement agency is constitutionally challenged, no interlocutory injunction or stay of proceedings should restrain that authority from performing its duties to the public, unless the public interest is taken into consideration in the balance of convenience.

Libel & Slander

Court of Equity extremely reluctant to grant injunction to restrain potential libel/slander. At common law, you were entitled to have a statement judged by your peers as to whether it is defamatory. A jury trial was therefore preferable for claims of libel & slander, rather than an injunction.

In order to grant an injunction in a defamation case, Court must find (Church of Scientology)

(1) wrongful act (clearly libellous); 

(2) to which there is no defence (i.e. justification, fair comment or privilege); 

(3) which will probably be repeated (probable repetition)

In these circumstances, Court will issue injunction to restrain party from exercising otherwise legitimate rights of freedom of speech. Much higher test than American Cyanamid – must be an obvious case of libel evaluated on the merits.

Church of Scientology of British Columbia v. Radio N.W. Ltd. et al. (1974, BCCA) ( clear case + repetition
Facts: Radio NW broadcast show called “The Investigators” that began playing exposés of Church of Scientology, including interview w/ Harry Rankin. Church sought interlocutory injunction to prevent them from continuing.

Issue: Can an interlocutory injunction be granted to prevent libel/slander?

Held: for plaintiff – injunction granted because 
1. The statements were clearly libelous 

2. No possible defence (e.g. justification, fair comment, privilege) to the defamation

3. Probable repetition
Mareva Injunction

Freezing Order: Interlocutory injunction that is granted to assist with enforcement of CL remedy/judgment

· Invoked when there is a concern that debtor will make themselves “judgment proof”, thus leaving plaintiff with an uncollectible dry judgment 
· Prevents debtor from absconding with his funds – restrains D from removing his assets from the jurisdiction, selling them, dealing with them pending trial

· Widely used (e.g. Conrad Black)

TEST for Mareva injunction (Aetna; more stringent than American Cyanamid)
1. Strong prima facie case: >50% likelihood of success

2. Genuine risk of removal of assets (like irreparable harm)
· Must show that P has genuine fear that D will remove assets in such a way that there is a real risk of loss. 

3. Balance of convenience

Procedural Matters

· Notice can be given to both D and 3rd parties (e.g. defendant’s bank, brokerage house, prospective purchasers by filing at Land Title Office etc.)

· 3rd party can be found guilty of contempt for “aiding and abetting” D with violating the injunction

· Granted in Chambers

· Granted for any monetary claim

· Usually granted ex parte, quia timet: applicant must show extreme urgency 
· Practice Note: Even if you get Mareva injunction, you remain in same position as unsecured creditor. Include in the order that "the payment of debts are in the ordinary course of business": therefore, the debtor must pay legitimate expenses. 

· BCSC also has jurisdiction to issue worldwide Mareva injunctions: restrains defendants from disposing of assets located beyond provincial boundaries (Mooney v. Orr, 1995)
· In personam order: as long as D is in jurisdiction, D's assets can be restrained anywhere in the world

· Practical problem of enforcement if 3rd party is outside court's jurisdiction 

· Can combine Mareva injunction with 
(1) Anton Piller Order (civil search warrant entitling P to go into D's premises to search & seize assets); 
(2) a disclosure order which orders D to file an affidavit disclosing where his assets are; or 
(3) an order appointing a receiver under Law & Equity Act, s.39 (requiring transfer of assets to a receiver)

· ECJDA: allows P to take ex parte interim injunction from anywhere in Canada and enforce it in BC – covers both judgments (CL) and decrees (equity). 
· s.6(4)(b): grants "full faith and credit" to judgments from other Canadian provinces and territories (including judgments obtained w/o notice to the bound party - that is, ex parte)

Aetna Financial Services v. Feigelman (1985, SCC) ( The Test for Mareva Injunctions
Facts: Feigelman (shareholder) sues Aetna for damages for failing to give F proper notice of his company's default and for negligence in the conduct of the company's sale. A moves proceeds of sale back to head office in Manitoba. F obtains ex parte Mareva injunction enjoining Aetna from transferring any of its assets into another province. Aetna appeals.

Issue: Did Manitoba court have jurisdiction to restrict transfer of assets to another province?  If yes, was Mareva injunction available on the facts of the case?

Held: Aetna wins. Mareva injunction improperly granted; set aside. F screwed; must pay damages as per undertaking.
Analysis: 

· Mareva injunctions can lead to serious abuse by creditors: litigious blackmail. 
· Injunction orders are discretionary, so difficult to appeal. But court can interfere if lower court has failed to consider an issue or wrongly considered an issue.

· SCC found ManCA failed to consider fact that Aetna was federally-incorporated entity in Canada. 

· Balance of convenience: Aetna was federally incorporated entity – entitled to enjoy capital mobility in Canada

· In Canada’s federal system, one should not enjoin a federally incorporated company as long as they operate in the ordinary course of business and for business reasons.

· Here, Aetna was neither foreigner nor non-resident; 

· no evidence of clandestine transfers to defraud the legal process of the courts; 

· no evidence of an attempt to defraud creditors, 

· no improper transfer of assets
· Court is looking for active concealment of assets by the defendant. On the facts, Aetna was not doing anything wrong – simply acting in normal course of business in moving money back to its head office in Manitoba. 

· Requirements for getting a Mareva are higher than for other injunctions.

· Unless there is a genuine risk of the removal of assets, the injunction will not be issued. 
Anti-Suit Injunction

Restrains litigation in a foreign jurisdiction. 

· Applicant applies for anti-suit injunction to restrain defendant from suing them (the applicant) in a foreign court. 
· Anti-suit injunction is not directed against the judge of the foreign court, but against the parties in personam.
· You must wait for foreign proceedings to begin before applying for an anti-suit injunction. You can no longer get an anti-anti-suit injunction (Anchem)
Judge must consider 2 questions (Anchem)

1. Is BC the Natural Forum for the trial? 

i. Which jurisdiction has most real & substantial connection with parties and dispute? 

1. If BC is the more appropriate forum, then refuse the stay of proceedings. 

2. If BC is an inappropriate forum, then refuse the anti-suit-injunction.

2. Does foreign jurisdiction offer either party legitimate advantages of which it would be unjust to deprive them of?

i. i.e. higher damages are a legitimate advantage

History: "Common injunction" abolished after fusion (LEA, s.8) – but developed into the idea that the court should have power to restrain proceedings in a foreign jurisdiction.
Example: Moore wanted to sue Bertuzzi in Colorado rather than BC (no limit on non-pecuniary damages, juries can award astronomical punitive damages).  Moore anticipated that Bertuzzi would seek anti-suit injunction from BC courts restraining M from suing B in Colorado – M sought anti-anti-suit injunction in Colorado against B. BUT Colorado court applied forum non conveniens and decided that Colorado was not appropriate forum – granted B a stay of proceedings.
Anchem Products Inc. v. British Columbia (W.C.B.) (1993, SCC)( natural forum + balance of convenience

Facts: 194 plaintiffs (including WCB) start class action in Texas against asbestos manufacturers for asbestos exposure that occurred in BC. Ds unsuccessfully challenged jurisdiction & venue of Texas Court. Ds bring actions in BC for anti-suit injunction to enjoin Ps from bringing action against them in Texas. Ds claims that BC was a substantially more convenient forum than Texas and the plaintiffs would not lose any legitimate advantage by proceeding in BC.

Issue: On what principles should a court exercise its discretion to grant an anti-suit injunction?

Held: Anti-suit injunction denied – litigation could continue in Texas.
· Court should use caution in granting anti-suit injunctions b/c of int'l comity (respect for foreign jurisdictions)

· Anti-suit injunction should not be granted until there is actually a foreign proceeding pending

· 2 remedies to control choice of forum:

2. Stay of proceedings: more conventional – domestic court determines whether it should take jurisdiction

3. Anti-suit injunction: more aggressive – domestic court determines whether foreign court is proper jurisdiction  (still necessary b/c foreign courts still occasionally take inappropriate jurisdiction; comity not universally respected)
· The choice of the appropriate forum should be made on basis of factors designed to ensure that (1) action is tried in jurisdiction w/ closest connection with the action/parties, (2) judicial advantages are not secured to one of the litigants at the expense of others in a jurisdiction that is otherwise inappropriate.
· Ultimate test: as long as there is a R&SC, it is sufficient to overcome problem that another jurisdiction is an appropriate forum
Here, the fact that (s carried on business in Texas was sufficient to overcome the fact that BC was the natural forum

Note: Anchem effectively killed the anti-suit injunction as an effective way to control litigation and “forum shopping”
Note: The anti-suit injunction appears to be making a comeback. There are a number of cases where anti-suit injunctions have been issued to restrain a party from proceeding in court where the parties have made an arbitration agreement. 

Anton Piller Order

Ex parte interim injunction allowing ( to enter/search D’s premises (Anton Piller v. Manufacturing Processes Ltd, 1976). An Anton Piller Order places a heavy responsibility on P to stay w/in bounds of Order – access to the privileged documents should be anticipated and avoided (Celanese).

Main characteristics
1. Ex parte interim injunction
2. Permits entry into premises with consent, or D will be punishable for contempt

3. Permits search and seizure for the preservation of property

4. Plaintiff must give undertaking as to damages

Substantive Requirements of an Anton Piller Order

1) Applicant must demonstrate an extremely strong prima facie case (stronger than "serious question")

2) Actual or Potential Damage must be very serious

3) Clear evidence that respondents have possession of incriminating documents or things

4) Likelihood of destruction, before inter partes application can be made

5) Full & Frank disclosure by applicant of material facts

Procedural Requirements:

· Unlike a search warrant, depends on D’s consent to permit execution of search (but if D does not consent, he can be punished for contempt)
· In personam order made against the D ( but note that the search warrant itself is an in rem order
· Looks a lot like a civil search warrant
· Can be combined with Mareva injunction – use Anton Piller Order to find out where D’s assets are located, then freeze them via a Mareva injunction

· Often arises in IP and employment cases (i.e. employer can obtain Anton Piller Order to enter the ex-employee’s home to search for and recover confidential information, customer lists etc.)
· Usually granted ex parte as an interlocutory injunction
· Independent supervising solicitor required to execute order (Celanese)

· Party against which the Anton Piller Order should be protected in 3 ways (Celanese):

1. Carefully drawn Order that identifies material to be seized and sets out safeguards for privileged documents 

2. Must employ vigilant court-appointed independent supervising solicitor to conduct Anton Piller search

3. Responsible self-restraint on those executing Order – focus on limited purpose of preserving evidence

· Unknown Ds: "Rolling Anton Piller Order" can be obtained against unknown Ds. Order subject to constant review ( when you find out who D is, you should amend Anton Piller Order to fill in correct D’s name (Fila)
· Damages in event of Breach: If Order is exceeded, the lawyer for the breaching party will be removed and damages will be awarded for trespass to the privileged documents 

Celanese Canada Inc. v. Murray Demolition Corp. (2006, SCC)( Test for Anton Piller Order (stringent given powers)

Facts: C hired MD to demolish acetate plant. MD made secret plans w/ 3rd party to enter plant to obtain trade secrets. C obtained Anton Piller Order to search/seize confidential material from M's premises. Search done by indie supervising solicitor, but privileged e-mail inadvertently exposed to C's lawyers. M moved to disqualify C's lawyers from acting. 

Held: for M – Celanese’s lawyers should be removed.
· Anton Piller Order places a heavy responsibility on P to stay w/in bounds of Order – access to the privileged documents should have been anticipated and avoided

· Party against which the Anton Piller Order should be protected in 3 ways:

4. Carefully drawn Order that identifies material to be seized and sets out safeguards for privileged documents 

5. Must employ vigilant court-appointed independent supervising solicitor to conduct Anton Piller search

6. Responsible self-restraint on those executing Order – focus on limited purpose of preserving evidence

· If Order is exceeded, the lawyer for the breaching party will be removed and damages will be awarded for trespass to the privileged documents 

· Private litigants appear to have stronger powers of search and seizure than the government - recall that s.8 of the Charter only applies to the government
Ratio: TEST for Anton Piller Order is very stringent, given the powers it gives

· Strong prima facie case – higher onus of proof than “serious case to be tried”
· Very serious actual or potential damage – higher degree than “irreparable harm”

· Convincing evidence of possession – possession of incriminating documents
· Probable destruction – very real possibility of destruction before discovery can do its work
· Full and frank disclosure of material facts – because of ex parte nature of application
Note: SCC has made Anton Piller Order difficult to execute – now need an indie supervising solicitor (expensive)

Fila Canada Ltd. v. Jane Doe (1996, FCTD) ( Rolling Anton Piller Order

Facts: P applied for ex parte "rolling" Anton Piller Order against unknown street vendors allegedly selling Fila knockoffs. Order req'd vendors to consent to search of flea market stalls. 

Issue: Can an Anton Piller Order be granted against unknown Ds?

Held: for P – Rolling Anton Piller Order granted, subject to variation/termination at any time on the Court’s motion

· Rolling Order: where ( is unknown

· Not appropriate to ask for urgent hearing where there is a lot of documentary evidence – should file 2 days before

· Nature of Order calls for stringent req'ts and that it be subject to variation/termination at any time: 

1) P’s alleged rights must be clearly identified and demonstrated – very strong prima facie case

2) Counsel has a duty to the Court to explicitly call attention to any weaknesses in the case

3) Independent supervising solicitor must be present at its execution, so he can later report to the Court

· Motion for review of execution should include request that unnamed Ds against whom Order was executed be added now as named Ds

Ratio: Rolling Anton Piller Order can be obtained against unknown Ds. Order is subject to constant review ( when you find out who Jane/John Doe is, you should amend the Anton Piller Order to fill in the correct D’s name.

Norwich Pharmacal Order

· Interlocutory order compelling 3rd party to discover/disclose identity of parties to enable ( to identify wrongdoer

· Can choose to do a Norwich Pharmacal Order or commence a John/Jane Doe action
· Norwich Pharmacal Orders can be given alongside ancillary orders (i.e. gag orders - which would prevent 3rd party from communicating w/ wrongdoer). 

Test for Norwich Pharmacal Order (BMG Canada)

1) Must show they have a bona fide claim against the unknown wrongdoer – must show they (1) intend to bring action based on the information they obtain, and (2) have no other improper purpose for seeking the identity

2) Person from whom discovery is sought must be more than a mere bystander – must be somehow involved in the matter under dispute (knowledgeable and benefiting from the wrongdoer, either innocently or knowingly)

3) Remedy of Last Resort: Person from whom discovery is sought must be only practical source of the information

4) Person from whom discovery is sought must be reasonably compensated for the expense arising out of compliance and legal costs ( applicant must indemnify 3rd party

5) Public interest in disclosure (preventing wrongdoing) must outweigh legitimate privacy concerns

BMG Canada Inc. v. John Doe, [2005, FCA] ( Test for Norwich Pharmacal Order: bona fide claim

Facts: BMG wanted to sue file-sharers. ISPs refused to provide file-sharers' identities. BMG sought Norwich Pharmacal Order to compel ISPs to disclose file-sharers' identities. 

Held: Order not be granted due to privacy concerns.
· Norwich Pharmacal Order operates as an equitable order of discovery – discretionary in nature
· History: Originated when Norwich Pharmacal was concerned that companies were importing goods into UK in violation of NP's patent; NP sought an order from customs tax collectors to disclose importers of goods; HL granted order. 

· Proper test is whether π has a bona fide claim (not be fair at this stage to require proof of prima facie case):
· Bona Fide Claim: a belief that a wrong (i.e. breach of tort, K, etc) was done to P and that P intends to bring an action; but identity of wrongdoer is unknown.

· P only needs to show that (1) they really do intend to bring an action based on the information they obtain & (2) no other improper purpose for seeking the identities

· Should be clear evidence that info cannot be obtained from another source (e.g. website operators)

· Here, Court not convinced that P’s commercial interest outweighed privacy interests of file-sharers
Intellectual Property/Breach of Confidence

Elements of Breach of Confidence cause of action (Cadbury Schweppes, valid cause of action in Canada)

1. Confidential information

2. Received in confidence

3. Unauthorized use (wrongful misuse)

4. To the owner's detriment

Breach of Confidence is not tied to a breach of fiduciary duty.

What remedy should be awarded for breach of confidence (a strictly equitable wrong)?

· Interlocutory or Permanent injunction available in certain circs to restrain apprehended or continued misuse/disclosure of confidential information
· Equitable Compensation: Can be awarded where injunction would be too harsh. Where wrong is strictly equitable, monetary relief can be given for breach of confidence. Within inherent jurisdiction of Court of Equity. 

Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999] 1 S.C.R. 142 ( too harsh to grant injunction; eq comp instead
Held: Damages via equitable compensation awarded instead of injunction 

· Equity can evolve – courts can now award financial compensation for breach of confidence ( change in the law, which historically thought that breach of confidence was equitable claim which only gave rise to eq rem.
· Permanent/interlocutory injunction is available in certain circumstances to restrain apprehended/continued misuse or disclosure of confidential information

· But this case involves settlement of financial accounts b/t business entities – injunction would have inflicted damage to D disproportionate to the legitimate interests of P
· Monetary relief adequate: Cadbury not suffering irreparable harm, formula “nothing very special”

· Further, Cadbury guilty of partial laches (see Laches) ( Cadbury could've applied for interlocutory injunction earlier, but they didn't (due to bad advice of lawyer)
· Equitable compensation is permissible where an injunction would be too harsh

· Note the distinction b/t (1) equitable compensation and (2) equitable damages under Lord Cairns Act. 
· Equitable damages is tied to an injunction only.
Ratio: Equitable compensation can be awarded where an injunction would be too harsh.

Contracts of Personal Service 
· Equity will not grant a positive injunction for specific performance of a contract for personal service b/c Equity will not enforce slavery

· But Equity can enforce a negative covenant via an injunction, if the parties have agreed to such a covenant (Bell v. Milner) ( this will occur even if it means that personal service will end up being performed, such as "not firing ee".
· Court can grant a prohibitory or permanent injunction to enforce a negative covenant, so long as injunction does not amount to a decree that the person must perform the personal services or remain idle (Warner Bros v. Nelson)

· Injunction will not be granted if negative covenant is invalid b/c in restraint of trade (Cascade Imperial v. Lindsay)

· When damages are an inadequate remedy for breach of contract, the Court can award specific performance (Hill)

· Test: 
· If the negative concern is valid, then an injunction should automatically be granted

· But if there is any concern about the validity of the negative covenant, the Court should use the American Cynamid test to determine whether the injunction should be granted (Cascade Imperial Mills v. Lindsay)

Warner Bros. v. Nelson, [1937] 1 K.B. 209( injunction can be limited to the reasonable

Facts: Bette Davis enters into US K where she agreed to “render her exclusive services as motion picture and/or stage actress”. She breached K by working for 3rd party in UK; P applied for perm injunction to restrain breach & for damages.

Issue: When can a party obtain an injunction to enforce a contract for personal service?

Held: for P – injunction granted for 3 years to restrain Bette Davis from working for certain film producers.

· D breached positive undertakings to do work, but Equity will not order people to perform positive covenants of personal service

· But Equity will enforce negative covenants through injunctions

· But Equity will not grant an injunction “if the effect of doing so would be to drive the D either to starvation or to the specific performance of the positive covenants”
· Injunction is discretionary; Court may limit it to what it considers reasonable 
· Infers a negative covenant to extent that D is enjoined from working for another motion picture company 
· Injunction can be ordered: D will not be idle because she can do other things besides acting; court is not forcing performance of work

Ratio: Court can grant a prohibitory or permanent injunction to enforce a negative covenant, so long as injunction does not amount to a decree that the person must perform the personal services or remain idle.

Bell and Atkins & Durbrow Ltd. v. Milner (1956, BCSC)( can enforce a negative covenant to not to fire employee
Facts: P agreed to manage a financially troubled company. P's contract provided that he could not be discharged except for cause. P guaranteed certain indebtedness of company. Directors tried to fire P; P sought an injunction to restrain them.
Held: Injunction granted. Directors could not fire P. Directors ought to be restrained from breaching their own agreement. 
Ratio: Court can enforce a negative covenant (even if it ends up meaning that a personal service will be performed) if the parties have agreed to such a covenant.

Hill v. C.A. Parsons & Co., [1971]( injunction to compel reinstatement by employer

Facts: Hill fired at age 63 b/c he refused to join union; would have retired at age 65. He sought injunction to restrain company from acting on notice of his termination of employment. Company claimed specific performance should not be awarded in personal contract for service.

Issue: Can employee who has been wrongfully dismissed obtain injunction to compel reinstatement by ER?

Held (Denning): Yes. Injunction granted.
· Employer did not have power to terminate his employment – should have given proper notice

· Inconsistent with confidential nature of master-servant relationship that the employment relationship should continue contrary to the will of master – Court will normally grant damages

· Legislation was to come about soon, which would've prevented Union from terminating Hill’s employment

· But in this case, injunction must be granted b/c damages would not be adequate remedy

· Employer has done wrong; should not be allowed to break the law in this way

· Ubi jus ibi remedium: “Where a man has a right, the law should give a remedy”

Ratio: Injunction will be granted to prevent ER from terminating employment where damages would not be an adequate remedy, or where legislation is coming into effect that would do the same thing anyway.
NOTE: this case has not been enthusiastically received by the Canadian courts – probably just Denning being crazy. 
Mandatory Injunction (Positive Injunction)
· Positive injunction: injunction ordering D to do a positive act
· Mandatory injunction must clearly specify work to be done – if too broad, it will not be enforceable (Cory Bros)

· Biggest potential problem: wording the Order so that it can be understood what parties must do

· Overarching concern b/c injunction is enforceable by contempt
· Pro-Swing: positive obligation to “surrender all infringing golf clubs” too unclear; SCC didn't enforce injunction

· Remedy of specific performance for Ks: when damages are inadequate remedy for breach of contract, court can award Specific Performance (as one type of mandatory injunction)

· Test: Use American Cynamid test: (1) serious question to be tried; consider mandatory nature of order when determining (2) irreparable harm and (3) balance of convenience (Hedstrom)

Kennard v. Cory Brothers v. Co. Ltd. (“Moving Mountain Case”), [1922, CA)( Broad orders will not be enforceable

Facts: Ds operated mine on mountain; dumped tailings on mountain; tailings began to slide down onto P’s land. P was successful in negligence action; D ordered to put in drainage works to prevent further damage. Drain built under Order became clogged; P sought mandatory injunction to “clear the drains” and “execute such works as might be necessary permanently” to protect his buildings from the slide.

Held: Only the narrower injunction was be granted ("clear the drains")
· Injunction to “clear the drains” was w/in court’s power, as the exact things to be done is specified

· But latter request to "execute such works as might be necessary permanently" was too broad & to be carried out over too long a time period 

· Court is generally reluctant to grant orders that require continuous supervision

Ratio: Mandatory injunction must clearly specify work to be done – if too broad, it will not be enforceable.

Hedstrom v. Manufacturers Life Insurance (BC, 2002)

Facts: H electrocuted while talking on cel phone on wet floor; goes on Employer disability benefits; insurance company then requires H to take medical test. H's benefits cut off for malingering. H sues insurer seeking reinstatement of benefits.

Holding: H is denied his mandatory injunction. Court finds that H did not provide any evidence about his current financial circumstances - didn't demonstrate irreparable harm. 
Ratio: Standard American Cynamid test to be used in determining whether mandatory injunction will be granted. 

· In older Ontario cases, the applicant was req'd to have an "unusually clear & sharp" case in order to obtain a mandatory injunction (higher threshold than a "simply serious question")
· BCSC rejects this higher threshold as inapplicable to mandatory injunctions in BC
· In this case, H did demonstrate a serious question to be tried. However, H did not have a "clear and sharp" case. 
· This weakness in H's case does not disentitle H to a mandatory interim injunction.
· But the weakness in H's case does heighten the risk of injustice if an injunction were granted b/c of the possibility that H's action might fail.
· Accordingly, the Court holds that the mandatory nature of the order sought must be considered in the 2nd & 3rd branches of the American Cynamid test 
· Mandatory injunctions are the exception, not the rule - damages are an adequate remedy, unless the particular circumstances of the applicant show otherwise
Expropriation Doctrine: Equitable Damages in addition to or in substitution for an injunction
Court can award Equitable Damages in substitution for or in addition to an injunction. Arose because of historical restrictions upon equitable remedies for expropriation. See Property Law Act, s.36 for current statutory remedies. 
Lord Cairns Act, s. 2: Court of Equity can award equitable damages “in substitution for” (in lieu of) OR in addition to an injunction or specific performance [Incorporated in BC under Law and Equity Act, s. 2]
· P is entitled to injunction, but Court provides monetary relief instead ( b/c  consequences of injunction are unfair

· Court weighs balance of convenience: if injunction is insufficient or too harsh, the Court can award damages in addition to or in substitution for an injunction (Rombough)

· If damages are awarded in addition to an injunction, they compensate for injury done

· BUT if they are awarded in substitution for an injunction, they must cover not only the injury already sustained, but also injury that would be inflicted in the future by the commission of the act not enjoined. 

· Equitable damages may be awarded for either past wrongs or future wrongs (Rombough)
· Unusual b/c equitable remedies are usually only granted where legal remedy must be inadequate
· Precondition to getting equitable damages is that you must be entitled to receive injunction (Cadbury Schweppes)
Rombough et al. v. Crestbrook Timber Ltd. (1966, BCCA)(  prospective damages

Facts: Rombough sought injunction against Crestbrook, whose sawmill caused damage to R's farm from smoke & ashes. TJ awarded limited injunction and $$ for expected future damages – in effect licensing defendant to commit a minor nuisance for which he must pay. C appealed.

Issue: Can prospective damages be awarded in substitution for an injunction?

Held: YES. Damages can be awarded in substitution for an injunction

· In weighing balance of convenience, benefit to Rombough in issuing injunction against sawmill was outweighed by hardship to rest of community (would put too many people out of work)

· Damages were more appropriate as they could compensate Rombough for loss of value to his property

Ratio: Damages can be awarded in substitution for an injunction – must cover not only the injury already sustained, but also injury that would be inflicted in the future by the commission of the act not enjoined.

· In cases of encroachment, Court of Equity will only in the rarest of cases award damages rather injunction

· Legislature in BC reacted by enacting the Property Law Act to deal with encroachment

Encroachment at Equity

At Equity, person who encroached on another's land could only be ordered to pay damages. Equity could not order an injunction.

Statutory modifications to Encroachment

PLA now provides statutory remedy: property line may move to encroach upon another owner's land, but the encroaching person must pay compensation for encroachment. The section also broadens court’s powers to protect the property of the encroacher and compensate the owner
If there is a building or a fence which encroaches upon an owner's property line due to a faulty survey of property lines, the Court has statutory authority to be more liberal in granting compensation. 

· Note that this section only applies to buildings or fences - not driveways or other objects

Property Law Act, s.36 ( compensation for encroachment - Encroachment on adjoining land
(1) For purposes of this section, “owner” includes a person with an interest in or right to possession of land.

(2) If, on survey of land, it is found that a building encroaches/fence improperly encloses adjoining land, the Supreme Court may on application

(a) [easement + compensation] declare that the owner has, for the period the court determines and on paying compensation that the court determines, an easement on the land encroached on or enclosed,

(b) [vesting order + compensation] vest title to the land, on making the compensation the court determines, or

(c) [removal order] order the owner to remove the encroachment/fence.

Quia Timet  or Anticipatory Injunction

“Quia Timet”: party fears/anticipates that harm will happen, and applies to the court to prevent that harm from occurring 

· Usual form of Quia Timet injunction is a negative injunction to prevent a future harm from occurring 

· Redland Bricks case is different from usual Quia Timet injunction – harm (subsidence) had already happened

2 types of quia timet cases (Redland Bricks)

1. Where D has not yet caused not any harm, but threatens to do works which would render irreparable harm

2. Where P has been fully compensated for damage, but alleges D’s earlier actions may lead to future damage

Test for obtaining a quia timet injunction (Redland Bricks)

1. Very strong probability of grave damage in the future + a threatened wrong

a. Must be proof of harm (not just a subjective fear)

2. Must show that monetary damages will not be a sufficient or adequate remedy if such damage does happen

3. Balance of convenience: Where D has acted reasonably and did not know the harm that would be caused, the Court must consider the cost to D of doing the works or preventing/lessening the likelihood of the future apprehended wrong

a. Exception: where D has acted wantonly, unreasonably or deliberately to interfere with P's rights, D may be ordered to do positive work to restore status quo even if the expense to D would be out of proportion to P's advantage

Redland Bricks Ltd. v. Morris (1969, HL)( TEST – consider cost to defendant

Facts: Redland’s excavations caused subsidence of Morris’s farm. Morris sought (1) damages (2) injunction restraining further quarrying & (3) mandatory injunction to restore support to land. Redland appealed mandatory injunction.

Issue: Can court grant (a) anticipatory quia timet injunction, and (b) mandatory injunction?

Held: Anticipatory injunction granted; mandatory injunction not granted. Redland Bricks was acting reasonably (not a case of wilful/deliberate wrongdoing); cost of restoration was disproportionately high compared to any benefit to Morris. Morris' requested mandatory order was an absolutely unqualified obligation to restore support w/o any indication of what was to be done – such an Order could not stand

Delayed Injunction

Normally, a court order will come into effect right away, but Equity may delay the order if it will cause hardship to D
· Timing of order can be adjusted to fit the circumstances of the case 

1. Granted w/ immediate effect (Charrington)
2. Granted but suspended temporarily (Polai; injunction delayed for 1 year to prevent hardship for tenants)
3. Injunction refused, but granted temporarily

· Delay should not be granted where it would cause hardship to the applicant (Charrington)

Charrington v. Simons and Co. Ltd., [1971, UK]( delay should not cause hardship to applicant
Facts: Charrington applied for injunction; granted mandatory injunction, but delayed operation for 3 years. C appealed.

Issue: Was it a proper exercise of judicial discretion to suspend the injunction for 3 years?

Held: NO – delay removed (injunction became immediate)

· P had already suffered a breach of covenant by D
· Unfair to P to say that he has won his case, but must wait for 3 years to get his rights
· TJ went beyond bounds w/in which discretion may judicially be exercised – delay will cause hardship to P
Ratio: Delay of an injunction will not be appropriate where it will cause hardship to the applicant. Possible to delay an injunction for a short period of time (Polai), but not likely for 3 years.
Harper v. Canada (A.G.), [2000, SCC]( TEST for stay of injunction pending appeal
Facts: Stephen Harper was VP of National Citizens’ Coalition; he sought declaration that limits on 3rd party spending in Canada Elections Act were unconstitutional b/c they restricted freedom of expression. He was granted injunction to prevent fed gov't from restricting 3rd party spending. Gov't applied to SCC for stay of injunction pending determination of its appeal, so it would not affect upcoming election. 
Issue: Should an injunction that suspends enforcement of certain legislative provisions be stayed?

Held: for the government – injunction stayed pending outcome of appeal.
Ratio: Applications for interlocutory injunctions against enforcement of legislation raise special considerations in the balance of convenience:

· Granting injunction may have had effect of depriving public of statute which had been duly enacted & may be valid in the end 

· Refusing injunction may deprive applicant of constitutional rights simply because courts are too slow

Public interest in keeping the legislation in place pending constitutional review outweighs the detriment to freedom of expression – must assume at this stage that the legislation serves a valid public purpose
Injunction for the Enforcement of Legislation

An injunction restraining criminal activity – supplements criminal law where AG won't enforce crim law, or where there is a gap in the criminal law (Couillard).
Historically, Court of Equity did not have criminal jurisdiction. But Equity is now returning to deal w/ certain recognized problems in criminal law:

i. Defendant is “flouter”

a. Polai: fines under bylaw had no effect on Mrs. Polai – Equity could step in to restrain her from operating illegal suites b/c legal remedy of prosecution under bylaw was inadequate to deal with the flouter
ii. Public nuisance 
a. Storgoff: injunction granted to prevent protestors from creating a public nuisance or emergency situation

b. Couillard: prostitution in the West End

iii. Activity amounts to criminal contempt of court or interference with administration of justice
a. BCGEU's court clerk members picketed court; McEachern grumpy b/c he couldn't get to work; got ex parte injunction to prevent them from doing so

Kent District v. Storgoff and BC AG (1962)( irreparable harm/balance of convenience to public

Facts: Kent District passes emergency bylaw to prevent Doukobours from entering Kent to protest outside Agassiz Prison. Ds challenge constitutional validity. Kent seeks injunction to restrain Ds from violating bylaw until validity tested at trial.

Held: Injunction granted upon undertaking by Kent to expedite the trial

· Serious question to be tried: even though validity of bylaw was seriously in doubt, only requirement at first stage is that there is a serious question to be tried

· Irreparable harm: ratepayers of Kent District will suffer irreparable harm if Sons of Freedom are allowed to breach the law (sanitation & health issues due to smelly protestors)

· Balance of convenience: civil rights of Sons of Freedom were outweighed by the property rights of the ratepayers (public interest)
Ratio: In deciding whether an injunction should be granted to enforce legislation, the Court should consider other interests such as 3rd parties and the public interest.

Note: Bylaw eventually struck down so injunction should never have been granted; but at this stage, Kent passed the American Cyanamid test

Provincial Rental Housing Corp. v. Hall (2005, BCCA)( extreme urgency required if ex parte

Facts: Squatters protest prov govt's housing policies by setting up tent community on sidewalks around Woodwards; violate certain bylaws. Ps (building owners) seek ex parte interim injunction to end squat & Enforcement Order to authorize forceful removal by police. Squatters find out about application; try to intervene by appearing in Chambers; Court refuses to hear squatters; grants injunction. Squatters appealed.

Issue: Should injunction to enforce bylaws have been granted ex parte, given that squatters knew of the application?

Held: for the squatters – Injunction overturned

· Chambers Judge held that squatters had no standing to be heard b/c application was made against unnamed defendants (“John Doe, Jane Doe, and Other Persons Unknown”)

· Where extraordinary remedy of an interlocutory injunction is sought, courts must ensure adherence to fundamental procedural safeguards, particularly the right to be heard

· If the application is made ex parte, the first inquiry is “Why did you not give notice?”
· if the answer does not reveal extraordinary urgency, the application must be refused

· No sufficient urgency here to justify ex parte order: building was abandoned, squatters had been there for months; not impractical to hear them (they were right there in the courtroom)

· Need to be concerned more about balance b/t parties – Injunction was too onerous to squatters’ freedom of expression (“harm” is not confined to monetary loss)

· Where freedom of expression is being prohibited by an injunction, an ex parte interim injunction should be very temporary in duration - this puts onus on applicant to establish it should continue 

Ratio: Interlocutory injunction is an extraordinary remedy – should only grant ex parte if there is extreme urgency. Where freedom of expression is being prohibited by an injunction, an ex parte interim injunction should be very temporary in duration - puts onus on applicant to establish that it should continue. 

· NOTE wording of Enforcement Order where Ds name is unknown: “John Doe, Jane Doe and Persons Unknowing Having Notice of This Order”

· Punishment for contempt is always attached to injunction, but here police requested the extra Enforcement Order

· McMillan Bloedel: can get an Order against anonymous persons – will be held in contempt once a person has notice of the Order (usual practice is to read the Order aloud to the crowd of protesters) 

· See Proper Form of Injunction
AG BC v. Couillard et. al. (1984, BCSC)( Equity can supplement legislation to protect the public

Facts: Residents of West End upset about prostitution; complained to AG. AG applied for order to restrain prostitution in West End on grounds that it was creating “public nuisance” (prostitution not prohibited under Criminal Code at the time). 

Issue: Can an injunction be granted to prevent public nuisance?

Held: YES – permanent injunction granted to restrain prostitution in the West End

· AG’s evidence of nuisance established a serious question to be tried 

· Inadequacy in the Criminal Code (street prostitution was not yet a crime) – no legal remedy

· “perfect example of how CL supplements legislation for protection of public. Public nuisance for purpose of prostitution has had too long a grasp upon this city and it is time for its dreadful regime to come to an end. If the legislative branch of the government has failed in this regard, the CL will not be found wanting.”

Ratio: Equity can step in to supplement a gap in the Criminal Code.  
· Prostitutes eventually moved to Mount Pleasant ( residents picketed there 

· Criminal Code later amended to prohibit street prostitution –injunction dissolved at that time

Sheppard: Equity seems oppressive here – even more oppressive than in BCGEU
BCGEU v. BC AG (1988, SCC)( admin of justice (picketing at courthouse)

Facts: BCGEU pickets courthouse; McEachern can't get to work; he issues an injunction w/o hearing ANYONE.
Issue: Can the Court issue an injunction on its own notice to prevent picketing of the courthouse?

Held:  YES – injunction upheld.
· Picketing constituted criminal contempt of court – interference with administration of justice

· Also interferes with court officers in the execution of their duties

· Blocking access to the court also infringed the public’s Charter rights

· Court may act on its own motion and ex parte whenever there is interference with the courts of justice which will entail irreparable loss of rights

Ratio: Equity can assist with the administration of justice.

· Similar to BMWE v. Canadian Pacific: court can assist w/ administration of justice in other tribunals (injunction could be granted although there was no underlying cause of action)

Undertaking As To Damages

· Court can require applicant to pay damages if it turns out that injunction should never have been granted

· Risk of the injunction is therefore on the applicant

· “one who seeks equity must do equity”: equitable relief is not an absolute right – applicant may have to do something to entitle himself

· Only applies to interlocutory/interim injunctions (not permanent injunctions)
· Court may dispense with undertaking in some cases:

· Impoverished litigant – (MacMillan Bloedel v. Mullin; Band not required to give undertaking)

· Crown not required to give an undertaking as to damages where it represents the public interest in upholding the law of the land (Wale; injunction to enforce fishing laws)
· Statutory Basis for Undertakings

· Law & Equity Act, s. 39(2): court can impose “terms & conditions” on granting of order of injunction/mandamus
· BCSC Rule 45(6) [Undertaking as to damages]: Unless court otherwise orders, an order shall contain the applicant’s undertaking to abide by any order which the court may make as to damages.
· Judicial discretion to dispense w/ P's undertaking (Delta v. Nationwide Auctions)
· Getting your Undertaking Damages: D who succeeds at trial is entitled to hearing to assess damages, unless special circumstances exist such as unethical conduct on the part of D, or where P was the Crown acting in the public interest (Viewegar Construction)
· What does the Undertaking Entail? Damages recoverable under an undertaking are governed by usual contract law principles – includes all reasonably foreseeable damages at the time of the undertaking (Hadley v. Baxendale; Fletton)

· Causation/foreseeability/remoteness/mitigation can limit damages; special knowledge can increase damages

· Court of Equity can add exemplary damages for fraud/malice

· D will also get costs of the hearing

· Burden of proving causation lies with ( who seeks compensation

· Discontinuance of Action? Though an injunction ceases with the discontinuance of an action, an undertaking as to damages survives discontinuance and remains enforceable. By discontinuing the action, P admits the injunction was improperly granted. (Bird Construction)

Practical Note: Undertaking as to damages can make settlement problematic for ( – should ensure (by private settlement agreement) that ( will not pursue damages under the undertaking

Vieweger Construction v. Rush & Thompkins Construction Ltd. (1964, SCC)( successful ( entitled to damages

Facts: Dispute over equipment rentals on construction project. D threatened to remove equipment if he was not paid. P obtained injunction against removal that included undertaking as to damages. D later won main action for damages, but was not awarded “injunction undertaking” damages. D appealed.

Issue: Does D have a right to the injunction undertaking damages?

Held: YES – undertaking damages awarded

· D who succeeds at trial is entitled to a hearing to assess damages

· P is punishable by contempt if he does not fulfil the undertaking

· Court will only deprive D of damages in special circumstances, e.g. where D has been guilty of unethical conduct

· No special circumstances are present here, so P should be required to make good the undertaking as to damages

Delta v. Nationwide Auctions Inc., [1979, SCC]( judicial discretion to dispense with undertaking

Rule 45(6) confirms that there is judicial discretion to dispense with π’s undertaking – “unless the court otherwise orders”

Bird Construction Co. v. Paterson et. al. (1960, AltaSC App. Div.)( discontinuance of action

Facts: Bird obtained injunction against Paterson & other picketers. Before case went to trial, Bird voluntarily discontinued its action. D sought damages for the injunction.

Issue: Will D be entitled to damages if P discontinues an action while an injunction is in effect?

Held: YES – damages awarded to D
· P cannot deprive D of his right to damages under the undertaking by discontinuing the action

· Undertaking is given to the courts ( it is not a promise between the parties

· Undertaking survives discontinuance of the action, but the injunction ceases with the discontinuance 

· By discontinuing the action, P admitted the injunction was improperly granted ( P is not relieved of the undertaking, D is still entitled to a hearing as to damages

· Proper procedure would have been to apply to have the injunction dissolved, at which point the Court will determine whether P’s right to the injunction is conceded or established – P can be relieved of his undertaking

Fletton Ltd. v. Peat Marwick Ltd. (1986, SCC)( undertaking includes reasonably foreseeable damages
Facts: P sued under K to purchase washer-dryer units; obtained interlocutory injunction for units to be preserved until trial.  P’s action dismissed; D sought damages to cover expenses incurred during preservation of units (storage, insurance, customs refund, etc.).

Issue: What damages is D entitled to under the undertaking?

Held: D is entitled to reasonably foreseeable damages as part of the undertaking. 
Proper Form of Injunction

· WHAT: The injunction must be worded clearly enough so that parties know what is expected of them 
· “unlawfully persuading or attempting to persuade” is not clear enough (Sonoco)
· "best efforts" is clear enough (Doucet-Boudreau)
· WHO: The injunction must also be clear enough so that parties know whether it is aimed at them
· Unknown Third Parties: Can name "John Doe, Jane Doe and Other Persons Unknown" in Order
· A 3rd party who has notice of the Order and proceeds to violate an injunction for their own benefit is guilty of contempt of court, even though they are not named in the original Order and did not specifically aid/abet the original defendant (MacMillan Bloedel v. Simpson)
· As 3rd parties become known, applicant should apply to amend the Order and include their names (Fila)
Enforcing an Injunction against Parties not specifically named in the Order
· Up until the 1990s, the proper form of the injunction was to make the injunction against named persons (or John Doe, Jane Doe and Persons Unknown). The only way that a 3rd party not named in the injunction could be held liable in contempt was if they aided/abetted the defendant in avoiding the injunction (Marengo)
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However, situations arose where 3rd parties were not aiding/abetting D, but were acting in their own interest

Today, a 3rd party who has notice of the Order and proceeds to violate an injunction for their own benefit is guilty of contempt of court, even though they are not named in the original Order and were not aiding/abetting the original defendant (MacMillan Bloedel v. Simpson)

· Can get around problem of enforcement against non-parties by naming “John Doe, Jane Doe and Other Persons Unknown” in the Order

· May also obtain Enforcement Order: provision in order which authorizes police to arrest/detain people who violate injunction. Note that Enforcement Order is not technically req'd in order for police to arrest people, but police can show this to violators that they arrest.

Marengo v. Daily Sketch Ltd., [1948, HL]( old law – loophole for 3rd parties

Facts: An injunction was granted against “the corporation by their staff servants and agents”.

Issue: Does this wording restrain 3rd parties?

Held: NO.
· Not competent to the court to hold a man who is not party in the cause to be bound by the injunction

· Reference to “staff servants and agents” is only a warning against wrongdoing to those people who because of their situation may easily fall into the error of implicating themselves in a breach of the injunction

· Language means D is enjoined, no matter what form he may choose to perform it (e.g. get staff to do it for him)

Old Ratio: This case left a loophole – 3rd parties who were not named could not be held in contempt for violating an injunction ( OVERRULED IN MacMillan Bloedel.

MacMillan Bloedel v. Simpson (1996, SCC)( 3rd parties should be called “John/Jane Doe”

Facts: MacMillan Bloedel obtained injunction against Simpson & other unnamed parties (“John Doe, Jane Doe, and Other Persons Unknown”) from blocking roads used by their trucks to get to the logging area. Police arrested over 800 people, most of whom claimed not to have been included under the Order. Police had handed/read the injunction to them.

Issue: Can the court enforce an injunction against unnamed persons?

Held: YES – injunction is enforceable against 3rd persons

·  “Non-parties may be seen as being, if not technically bound by the order, but are bound to obey the order”

· Distinction between being bound as a party vs. being guilty of contempt of court by obstructing justice

· Knowingly disobeying an injunction = impeding the administration of justice

· 3rd parties who violate an injunction may be prosecuted for contempt of court

· Since injunctions “bind” unnamed parties, it is best (though not necessary) to word Order in way that alerts them to risk ( use “John/Jane Doe” in Order so people know the injunction is enforceable against them
· However, before injunction can be enforced against non-parties, they must be (1) informed of the order and (2) given an opportunity to comply.
· Police fulfilled this req't by handing/reading out the injunction – some people complied

Sonoco Ltd. v. Local 433, Vancouver Converters, etc. (1970, BCCA)( should not use word “unlawful”

Facts: Young accused charged with contempt for blockading logging road in Clayoquot Sound in violation of an injunction that prohibited (s from “unlawfully persuading or attempting to persuade”.

Issue: Is wording of the injunction clear enough to be enforced?

Held: NO – the word “unlawful” is not clear enough. Injunction was defective, and unenforceable.

Ratio: An injunction must be worded clearly enough so that the defendant knows what behaviour is being enjoined. 

Doucet-Boudreau v. Nova Scotia (2003, SCC)
Facts: Francophone parents in Nova Scotia applied for declaration via mandatory injunction that province was obliged to provide public French-language education under Charter, s.23 (minority language education rights). Court ordered that province use its “best efforts” & provide progress reports to the court.

Issue: Is order invalid for uncertainty (“best efforts”) or for requiring constant supervision (progress reports)?

Held: NO – Order upheld. Reporting order (injunction) was not so vaguely worded as to render it invalid. Charter, s.24(1) gives Court discretion to fashion the remedy it considers just.
Dissent: Court orders should be written in a way that puts parties on notice of what is expected of them. Not clear enough. Court should not unduly encroach in areas which should remain responsibility of public administration.
Ratio: "Best efforts” is clear enough language to be enforced.

Sheppard: One-off situation (political, civil rights) that would likely never occur again. Federal and provincial legislation prohibits courts from issuing injunctions against the Crown.
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