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9B. CREATION OF EXPRESS TRUSTS


91. ***Requirements for valid creation


9(a) Capacity


9(b) Three Certainties must be met


9(i) CERTAINTY OF INTENTION


9Jones v Locke, 1865, English Chancery court – trust may be found to be invalid when disposition made in haste, trust not validly constituted.  *Certainty of intention*


10Re Walker, 1925 OCA – Intention to make an absolute gift here was clear, other words (attempting to impose limits on that gift) were merely precatory. *Certainty of intention/subject matter*


10Re Shamas, 1967 OCA – court looked to intention of testator and found trust was validly created (wife to preserve and hold for children, w/ power to encroach on capital for her own maintenance) *Certainty of Intention/subject matter*


10Johnson v. Farney, 1913 CA – if you give property to someone, it’s theirs to dispose of as they see fit. Testator can’t give all the property to wife outright, and then put conditions on it.


10Sprange v Barnard, 1789 English – Testator intended outright gift. In order for trust to be valid, property must be certain; “remaining part” [of property] was uncertain. *Certainty of intention/subject matter*


10Re Barrett, (1914) OCA – One way that courts tend to avoid a finding that an express trust has failed is to find that a gift was intended instead of a trust (in the context of a will).


11(ii) CERTAINTY OF SUBJECT MATTER (What property? What interest?)


11Re Romaniuk, 1986 Alta – Trust failed because of uncertainty of subject matter


11(iii) CERTAINTY OF OBJECTS (the “who”/beneficiaries)


12Discretionary Trust distinguished from Power of Appointment


12McPhail v. Doulton (In Re Baden’s Deed Trusts), 1971 Eng H.L. – **Trust for current and ex-Ees and their dependants and relatives - too wide a class and uncertain? Leading case on test for certainty of objects/Bs in a discretionary trust ( Individual Ascertainability Test (don’t have to make complete list, just know w/ certainty who is or isn’t a member of the class). Has been followed in Canada.


13Re Baden’s Deed Trusts (No. 2), 1973 Eng CA – Court applied test from McPhail v Doulton, valid trust despite that none of the judges agreed on meaning of relatives and dependants. *Certainty of Objects*


13Re Connor, (1960) Alta CA – Will directed that assets be divided among testatrix’ “close friends”. CA found this term was too uncertain and trust/gift failed. Would’ve failed individual ascertainability test, as well as complete list test.


13Re Coates, 1955 Ch – Trust would’ve failed b/c of uncertainty of object (“any friend”), but is saved by fact that testator gave surviving spouse power of appointment.


13Daniels v. Daniels Estate, 1992 Alta CA – “residue of my estate…I devise and bequeath unto my executors to distribute as they see fit” ( trust failed for lack of certainty of objects of the trust.


14(iv) DECLARATION OF SELF AS TRUSTEE (p 131 – 136)


14(c) TRUST MUST BE PROPERLY CONSTITUTED (ie. legal or equitable interest transferred)


14Milroy v. Lord, (1862) English – historical test for properly constituted trust: “the settlor must do everything necessary to be done in order to transfer the property”. Equity will not assist a volunteer. Equity will not perfect an imperfect gift. See Watt v Watt for modern view.


15Re Rose, 1952 Ch – Principle of having to do everything necessary to be done was applied in this case. Settlor has to do everything “in his power” to effect transfer. Settlor has to do all he can to transfer equitable interest – legal interest out of his control.


15Paul v. Constance, 1977 Eng CA – **Declaring oneself as a trustee** There must be a clear declaration of trust based on clear evidence showing an intention to create a trust, or intention to dispose of property so that someone acquires the beneficial interest to the exclusion of someone else. Don’t need to pin-point specific declaration – evidence of words used on numerous occasions is enough


16Watt v. Watt Estate, 1987 Man CA – **modern view** regarding informal transfers: as long as intention is sufficiently clear (everything is done to manifest passing the interest), court will do what it can to give effect to the transfer.


16(d) FORMALITIES MUST BE MET


16BC Law and Equity Act – s. 59: can create a valid trust relating to land w/o a written document


172. Vitiating Factors


17(a) Fraud on creditors


17(i) Challenge by claimant


17Mawdsley v. Meshen, 2012 BCCA 91 – In order for FCA to operate to set aside a trust, the applicant’s claim must exist at the time the trust was constituted. Also, intent to defeat a claim needs to be an “operating consideration” in the mind of the fraudster. Braydon case stands for: even if there’s no fraudulent intention, but one of the purposes for which you effect the transfer is to put the property out of the hands of creditors (current or future), then FCA applies (and renders it void).


18Antrobus v. Antrobus, 2009 BCSC 1341; 2010 BCCA 356  – Where B has a valid claim based in equity, and T transfers the property or constitutes a trust agreement with other parties so as to defeat B’s claim, the FCA operates so as to render that transfer/trust void. T can’t take back or cancel B’s claim simply because they had a falling out.


19(ii) Challenge by transferor


19Goodfriend v. Goodfriend, 1972 SCR 640 – Where spouse A has tricked spouse B to give them the property, spouse B can’t rely on presumption of advancement. H can’t ask for relief when the intent of the transfer was to violate the law or defeat creditors, court said not the case here.


19(b) Undue Influence


19(c) Perpetuity and Accumulation


19C. DUTIES OF TRUSTEES


191. Nature of Duties


20Giradet v Crease & Co. (1987), 11 BCLR (23) 361 – Not all obligations existing b/w the parties to a well-recognized fiduciary relationship will be fiduciary in nature. ‘Care and skill’ obligation same for all lawyers - not related to fiduciary. Breach of fiduciary duty carries with it “stench of dishonesty – if not deceit, then of constructive fraud”.


202. Core Duties


20(a) Duty to Adhere to Trust Instrument (incl. duty to pay beneficiaries?)


20National Trustees Company of Australasia Ltd v. General Finance Company of Australasia Ltd, [1905] AC 373 (PC) (p 314) – Trustee will be liable for breach of trust if they do something they’re restricted from doing or fail to do something they’re required to do (by trust document) – even if they were acting fairly and honestly, or if they’re relying on legal advice.


21(b) Duty to Comply with Law


21Sheet Metal Workers (Local 280) Pension Plan, 1998 CanLii 2119 (BCSC) – Trustee is required to adhere to the trust, as long as it is in accordance with the law


21(c) Duty to Safeguard and Preserve Trust Assets (a bit fiduciary)


21Trustee Act, RSBC 1996 – ss. 7 (Power to authorize receipt of money: Trustee can appoint a solicitor and a banker as agents), 8 (Power to insure trust property), 9 (Power to Compound (1) trustee has the ability to compromise or settle debts, claims, etc; (2) trustee not liable for any loss so long as act was in good faith), 11 (Power to spend money on repairs and improvements: Trustee may go to court to obtain order authorizing trustee to do so)


21(d) Duty to Invest (a bit fiduciary)


22**Trustee Act, RSBC 1996 – ss. 15.1 ((1) Trustee may invest in any form of property/security in which a prudent investor might invest (2) so long as not inconsistent with the trust)


22**Cowan v Scargill, [1985] English Chancery – Union trustees’ plan to restrict pension investment from investments overseas or in competing industries was a breach of trust. Duty to invest must be carried out in B (( financial) Int of beneficiaries. Trustee has to look at investments in the broadest way (diversify), get best return they can, commensurate with protecting the capital.  Duty to obtain greatest financial benefit for current and future beneficiaries. Trustees must not let own personal views affect their investment decisions. (followed in Kordyban v Kordyban, 2002 BCSC, and Froese, 1995 BCSC)


23Harries v Church Commissioners, [1993] 2 All E.R. 300 – Trustees have duty to adhere to object of the trust – can’t invest contrary to that. In this case, court found Ts were investing consistent with object of charity. Smith: as long as Trustee has a reasonable basis to think they can operate a restrictive (ie. ethical) policy w/o materially diminishing the ROI, then they shouldn’t be judged ex post facto based on fact there was a diminishment of returns.


23Board of Trustees v. Mayor of Baltimore, 562 A. 2nd 720 (1989), Part III – Prudent investing doesn’t require any particular style. As long as T doesn’t think it will materially degrade the returns, T can accommodate some social policy and will not be subject to breach of trust (re duty of loyalty/prudence)


24(e) Provide Information


24Schmidt v. Rosewood Trust (Isle of Man), [2003] UKPC (page 387-394) – Right to inspect arises from the T’s FD to keep B informed and to render accounts. It is neither sufficient nor necessary to have a proprietary right - no B has any entitlement as of right to disclosure of anything which can be described as a trust document. In deciding whether to disclose, should consider 1) does person have sufficient interest, 2) what classes of docs to disclose, and 3) what safeguards to impose


25Froese v. Montreal Trust Company of Canada, 1996 BCCA – Custodian T has primary duty to preserve the trust assets, but this does not relieve them of “overarching” fiduciary duties (ordinary prudence and skill, use common sense, do what is necessary to protect interest of Bs, incl. duty to respond when necessary).


25(f) Provide Accounting


25Trustee Act– s 99 Passing of trustee’s accounts (1) within 2 years of probate, letters of administration or trustee’s appointment (2) annually if required by notice served by beneficiary (3) if trustees fails to do it or accounts are incomplete, has to attend court to show cause; court may direct removal, appointment of another or payment of costs


263. ***Performance Duties


26(a) Standard of Care


26Fales v Canada Permanent Trust Co, [1977] 2 SCR 302 – the SoC and diligence required of a trustee in administering a trust is that of a man of ordinary prudence in managing his own affairs. Has been applied equally to professional and non-professional trustees. Regardless of terms of the will, a trustee’s primary duty is preservation of the trust assets. Can’t be relieved of duty to exercise prudence, ordinary skill and common sense. S. 98 (now 96) allows one trustee to be relieved of personal liability for a breach, where the other trustees can make good on the loss, and where trustee acted honestly and reasonably and ought fairly to be excused.


27Learoyd v. Whiteley (1887) – standard relates to Prudence


27(b) Duty to act personally


28Speight v. Gaunt, (1883) 9 App. Cas. 1, H.L. (p 351) – If in the circumstances it would be prudent for a person in the ordinary course of business to delegate those duties, a trustee is permitted to do so and is not liable where Bs suffer a loss through fraud/neglect of the agents. (See s. 15.5 TA)


28Trustee Act, ss. 7 (Power to authorize receipt of money – can delegate banker or solicitor as agent, still liable if trustee permits money to be in hands of agent for longer than reasonably necessary) 15.5 (Delegation of authority wrt investment (2) … that a prudent investor might delegate in accordance with ordinary business practice. (3) trustee must exercise prudence in selecting agent, establishing terms/limits of authority, acquainting agent with investment objectives, and monitoring agent. (5) trustee not liable for agent if complied with (3),  ) and 95 (Implied indemnity of trustees - Trustee not liable for anything anyone else does, unless it results from trustee’s own wilful default)


29In Re Vickery, [1931] 1 Ch. 572 (p 358) - [interpretation of wilful default] Trustee is only liable for breach if the breach is occasioned by his own wilful default. WD: you actually know that what you’re doing is a breach or you’re reckless and don’t care. Can read this into s. 95


29Bellai v. IWA (Trustees), 2003 BCSC – Case affirms trustee’s duty to act personally. Outlines situations where trustee can delegate. Even where trustee is permitted to delegate, they still have ultimate responsibility for decision making. Trustee not permitted to abdicate decision making ( breach of trust.


29(c) Duty of Impartiality (a bit fiduciary)


30Re Smith, [1971] 1 OR 584 (HC), aff’d [1971] 2 IR 541 (CA) - “The general principle”. Case illustrates instance of a clear breach of duty of impartiality. Ts ignored life tenant and listened only to remainderman; failed to adhere to the trust, which gave them power to sell/vary the trust assets. Where trust assets aren’t producing sufficient income, T’s may have to sell capital.


31Lottman v. Stanford, [1980] 1 SCR 1065 (p 368)  - “Trusts for sale” – Rule compelling trustee to sell wasting, non-income producing personalty was not extended to real property by the SCC. (Smith: dated case, all dealt with through statute)


32Waters v. Toronto General Trusts Corp., [1956] SCR 889 (p 374) – the form that the corporation chooses for the distribution is determinative. Form is substance.


32Re Welsh, (1980) 28 OR (2d) 403, (HC) (p 378) – How to determine income or capital in context of private company investment? Consider entire language of the will and surrounding circs at time of execution in order to determine testator’s intention at the time of the will. Did testator intend that assets of the estate at death would be the capital from which income would be derived? Court may consider form but overriding consideration is testator’s intention.


33(d) Duty of Loyalty (***FIDUCIARY DUTY***)


33(i) Duty to act only in best interests of beneficiary


33(ii) Duty to not profit from office of trustee


33Boardman v. Phipps, [1967] HL – This case stands for how strongly the courts apply the duty of loyalty and FD of the Trustee. If you do breach this duty, any profit made has to be turned over to the Bs, regardless of whether there was a conflict or not.


34Keech v Sandford, (1726) 25 ER 223 – trusteeship is paramount – Ts cannot use their position for profit EVEN IF the Bs couldn’t have the benefit. If trustee breaches FD, trustee must account for profits.


34(iii) Transactions with the “trust” – void or breach


34(iv) Transactions with beneficiaries – “Fair-dealing” rule


34D. POWERS OF TRUSTEES


351. Dispositive Powers


35McPhail v Doulton (In Re Baden’s Deed Trusts), [1971] AC 424 – Main issue was whether it was a trust or a power. No reason to have different level of certainty required for discretionary trust wrt objects than wrt discretionary power. Court established individual ascertainability test for discretionary trust.


352. Administrative Powers


363. ***Exercise of Powers and Judicial Control


36Tempest v. Lord Camoys, (1882), 21 Ch. D 571 (CA) – If a T has pure discretion, court cannot compel T to exercise a power contrary to T’s wishes. Court can make sure power is properly exercised. If there is a duty coupled with a power, the court will compel T to carry out in proper manner and w/in reasonable time. Court will intervene to make sure mandatory part of trust is enforced. Court will not interfere where T has discretion.


37Gisborne v. Gisborne (1877), 2 App. Cas. 300 (HL) - Whether court has any place to interfere depends on the construction of the will. Testator used the words “Uncontrollable Authority” = utmost discretion, court cannot interfere, unless there is mala fides.


37Fox v Fox Estate (1996), OCA (p 319)  - T failed to recognize she had a discretion w/in power to encroach – treated property as her own and distributed all of it to grandkids to cut out son, whose marriage she disapproved of. Court cannot interfere in T’s exercise of absolute discretion unless there is mala fides on part of T. MF engaged when T makes a decision influenced by extraneous matters – improper.


38Re Wright (1976), Ontario (HC) (p 323) - Ts had a power to sell or convert with an equal power to retain. T’s agreed to sell (?) but couldn’t agree on adequacy of price. Court samples from Re Haasz, Gisborne, and Tempest, and then concludes that this is not a case where court should interfere with T’s discretion.


39Re Blow, (1977) Ont. HC – *T’s had complete discretion to advance capital to B, one T didn’t feel this was allowed based on memo to will* Court can intervene when Ts have failed to exercise a power or discretion (as here). Court can replace a T (b/c disagreement makes administering trust improbable) or send T’s back to exercise discretion. English authority states court can cast deciding vote in deadlock.


39Re Billes, (1983) Ont HC – Court can intervene and cast the deciding vote to break a deadlock. Disagreement prevents the Ts from discharging their duty – court must intervene to prevent frustration of the testator’s intention and harm to the B’s.


40Kordyban v Kordyban, (2003) BCCA - *Deadlock* In deciding whether to intervene to break a deadlock, court must consider 1) whether T’s failure to decide frustrates the testator’s intentions, and if it does 2) decide which side is consistent with the interests of the beneficiaries. (Re Engelman)


40Boe v. Alexander, 1987 CanLII 2596 (BCCA) - Court lays out circumstances that justify judicial intervention in BC. The jurisdiction of the Court to review the exercise of a trustee’s discretion cannot be displaced by even the broadest language creating the discretion. The law imposes overriding duties on trustees, breach of which will call for the Court’s intervention.


41E. APPOINTMENT, RESIGNATION AND REMOVAL OF TRUSTEES


41***Conroy v Stokes, [1952] BCCA - Disagreement or friction is not a basis for removal of T. Acts of omissions must be such as to endanger the trust property or to show a want of honesty, or a want of proper capacity to execute the duties, or a want of reasonable fidelity.


42**Re Consiglio Trusts, (1973) OCA - Misconduct by T is not a necessary requirement for the Court to intervene & remove T. Court can remove a T when the continued administration of the trust with due regard for the interests of the Bs has become impossible or improbable b/c of dissension, etc.


42Head v. Gould, [1898] 2 Ch. 250 - Even on resigning from trust, Ts have a duty to protect funds and safeguard investments. Ts can be found liable if they knew trust would be liquidated afterwards, contrary to BI of B’s


42F. TERMINATION OF TRUSTS


42***Saunders v Vautier, (1841) Eng – Important rule for trust drafting: If a B w/ full legal capacity is entitled to all the beneficial interest in the trust, he/she may apply to have the trust terminated and assets transferred even though trust calls for final payment of capital to be delayed. Rule can be exercised by group of B’s (if all have legal capacity)


43Barford v Street, (1809) Eng Ch – Established the principle that where a testator gives a life interest over certain property, and confers upon B a power of appointment exercisable on death, B may exercise the power on herself, thus acquiring full beneficial interest in the property, and then exercise the rule in Saunders v Vautier to terminate the trust. **Not applicable in Canada in ‘by will’/death circ.


43G. REMUNERATION OF TRUSTEES


44Re Atkinson Estate, [1952] OCA – Trustee Remuneration – fixed percentages should be employed as a rough guide in computing what is “fair and reasonable”, but can be unreasonable.


44Laing Estate v. Hines, (1998) OCA (p 428) – Court sets out approach in determining “fair and reasonable” compensation under the TA – judge should first test the compensation claim using the “percentages” approach, and then cross-check and confirm the result against the “5 factors”


44H. PROTECTIONS FOR TRUSTEES


441. Indemnity


452. Exculpation Clauses


45Armitage v. Nurse, 1997 Eng CA – Meaning of actual fraud in UK – Excluding T for any liability unless caused by actual fraud was held to be a valid EC


45Re Poche, 1984 Alta QB  - exculpation clause can’t exclude T from liability for gross negligence


46Froese v. Montreal Trust, 1996 CanLII 1643 (BCCA) - In this case Ts had a duty to warn, and can’t shelter under the EC.


463. Judicial Relief


464. Informed Consent of beneficiaries


465. Application for Advice and Direction


466. Insurance


46I. VARIATION OF TRUSTS


47Finnel v Schumacher Estate, 1990 OCA (p 199) – Case provides and applies the general test for whether the court should approve a variation, wrt interests of parties who cannot give consent.


48Re Kovish, 1985 BCSC - non-pecuniary benefit to the contingent B’s can be taken into account by court in deciding variation of a trust where likelihood of fin’l benefit is very small. Family harmony has been accepted as a valid consideration.


48J. NON-CHARITABLE PURPOSE TRUSTS


481. **General Rule Against Validity


49Re Astor’s Settlement Trusts, 1952 Eng Ch. - non-charitable purpose trusts are void, based on basic principle that a court of equity doesn’t recognize as valid a trust which it cannot enforce and control


492. “Indirect” Beneficiaries


49***Re Denley’s Trusts, 1968 Eng Ch – provides a qualification to the rule against non-charitable purpose trusts – have to look at whether trust is really for the benefit of individuals. If so then trust is valid. If you have people in a position to enforce, then trust is valid. (adopted in Keewatin case – 1989 Man QB)


503. ***Statutory Reform (Perpetuities Act s. 24)


50Perpetuity Act, BC s. 24 – Specific Non-charitable trusts


50Re Russell, Wood v. The Queen, 1977 Alta SCTD – Issue was whether you could apply Perpetuity legislation to convert non-charitable portion of purpose trust into power, where the remainder of the trust was for a valid charitable trust. Court held it was too uncertain to allow this.


51K. CHARITY


511. ***Introduction


522. ***Relief of Poverty


52Jones v. Eaton, 1973 SCC – Poverty is relative. Court finds trust was for the relief of poverty; doesn’t apply public benefit test strictly – says trust is charitable and for relief of poverty therefore don’t have to determine if it’s for benefit of the public.


523. ***Advancement of Education


53Vancouver Society of Immigrant and Visible Minority Women v. Ministry of National Revenue, 1999 SCC – expansive approach taken to interpretation of “educational” purpose, should include informal training initiatives aimed at teaching life skills or providing practical information, so long as they’re aimed at training the mind a not just promoting a particular point of view.


534. Advancement of Religion


53Gilmour v Coats, 1949 Eng HL – If the religious benefit is for a group that’s negligibly small, then not for the public benefit


535. ***Other Purposes Beneficial to the Community


54Native Communications Society v MNR, 1986 FCA – Case yields the pre-requisites for determining whether a particular purpose is a charitable one falling under the fourth heading: 1. the purpose must be beneficial to the community in a way which the law regards as charitable by coming within the “spirit and intendment” of the Preamble, and 2. whether a purpose would or may operate for the public benefit is to be answered by the Court on the basis of the record before it and in exercise of its equitable jurisdiction in matters of charity


54Vancouver Society of Immigrant and Visible Minority Women v MNR, 1999 SCC – Court states that absent legislative reform, we must continue to work with the preamble, previously decided cases, and analogies that have been drawn to determine what is charitable, subject to requirement of providing a benefit to the community. The key is whether something is beneficial in a way the law regards as charitable. Smith: just 4 judges deciding it wasn’t a worthwhile purpose, vs 3 who thought it was.


556. ***Exclusivity


55Law and Equity Act (BC) S. 47 – Charitable Trusts – if property given in trust for a charitable purpose is linked to a non-charitable purpose, and the gift would be void for uncertainty, the gift is not invalid as a result but operates solely for the benefit of the charitable purpose.


557. ***Political Purposes


56Human Life International v. Minister of National Revenue, [1998] FCA - jurisprudence generally supports the proposition that activities primarily designed to sway public opinion on social issues are not charitable activities. This kind of advocacy of opinions on various important social issues can never be determined by a court to be for a purpose beneficial to the community.


568. Cy-pres Doctrine


579. Trust Issues relating to Property held by Charities


57L. ***RESULTING TRUSTS


571. Failure of Express Trust


582. Transfer to or purchase in the name of another


58Pecore v. Pecore, [2007] SCC - while presumption of advancement continues to operate, it should be limited to situations involving transfer from parents to minor children. Intention of the testator is overriding factor. 1) Determine which presumption applies, 2) weigh the evidence regarding intention 3) determine whether Presumption been rebutted?


58Kerr v. Baranow, 2011 SCC 10 – governing consideration in gratuitous transfer situation is the actual intention of the grantor – we shouldn’t apply common intention resulting trust. Case states UE/CT approach in Pettkus is preferred.


59Niles v Lake, 1947 SCC - Example where lack of evidence of intention required court to apply presumption of RT.


59M. CONSTRUCTIVE TRUSTS


591. ***Introduction


60Frame v Smith, 1988 SCC – Requirements for fiduciary obligation


602. Selected Cases


60McLeod and More v. Sweezey, 1944 SCC – Early example where expert acting on special information was held to owe a fiduciary duty to client. His fraud breached his Fid Oblig’n, thus his profits were held on CT and he was liable to account to P their share of profits.


61Reading v. The King, 1949 CA, aff’d 1951 HL p 900 – CA found a FD arises from use of the military uniform and facilities/opportunities attached to it. He breached his FD to obtain secret profit. It’s unnecessary for Crown to show they suffered a loss. He has to account for his profits to the Crown.


61AG for Hong Kong v. Reid, 1994 English PC – *fiduciary acted as lawyer on behalf of HK gov’t and was accepting bribes*. Equity allows both remedies: through debtor/creditor relationship, and through CT. If bribes were used to purchase property, fiduciary must disgorge even increase in value of property.


623. The SCC “Catalogue”


62***Pettkus v Becker, 1980 SCC – First case where SCC embraces UE and CT as appropriate remedy in marital property sharing, pushing common intention RT to the side. CT was appropriate in this circ b/c req’ts for UE were met – there was a connection b/w her deprivation and his acquisition.


62***Sorochan v. Sorochan, 1986 SCC – CT can be imposed even if the property was owned by one party before the relationship began. Appropriate where UE is demonstrated – nexus b/w deprivation and enrichment demonstrated through her work.


63Lac Minerals v. International Corona Resources Ltd., [1989] SCC – Majority held appropriate remedy was CT. CT doesn’t require a special relationship b/w parties nor that the party have a pre-existing property right – it can arise. CT should only be awarded if there is reason to grant to the P the additional rights that flow from property. Where UE is made out, restitutionary claim like CT is an appropriate remedy. Restitution will restore to P that which they would have acquired.


64Canson Enterprises v. Boughton & Co., (1991) SCC – *real estate secret profit* Breach of FD is an equitable claim, and allows parties to avoid issues that come up in CL claims (causation, foreseeability, remoteness). Equity seeks to put the wronged party in as good a position as they would’ve been had the breach not occurred.


65***Peter v. Beblow, (1993) SCC – In order for a CT to be found, monetary compensation must be inadequate and there must be a link b/w the services rendered and the property in which the trust is claimed (overruled by Soulos)


65***Soulos v Korkontzilas, 1997 SCC – Court sets out four conditions that must be met for court to impose a CT based on wrongful conduct (applies to UE or FD). CT can apply where there’s no loss, to condemn a wrongful act and maintain integrity of trust relationships. Equitable remedies are flexible – their award is based on what is just in all the circs.


66Galambos v Perez, 2009 SCC – established test for determining if there is an ad hoc fiduciary relationship: there has to be an express/implied undertaking on part of fiduciary, to give up own interest and act solely in the interest of the other.


66** Sun Indalex v. United Steelworkers, 2013 SCC 6 – SCC founds a breach of FD occurred, but a CT wasn’t the appropriate remedy. CT only appropriate if the breach gave rise to assets which would be unjust for the wrongdoer to retain. There has to be assets, which result from the breach. SCC felt there were no such assets in this case.


674. Secret Trusts


68Appendix 1


71Appendix 2 – Basic Validity of Trust


72Appendix 3 - Charities




B. CREATION OF EXPRESS TRUSTS

Examples

· Pension funds, mutual funds, RRSP, private trusts, trusts for first nations, endowments, Charitable trusts, Non-charitable trusts, Commercial trusts, etc.

Brief overview of express trusts

· A trust is not a legal entity (unlike a corporation), it is a relationship
· In which one person, the trustee, is the legal owner of property (“the trust property”), but the trustee is obliged (in equity) to manage and use the trust property for the benefit of one or more beneficiaries
· Trustee legally holds property “for the use or benefit of” the beneficiary(ies)
· Express trust is intentionally created by the settlor

· Settlor – historically, person who contributed bulk of property to the trust. 
· Ie. as in a will where there’s a testator
· Settlor may not contribute much, as in with pension trust
· Inter vivos vs. testamentary
· inter vivos trusts: Private trusts sets up during people’s lifetimes
· testamentary trusts: Trusts set up by will
· Trustees as legal owners of property, have both legal right and legal responsibility to deal with the property

· Trustee retains obligation unless they hire someone else to do something

· Trustee bears legal responsibility to third parties

1. ***Requirements for valid creation

Capacity + Three certainties (intention, subject matter, objects) + Constitution of Trust + Formalities
(a) Capacity 
· Settlor must have legal capacity (not often an issue)
(b) Three Certainties must be met
(i) CERTAINTY OF INTENTION
· Intention that property is held for the benefit of others – property either held by 3rd person or self 

· Can be oral or written, or construed from conduct

· No specific form necessary – equity looks at intent not form

· Cases of uncertainty largely arise in wills, b/c deceased’s intention was communicated unclearly

· Uncertainty arrives less often in inter vivos trust b/c circumstances aid in revealing what the intention is/was 
· Precatory words/language: words of wish typically not sufficient to impose a trust (particularly after 1830); settlor must be very clear about their intentions
	Jones v Locke, 1865, English Chancery court – trust may be found to be invalid when disposition made in haste, trust not validly constituted.  *Certainty of intention*

	Facts:

· H came back from business trip. He was scolded by wife for not bringing baby back anything. So he goes and gets a cheque made out to him in the amount of £900 and gives it to the baby. Then took the cheque away and locked it up. He expressed intention to solicitor to give this money to the child.

· H later died. Will only named the children of his first marriage. W then had to argue that the money was really for her baby.

Court:

· On appeal, no gift and no declaration in trust. 
· They said he didn’t properly gift it – cheque was in husband’s name and not properly endorsed to child. 
· Trust not validly constituted. Disposition was made hastily and in response to the scolding – not very deliberate. Although he did express intention to solicitor.

Smith: nowadays this kid probably would’ve got the money, court would find it was a gift or held in trust.


	Re Walker, 1925 OCA – Intention to make an absolute gift here was clear, other words (attempting to impose limits on that gift) were merely precatory. *Certainty of intention/subject matter*

	Facts:  “I give and devise unto my said wife all my real and personal property…and also, should any portion of my estate still remain in the hands of my said wife at the time of her decease undisposed of by her, such remainder shall be divided…”
· When wife died (19 years) after husband, she didn’t dispose of property per his wishes

Issue: Did wife take an absolute gift or did the testamentary words establish only a life interest?
Court:

· One can’t make gift of whole interest and then attempt to impose a limit which is repugnant to that interest

· Will has to be interpreted either as a gift of the whole interest or of the life interest.

· Court held absolute gift - Evidence of intention was clear. The attempt to provide gift over to those named in H’s will was repugnant to that gift. She could dispose of it as she wished in her will when she died. 
Smith: practically, it would’ve been very difficult to say 19yrs later she was a trustee and to account for the money. Case makes sense.


	Re Shamas, 1967 OCA – court looked to intention of testator and found trust was validly created (wife to preserve and hold for children, w/ power to encroach on capital for her own maintenance) *Certainty of Intention/subject matter*

	Facts: H and W ran business together, had 8 children, all under 21. H dies, she continues running the business, added to the value of the assets. 
“This is my last will ... I give all I belong to my wife. I want her to pay my debts – raise the family. All will belong to my W until the last one comes to the age of 21. If my W marries again she should have her share like the other children if not, she will keep the whole thing and see that every child gets his share when she dies”

· H’s will – at time of his death asset’s value: $35k. W never kept an accounting of the business. At time of case, W’s assets were $125k. Two of the children actually came to court to ask for interpretation of H’s will.

Issue: What interests are taken by widow and children? 

Court:

· The estate vested at his death in his children in equal shares, subject to life interest for widow after youngest turns 21 she can still encroach on capital for her own maintenance and support, but only a life interest. As trustee, she has to preserve capital for children. She wasn’t free to spend the whole amount of estate on herself - constrained by requirement that her spending could only be as required for her maintenance.
Smith: In practice no one would make her go back and do an accounting, but she’s under a duty to preserve for the children.

· Surely the husband just wanted her to have it all and do the right thing at the end. But court said she was really a trustee with a life interest.


	Johnson v. Farney, 1913 CA – if you give property to someone, it’s theirs to dispose of as they see fit. Testator can’t give all the property to wife outright, and then put conditions on it.

	Facts: A man’s will left all his real and personal property to his wife and said
“I also wish if you my wife die soon after me that you will leave all you are possessed of, to my people and your people equally divided b/w them, that is to say your mother and my mother’s families”

· Codicil to will: “property known as WM property go to my wife to do as she sees fit with it. … If she my wife dies intestate divide what is left of it equally among my brothers and sisters”.

· Smith: if you give property to someone, it’s theirs to dispose of as they see fit
· H and W died 5 yrs apart. H’s estate on death $10k, and hers was $17k.

Conclusion of case: everything went to the wife outright and she could deal with it as she saw fit.

· Property under codicil clearly says she can do with it “as she sees fit”, with condition regarding if she dies intestate.
· Precatory language was merely a suggestion. One must look to the whole will to see if precatory words create a trust.
· ReWalker: can only say what is done with property by other person on death if you give them a limited interest

Smith: Some of the language used was still imprecise, but allowing her to get it outright makes sense based on his words.


	Sprange v Barnard, 1789 English – Testator intended outright gift. In order for trust to be valid, property must be certain; “remaining part” [of property] was uncertain. *Certainty of intention/subject matter*

	Facts: Wife died, owned £300 of stock. Her will stated as follows
“for my husband, to bewill to him the sum of £300, …, for his sole use; and, at his death, the remaining part of what is left, that he does not want for his own wants and use, to be divided b/w my [siblings], to be equally divided b/w them”

Court:  outright gift, not a life interest
· Trust not validly created b/c uncertain what property the trust would apply to. The trust would apply to the property that remained, and this was uncertain; would be impossible to execute
· The property and the person to whom it is to be given must be certain


	Re Barrett, (1914) OCA – One way that courts tend to avoid a finding that an express trust has failed is to find that a gift was intended instead of a trust (in the context of a will).

	Facts: Testator’s will provided:

“I hereby give to my daughter, S, whatever sum…of money [I have] at the time of my decease for the purpose of enabling S to meet the immediate current expenses in connection with housekeeping”

· At the testator’s death, there was more money than what was needed for the housekeeping expenses
Court: 

· Application judge opined that a trust was created and that the money not needed for the purpose of housekeeping expenses belonged to the estate on a resulting trust.

· CA held that “the clear words of gift to the daughter are not cut down or controlled by the statement of the testator as to purpose or object of the gift”


(ii) CERTAINTY OF SUBJECT MATTER (What property? What interest?)
1) What specific property is held in trust? 

2) What are the specific interests (amount or share of trust property) enjoyed by each beneficiary? Ie. income interest, life interest, what proportion?
· Certainty of SM must be established at the time the trust is established

· All property is capable of being trust property, incl.

· Real and personal property

· Legal and equitable interest

· Choses in action such as contractual rights or an interest in a chose in action
· Certainty of amounts can be satisfied by setting out specific amounts or the method by which amounts are to be determined, or giving the trustee the discretion to decide the amounts

	Re Romaniuk, 1986 Alta – Trust failed because of uncertainty of subject matter

	Facts: Contest is b/w brothers of deceased who were her next of kin and her nieces and nephews who were meant to take portion of estate. In analysing her specific bequests, the court finds the objects of the trust are certain: the four beneficiaries are specifically mentioned

Key issue: whether the subject matter of the trust was uncertain.

Court: 

· Some of the property subject to the gift to nieces and nephews was too uncertain. That gift failed and everything went into residue, to the brothers.

· “and other property and bank accounts” ( court said this was uncertain, so gift failed. 
· “other property” is capable of a number of interpretations, unclear what testatrix intended

· “bank accounts” – unclear whether she intended this to include all her bank accounts or just the one’s she listed
Smith: Very confusing case. I don’t know why he said this was invalid in its entirety. Property would go to the brothers instead and they could give to their children


(iii) CERTAINTY OF OBJECTS (the “who”/beneficiaries)
· On whose behalf are you holding? Who are the beneficiaries?
· Trust for persons – then persons who are to benefit from trust must be clear

· Fixed Trust: trustees have no discretion, but must distribute the property of the trust to teach of the beneficiaries in a fixed proportion

· Test for certainty of objects for a fixed trust: 
· be able to determine 1) whether any person is a member of the class of beneficiaries, and 2) identify every member of the class (ie. make a complete list of beneficiaries)
· aka “class ascertainability” test

· Discretionary Trust: trustee has the discretion to decide which beneficiaries within a class of beneficiaries will be entitled to the benefits of the trust, or the amount each beneficiary is to receive, or both.

· Test for certainty of objects for a discretionary trust: (McPhail v. Doulton)
· requirement of certainty of beneficiaries is met “if it can be said with certainty that any given individual is or is not a member of the class”
· aka “individual ascertainability” test

· Problem arose in employment context with trusts set up for former employees, relatives of employees, etc. (Eatons Case)
Key factors courts may pay attention to in deciding whether requirements are met?
· Maximizing value – being certain about intention, subject matter and objects and giving effect to those certainties

· Reliability of evidence of settlor’s intention

· Deliberation by the owner – court will be concerned where decision is made in haste or on emotional basis

· Reasonable expectation or reliance – on part of beneficiary or others

· Unjust enrichment – courts desire to avoid UE

· Enforceability of the trust, and administrative costs (could be tied to the certainties)

· Distributional equity

Discretionary Trust distinguished from Power of Appointment

· Trustees need to be granted powers in order to properly administer the estate.

· A power is the authority or right that the legal owner of property gives to another which gives them the legal right to use the property.

· Power = right to use the property; trust = obligation
· A power may be granted either expressly or by legislation. 
· The recipient of a power is a donee.

· Law allows any power as long as it is not illegal or contrary to public policy.

· There are two general types of powers: 
· administrative (which allow the donee to manage the property) and 
· dispositive (which allow the donee the power to pay income or transfer property.)

Power of Appointment, a Distributive Power

· Power of appointment - power of person who has it to appoint property to a particular person; (appointment = transfer in modern language) 

· Power to appoint the objects of the trust, no obligation to exercise (whereas discretionary trust has obligation)
· In the context of a discretionary trust, the trustee has a power of appointment, which is the right to choose who to give to, how much, and when to give. (( a distributive power)
· Three types of powers of appointment:

1. A general power of appointment has an unrestricted class of objects.

2. A special power of appointment limits the class of objects (e.g. to my children).

3. A hybrid power is one that excludes certain people from being objects – everyone else may be an object.

· Discretionary trust vs. power of appointment?

· Discretionary trust – there is an obligation to distribute the money. 

· Power of appointment – right to distribute the money, but no obligation to do so.

Limits on Power of Appointment

· The power can be limited to selection from a certain class 

· If the donee receives the power merely in their personal capacity, this is a bare power. They may select anyone in the class through any process. They may choose whether to exercise the power or not.

· However, if the donee is given the power in their charge as a fiduciary, they are obligated to honour the expectation of the donor and exercise their judgment to determine whether they should even exercise the power. When they exercise the power, they have more stringent obligations of loyalty. This obligation comes from their fiduciary duty, not from the mere fact of the power.

· The ﬁduciary donee must consider whether the power should be exercised, the range of possible objects, any application made to the donee of the power by objects, and must ensure the appropriateness of any particular appointment.

· Trustee still has the freedom to choose whether to act or not. It is possible not to exercise the power if the fiduciary deems it to be inappropriate.

· Note, powers of appointment are subject to the “individual ascertainability test” (for objects of the trust).

· They key is that whoever holds the property can’t give it to someone who isn’t the object of the trust or power.

· If you have a defined class, you’re not allowed to go outside that class of objects. 
· Trustee has liability for this, even if donee says to give it to someone outside the class.

· Donee can decide who within the class receives the property

· McPhail:  not possible to make a reasonable canvass of who all the objects are, Don’t need to create a complete list

· Big distinction is if the trust isn’t carried out, the court will compel execution of the trust

· McPhail – court itself carrying out the distribution

· Smith: a Canadian court wouldn’t take this on itself, they would appoint a trustee

· Nothing happens if a power isn’t carried out, instrument should say what happens.

	McPhail v. Doulton (In Re Baden’s Deed Trusts), 1971 Eng H.L. – **Trust for current and ex-Ees and their dependants and relatives - too wide a class and uncertain? Leading case on test for certainty of objects/Bs in a discretionary trust ( Individual Ascertainability Test (don’t have to make complete list, just know w/ certainty who is or isn’t a member of the class). Has been followed in Canada. 

	Facts:

· Case involved a fund established by Mr. Baden for company Ees and their dependants. The appellants are the executors of his will, and claim that the trust deed is invalid and that the assets transferred to the trustees by their testator revert to his estate. Difficulty with trust related to the width of the class of Bs and whether it is too indefinite and uncertain.

· Key clause: “trustees shall apply the net income of the fund in making, at their absolute discretion, grants to or for the benefit of any of the officers and employees or ex-officers or ex-employees of the company or to any relatives or dependants of any such persons in such amounts at such times and on such conditions (if any) as they think fit…”

Historically – power to distribute was valid so long as some ppl fell within the class. But if it was a trust, you had to be able to say with certainty everyone who was a member of the class ( complete list. So that court could carry it out through equal division.

Key Issue:  Was it a trust or a power?

· First instance: said it was a power, they wanted to hold it valid. As a trust they thought it would fail the test, so they applied the softer test

· HL: this is a trust (intention was clear), but the test for validity relating to certainty of beneficiaries that courts have been using is wrong. We should not be applying complete list test. No reason to have different level of certainty required for discretionary trust wrt objects than wrt discretionary power.

· “Individual Ascertainability Test”: Trust is valid if it can be said with certainty that any given individual is or is not a member of the class

· Court casts doubt on equal division (as necessary for execution by courts).  The court, if called upon to execute the trust power, will do so in the manner best calculated to give effect to the settlor’s or testator’s intentions

· There still has to be linguistic or conceptual certainty in wording– have to be able to assess whether a person meets the test or not.

Conclusion: Court said case should be decided back at lower court


	Re Baden’s Deed Trusts (No. 2), 1973 Eng CA – Court applied test from McPhail v Doulton, valid trust despite that none of the judges agreed on meaning of relatives and dependants. *Certainty of Objects*

	Facts:

· Same case, second time in court

· Court finds trust is valid. 
· Officer and employee and ex officer’s/employees – easy to assess.

· But relatives and dependants? Judges of CA really got into this, trying to figure this out. C.A. judges couldn’t actually agree on what dependents mean


	Re Connor, (1960) Alta CA – Will directed that assets be divided among testatrix’ “close friends”. CA found this term was too uncertain and trust/gift failed. Would’ve failed individual ascertainability test, as well as complete list test.

	Facts: The will of the testatrix had a residuary clause that read: 
“I direct that the residue be divided among my close friends in such a way and at such time as my trustee in her discretion should determine.”

· Deceased had lived in small town, had already made provision for sister in law. Nearest blood relative was a cousin who was claiming the estate based on the fact that this clause was inoperative and void for uncertainty.

Court:

· Decided before decision in McPhail v Doulton, so first instance court held that a complete list of beneficiaries had to be compiled (and directed how this was to be done). Basically they felt it was possible to determine who “close friends” were, so trust was valid.

· C.A. reversed decision of Alta SC – held that a complete list could not be made

· Will did not define “close friends”. 

· The words are too uncertain and the gift fails

· Note: court found it wasn’t possible to determine whether a person was even a beneficiary or not, so would’ve failed (individual ascertainability) test in McPhail v Doulton too. 

Smith: TJ looked at it the wrong way by saying “she set out to create a trust so it’s valid”. Trust has to meet certain requirements. Practically, it would’ve been a difficult task for executor to carry out. With the big things, make a list.


	Re Coates, 1955 Ch – Trust would’ve failed b/c of uncertainty of object (“any friend”), but is saved by fact that testator gave surviving spouse power of appointment.

	Facts:

“If my wife feels that I forgot any friend, then my executor should pay them, if approved by my wife, a sum of between £25 and £200 pounds so that they may buy a memento of our friendship”
· He gave wife the power to pay to such friends or friend nominated by wife
· wife is donee

· not obligatory

· Court upheld this – even though friends is ambiguous or hard to define, because wife was given power


	Daniels v. Daniels Estate, 1992 Alta CA – “residue of my estate…I devise and bequeath unto my executors to distribute as they see fit” ( trust failed for lack of certainty of objects of the trust.

	Facts: The testator executed a will with a residuary clause as follows:

“All the residue of my estate not hereinbefore disposed of I devise and bequeath unto my executors to distribute as they see fit.”
Key issue: Trust obligation or power of appointment?

· If it was just a power and it wasn’t exercised, then estate would become intestate and go to next of kin.

· If it’s a trust obligation, then what is the object of the trust? It could be anyone/the whole world. Have to know whether someone was or wasn’t in the class. Too vague to enforce.

· Court held that the testator intended to create a trust, but that the intended trust failed for lack of certainty of objects
· Because the executors were intended to be trustees, they could not take the property for themselves (unless a contrary intention was expressed or could be implied). They thus held the property on a resulting trust for the estate of the testator to be distributed to the intestate heirs of the estate.


(iv) DECLARATION OF SELF AS TRUSTEE (p 131 – 136)
(c) TRUST MUST BE PROPERLY CONSTITUTED (ie. legal or equitable interest transferred)
· The trust must be constituted by the transfer of property to the trustee(s) (or settlor); and
· If it is a legal interest in property that the trustee is to hold in trust then the trust will not be constituted unless the trustee has the legal title to that property

· If it is an equitable interest that the trustee is to hold in trust, then the trustee must be entitled to that equitable interest for the trust to be constituted

· If the settlor is to be the sole trustee then no transfer will be necessary since the settlor will have the legal or equitable interest he or she intends to hold on trust.

· Jones v Locke example where trust not properly constituted.

· Ways of Constituting a Trust

i.
the settlor transfers the property to the trustee;

ii.
a third party transfers the property to the trustee; or

iii.
the settlor declares herself to be a trustee with respect to her own property (no transfer here)
i. Settlor transfers the property to the trustee

· A says my ring is to be held in trust by B for C until C reaches the age of 21. Trust constituted when A delivers the ring to B

· Transfer can be either by giving property to the trustee or be selling the property to the trustee (Smith: not very common)
· The proper mode of transfer of the property is governed by the property in question. Ie.

· Land can be transferred by deed or by statutory instrument or transfer

· Chattels by delivery

· Chose in actions (ie. contractual rights) by assignment

· Negotiable instruments by executing the property form of endorsements

· For some property, mode is dictated by statute

· The general rule per Milroy v Lord, and Re Rose, is that the settlor do all that he or she can do to effect the transfer.
· Modern view in Watt v Watt, less concerned with more, more concerned with clear intention on part of settlor
· A trust with respect to an equitable interest can be constituted by: (don’t focus on this)

1. assignment of the equitable interest to a trustee on trust for the proposed donee;

2. the person who has the equitable interest declaring him or herself a trustee of the equitable interest for the proposed donee; or

3. an instruction to existing trustees to hold the equitable interest in favour of the new intended beneficiary (donee).

· Example: A holds 200,000 shares of E on trust for B during B’s life, and then on trust for C after B dies. C has an equitable remainder interest in the property. If C decides to make a gift of her equitable interest in the shares to her son D, she can either assign her equitable interest directly to D or create a trust in which the shares will be held for D’s benefit by using one of the three methods above.

	Milroy v. Lord, (1862) English – historical test for properly constituted trust: “the settlor must do everything necessary to be done in order to transfer the property”. Equity will not assist a volunteer. Equity will not perfect an imperfect gift. See Watt v Watt for modern view.

	Facts: Mr. Medley acted as parent to Eleanor, who married son of Samuel Lord. Uncle (Mr. Medley), transferred Bank shares to friend (Samuel Lord), to hold in trust for niece (Eleanor).  SL had to collect and transfer dividends, and then transfer shares to her when Mr. Medley dies. Uncle never entered transfer with the books of the Bank and never signed the form of transfer on the share certificates (legal title was not vested in Samuel Lord, stayed with Mr. Medley). Mr Medley did give SL power of attorney to take and control all property and transfer the stock of any company belonging to Mr. Medley and to collect and receive dividends. 
Court: 

· Trust was never constituted, b/c shares of bank weren’t vested in trustee. So gift of shares failed.

· In order to render a voluntary settlement valid and effectual, the settlor must have done everything which, according to the nature of the property comprised in the settlement, was necessary to be done in order to transfer the property and render the settlement binding upon him
· Equity will not perfect an imperfect gift

· If the settlement is intended to be effectuated by one mode, the Court will not give effect to it by applying another of those modes.

· Perfect trust wasn’t created in this case – Medley didn’t properly vest the shares in Lord– Samuel Lord did not become a trustee wrt Bank shares. The property vests with the estate 

· From this case, we get the maxim “Equity will not assist a volunteer” – someone who has not given consideration (ie. Eleanor had no power)


	Re Rose, 1952 Ch – Principle of having to do everything necessary to be done was applied in this case. Settlor has to do everything “in his power” to effect transfer. Settlor has to do all he can to transfer equitable interest – legal interest out of his control.

	Facts: Here it was a transfer of shares. Transferor had done all things necessary to transfer them and had delivered them to company in question, by April 5 1943. But the transfer wasn’t registered until June 30.

· March 30 and April 5, 1943: Rose executed forms for the transfer of shares in the Leweston Estate Company. The transfer was in the form required by the company’s articles and was properly executed. 
· After April 5: form of transfer received by company secretary
· April 10, 1943: date determined by government for assessing duty on estate.

· June 30: transfer approved and registered by company 

· Feb 16, 1947: Rose died 
Key issue: Was the transfer of shares effective by April 10, 1943 (and thus no duty was due)? In other words, at what date was the trust constituted? 
Court:
· C.A.: Transferor had done everything that was in his power to transfer the shares by April 5. He had signed the shares in the proper form as required by the company and all that was left was for the shares to be registered – getting approval was out of his hands.
· Here, Rose had done all he could do to transfer all his equitable interest in the shares. The transfer of the legal interest was beyond his control.

· What if company had paid a dividend between April 5 and June 30? Rose would be considered a trustee of those dividends, since his name would still be on the company’s register.
· Milroy v Lord says that if a direct transfer is ineffective, the court will not find a trust to make the otherwise ineffective transfer effective. Here, however there was an effective transfer and the court was not finding a declaration of trust to make the trust effective but only finding a trust of the dividends to give effect to an otherwise valid direct transfer
*This is an issue wrt intervivos trusts and transfers only


ii. A Third party transfers the property to the trustee (p 131)

· Example: A buys property from F and instructs F to give property to T. A instructs T to hold the ring on trust for B.

iii. The settlor declares himself or herself to be a trustee

· No transfer of the property is necessary

· The owner of the property retains the legal title but the declaration has the effect of divesting the equitable title from the settlor to the beneficiary

· Clear indication of declaration of trust is required

· Example: S says “B, I plan to give you this property. I will hold it for you until you turn 21”.

· Problem is that there was no delivery and B lacks corroboration if S dies.

· Paul v. Constance is an example of why it may be necessary for there to be clear evidence that a settlor has declared himself to be a trustee

	Paul v. Constance, 1977 Eng CA – **Declaring oneself as a trustee** There must be a clear declaration of trust based on clear evidence showing an intention to create a trust, or intention to dispose of property so that someone acquires the beneficial interest to the exclusion of someone else. Don’t need to pin-point specific declaration – evidence of words used on numerous occasions is enough

	Facts:

· Mr. Constance died in 1974. He was married to Mrs. Constance (defendant), but had separated in 1965. In 1967 Mr. Constance met Mrs. Paul (plaintiff) – they moved in together and lived as man and wife until his death. Mr. Constance received £950 in damages in 1973 for workplace injury in 1969. He and P discussed what to do – opened account in his name in local bank. It was going to be a joint account, until the point it came up that they weren’t married, so they put account in his name only. She was permitted to draw on his account with note bearing his signature. Together they paid some small amounts into the account from bingo winnings and withdrew some small amounts.

· After husband died, P began action against D for the bank account. P claimed it was held in express trust for him and her jointly. D claims the fund belonged to him at time of death and became part of his estate.

Key issue: was there an express declaration of trust, so that Mr. Constance’s bank account was held in trust for him and his common law wife at time of death?

Court:

· First instance court: found for P on basis that express trust existed, and ordered D pay to P one half share of the fund to which P was beneficially entitled.

· Based on case law (Jones v Lock, and Richards v Delbridge), a clear principle emerges: 

· There must be a clear declaration of trust…based on clear evidence showing an intention to create a trust, OR an intention to dispose of property so that somebody else, to the exclusion of the disponent, acquires the beneficial interest in it.
· On the facts, it was his intention to create a trust for the property and that it would belong to both of them in equity

· Evidence of P that Mr. Constance had said “money is as much yours as mine”, on evidence of bank teller, on evidence that the put bingo winnings into account, and evidence of the withdrawal for the benefit of both of them.

· Regarding whether declaration of express trust needs to be pin-pointed to a specific declaration, court says that the use of those words on numerous occasions between Mr. Constance and P constituted an express declaration of trust.


*(self) Declaration of trustee is used a lot in real estate b/c of property transfer tax. If you actually transfer property in the land title office then you have to pay this tax on value of property transferred. What often happens is ppl set up a company which takes title of property, it executes a declaration of trust to hold property in trust for beneficial owners, then when they want to sell, they transfer the beneficial interest/shares in trustee company, to the buyer (who has control of legal interest and equitable interest).

	Watt v. Watt Estate, 1987 Man CA – **modern view** regarding informal transfers: as long as intention is sufficiently clear (everything is done to manifest passing the interest), court will do what it can to give effect to the transfer. 

	Facts: Plaintiff (wife) and husband were close friends of the deceased (RJ Watt). RJ owned a marina, which P worked at without remuneration. Over 4 yrs, H also designed and built a boat with RJ. RJ gave them a set of keys, to use the boat. Prior to his death, RJ wrote out a document, stating that the boat is owned jointly by himself and P.
Was it a complete gift?

· No. Although keys had been delivered, it was not sufficient evidence of gift/transfer since RJ had given her keys to another boat without any suggestion of ownership. 

· Smith: to make a gift of the boat, you need to follow the proper provincial requirements

Was a trust properly constituted?

· Yes, the document constituted an executed trust, which made him and his estate a trustee of the one-half interest on behalf of P.

Joint interest or undivided one half interest?
· Court found that based on the words in the letter, it established a tenancy in common in the boat – she was entitled to the one-half interest and no more.

Smith: This case represents modern view, which focuses on whether there was a clear intention to effect a transfer, as compared to Milroy v. Lord, which is more focused on proper form and the law.
· Modern view: If everything is done to manifest passing the interest over, showing a clear intention, then court is going to do what it can to give effect to it, barring any undue influence. 
· In cases of this kind (informal transfer) as long as intention is sufficiently clear, court will do what it can to give effect to this transfer


(d) FORMALITIES MUST BE MET
A. Trusts with Respect to Land: The Statute of Frauds

· Statute of Frauds

· Designed to prevent Fraud – couldn’t have a valid transaction relating to land unless it was in writing

· Courts quickly realised that this could be used as an instrument of fraud where verbal promises were made, but not written down and person used that as an excused not to perform their end of the bargain

· Judges attempted to limit application of the Statute and mitigate its negative effects

· One method is to say that since SoF was intended to prevent fraud, it can’t be relied on to permit a fraud

· Rochefoucauld v. Boustead [1897] English case: Trustee holding land in trust tried to deny there was a trust (b/c it hadn’t been written down). Court held it was a fraud to do so. Court looked to evidence that would prevent the statute from being used in order to commit a fraud. This case has been followed in Canada
	BC Law and Equity Act – s. 59: can create a valid trust relating to land w/o a written document

	· BC repealed the SoF and enacted s. 59 of the LEA
· S. 59(3) allows contracts respecting land to be enforced in ways other than by a written document signed by the person to be charged
· S. 59(1)(a) provides that a “disposition does not include the creation, assignment or renunciation of an interest under a trust.”
· B/c s. 59 says it does not apply to creation of an interest under a trust, you can create a trust in relation to land verbally 
· Paul v Constance, Watt v Watt – just as applicable to land as any other asset, as long as intention to create trust is clear, then it will be enforced


B. Testamentary Trusts

· There are similar concerns wrt the making of fraudulent wills

· First dealt with in SoF; they have since been dealt with through provincial legislation, which sets out the requirements for a valid will:

· Wills have to be in writing

· In this jurisdiction for a will to be valid, must be signed by testator in presence of two witnesses both present at same time who both signify they’re witnessing in the presence of the testator

2. Vitiating Factors

(a) Fraud on creditors

(i) Challenge by claimant

	Mawdsley v. Meshen, 2012 BCCA 91 – In order for FCA to operate to set aside a trust, the applicant’s claim must exist at the time the trust was constituted. Also, intent to defeat a claim needs to be an “operating consideration” in the mind of the fraudster. Braydon case stands for: even if there’s no fraudulent intention, but one of the purposes for which you effect the transfer is to put the property out of the hands of creditors (current or future), then FCA applies (and renders it void).

	Facts:

· Mrs. Meshen had 3 children from 2 prior marriages. Mr. Mawds had no prior children, wife had died. They decided to live together, starting in 1988. Meshen had inherited her last husband’s bog business, ran it, kids were involved, none of them took much money for their efforts. Grew it into a decent business. Mawds wasn’t very involved in the business. They kept property separate although shared some living expenses. He sold his own condo at her urging. Court accepted her testimony that she intended to leave all her property to her kids and her brother in law. He was aware that she didn’t intend to leave anything to him. 
· In the end, her estate was worth about $280k, which the first instance court granted to Mawds. However, before her death, her estate was worth $10+ million, but she transferred most of it into her trust and into joint tenancy with her children and brother in law. Mawdsley tried to bring a claim using the Wills Variation Act, and attempted to set aside the trust on the basis that it was constituted to defraud him of his claim, contrary to FCA. 
· Key testimony in the case – that she didn’t take it seriously the prospect of any WVA claim by Mr. Mawds, bc she believed they were in agreement to keep assets separate. 
Issue: The case ultimately concerned whether there had been creation of a trust, and whether it could be set aside on the basis that it was constituted to defraud the Mawdsley of his WVA claim, contrary to FCA.
Fraudulent Conveyance Act, RSBC 1996, c 163 - 
Fraudulent conveyance to avoid debt or duty of others
1 If made to delay, hinder or defraud creditors and others of their just and lawful remedies

(a) a disposition of property, by writing or otherwise,

(b) a bond,

(c) a proceeding, or

(d) an order

is void and of no effect against a person or the person's assignee or personal representative whose rights and obligations by collusion, guile, malice or fraud are or might be disturbed, hindered, delayed or defrauded, despite a pretence or other matter to the contrary.

2 This Act does not apply to a disposition of property for good consideration and in good faith lawfully transferred to a person who, at the time of the transfer, has no notice or knowledge of collusion or fraud.

Wills Variation Act, BC

· If someone makes a will, and fails to make proper provision for their spouse and children, then the court can make an order varying the will, and makes provisions for the spouse and/or children. It permits the court to intervene in a will that someone makes that doesn’t properly deal with spouse and children. It’s clear in BC that this is not restricted to cases of dependent children – adult, capacitated, even well off children can come into court and say they were cut out of will for no good reason.

· Key: Common law spouse can bring a claim (Mawdsley was a CL spouse)
Caselaw: 

· Mawdsley was likely influenced by a decision in the C.A. decided a few years before: Abakhan & Associates Inc. v. Braydon Investments Ltd. 2009 BCCA 521 (“Braydon”).

· In that case, company called Botham had incurred substantial capital gains tax after selling property. Owner wanted to start a new business through Botham so that initial losses could offset capital gains, but didn’t want proceeds from property sales to be at risk. Cash was transferred out to a different business called Braydon. 
· New business didn’t fair so well once operations began. Company incurred a lot of debt and eventually went bankrupt. 

· Later it was questioned whether it had been a fair transaction. Trustees in bankruptcy went after the cash and were successful.

·  The C.A. accepted that there was no fraudulent intention on part of owner to transfer cash out of company (legitimate tax and business reasons). But one of the reasons had been to put that cash out of the reach of creditors if the new company did poorly. 

· Case stands for: even if there’s no fraudulent intention, but one of the purposes for which you effect the transfer is to put the property out of the hands of creditors then the statute applies (and renders it void). Doesn’t have to be current creditors – can be future creditors. Doesn’t matter if you were honest in doing this.

Court:

· In the end, court felt it wasn’t appropriate to set aside trust and JT transfer. Even if they had, he still wouldn’t have got more than $280k, b/c they felt that was an appropriate amount for him as compensation anyways.

· 1) WVA claim by Mawdsley had been raised before Meshen many times before her death, but court held it wasn’t an operating consideration in her mind for establishing the trust.
· Smith: hard to believe that it wasn’t found to be one factor that was affecting her. In a lot of circumstances, Braydon would operate and say one of the reasons was intent to defeat a claim
· 2) Operating consideration for setting up trust was the proper avoidance of probate fees 
· In BC, probate is value based fee of 1.4% assessed when validity of will is questioned.

· People set up trusts before they die to avoid probate fees

· “alter ego trust” – recognized in the Income Tax Act, same as trust in this case – can only be established by someone over 65. They’re still entitled to the income from trust so long as they live, and thereafter it will be disposed of in the following way (set out in trust) or dealt with however they choose in writing (ie. through power of appointment).

· Smith:  there seems to always be issues with these even though it’s a fairly good solution for avoiding probate. Often set up costs come close to what the probate fees are, but makes sense with an estate of $10mm.

· 2) Mawds’ WVA claim didn’t exist anyways until after her death, so he couldn’t properly claim to be a ‘creditor or other’ under the FCA. 
· Until she died, he had no claim under the WVA. It could only arise on her death.

· Court had earlier said, claim after death wasn’t enough to bring you within the statute. It isn’t enough to say “I might have a claim after death so I have a claim now”.

· C.A. refers to SCC decision under WVA: Tataryn. Moral obligation to make proper provision upon death for spouse 
· Having a claim after death doesn’t make Mawds a creditor under FCA, even if Meshen had intent to defeat it.

· Family legislation

· Old Family Relations Act provided common law partners with no claim to property. There would be no moral obligation to provide for a common law spouse. 
· New Family Law Act could affect this (property rights for CL spouses), but the basis upon which property division will apply in the new division is different.

· Old – used for family purpose

· New – looks at increase in value of assets 

· Badges of fraud: [41] most relate to commercial debtor type situations
(1) The state of the debtor's financial affairs at the time of the transaction, including his income, assets and debts;

(2) The relationship between the parties to the transfer;

(3) The effect of the disposition on the assets of the debtor, i.e. whether the transfer effectively divests the debtor of a substantial portion or all of his assets;

(4) Evidence of haste in making the disposition;

(5) The timing of the transfer relative to notice of the debts or claims against the debtor;

(6) Whether the transferee gave valuable consideration for the transfer.

· There are other indicia or badges of fraud that include continuing to remain in possession following a conveyance and secrecy respecting the transactions.
Was there anything improper about Ms. Meshen trying to protect her son’s assets from his ex wife?

· No. It’s entirely allowable for Meshen to properly plan through trust that her son can only access the income from assets and not the capital. The fact that Harry doesn’t yet have those assets (future property) means that his ex spouse can’t properly make any claim against Meshen for intentionally defeating her claim, because she doesn’t even have one yet

· This doesn’t fall within the FCA, which focuses on her moving her assets, so that claims made against her can’t be satisfied. Daughter in law would have no claim against her (wouldn’t fall under WVA, or FCA)

· She’s allowed to  make a will and decide how she wants her property to be split


	Antrobus v. Antrobus, 2009 BCSC 1341; 2010 BCCA 356  – Where B has a valid claim based in equity, and T transfers the property or constitutes a trust agreement with other parties so as to defeat B’s claim, the FCA operates so as to render that transfer/trust void. T can’t take back or cancel B’s claim simply because they had a falling out.

	Facts:

· Daughter had provided parents much assistance over the years (more than her siblings) on their farm, based on promised that they would leave it to her.
· Parents and daughter later had a falling out, and parents intentionally made transfers and set up trust agreements with other children so that daughter could not get at their assets upon their death.

· She claimed that she was entitled to the assets, and based on value of her work.

Court:

· Firstly, court set aside transfers/trust agreement and awarded her $200k.
· Transfers set aside based on the fact that the FCA operates to render the transfer void where it was done with the intent to defeat/defraud a claim of ‘creditors or others’

· The language “creditors and others” means that a claim need not have been established so long as the person claiming has at least some legal or equitable claim during the property owner’s lifetime
· Court found she had a valid claim in equity based on unjust enrichment

· Court found the transfer was made to near relatives, without consideration, at a time and with an intention to defeat the plaintiff’s claim.
· On Appeal, court upheld setting aside transfers/trust agreement but minimized it to $100k

· The appeal court upheld that at the time of transfers, she had already accrued a claim against the parents based on unjust enrichment. She couldn’t be cut out of that just b/c they had a falling out.


(ii) Challenge by transferor

	Goodfriend v. Goodfriend, 1972 SCR 640 – Where spouse A has tricked spouse B to give them the property, spouse B can’t rely on presumption of advancement. H can’t ask for relief when the intent of the transfer was to violate the law or defeat creditors, court said not the case here.

	Facts:

· The respondent (H) owned a large and prosperous farm where he lived with his wife, the appellant (W). H received letter from solicitor threatening to bring suit against him for damages for “alienation of affections”. W kept urging H to consult a solicitor – H finally consented to W consulting one. She said the solicitor said that he should transfer the farm into W’s name to avoid any judgment for damages. A couple years later, W left the matrimonial home. 
· H sought declaration that he was the true and beneficial owner of the farm. He claimed W held it on resulting trust for him.

Issue: Did beneficial ownership pass to the wife?

Court:

· Presumption of Resulting trust: if one party gratuitously transfers party to another, and there’s no reason for it, there’s a presumption of resulting trust. Legal title passes but beneficial interest remains with the transferor.

· Transfers b/w spouses or b/w wife and child give rise to presumption of advancement. 

· So in this case H needed to raise evidence of his intention to transfer solely for purpose of defeating claim from lawsuit. 

· Fraudulent intent use to preclude you from recovering the property.

· Old maxim – if two parties, neither of whom are in the right, then title stays where it is.

· But in this case – court felt there was no valid claim for H to transfer the property to W – he did so b/c he was in a way tricked to do it, based on illusory claim. Here, the intention was always that beneficial interest should stay with H, and SCC upheld this position.
· Because wife tricked him into it, she could not rely on presumption of advancement
· A person can’t ask for relief when the intent of the transfer was to violate the law or defeat creditors
· But in this case, court was of opinion that H’s intent was not to violate the law as against any judgment creditor. 
· Even if he could be said to be tarnished in giving way to his wife, I am of opinion the spouses were not in pari delicto (in equal fault), and that no social interest would be served in permitting the wife to retain the land
Smith: wouldn’t really see a case like this come up again b/c of family legislation (family asset – divided). No matter who would hold it, it would be divided. It does relate to Fradulent Conveyance Act.


(b) Undue Influence 
· Certain categories of relationship give rise to undue influence (solicitor/client, doctor/patient)

· Typically a bigger issue in the wills context

(c) Perpetuity and Accumulation
· Perpetuities don’t easily come up anymore, usually assumed 80 yrs.

· Law will see to it that it vests early

· Don’t pay a lot of attention to this in trust drafting

· Nobody today would set up a trust to accumulate income for a really long time

C. DUTIES OF TRUSTEES

· Duties of trusties really help define what the rights of the beneficiaries are
1. Nature of Duties

· Fiduciary: must act in interest of the beneficiary, and put their interests ahead of their own and act w/o regard to trustee’s own interest

· This can lead to treating every duty as if it is a fiduciary duty. And every failure to carry out their duties is a breach of FD
	Giradet v Crease & Co. (1987), 11 BCLR (23) 361 – Not all obligations existing b/w the parties to a well-recognized fiduciary relationship will be fiduciary in nature. ‘Care and skill’ obligation same for all lawyers - not related to fiduciary. Breach of fiduciary duty carries with it “stench of dishonesty – if not deceit, then of constructive fraud”.

	· Southin J, in Giradet observed that the obligation of a solicitor to use care and skill is the same obligation as that of any person who undertakes to carry out a task for reward. Failure to do so does not necessarily result in a breach of fiduciary duty but may simply result in a breach of contract or negligence. 
· She issued this strong caveat against the overuse of claim for breach of fiduciary duty:

….it became clear …that no breach of fiduciary duty is in issue. What is in issue is whether the defendant was negligent…The word “fiduciary” is flung around now as if it applied to all breaches of duty by solicitors, directors of companies and so forth. But “fiduciary” comes from the Latin “fiducia” meaning “trust.” Thus, the adjective, “fiduciary” means of or pertaining to a trustee or trusteeship. That a lawyer can commit a breach of the special duty of a trustee, (eg by stealing his client’s money, by sending a client a bill claiming disbursements never made and so forth), is clear. But to say that simple carelessness in giving advice is such a breach is a perversion of words. The obligation of a solicitor of care and skill is the same obligation of any person who undertakes for reward to carry out a task….I make this point because an allegation of breach of fiduciary duty carries with it the stench of dishonesty – if not of deceit, then of constructive fraud.

· Smith: this has been ignored for the last 25 yrs. From analytical point of view, her points are very valid. But in the legal community, people refer to all of a fiduciary’s duties as fiduciary duties

· Important to distinguish b/w Core Duties, and Performance Duties


2. Core Duties
· Things that a trustee has to do as their job - kind of like contractual obligations. They have no discretion to exercise and decide whether they should or shouldn’t do the duty
· Not fiduciary duties/obligations (although duty to safeguard assets and duty to invest starts to cross over)
· Core v. Performance duties

· Core: what a trustee must do (ie. adhere to trust instrument, etc.)

· Performance: other duties to which a trustee is subject, that influence how the trustee will do the core duties (things that the trustee is required to do)

· Fiduciary principle:
· Act in best interests of beneficiary, and you must not act with any other purpose in mind
· Often called duty of loyalty
(a) Duty to Adhere to Trust Instrument (incl. duty to pay beneficiaries?)
· Trustee must carry out mandatory obligations imposed upon them by trust agreement and other related documents

· No statute governs how a trust is to be set up. It all depends on the settlor, who set up certain obligations in trust document.

· Unless there is a power of amendment set up in trust doc, then it’s very difficult to change the trust doc.

· Mandatory obligations can be positive and negative

· Document also sets out trustee powers

· Duty to pay beneficiaries ( Absolute

	National Trustees Company of Australasia Ltd v. General Finance Company of Australasia Ltd, [1905] AC 373 (PC) (p 314) – Trustee will be liable for breach of trust if they do something they’re restricted from doing or fail to do something they’re required to do (by trust document) – even if they were acting fairly and honestly, or if they’re relying on legal advice.

	Facts: The defendant trust company, relying on legal advice, underpaid one of its beneficiaries. 

· Trustees sought and relied on legal advice that said intestacy laws applied, w/ the result that 2/3 of the estate went to the children and 1/3 to spouse. The legal advice was wrong and the law actually said everything should go to the husband
· Husband’s creditors sued trustees
Issue: Was this a breach of trust?
Court:
· The Court said: 

The fact that such payment was made through the bad advice of the solicitors of the trust company is no defence.

In Doyle v. Blake, Lord Redesdale said: “I have no doubt that they [the executors] meant to act fairly and honestly, but they were misadvised; and the Court must proceed, not upon the improper advice under which an executor may have acted, but upon the acts he has done. If, under the best advice he could procure, he acts wrongly, it is his misfortune; public policy requires that he should be the person to suffer.”

Smith: this case didn’t really have much to do with Adherence at all! But this case is important for demonstrating that
· Trustee can commit a breach of fiduciary obligation even if it was relying on legal advice ( trustees are still liable
· It doesn’t matter if the trustees acted honestly and fairly or had a good reason – if they do something that they’re restricted from doing, or don’t do something they’re required to do (such as pay the right people), they’re going to be liable for breach of trust.
Conclusion: The beneficiary succeeded in the action for breach of trust


(b) Duty to Comply with Law

· Trustee must discharge obligations imposed upon them by law (ie. Income Tax Act)
· There is no overarching statute that governs trustees

· There is a Trustee Act, but it’s only meant to fill gaps (where something has gone wrong)
· Income Tax Act
· Trust not a legal person, it’s a relationship. But under the ITA, a trust is taxed as a separate tax payer. 

· Trustee is obligated to file income tax return, and pay the taxes. If they fail to do so, they will be personally liable for that failure to pay.
	Sheet Metal Workers (Local 280) Pension Plan, 1998 CanLii 2119 (BCSC) – Trustee is required to adhere to the trust, as long as it is in accordance with the law

	Facts:

· Pension plan for the union – had a clause in the trust that said if you retired under the plan, but then you went to work for a non-union shop, then your benefits under the plan were suspended.

· When pension legislation came in in 1993, superintendent said I won’t register your plan with this provision in it b/c it is contrary to legislation. If plan isn’t registered, all the tax benefits fail and you pay out the benefits. So it would be the worst thing if trustees caused deregistration of the plan.

· So trustees applied to court asking for declaration that it was okay to have this provision in the plan. Court said no, act is clear, you need to abide by it.
Issue: What is the trustee to do when the trust document no longer complies with the law?
Court:
· Smith: it’s a case that has more to do with compliance with law. Trustees in this case were being told that they can’t adhere to trust instrument, they had to change the trust instrument to make it comply with the law, in order to preserve essence of the trust.

· Trustee is required to adhere to the trust, as long as it is in accordance with the law


(c) Duty to Safeguard and Preserve Trust Assets (a bit fiduciary)
· Trustee must preserve the trust property and see that trust assets are properly invested

· Trustee Act sections 7 – 9, 11

· S. 7 – trustee may appoint solicitor and banker as agents to handle money
· Trustee needs to have control of the assets, and that’s part of safeguarding and preserving the assets, so yes they can use lawyers and bankers to do this.

· S. 8 – power to insure (Smith: should really be an obligation)
· S. 9 – power to compound
· Includes ability to settle disputes, enter into compromise
· Compromising/settling claims – if you feel that there is a claim you might have (trustee might feel that investment managers have done a bad job), are trustees required to sue? That’s a difficult question for any lawyer – if you knew for a fact you would win and recover costs, then of course. But litigation isn’t that clear. Trustee has to get an opinion and decide what to do.
· Trustee has to treat it as if it’s their own case – what would you in exercising judgment do?
· (2) in good faith – means trustee exercised proper care and diligence, not just honest.
· S. 11 of the act: power to go to court even if trust wouldn’t authorize it, to get authority to use trust assets or borrow on trust assets, to do various things.
· Smith: If there was a deterioration of the building, I would’ve thought it was required that you have to do this. This power almost seems mandatory, it would be difficult if trustee didn’t do this
	Trustee Act, RSBC 1996 – ss. 7 (Power to authorize receipt of money: Trustee can appoint a solicitor and a banker as agents), 8 (Power to insure trust property), 9 (Power to Compound (1) trustee has the ability to compromise or settle debts, claims, etc; (2) trustee not liable for any loss so long as act was in good faith), 11 (Power to spend money on repairs and improvements: Trustee may go to court to obtain order authorizing trustee to do so) 

	


(d) Duty to Invest (a bit fiduciary)
· Historically based on legal list approach. Now, based on prudent person standard (much more simple).
· Standard is what a prudent investor would invest in; can invest in any type of property
· Subject to the dictates of prudence and any restrictions expressed in the trust instrument
· Fales v. Canada Permanent Trust Company [1977] 2 SCR 302 defines trustee’s standard of care
· degree of care that would be exercised by someone of ordinary prudence in managing his or her own affairs
· What’s prudent depends on the context (how much money do you have), what is in the BI of the beneficiary (ie. are they a retiree or young person, etc.). Should you throw it in a GIC or give it to a broker to invest?

· Trustee act s. 15.1: Despite the permissive language, Trustee cannot fail to invest, it is a core duty
· Cowan v Scargill – duty to invest must be carried out in the BI of beneficiaries (best financial interest)
· case is often cited as pointing to ethical investment or socially responsible investment or, currently, investment having regard to ESG considerations

· If you can incorporate these objectives while earning prudent returns, then it’s okay. But if you’re doing it for other reasons (more crusader type stuff), then can’t dress it up as investment motive – not acting in BI of beneficiaries, allowing decisions to be affected by other factors.

· Duty to Invest – really it’s a duty to hire a suitable person to fulfil this role

	**Trustee Act, RSBC 1996 – ss. 15.1 ((1) Trustee may invest in any form of property/security in which a prudent investor might invest (2) so long as not inconsistent with the trust)

	


	**Cowan v Scargill, [1985] English Chancery – Union trustees’ plan to restrict pension investment from investments overseas or in competing industries was a breach of trust. Duty to invest must be carried out in B (( financial) Int of beneficiaries. Trustee has to look at investments in the broadest way (diversify), get best return they can, commensurate with protecting the capital.  Duty to obtain greatest financial benefit for current and future beneficiaries. Trustees must not let own personal views affect their investment decisions. (followed in Kordyban v Kordyban, 2002 BCSC, and Froese, 1995 BCSC)

	Facts: a pension plan for “industrial” employees of the National Coal Board was administered by 5 board-appointed trustees and 5 union trustees. The Union trustees refused to approve a proposed policy because it didn’t prohibit investing overseas and in competing industries. The “board” trustees (plaintiffs) sought a declaration that the Union trustees were in breach of trust by insisting on an investment policy that contained such restrictions.

Issue: Were the Union trustees acting in breach of trust?

Court:

· Trustees have a duty to exercise their powers in the best interests of the present and future beneficiaries of the trust

· Best interests of the beneficiaries are normally their best financial interests

· Trustees must put interests of their beneficiaries first

· In the case of power of investment, the power must be exercised so as to yield the best return for the beneficiaries

· Trustees must not let their own personal views (ie. religious, moral, political) affect their investment decisions 

· Trustees may have to act dishonourably (though not illegally) if the interests of their beneficiaries require it

· As here, benefit is not solely financial benefit – it could take into account what would be the greatest benefit for the particular beneficiaries

· In rare situations would it be to the benefit of the beneficiaries to receive less money

· Heavy burden on trustee to explain why beneficiary should receive less

· But subject to these rare occurrences, under a trust for the provision of financial benefits, the paramount duty of the trustees is to provide the greatest financial benefits for the present and future beneficiaries.
· The standard required of a trustee in exercising his powers of investment is that he must

· Take such care as an ordinary prudent man would take if he were minded to make an investment for the benefit of other people for whom he felt morally bound to provide

· This includes the duty to seek advice on matters which the trustee does not understand, and on receiving that advice to act with the same degree of prudence

· It’s not enough to be honest & sincere (act in good faith); must maintain prudence and reasonableness

· Trustees have a duty to consider the need for diversification of investments

· Trust of pension funds are subject to the same rule as other trusts. The large size of pension funds emphasizes the need for diversification. 

· Those who pay into the fund, expect to receive a pension (benefit) from the fund. 
· Blankenship v Boyle (p 408) – money was put in bank of the union, at no interest so that union could use it for free. 

· Smith: this was actually quite fraudulent.

· Court: trustees were sued for breach of trust. Court affirmed that trustees should have undue loyalty to beneficiaries, and said money should not be invested with regard to the union as a whole
· Withers v. Teachers’ Retirement System (1978) court said trustees had acted properly in investing money into the city (to prevent its bankruptcy), and had done it all in BI of present and future beneficiaries of the plan and not out of general public welfare or job protection. The city makes massive contributions to the retirement system and its future longevity was key.
Conclusion: 
· “I see no justification for holding that the benefits to them should run the risk of being lessened b/c the trustees were pursuing an investment policy intended to assist the industry that the pensioners have left, or their union”

· Mgmt trustees are right and union trustees are wrong. It is inappropriate to exclude a significant range of investments from consideration when you’re trying to construct a diversified portfolio of assets.  Trustees can’t exclude these assets b/c union policy dictates it. Trustees have to act in best interest of beneficiaries. Pensions are for the benefit of those who have left employment, so if you’re trying to promote employment with pension funds, this is wrong if it puts the funds for pensioners at risk.
· Smith : quite a crazy case, but tells us useful stuff. Yet it has been taken as a clear authority on the proposition
( Duty of investment has to be carried out in a way that is in the BI of the beneficiaries. Trustee has to look at investments in the broadest way, get best return you can, commensurate with protecting the capital. 


	Harries v Church Commissioners, [1993] 2 All E.R. 300 – Trustees have duty to adhere to object of the trust – can’t invest contrary to that. In this case, court found Ts were investing consistent with object of charity. Smith: as long as Trustee has a reasonable basis to think they can operate a restrictive (ie. ethical) policy w/o materially diminishing the ROI, then they shouldn’t be judged ex post facto based on fact there was a diminishment of returns.

	Facts: Church Commissioners held substantial funds for the Church of England. Commissioners had the exclusive power and duty to act in all matters relating to the mgmt of those assets in accordance with the investment policy, which was that financial return was the primary importance of any investment, but proper account was to be taken of "social, ethical and environmental issues" so that for example there was no investment in companies whose main business was in armaments, gambling, alcohol, tobacco or newspapers. Bishops brought application in High Court for a declaration that 1)  Commission, in exercising their functions, are obliged to have regard to promoting Christian faith, and 2) in exercising those functions, they can’t act in a matter that’s incompatible with this object.
Issue: Whether the trustees were ignoring their duty to take proper account of the objects of the trust, to invest in social, ethical and environmental issues.
Court:

· There will be some cases when the objects of the charity are such that investments of a particular type would conflict with the aims of the charity
· Ie. cancer research charities and tobacco shares, Society of Friends and shares in companies engaged in production of armaments
· If trustees in those examples were satisfied that investing in a company engaged in a particular type of business would conflict w/ the very objects their charity is seeking to achieve, they should not so invest. The trustee should take this course even if it would be likely to result in significant financial detriment to the charity – though this is unlikely to occur just b/c you exclude one type of company from the array of possible investments.

· Trustees have duty to adhere to object of the trust – can’t invest contrary to that
· Court finds that the commissioners do have an ethical investment policy, and this policy is not inconsistent with the general principles above. Circumstances in which charity trustees are bound or entitled to make a financially disadvantageous investment decision for ethical reasons are extremely limited.
· Court finds the declaration sought by the Bishops is too ambiguous

Smith: As long as Trustee has a reasonable basis to think they can operate a restrictive policy w/o materially diminishing the ROI, then they shouldn’t be judged ex post facto based on fact there was a diminishment of returns.


	Board of Trustees v. Mayor of Baltimore, 562 A. 2nd 720 (1989), Part III – Prudent investing doesn’t require any particular style. As long as T doesn’t think it will materially degrade the returns, T can accommodate some social policy and will not be subject to breach of trust (re duty of loyalty/prudence)

	Facts: Mayor and city council passed an ordinance that required trustees to divest investments with holdings in South Africa. The trustees brought application saying this was unconstitutional. When you boil it all down, essentially it came down to this: if trustees were req’d to disregard their duties of prudence and loyalty in order to comply with the city ordinance, then the city ordinance would’ve been unconst’l. To support constitutionality of these ordinances, it had to be shown that restrictions did not modify these duties. This is basically what court held.

Issue: Was the ordinance constitutional or did it interfere with trustees’ duties of prudence and loyalty?
Court: said while it was likely that there might be some diminution of returns by these restrictions, it would only be a slight diminution and not enough to represent incursion on trustees’ duty of loyalty and prudence.
· Smith: Evidence was fairly one side. Trustees didn’t provide enough evidence showing big diminution. Evidence of city said diminution would be fairly minor.

· Court said ordinance related to 40% of the S&P index, and it would only cost .05% to make the changes. C.A. upheld circuit court’s holding.

· Smith: Prudent investing doesn’t require any particular investment style
“Trustee is under no duty to open a brothel in Nevada to where prostitution is legal, in order to maximize return to beneficiaries”

· “The Mayor and City Council of Baltimore were motivated to enact the Ordinances, in part, because the Trustees' prior investment practices offended a growing number of the systems' beneficiaries and residents of the City.  Moreover, given the vast power that pension trust funds exert in American society, it would be unwise to bar trustees from considering the social consequences of investment decisions in any case in which it would cost even a penny more to do so.  Consequently we conclude that if … the cost of investing in accordance with social considerations is de minimis, the duty of prudence is not violated. Accordingly, we hold that the Ordinances do not alter that duty.” Went on to say same thing about duty of loyalty.

· As long as you don’t think you will materially degrade the returns, you can accommodate some social policy and will not be subject to breach of trust


(e) Provide Information

· Trustees have a duty to produce any information that the beneficiaries wish to see

· Trustees are under no obligation to provide information if a request has not been made

· Except when minor reaches age of majority – inform of his interest and its nature

· Pension trusts have a different regime, special obligations relate to law

· There was law that said unless you had an interest in the trust and unless the information was such that you might claim to have a proprietary interest, then you couldn’t demand access to it

· This gave rise to questions regarding what documents of the trust would you think the beneficiaries would have a proprietary interest in

1) minutes that the trustees keep of why they reached particular decisions

2) if trustees sought legal advice and obtained legal opinion, is that trust property?

· This whole matter was reviewed by the PC in Schmidt v Rosewood
· Case hasn’t been followed in Canada, despite what text says

· Although the approach used in Schmidt is one that is used here ( It’s a highly useful authority

· Having an interest in the trust and identifying the document that trust property relates to is not necessary or sufficient to be able to demand that information requested be provided. It’s discretionary, depends on consideration of sufficiency of B’s interest, what classes of docs to disclose, and what safeguards should be imposed
	Schmidt v. Rosewood Trust (Isle of Man), [2003] UKPC (page 387-394) – Right to inspect arises from the T’s FD to keep B informed and to render accounts. It is neither sufficient nor necessary to have a proprietary right - no B has any entitlement as of right to disclosure of anything which can be described as a trust document. In deciding whether to disclose, should consider 1) does person have sufficient interest, 2) what classes of docs to disclose, and 3) what safeguards to impose

	Facts: Settlor (Mr. Schmidt) died unexpectedly and intestate – had settled two trusts in Isle of Man

· Mr. Schmidt’s son (appellant) made a claim for disclosure of the accounts and other information from the trustees of the two settlements. Appellant made these claims both personally (as beneficiary) and as administrator of dad’s estate. He felt initial disclosure by trustee didn’t give full picture – he expected to receive more money.

· The sole trustee of each settlement is Rosewood Trust (respondent)

· The appellant alleged breach of trust and breach of fiduciary duty
· The respondents argued that b/c he could not be seen as having a proprietary interest at this time, b/c there hadn’t been an appointment to him under discretionary trust, then he couldn’t have right/claim to disclosure b/c he had no proprietary interest in the property
Issue: Was the testator’s son, a discretionary beneficiary, entitled to disclosure of the trust documents? Did the Trustees commit breach of trust and breach of fiduciary duty by failing to disclose?
Court:
· Under the first trust, beneficiaries were a company, Mr. Schmidt, and other senior Lukoil execs. Trustees didn’t have power to add B’s, but had a wide power of appointment. Appellant argued father should be treated as having a 30% interest in the trust and that father had written to trustee designating son as beneficiary. Court decided it couldn’t decide this issue – can’t assume that the appellant, in his personal capacity is a beneficiary

· The second trust was similar to the first, except trustee had the power to add to the class of Beneficiaries ‘any person(s) or class of person(s) or charity’. Father had written to the trust stating that if he died he “wished” his share to be given to the appellant

· It’s not necessary to have a proprietary right in order to achieve a right of inspection of trust documents.
· Right to inspect arises not from equitable interest but the fiduciary duty that trustee has to keep beneficiary informed and to render accounts 

· Disclosure to discretionary beneficiaries:

· Discretionary beneficiary does have rights against the trustee, including right to have the trust property properly managed and to have the trustee account for his management

· Court concludes by saying there’s no reason to distinguish between discretionary and non-discretionary interests or between the rights of an object of a discretionary trust and those of the object of a mere power.

· It is neither sufficient nor necessary to have a proprietary right - no beneficiary has any entitlement as of right to disclosure of anything which can be described as a trust document. There may be confidential issues that justify trustee in refusing disclosure. 
· More recent cases have worked out the way in which the court should exercise its discretion in such cases. The claims of beneficiaries have to be evaluated by the court and balanced, by taking into account the following: 
1) do you have a sufficient interest: whether a discretionary object (or some other B with only a remote or wholly defeasible interest) should be granted relief at all;

· Consider nature of the trust, how many beneficiaries, how real the interest of the party is

2) what classes of documents should be disclosed, either completely or in a redacted form; and 

3) what safeguards should be imposed (whether by undertakings to the court, arrangements for professional inspection, or otherwise) to limit the use which may be made of documents or information disclosed under the order of the court.

· If you are the party asking for disclosure and propose safeguards then you have a better chance to get disclosure.
· With respect to the facts, the court concludes

· Appellant has a strong case for the fullest disclosure of these funds
· Appellant also has a strong claim to disclosure of documents or information relevant to the issue of whether, but for the breaches of fiduciary duty, more funds would’ve been available for distribution to Mr. Schmidt. 
Smith: in the end these things can be structured in such a way to achieve this, those 3 factors are appealing. Gives a lot of flexibility. This should produce more disclosure than less.


Is there a diff. b/w disclosure on this basis and production through litigation? In litigation there’s an implied undertaking that whatever you’re given in discovery is kept confidential unless and until it’s revealed in court (then public record). You could achieve the same result in trust case – ie. here’s the info but you can’t use it except in this trust matter. Trustee’s might have to keep information confidential b/c of beneficiaries.

	Froese v. Montreal Trust Company of Canada, 1996 BCCA – Custodian T has primary duty to preserve the trust assets, but this does not relieve them of “overarching” fiduciary duties (ordinary prudence and skill, use common sense, do what is necessary to protect interest of Bs, incl. duty to respond when necessary).

	Facts: 
· Plaintiff was an employee of a company, who had established a pension plan, with the defendant as Trustee of the plan. (D was really a custodian of the trust, whose job it was to safeguard the assets and make payments out to who, and how much, when the company instructs them to)
· Company adopted an early retirement (enhanced) program, of which P was a participant.

· Once P retired, company stopped making contributions. D didn’t react in any way and continued making payments. (There was a finding that had plan been wound up at an earlier point of time, everyone would’ve got paid in full) Eventually plan had to be wound up. Actuary reduced regular pension payments by 70% and the enriched early retirees by a significant amount more (they lost enriched payments, and extra payments were clawed back).

· P sued D for breach of duty, either for full payment of pension or damages. P said trustee had an obligation to warn pensioners that the company’s financial payments had become so irregular. If they had warned pensioners then they could’ve done something to protect their position (getting plan wound up earlier).

· D tried to argue that it had no obligation to warn Bs regarding the contributions b/c it was not an express provision in its agreement with the company

Issue: Did D owe duties to the Bs in addition to those imposed upon it by the agreement (with the company)?
Court of Appeal:

· D had primary duty to preserve the trust assets

· BUT this does not relieve D of “overarching”, fiduciary duties

· D had duty to use ordinary skill and prudence, and to use common sense

· D had obligation to protect the interest of the Bs. D had a special duty to be aware of info beneficiaries are not aware of and warn them if there are danger signs
· This obligation is not unlimited:  it arises only within the function assigned to or assumed by the trustee.

· D had a duty to respond (ie. make inquiries, inform B’s)
Application:

· In the ordinary course of its contractual responsibility as administrator or custodial trustee, the defendant became aware, as found by the trial judge, that required contributions were not being made.  In view of the fact that payments were flowing out of the fund, a prudent administrator, in my view, was required to make inquiries of the Company and possibly of the actuary which would have permitted the defendant to make a prudent decision about what should be done to protect the beneficiaries.  The duty of care it owed to the beneficiaries did not permit it to do nothing when the plan was at risk.
Conclusion: Thus, within the scope of its duties as administrator, D breached its duty of care to the beneficiaries when it failed to respond to the discontinuance of Company contributions. D was obliged to inform the beneficiaries that the plan was at risk. 

Smith: pretty onerous case. The idea of trustees in a private trust warning Bs doesn’t really arise (b/c role of administration and custodianship aren’t really divided). In these more complicated trust, court is saying your role as trustee has responsibilities .


(f) Provide Accounting
	Trustee Act– s 99 Passing of trustee’s accounts (1) within 2 years of probate, letters of administration or trustee’s appointment (2) annually if required by notice served by beneficiary (3) if trustees fails to do it or accounts are incomplete, has to attend court to show cause; court may direct removal, appointment of another or payment of costs

	Smith: Trusteeship can really be a black box. As trustee, you’re required in order to get probate to file a document showing assets and liabilities of deceased and who’s entitled. Beneficiaries are entitled to receive this accounting per statute (even under Rosewood principle). There’s a legal obligation imposed on the trustee to do it, but in many cases this doesn’t happen. Trustee will instead just pass the documents from the financial institution to the beneficiary.

· This is only often observed in a breach.


3. ***Performance Duties

· How trustee has to do their job (carry out these duties)
 (a) Standard of Care

· Standard of care and diligence required of a trustee in administering a trust is that of a man of ordinary prudence in managing his own affairs (Fales)
· Prudence – avoid speculative investments (ie. lottery tickets).

· Primary duty of trustee is preservation of capital (Fales)
· Can’t bet the company (as happened in Fales) – have no means to make it up if you lose the trust funds

· Fales/CL position: same standard req’d of all trustees regardless of specialization, professional trust company, etc.

· Unless administrator of a pension fund

· Pension legislation (both federal and prov’l)

· Reference is to handling the affairs/property of other people

· S. 8(5) of BC Pension Benefits Standards Act
· S. 8(4) of the federal act 
· 8(5) federal act requires higher SoC of professional trustee
· Administrator who in fact possess or by reason of professional business ought to possess a particular level of … skill…shall employ that particular level of skill in administration of the pension fund

· If you have special skills or knowledge, you’re expected to use them

· Once the professional/corp trustee in Fales encountered difficulties with co trustee, if CPF felt they should sell the shares and widow was blocking it, then they should’ve applied to the court for advice and directions to compel her to authorize the sale.

	Fales v Canada Permanent Trust Co, [1977] 2 SCR 302 – the SoC and diligence required of a trustee in administering a trust is that of a man of ordinary prudence in managing his own affairs. Has been applied equally to professional and non-professional trustees. Regardless of terms of the will, a trustee’s primary duty is preservation of the trust assets. Can’t be relieved of duty to exercise prudence, ordinary skill and common sense. S. 98 (now 96) allows one trustee to be relieved of personal liability for a breach, where the other trustees can make good on the loss, and where trustee acted honestly and reasonably and ought fairly to be excused.

	Facts: A testator left the residue of his estate to his trustees to pay the income to his widow (Mrs. W) for life, with remainders over to their children. He appointed Mrs. W and Toronto General Trusts Corporation as his trustees. Canada Permanent Trust Co. was the successor corporation of TGTC. The courts construed the will as imposing on the trustees a trust for the sale of the residue and its investment in trustee investment, w/ a power to postpone the sale and conversion.

· 60% of the residue of the estate was invested in a company that eventually went bankrupt. The trustees had entered into a share exchange arrangement to exchange unmarketable shares for shares of another company (still not into trustee investment (based on list)). The trustees sold half of the shares, but retained the remainder in the company. Much of the investment was lost when the company went broke. 

· The children sued trustees, claiming damages for breach of trust (failed in duty of care) for holding onto the shares for so long. The trustees claimed the wife as co-trustee. Mrs. W counter-claimed saying she wasn’t liable, and she sued for lost income.

Issue: 1) had CPT failed in DofC, 2) was Mrs. W liable with them and if so could she be exonerated ?
Court:

· CPT was not wrong exercising power to hold these shares and enter into the exchange arrangements (the shares could’ve been sold prior to bankruptcy without loss), but the main complaint was that CPT had a duty to sell those shares and buy trustee investments as soon as could reasonably and advantageously be done and that such duty was breached

· Not really prudent to hold onto these investments – shares were speculative

· Traditionally, the SoC and diligence required of a trustee in administering a trust is that of a man of ordinary prudence in managing his own affairs; has been applied equally to professional and non-professional trustees.
· The weight of past authority has been against making a distinction b/w a widow, acting as trustee of her husband’s estate, and a trust company performing the same role. Trustees should act with ordinary prudence. This can be modified up to a point by the terms of the will, and in the present case they were given wide latitude. But however wide the latitude in the will, a trustee’s primary duty is preservation of the trust assets. Enlargement of power doesn’t relieve them of using ordinary skill and prudence nor of using common sense.

· Where a trustee has a duty to sell, call in and convert to investment, heavy burden is placed on trustee to show that delay was reasonable, where delay resulted in losses

Application:
· CPT had a duty to keep its co-trustee informed due to the nature of the investment (speculative) and since it constituted the principal asset of the estate

· Without doubt, CPT breached the duty it owed to the residuary beneficiaries.

· Court declines to decide whether a higher standard of diligence should be applied to paid professional trustees, since CPT failed either way.

· In making the exchange, CPT should’ve realized the shares were speculative, and should’ve sold them. CPT couldn’t sit idly by and do nothing as the shares declined to nothing.

· The court points out a number of failures on the part of CPT

· Regarding Mrs. W as co-trustee: her failure to respond affirmatively to 3 or 4 half-hearted suggestions for sale is not sufficient to protect CPT. They hadn’t given her an intelligent analysis. She hadn’t received the annual reports that revealed the grave financial situation.

· It would not have been enough for CPT to have acquiesced in the refusal of its co-trustee to sell; if after a recommendation and proper explanation Mrs. W remained adamant, then CPT should’ve applied to the Court for advice and directions.

· Relief under s. 98 (now s. 96)

· CPT’s actions/inaction in this case were not reasonable – they should not be relieved by s. 98 of the Trustee Act
· Regarding relief, the law does not distinguish between active and passive trustees. Mrs. W became obligated to exercise an independent judgment in carrying out her duty to the beneficiaries, which in failing to sell the shares in timely fashion, she breached.

· S. 98 allows one trustee to be relieved of personal liability for a breach, where the other trustees can make good on the loss.

· Relief is possible where trustee acted honestly and reasonably and ought fairly to be excused.

· Court finds she acted honestly and reasonably, especially in response to the information she was given by CPT. She should be excused.

· The widow is jointly liable but we will relieve her from liability under the Trustee Act, which means CPT are liable for the whole amount. But widow doesn’t get interest for time when they didn’t get paid, b/c you were at least in part responsible for it.

Conclusion: SCC reinstituted damages set by TJ payable to beneficiaries, dismissed CPT’s claim against Mrs. W, and dismissed Mrs. W’s claim against CPT.


· One of the key things in discretionary decisions is that trustee has to show they applied their mind. If they just weren’t paying attention or doing what they were supposed to do, a court will have a hard time finding in their favour.
	Learoyd v. Whiteley (1887) – standard relates to Prudence

	“…the law requires of a trustee no higher degree of diligence in the execution of his office than a man of ordinary prudence would exercise in the management of his own private affairs. …but it is the duty of a trustee to confine himself to the class of investments which are permitted by the trust, and likewise to avoid all investments of that class which are attended with hazard.”

Smith: in the end if you’re talking about prudence, it’s got to screen out elements of speculation

· For pensions – usually relates to managing affairs of others

· Pension statute – the more qualified you are, the better job you have to do.


(b) Duty to act personally

When may trustees delegate?

· Old law: trustees can never delegate, must always act personally
· It’s now the exception rather than the rule to delegate to others (ie. investment decisions to professional)
· Most trustees should delegate part of their functions. How they do it is important. Relationship they have with agent is important. There are certain things they should not delegate

· General rule: trustee must undertake to perform personally those duties requiring the exercise of his discretion (especially not dispositive discretion – who gets what). Trustee must show they applied their mind to the exercise of the discretion.
· Exception if terms of appointment allow a trustee to delegate some or all of those duties. (Bellai)
· But trustee is still responsible for making the decisions (Bellai)
· Exception If in the circumstances it would be prudent for a person in the ordinary course of business to delegate those duties, a trustee is permitted to do so (Speight v. Gaunt, Bellai).
· Exception: A trustee may appoint an attorney to act on his behalf in another country (Stuart v. Norton).
· Exception: if allowed by statute (Bellaii).  Trustee Act of BC permits Ts to use solicitors and bankers (s.7), the appointment of attorneys when the trustee intends to be out of the province (s. 14), and delegation in relation to investments (s. 15.5).
· Exception: if the duties are not required to be performed personally or if it is clearly necessary, as there is no other practicable way for the trustee to perform (Bellai); 
· Even where a trustee may delegate, the trustee must act prudently. 
· The Trustee must 1) select the agent, 2) the agent must be employed within the agent’s area of expertise, and 3) the agent’s activities must be supervised with reasonable care.
· Trustee can’t defer to other trustees 

· Exception for ministerial matters (preparing tax return, routine dealings with 3rd parties)
· Trustee can’t ask beneficiaries to make the decision

· Trustee has obligation to personally make sure trust document is followed and actions are within the law

	Speight v. Gaunt, (1883) 9 App. Cas. 1, H.L. (p 351) – If in the circumstances it would be prudent for a person in the ordinary course of business to delegate those duties, a trustee is permitted to do so and is not liable where Bs suffer a loss through fraud/neglect of the agents. (See s. 15.5 TA)

	Facts:  S died, had appointed G as one of 2 unpaid trustees in will

· G invested considerable sum of money in bonds of three municipalities, using services of stock brokers. Stockbroker said they needed the money to complete the purchase. G asked for bonds a few times over 3-4 weeks, but broker said they were still coming. Stock brokers went bankrupt and hadn’t properly used funds to purchase the bonds. 

· Beneficiaries sued G claiming damages for breach of trust (saying trustee shouldn’t have used the broker or waited on him for so long).

· They succeeded at trial, decision reversed on appeal, they appealed to H.L.

Issue: Is the trustee liable for having given the funds to the broker to invest on behalf of the beneficiaries? NO

Court:

EARL OF SELBORNE LC:

· Ex parte Belchier: trustees not bound personally for transacting business according to the usual mode (ie. using agents) used by persons acting with reasonable care and prudence with their own accounts. If under such circumstances, and without misconduct/default on the part of the trustees, a loss takes place through fraud/neglect of the agents employed, trustees are not liable for the loss
· Was it a breach? 

1) Was it proper for the respondent as a trustee to use the agency of a broker for the purpose of the intended investment? Yes – usual and regular course of business for the money to pass through the broker’s hands. 
2) Whether the payment of money to the broker was justified under the principle of Ex part Belchier? Yes
· Trustee hadn’t acted unreasonably in using broker to do the deal. As a result trustee wasn’t liable.

· There’s really no discretion being exercised here. Investment decision has already been made – purely a ministerial function. Trustees can’t be expected to do the trade themselves.

LORD BLACKBURN:

· a trustee is not to be blamed if he honestly, and without knowing anything that makes it exceptionally risky in his case, pursues that usual course

LORD FITZGERALD:

· Although a trustee cannot delegate to others the confidence reposed in himself, he may in the administration of the trust fund avail himself of the agency of third parties, such as bankers, brokers, and others, if he does so from a moral necessity or in the regular course of business.
· If a loss to the trust fund should be occasioned thereby, the trustee will be exonerated unless some negligence or default of his has led to that result.
Held: Appeal dismissed.


	Trustee Act, ss. 7 (Power to authorize receipt of money – can delegate banker or solicitor as agent, still liable if trustee permits money to be in hands of agent for longer than reasonably necessary) 15.5 (Delegation of authority wrt investment (2) … that a prudent investor might delegate in accordance with ordinary business practice. (3) trustee must exercise prudence in selecting agent, establishing terms/limits of authority, acquainting agent with investment objectives, and monitoring agent. (5) trustee not liable for agent if complied with (3),  ) and 95 (Implied indemnity of trustees - Trustee not liable for anything anyone else does, unless it results from trustee’s own wilful default)

	· Very few cases where the trust requires trustee to act personally – 15.5(6)

· Often trust requires that trustee delegates investment to investment manager
· Trustee not liable for anything anyone else does, unless it results from trustee’s own wilful default

· Although trustee can still be liable for not carefully watching the other agents, or making a poor choice in the first places

· If the financial reports have been doctored it would be hard to say trustee failed in duty to select and supervise


	In Re Vickery, [1931] 1 Ch. 572 (p 358) - [interpretation of wilful default] Trustee is only liable for breach if the breach is occasioned by his own wilful default. WD: you actually know that what you’re doing is a breach or you’re reckless and don’t care. Can read this into s. 95

	Facts: D, the sole executor of a testatrix, employed a solicitor in the administration of the estate. During the course of the administration, one of the beneficiaries told D that, for a time, the solicitor had been suspended from practice.  D continued to employ the solicitor, who eventually absconded with some of the assets of the estate. The beneficiaries sued D, claiming damages for breach of trust.

Issue: Question of application of s. 95 and was there wilful default?

Court:

· Trustee can employ other solicitors. Has to use own discretion in selecting an agent, and should employ him only to do acts within the scope of the usual business of the agents

· Trustee is only liable for breach if the breach is occasioned by his own wilful default

· A person is not guilty of wilful neglect or default unless he is conscious that, in doing the act which is complained of or in omitting to do the act which it is said he ought to have done, he is committing a breach of his duty, or is recklessly careless whether it is a breach of his duty or not.

· WD: you actually know that what you’re doing is a breach or you’re reckless and don’t care

· Can read this into s. 95

· Court concluded that on the facts, D had been guilty of an error of judgment, but not of wilful default, and dismissed the action.
Smith: I’d be surprised if this is given as broad a view today. Today they’d say wilful means you knew what you were doing, it was intentional or you should’ve known (constructive knowledge). He’d be surprised if this trustee would get off on this today.


	Bellai v. IWA (Trustees), 2003 BCSC – Case affirms trustee’s duty to act personally. Outlines situations where trustee can delegate. Even where trustee is permitted to delegate, they still have ultimate responsibility for decision making. Trustee not permitted to abdicate decision making ( breach of trust.

	Facts: B receives a forest industry pension from IWA. He claims he should be given credit for past service from 1959, and is only being credited for service from 1972.
· B commenced this action seeking a declaration that he is entitled to an increase in his pension, alternatively, damages for breach of the Plan.  The trustees reject his claim.
· The audit committee of the Board of Trustees considered B’s claim October 30, 1996, and denied the claim.

Key issue: 1) Have the trustees properly considered the application, or acted within their authority in delegating the decision to the audit committee? 2) Is this a case where the court should interfere with the decision of the trustees?

Court:

1) … The question is whether the trustees themselves gave the matter any consideration, and whether the consideration by the committee met their obligation to consider the application….

· “As a general rule, trustees may not delegate any of their powers or duties.  The maxim puts it succinctly: ‘Trustees are to perform personally.’  

· If the trustees shift the obligation to perform to others, they have broken their promise.  
· An alternative approach is to say that it is the settlor’s prerogative to choose trustees; if the trustees delegate, they have in effect usurped a right that belongs to the settlor.

· Delegation is permitted (a) if it is expressly authorized by statute or by the trust instrument; (b) if the duties are not required to be performed personally; (c) if it is clearly necessary, as there is no other practicable way for the trustee to perform; or (d) if it is common business practice to delegate the particular power or duty

· If delegation is permitted, trustees may use agents, but they are still responsible for making all decisions.  In other words, ultimate responsibility for decision making rests with the trustees; all they are entitled to do is have the agent perform a particular duty or give advice.  Trustees, while permitted to delegate some of their duties, may not delegate all of them, since that would amount to an abdication of responsibility.”

· Court agrees with B’s arguments that there is no evidence that the Board of Trustees actually considered B’s claim beyond a simple ratification of the decision of the audit committee.

2) 

· No evidence to support that the Board of Trustees exercised their discretion at all.  They appear to have relied solely on the report of the audit committee, and there is no evidence that they gave it any consideration aside from simply endorsing it.  The wording of the plan indicates that it is a decision the Board of Trustees should make, and a decision that is in their sole discretion provided they are acting in good faith.
Conclusion: Board just failed to exercise their discretion. Trustees didn’t consider the issue, just accepted what audit committee decided. Court sent board back to make the decision.

Smith: if you’ve got a discretion, for gosh sake exercise it. Apply your mind to it.


(c) Duty of Impartiality (a bit fiduciary)
· All about fairness;  “Duty of even handedness”
· Duty to remain impartial between the interests of the life tenant and remainderman in maintaining income and capital (Howe v Lord Dartmouth)
· Usually arises in discharge of T’s admin powers where some discretion is exercised– ie. sell investments or retain investments – but the impact of the exercise of those powers has a real and substantial fin’l effect on the B’s
· Trustee must exercise those admin powers in a way that holds the balance fairly b/w the two classes of Bs (Re Smith)
· generate reasonable return for the income beneficiary, but not at the cost of wasting the capital
· Ts are impartial when they ensure that each beneficiary receives no more or no less than what is required by the terms of the trust
· No beneficiary can receive a greater advantage or bear a greater burden than other beneficiaries
· If trust assets aren’t producing sufficient income, T’s may be required to sell capital to create liquidity (Re Smith)
· Lottman says if you’ve got land, that rule doesn’t apply unless will says otherwise
· Will governs if it says “sell everything” or you “can’t sell”
· However this has been overturned and today the court would compel T to sell land
· Current investment climate (w/ low returns) makes this duty quite difficult 

· Circs in which courts will/will not review the exercise of discretion of trustees are quite clear
· Is there an obligation to sell everything? There shouldn’t be
	Re Smith, [1971] 1 OR 584 (HC), aff’d [1971] 2 IR 541 (CA) - “The general principle”. Case illustrates instance of a clear breach of duty of impartiality. Ts ignored life tenant and listened only to remainderman; failed to adhere to the trust, which gave them power to sell/vary the trust assets. Where trust assets aren’t producing sufficient income, T’s may have to sell capital.

	Facts:

· Applicant: Virginia Smith (widow of Frank Smith), mother of respondent Peter Smith

· Father died and left son large # of shares, asked him to give his wife ¼ of the income from the shares

· When Peter turned 21, he set up a trust giving mom ¼ of the shares, plus such other assets

· After a 4-for-1 share split, applicant found she was not receiving adequate income. She instructed her solicitors to write to the trustees asking for more income (to rejig the portfolios). Trustees responded by saying “thank you, we will speak to Peter and get back to you”. Applicant/lawyers never heard back, and wrote trustees informing them that they received instructions compelling trustees to exercise discretion wrt the investments in the trust and for damages for breach of trust.

· Trustees never acknowledged receipt of the last letter, and so the applicant contacted the courts in this proceeding

Issue: have the trustees committed a breach of trust owing to failed exercise of duty of impartiality?
· The trust allowed the trustees to convert shares into any other shares, but they thought they weren’t allowed to do this, from conversations they had with the son, who said he only wanted to hold Imperial Oil Shares (which wasn’t giving off a very good return at the time).
· Court found this was a clear breach of duty of impartiality. Trustees improperly recognized their power of sale. They had to exercise this power wrt both beneficiaries. 
· Trustee has not maintained an even hand as bw the life tenant and her son in his position as contingent remainderman
Conclusion:

· Court removed the trustee b/c it would be impossible to restore confidence in this trustee.

· She was awarded costs against trust company, but trustees didn’t have to pay the difference in income that the widow missed over the years.

Smith: if trustees were unsure about interpretation of trust instrument, they could’ve applied to court to see if it gave them power of sale. Had they done this, and acted on it, the trustees would’ve got costs paid out of the trust fund. Conclusion of case was right. Trustees actually got off light


Trusts for sale

( trusts where the trustees are under a duty to sell the assets and invest the proceeds of the sale in authorized investments

· Problems arise in trusts for sale, because the life tenant is entitled to the net income from any authorized investments, but sometimes the trust is invested in unauthorized investments which may not produce any return, or it produces a non-income return
· Even balance cannot be maintained with these unauthorized investments

· Howe v. Lord Dartmouth says that trustee has to remain impartial between the life tenant and the remainderman, in maintaining income and capital.

· Trustees should sell and invest in authorized investment, but the timing may be bad – so courts have had to create a series of apportionment rules to hold an even hand b/w capital and income beneficiaries in the period before sale.
· Two key questions should be considered: 
1. Is there a trust for sale? 
· Either expressly by trust instrument, or by implication under the rule in Howe v Lord Dartmouth, dealt with in Lottman v Stanford
2. How do the courts “apportion” pending sale

· Life tenant not entitled to actually income from unauthorized investment, but “notional” income
· Value of unauthorized investments x appropriate income % = notional income

	Lottman v. Stanford, [1980] 1 SCR 1065 (p 368)  - “Trusts for sale” – Rule compelling trustee to sell wasting, non-income producing personalty was not extended to real property by the SCC. (Smith: dated case, all dealt with through statute)

	Issue in this case:  Whether unproductive real property that was being held for the benefit of widow for life and then for other beneficiaries, was subject to the rule in Howe v. Lord Dartmouth, 
Argument was: 

· Rule of Howe v. Lord Dartmouth should apply

“a rule requiring the trustee of an estate settled in succession to deal even-handedly b/w the life tenant and the remaindermen. It operates to compel, where its operation is not excluded by the testator, a conversion of wasting or unproductive personalty, and the investment of the proceeds of such conversion in trust instruments. By this means the life tenant is assured of an income from the assets of the estate and the capital of the estate is preserved for the remainder interests upon the demise of the life tenant.”

( Duty of impartiality requires trustees to sell wasting personalty and invest in authorized, income-producing assets

· If in fact you weren’t getting any return out of the investments, under certain circs, trustee was obliged to pay notional income to B for life, by making a capital charge. Would cut down capital. But if capital was appreciating, it could work out.

· B/c of history in the UK, this rule only applied to personal property. Courts in Ontario said it should apply to real property as well. 
· Madam Justice Wilson said it should, at the CA – p 370: 

· “Real estate is not a sacred cow in Canada as it was in England…I see no reason why in the current social context in Canada a trustee’s powers and duties in relation to realty should be any different from his powers and duties in relation to personalty. I would therefore in an appropriate case apply the rule to unproductible or under-productive real estate.”
· McIntyre J was not convinced that it should be applied – doesn’t see positive reason for doing so, should be left to the legislature.
Smith: I don’t know why they put this in the book, case is dated. This stuff is all dealt with in statute, don’t have to deal with old equity rules for the UK. When you look at the result in this case, very similar to Re Smith, except in one you have shares of oil company and in another you have shares of land, and you get diametrical results.


Corporate Distributions

· When you invest in a company, that you don’t control, and you get certain kinds of distributions from the company, you have to ask, Is it income or capital?

· In Waters, 1950’s, the court was clear the form that the corporation chooses for the distribution is determinative. Form is substance.

· In Waters, court found distribution of extra shares meant it was a capital receipt, so formed part of corpus of the trust. Because it was a capital receipt, it wasn’t income and shouldn’t all go out to the life tenant. Life tenant may receive income on the new shares, but it shouldn’t go to them outright.

· Back in the 1950’s, this was an okay decision.
· Modern view: Re Welsh demonstrates there’s so many more things that companies can do, so applying such a fixed rule will lead to injustice. In Re Welsh, they say this doesn’t make sense.

Distinction should be drawn between investments in public and private companies
· Public companies – no trouble determining what the division is b/w income and capital B’s
· It’s clear from distribution what it is
· Generally, any dividend paid on shares of pubco is going to constitute income and will go to income B, even if it’s a large, special dividend
· Capital transaction would be fairly obvious – ie. if share is redeemed for cash. Goes into capital, gets reinvested. In future years Income B’s will get some return from that.

· If you sell shares in pubco and realize a capital gain, half of the CG is included in income for tax purposes. This is not income for income B however. Capital was converted into cash, tax bill has to come out of those proceeds. What remains is capital of the trust. The fact that ITA taxes gain on share, doesn’t make it income even if ITA calls it income.

· One exception is stock dividend ( capital receipt unless DRIP
· Normally dividend is going to be income even if the company chooses to distribute an asset of the company as a dividend.

· However, if the company issues a stock dividend, it’s treated as capital unless there is a dividend reinvestment plan (cash dividend can be applied to buy more shares). Same as if there’s an option between cash or stock (but this usually doesn’t happen – usually just cash or DRIP).

( These types of rules for pubcos are underscored by the Waters case – the form pubco chooses is determinative.

· Private Company
· Waters doesn’t work when you look at investments in private companies.

· Different rules apply to private companies, they may do transactions for different reasons that may not be apparent from the form the transaction takes. Have to consider what testator ought to have known.

· Welsh: Consider entire language of the will and surrounding circs at time of execution in order to determine testator’s intention at the time of the will. Did the testator intend the assets of the estate to be the capital from which income would be derived? Court may consider form but overriding consideration is testator’s intention.
	Waters v. Toronto General Trusts Corp., [1956] SCR 889 (p 374) – the form that the corporation chooses for the distribution is determinative. Form is substance.

	Facts: A company decided to issue new preference shares in order to make available to the SH a large undistributed surplus. The trustees of an estate received 64,000 of the new shares as a stock dividend, of these 18,000 were subsequently redeemed. A dispute arose between the life tenant and the remaindermen as to who was entitled to the stock.
Issue: Where a company distributes earnings through a stock dividend, rather than paying out dividends, who between the life tenant and the remainderman is entitled to that stock? What is “income”?

Courts:

· The receipt of income or capital will depend on the acts of the company
· The right to receive a dividend and its receipt constitute a payment of income to the SH which belongs to the life tenant to whom the substituted stock goes as to a purchaser

· Where a company directly capitalizes its earnings with no option of a dividend, and the company has not intended to pay a dividend, then the result is in substance capital
· Principle: unless the earnings actually or constructively pass from the company to the SH, there is capitalization
· When earnings are “capitalized, they cease to be “earnings”, they become part of the capital assets. If the transaction has no elements of dividend and purchase, the shares prima facie are not income.

· If a company converts the earnings into capital, the “intention” of the company must be to effect this change – it intends to distribute capital assets. 

· A stock dividend does not appear to be “income”.


	Re Welsh, (1980) 28 OR (2d) 403, (HC) (p 378) – How to determine income or capital in context of private company investment? Consider entire language of the will and surrounding circs at time of execution in order to determine testator’s intention at the time of the will. Did testator intend that assets of the estate at death would be the capital from which income would be derived? Court may consider form but overriding consideration is testator’s intention.

	Facts: Testator died and left shares of a private company (Welsh Lumber) to his second wife as life tenant with the remainder to his children. Shortly after the testator’s death, the company sold all of its capital assets and distributed the proceeds as dividends (because of advantages). Second wife had also died. Her estate was petitioning for those dividends as income

Issue: who is entitled to the proceeds from the company – the LT or remaindermen? Income or capital?

Court:

· If you apply Waters, her estate would be entitled to all these dividends as income. Court here was alive to this possibility.

· Capital in the context of estate problems means the value of the assets of the estate as of the date of the testator’s death. Any increase from that figure would be income.

· Smith: “any increase” isn’t right,

· In determining income or capital, must consider entire language of the will and surrounding circumstances at time of execution, in order to determine testator’s intention at the time of the will.
· Testator conferred upon his trustees a limited power to encroach upon capital for the benefit of the testator’s wife for maintenance or in case of illness or other adversity. The testator also conferred upon his trustees the power to sell, call in and convert into money the whole or any part of the estate in their absolute discretion, and to retain any investments notwithstanding that which may not be trustee-authorized investments. The testator clearly intended that the assets of his estate at time of death would be the capital from which the income would be derived. He clearly intended that the value of his interest in Welsh Lumber to be the capital of his estate, and to be held as part of the residue of his estate after payment of specific bequests.
· The source of the income was to be the interest earned from this capital sum, and the limited power to encroach upon it for the benefit of the wife supports this interpretation.

· The judge didn’t find Re Waters to be of assistance – cases relate to distribution of surplus income, not surplus capital.
· It is clear that the Court may look at the form of the transaction or at the substance, but that the overriding consideration must be the intention of the testator as expressed by the words of his will and in the circs in which that will was executed.

· Smith: it’s clear that this should be treated, not as income but as capital, b/c this testator would not have intended that the vast bulk of the estate would be transacted in a way that it became income. I agree with outcome, but the result is really to turn the Waters case totally upside down. There’s no point in saying form is substance. You have to look at testator’s intention after you consider what the form is. (waters says you should know what company could do and contract on that basis in your will). 

Conclusion: Should be capital


· How can you go about this and avoid having a conflict later?

· Can approach income beneficiaries ahead of time to agree to categorize a transaction as capital, not income. If they want 10%, then have to get remaindermen to agree as well.

· It’s always better to come to an agreed situation

· If that won’t work, trustees can apply to court for instructions

· Welsh represents more of a current attitude on these issues

(d) Duty of Loyalty (***FIDUCIARY DUTY***)
(i) Duty to act only in best interests of beneficiary

· In exercising discretion, T’s have a positive duty to act only in BIofB so long as not acting contrary to basic terms of the trust
· Includes duty to avoid conflict of interest
· Trustee can’t take improper acts into account, or use improper motives (Fox v Fox Estates)
· Cowan v Scargill – improper for Ts to take into account union interests. Duty to obtain best financial benefit for B’s – act only in BIoB. Duty of loyalty required no loyalty to union’s cause.
(ii) Duty to not profit from office of trustee

· Keech v Sandford - seminal case
· Self Dealing. Trustee is prohibited from dealing directly with trust by either buying assets, selling assets or loaning money. Trustee can’t profit from the relationship.
· Problem: Trustee can’t be on both sides of the transaction and do what is in best interest of the trust/beneficiary (conflict of interest)

· Fair Dealing (with 3rd party). Trustee’s position may enable them to enter into transaction with third party which gets them some benefit
· Again, T cannot benefit from their position as trustee. If T breaches duty, then they will be required to account for profits

· T can’t obtain a benefit for themselves even where the B/Trust is unable to take advantage of it (Keech v Standford, Boardman v Phipps).

	Boardman v. Phipps, [1967] HL – This case stands for how strongly the courts apply the duty of loyalty and FD of the Trustee. If you do breach this duty, any profit made has to be turned over to the Bs, regardless of whether there was a conflict or not.

	Facts: 
· Testator died, leaving estate to three sons and his daughter. Estate consisted of shares in a private company. Trustees were his widow, his daughter and Mr. Fox (an accountant and professional trustee).

· Boardman was the solicitor to the trust and for his co-appellant Tom, one of the sons of the testator.

· Boardman and Fox felt company was asset rich but returned poor returns – Boardman and Tom decided to embark on an open and honest scheme to control the company and increase returns. They made trustees aware of it. Eventually Boardman and Tom decided to purchase shares in the company in their own name.

· Other son JA found out about scheme and was initially supportive.

· Boardman became chairmen and then started liquidating company, which benefited the SHs and the trust.

· Son JA commenced an action against the appellants Boardman and Tom
Issue: Whether in making the profit, Boardman and Tom Phipps were acting as fiduciaries and therefore whether the money made should be counted as trust property?
Court:

· Despite the fact that they acted in reasonable good faith, Boardman and Tom didn’t disclose to Bs, so they had to give up all the benefit they had made

· Everyone seemed to think that given their effort they need to be compensated for their services
· They were seen as profiting from their duty as trustee because:
· Their position with the trust allowed them to obtain special knowledge and put them in a special position to deal with the company and to make the money.
· Co was a private CO, the opportunity to purchase was only presented to them because of the trust
· They did not seek or obtain informed consent from all the trustees and beneficiaries in negotiation the purchase of the shares.
· If Trust could not purchase the shares, could Boardman and Tom purchase the share?
· No even if Trust can not make the purchase, neither can the trustees  (Keech v Sandford)
· B can not profit from the trust in any way 

Note: B and T were held to breach their duty as trustee, but it should be noted they were not trustees
· B and T were acting as agents of the trustee, therefore they were to act as trustee would, in best interest of B

Conclusion: HL by majority held that the appellants were fiduciaries who had to account for their profits. However, given the effort and expenses that the appellants had incurred in pursuit of their honest but mistaken belief that they had the full approval of the trustees and beneficiaries when they acquired the shares, they were entitled to a quantum meruit calculated on a liberal scale for their services.


	Keech v Sandford, (1726) 25 ER 223 – trusteeship is paramount – Ts cannot use their position for profit EVEN IF the Bs couldn’t have the benefit. If trustee breaches FD, trustee must account for profits.

	Facts: Trustee held a lease in the name of an infant. Lease expired and lessor refused to re-lease to infant b/c the infant could not grant the necessary covenant. Trustee obtained the benefit of the lease for himself. Proceedings were launched in the name of the infant as plaintiff to seek the transfer of the lease into his name and for an accounting for any profits made.
Issue:  Where B is unable to enter into lease, can trustee obtain the benefit of the lease? (NO!)
Court:

· The trustee should have let the lease run out rather than have the lease to himself

· It might seem unfair that the trustee is the one person who cannot have the lease, but this rule should be strictly upheld

· Case stands for proposition that trusteeship is paramount – trustee cannot use their position to profit from the office EVEN IF the beneficiary couldn’t have the benefit ( breach of (fiduciary) duty
Conclusion: Court ordered lease assigned into infant’s name and an account of the profits made by trustee.


(iii) Transactions with the “trust” – void or breach
· Fiduciaries may often find themselves in conflict-of-interest situations, b/w their own self-interest and that of the Bs of the trust
· Ie. if fiduciary accepts a bribe in exchange for selling B’s property for lower than market value; where they possess the ability to facilitate B’s interests but fail to act;  where they fail to disclose their fiduciary activities to their beneficiaries – B has to be sufficiently informed to be able to advise their fiduciary

· Harrison v Harrison, (1868)

· Trustee sold some of his own bank shares to the trust in good faith

· B consented to purchase, but didn’t know T was the vendor

· When the bank later failed, B sued T and the court set aside the transaction. While the identity of the vendor was immaterial to the failure of the bank (T had no knowledge that the bank would fail), the court held that in potential conflict-of-interest situations, the presumption of fraud or wrongdoing is so high that all transactions occurring under such auspices, though perhaps innocent and free of conflict, must be rendered void by law.
· The decision in Harrison, like that in Keech v Sandford, is based on the proposition in Regal (Hastings) Ltd. v. Gulliver, that fiduciaries may be found liable for breach of duty simply by acting other than in the BIofBs, even in the absence of malevolent action or improper motivation.
· Dealings that carry with them the potential for conflict are forbidden even before any conflict occurs.
· The Rule against conflict of interest performs a number of important functions:
· It protects Bs

· Deters fiduciaries from deviating from the fiduciary standard of utmost good faith

· Provides the basis for penalizing those fiduciaries who actually depart from it.

(iv) Transactions with beneficiaries – “Fair-dealing” rule

· Rule about fair dealing – there’s very little authority on it
· Fair Dealing (with B). For example, Trustee holds property for X and Y. Trustee offers to buy X and Y’s interest in the property.
· Problem: At least trustee is only on one side of the transaction now, but T is still in a conflict. T can’t fulfill obligation to act in BIofB if T’s acting opposite B in a transaction. How can T get B best deal if T’s the one offering to buy? 

· T has to tread very very carefully, even in a situation where the T tries to do the right thing it might be interpreted to be a breach of this duty because of the potential for problems and conflicts of interest
· Smith: T’s obligation to act in BIofB doesn’t mean T has to expose themselves to financial obligations outside the trust
· T’s isn’t obligated to find money for the trust, or advance own money to the trust.

· T only has to look after B to extent that trust allows, and not over extend that obligation beyond the trust
D. POWERS OF TRUSTEES 

· First proposition: Trusts will be enforced, but powers are permissive. 

· In the case of powers, trustees are not under a duty to exercise the power. 
· Trustees however stand in a general fiduciary relationship to their beneficiaries and should be alert to the possibility of using their powers – powers vested in trustee cannot simply be ignored

· The minimum required of a trustee who holds a power is to exercise some judgment about whether or when to exercise it.

· Important to differentiate b/w what is obligatory and what is permissive.
· There may be a duty, but there’s a range of options as to how that gets done.

· In Tempest – obligatory to sell but T had power to select what to invest in. Court said it was entirely within T’s right to choose what to invest in. There was also borrowing required, and it was within T’s power whether to borrow or not.
· Caveat: there is lots of scope as to whether something is an obligation or power.
· Second: it is for the T and not the court to decide if and how the power is to be exercised.

· Courts: tend to defer to trustee’s judgment in exercise of powers, but they will quash the exercise of a power if Ts have acted outside the scope of their discretion or have failed to observe one of the applicable basic duties.
· may intervene and exercise the discretion themselves, where the Ts have failed to exercise their discretion
· In absence of bad faith, if T makes decision within the sphere of reasonableness, courts need to be hands off

· Gisborne: CA said it’s up to T’s to do it and they’re doing the right thing. HL said court shouldn’t comment on whether it’s right or wrong, just say whether it’s their power or not.

· Caveat: Courts have shown increased tendency to intervene where the power hasn’t been exercised – T has not properly exercised discretion and has in fact failed to exercise discretion

· Where there’s a non-exercise, courts are quite willing to look at that as a failure to exercise the discretion, rather than a positive decision to do nothing.

· Third: courts will not interfere with the exercise of powers UNLESS the exercise is in bad faith (mala fides) (Gisborne).

· Caveat: It’s all very well to say courts won’t intervene without mala fides, but mala fides is an elastic concept (Professor Cullity). 

· Mala fides includes decisions that are 1) imprudent, unreasonable; 2) decisions motivated by improper or irrelevant considerations; 3) neglects one of the other duties of the trustee, most likely duty of impartiality/even handedness.

· Problems get complicated where there are multiple trustees and they can’t agree. Have they exercised discretion?

· Cases are inconsistent

· Smith: Increasing tendency in courts to break the deadlock.

1. Dispositive Powers 

· Dispositive Powers and Administrative Powers

· Dispositive: discretionary trusts, power of appointment

· Administrative – all the other things that trustees do (managing trust property, insuring it, investing it) the things you need to do in order to manage trust properly

· Ministerial functions: doesn’t require any judgment, just has to be done. Even admin powers call for judgment. The question is, Who is it who exercises that judgment?.

See McPhail v. Doulton page 12
	McPhail v Doulton (In Re Baden’s Deed Trusts), [1971] AC 424 – Main issue was whether it was a trust or a power. No reason to have different level of certainty required for discretionary trust wrt objects than wrt discretionary power. Court established individual ascertainability test for discretionary trust.

	


2. Administrative Powers 

· List of powers under statute – Statutory Powers
· Waters’ Law of Trusts in Canada (4th Ed) – pages 1489-1490

	List of Statutory Powers of Trustees in BC
Trustee Act, RSBC 1996

	Appoint New Trustees
	s. 27
	Approve corp. reorg
	s. 23

	Appoint Agents
	s. 7
	Distribute assets as trustee for creditors
	s. 38

	Delegate Powers During Absence
	s. 14
	Issue discharging receipts
	s. 3, 4, 26

	Act as Surviving Trustee
	s. 12
	Obtain the auditing and passing of accounts
	s. 99

	Sell under trust for sale or power of sale
	s. 5, 6
	Obtain the directions of the court
	s. 86, 87

	Insure
	s. 8
	Maintain and educate minor beneficiary
	s. 24-26

	Recoup expenses out of the trust property
	s. 95
	Make payment of trust assets into court
	s. 40-42, 50

	Compound or settle debts owing to trust
	s. 9
	
	


· In most cases, most significant duty that will relate to exercise of these powers is preservation of trust assets 

· Duty to do this with reasonable care
· In most issues will not get in to duty of loyalty and impartiality
3. ***Exercise of Powers and Judicial Control 

When will court intervene?

· In context of deadlock, court will intervene when it’s required by the testator’s intentions and in the interests of beneficiaries (Kordyban, considered Re Engleman)
· This depends whether T’s failure to decide violates terms of the trust
· If it does, T must choose the side that is consistent with interest of B’s (it’s assumed that deadlock is contrary to B’s interests).
· Majority Rules provision: If you’ve got multiple trustees, it’s fairly common in wills these days to contain a provision that says a decision by majority of trustees will prevail. Otherwise General rule is that trustees have to unanimously agree on exercise of powers 
· The following circumstances justify judicial intervention: (Boe v Alexander)
1. Ts have failed to exercise the discretion at all (Re Floyd, Re Blow, and Re Sayers and Philip);

2. Ts have acted dishonestly (Gisborne, Re Sayers and Philip, Cowan v. Scargill, Re Floyd);

3. Ts have failed to exercise the level of prudence to be expected from a reasonable businessman (Re Sayers and Philip, Cowan v. Scargill); and

4. Ts have failed to hold the balance evenly between beneficiaries, or have acted in a manner prejudicial to the interests of a beneficiary (Re Jeffery, Re Sayers and Philip).
+5. Ts exercised discretion for an improper purpose or took improper reasons into account (see Fox v Fox Estate). 

· ** Any case in BC would start here to decide is this a basis for intervention? It’s not the be all and end all, but it’s a nice place to start from.

· Smith: courts are more willing to intervene. Deadlock – if it’s prejudicial to B’s, courts will intervene.
· The court will not intervene simply b/c the beneficiaries or any other complainants do not agree with the decision of the trustees in the exercise of their discretion, not if court would’ve come to a different decision.

Court’s option: 

1. Refuse to intervene (ie. if it’s a power/T has discretion, no one’s acting improperly/mala fides) ( Tempest. Canadian cases don’t speak of this a lot. 

2. Give guidance, especially if there’s been a misapprehension of what the power is (Re Smith – thought they had to consult settlor, Re Blow – T paying attention to non-testamentary document). Allow T to go back and think about it. A lot depends on the circs.

· Trustee Act s. 86 – T may apply to court for direction
· Re Wright – court didn’t want to decide how discretion should be exercised

· Re Blow – Court sent back T to reconsider decision, court refused to make an order directing the Ts to make an advance, but did note that there was much support for the contention that an advance by the Ts would be an appropriate course of action
· If trustees ask court to interpret will, then court will likely be helpful. Court wouldn’t just fire the trustees and hire someone else. Court will make decision for them.

3. Remove trustee (Re Smith, Fox v Fox Estates) and maybe assign a remedy (ie. damages for lost income) (See next section – Conroy v Stokes: can’t remove T just b/c B’s don’t agree or have friction with Ts)
4. Intervene and cast deciding vote – Re Billes
· Kordyban v Kordyban - Court has the jurisdiction to intervene to break a deadlock of trustees where necessary to carry out the terms of the trust in the interests of the beneficiaries (Re Haasz, Re Engelman)

	Tempest v. Lord Camoys, (1882), 21 Ch. D 571 (CA) – If a T has pure discretion, court cannot compel T to exercise a power contrary to T’s wishes. Court can make sure power is properly exercised. If there is a duty coupled with a power, the court will compel T to carry out in proper manner and w/in reasonable time. Court will intervene to make sure mandatory part of trust is enforced. Court will not interfere where T has discretion.

	Facts: Under will, trustees had a power of sale exercisable at their discretion, and a power to mortgage trust assets. Trustees sold some land. Some of the adult Bs wanted to buy some other land, and asked trustees to mortgage the property to buy the other land. One of the T was prepared to do this, but the other T was not. B brought case to court to compel T

Issue: Will courts break a deadlock between two (or more) trustees? (NO)
Court:

· When pure discretion given to T, court will not compel the exercise of the power against the wish of the trustees, but it does prevent them from exercising it improperly.
· But if there is a trust or duty coupled with the power, the court will then compel the trustees to carry out in proper manner and within a reasonable time

· In this case there was a power which amounts to a trust to invest the fund in question in the purchase of land.
· Court will not permit trustees to disregard that trust (this would constitute a breach of trust). If a trustee refused to invest in land at all, the Court would interfere (ie. by removing T and appointing another T).
· This is different from saying the Court ought to take from the trustees their uncontrolled discretion as to the particular time for the investment and the particular property which should be purchased.

· Will clearly defines what should be at the discretion of his trustees and what is obligatory on them.
· Also, in this case the trustees would have to borrow via mortgage to purchase this property. There is a power to mortgage, but it is purely discretionary. There is no trust (duty) to mortgage. The court cannot compel the trustee to decide one way or another – court cannot interfere with his discretion.
· When talking about power aspect: T needs to be unanimous in exercising of power

· If one T does not agree to exercising that power, the other one cant exercise the power alone

· Note: court will look to separate the mandatory part of the trust from the permissive part.
· Court will try to enforce the mandatory piece
· Court will not interfere where T has discretion


· When you have an obligation to act, but can fulfill this in different ways then we have a power that amounts to a trust

· Have duty to trust, but have power to select the investment you want to make 

· Then if this discretion relates to a mandatory obligation then court will make T to do this

	Gisborne v. Gisborne (1877), 2 App. Cas. 300 (HL) - Whether court has any place to interfere depends on the construction of the will. Testator used the words “Uncontrollable Authority” = utmost discretion, court cannot interfere, unless there is mala fides.

	Facts: T had been granted an “uncontrollable authority” by the trust instrument. The testator’s wife was made a life tenant, but found the income was not sufficient. She brought T to court. The court did not intervene because the trustee had acted within his authority as granted by the trust instrument
Issue: Whether the court has any place to interfere with trustee’s exercise of ‘uncontrollable authority’? (No)
Court:

· According to testator’s will, T is to have discretion, but in this case they are to have “uncontrollable” authority
· Should not be interfered with by court, unless evidence of mala fides
· Testator knew of his wife’s condition when he constructed the will. He left her entitled to property producing considerable income. All of this was known to him at the time he gave the residue of his estate to the trustees of his will
· T has discretion to make payment of income only as they see proper and it (re: frequency, and amounts) 
· Court has no place to opine on whether exercise of the discretion by the trustee is correct or not.


	Fox v Fox Estate (1996), OCA (p 319)  - T failed to recognize she had a discretion w/in power to encroach – treated property as her own and distributed all of it to grandkids to cut out son, whose marriage she disapproved of. Court cannot interfere in T’s exercise of absolute discretion unless there is mala fides on part of T. MF engaged when T makes a decision influenced by extraneous matters – improper.

	Facts: 
· Testator appointed his wife Miriam (“T”) the sole executrix of his will. He left her 75% life interest and his son Walter a 25% life interest, the remainder to Walter if he survived his mother.

· T had two powers to encroach on capital – one in favour of Walter and the other in favour of his children; absolute discretion
· T later decided she wanted to cut Walter out of will because he married outside the family religion, so T made a new will disinheriting Walter and T effectively gave all of Walter’s interest to his children (relying on power of advancement).

· It was clear that her objective was to get the property away from the son – first instance judge said that perhaps she tried to assist the grandchildren.  She also had arrangement with kids to protect her interests.

· Walter challenged this power of encroachment in court. TJ upheld T’s actions and W appealed.

Issue: 1) What was T’s reason for exercising her power to encroach 2) Was the exercise of the power proper?
Court:

· Result was that she was removed as trustee, grandchildren were ordered to repay father, to the extent it wasn’t all recovered she was personally liable.

· Galligan JA:

· He concluded that he had to examine the legal issue in light of the unassailable finding of fact that T’s disapproval of son’s marriage was what motivated her to exercise her power to encroach
· Gisborne: so long as no mala fides on the part of a trustee, the exercise of an absolute discretion is to be without any check of control by the courts
· The courts have not always equated mala fides with fraud. It can safely be said in light of Professor Cullity’s analysis of the authorities that some conduct which does not amount to fraud will be categorized as mala fides so as to bring it within the scope of judicial supervision.

· Agrees with Cullity that mala fides is sufficiently broad and shouldn’t be used, though it is still used. The cases support Cullity’s conclusion that the courts may interfere if T’s decision is influenced by extraneous matters.

“In my view, the fact that her son intended to marry a gentile was completely extraneous to the duty which the will imposed on Miriam, to be concerned about the welfare of her grandchildren. This extraneous consideration demonstrated sufficient mala fides to bring her conduct w/in any reasonable interpretation of that term.
· Judge relies on English case: Klug v. Klug
· T refused to exercise a discretion allowing her to pay money for the advancement or benefit of her daughter, b/c she had married without her consent. Court: “it was the duty of the Court to interfere, and in the exercise of its control over the discretion given to the trustees, to direct a sum to be raise out of the  capital sufficient to pay her”

· T had a duty to pay money for the advancement or benefit of the children if T saw fit to do so. Court didn’t specifically say that T considered extraneous circumstance, it was analogous. Disapproval of the marriage was extraneous. The court interfered with T’s discretion there, and court ought to do the same here.
· Smith: judge is mining for cases, but the problem is that they’re fact specific. There are more inconsistent dicta around this subject than anywhere else in the law of trusts.

· Discriminatory conditions: repugnant to modern values. Smith: I don’t want to dwell on this. I want to focus on what it’s okay for trusts to do

· McKinlay JA:

· The next judge agreed that the exercise of the power of encroachment solely b/c W married someone not Jewish would not be a bona fide exercise of the power.

· However, she was not satisfied that the marriage was the sole reason for the way in which the power was exercised.

· On considering further evidence, she decided that evidence showed Mrs. Fox regarding the property as her own, and that her “encroachment” followed the advice of counsel.
· In context of the will, power of encroachment did not permit the extent of the encroachments that had been made – was only allowed to do it from time to time in such amounts ( not give all of it away

· Catzman JA

· Agreed that 1) Mrs. Fox hadn’t exercised her discretion as donee of the power, but deal with residue as if it belonged to her. 2) The power did not permit as encroachments the distribution of all the estate to grandchildren; 3) If the sole motivation was her disapproval of the marriage, that would invalidate it. However on the facts he felt she was motivated both by concern for her grandchildren and disapproval. The former is appropriate.
· Two basis on which she based her discretion, one appropriate and inappropriate. What is the significance? 

· There is some slender support for the view that the inappropriate motive is fatal.

· Clearly a case of improper motive and failure to exercise discretion b/c T didn’t recognize that she had discretion. She failed to do this so didn’t act appropriately as a trustee. Result was that her actions need to be set aside.

Smith: today if T came to you, you’d first want to look at the will. You would advise her that if she wants to look after the kids, she could do it from time to time, transfer some amounts, but maybe she can’t transfer all of it.

· Key point: tell the T to understand their obligations. If she understands them and then acts prudently then you’re not likely going to have your decision second guessed. Prudent decision would not have been to give entire interest to grandchildren, especially if it cut off her interest (income). In this case she had a deal through the back door to make sure she got her income.


	Re Wright (1976), Ontario (HC) (p 323) - Ts had a power to sell or convert with an equal power to retain. T’s agreed to sell (?) but couldn’t agree on adequacy of price. Court samples from Re Haasz, Gisborne, and Tempest, and then concludes that this is not a case where court should interfere with T’s discretion.

	Facts: Ts held on trust 400,000 shares of Crown Life InsCo, the shares representing about one/half of the trust’s assets. Had held for a very long time. Ts agreed to sell the shares, but couldn’t agree on whether to accept a particular offer. One of the trustees applied to court for advice and directions
Issue: Should the court intervene and force the sale?
Court:

· Judge said the cases cited by counsel indicated that powers and discretion of executors and trustees wrt sale, retention and investment conferred by a will, may be divided into three categories:

1.
Where there is an absolute trust to sell or convert, to which is added a discretionary power to retain. Basic duty is to convert
2.
Where there is an absolute trust to retain, to which is added a discretionary power to convert. Basic duty is to retain.
3.
Where there is a power to sell or convert with an equal power to retain
· Re Smith case – T’s thought they had category 2 case
· Judge: this case falls within 3.  Executors have a power to convert at their sole discretion and an equal power to retain. Would be difficult to argue that there is a primary duty to convert, where on the evidence the executors have been unanimous in retaining these shares for 25 years

· In other words don’t say “we’ve been forced to sell” when they’ve held them for 25 years

· Court references various cases providing rules where court can/cannot intervene

· Re Haasz: in execution their powers/duties, executors must be unanimous
· Gisborne: Court will not interfere with or overrule their unanimous decisions so long as they act bona fide and fairly as between the beneficiaries
· Tempest v Lord Camoys: Court has no power, save in the case of mala fides or a refusal to discharge the duty undertaken, to put a control on the exercise of the discretion which the testator has left to T
· In Re Haasz, trustees could not agree to sell and the OCA intervened to order a sale. Court here distinguishes that cash from this one based on fact that here T’s have agreed to sell
· For these reasons, court decides it should not intervene and force the sale of the shares at a price considered by majority of Ts to be too low. This is a case where the executors and trustees are in agreement to sell these shares, but differ as to adequacy of price.
Smith: it’s funny to say they agreed on sale if they can’t agree on the price. Basically they’re disagreeing about how the power should be exercised. Reasoning is wrong to say court can’t interfere b/c they’ve already made decision to sell – it’s perfectly reasonable for trustees not to agree. Where T’s have an obligation to do something, If they can’t agree on how it’s done, then Ts would have to be unanimous in agreeing not to do it. If they’re not unanimous then Ts must do it. Whereas if it’s not an obligation but simply a choice (retain or sell), then they have to be unanimous about which way to go, and if they’re not, then do nothing. It’s not wrong to do nothing. 

· Court was right but wrong to say they’d already decided b/c they hadn’t really. 


Note: Re Wright has been codified in ss. 86 and 87 of the Trustee Act.

	Re Blow, (1977) Ont. HC – *T’s had complete discretion to advance capital to B, one T didn’t feel this was allowed based on memo to will* Court can intervene when Ts have failed to exercise a power or discretion (as here). Court can replace a T (b/c disagreement makes administering trust improbable) or send T’s back to exercise discretion. English authority states court can cast deciding vote in deadlock.

	Facts

· A testator created two trusts: 1) for his daughter for life, remainder to her children, with gifts over in default; 2) for his son for life, remainder to his children, with gifts over in default;

· Trustees had “uncontrolled discretion” to advance capital to the daughter or son

· Trustees of daughter’s trust were the son and Canada Permanent Trust Company.

· Son wanted to advance capital to the daughter; CPTC refused based on its interpretation of a non-testamentary memorandum which discussed basis on which trustees’ discretion might be exercised.

· Smith: common if parents can’t decide how to split between kids. Leave it to trustee, but then also have a secondary memorandum (companion piece) of “wishes”

· Why wouldn’t you put this in will? Will is a public document so you might not want your kids to read this. Also, even if it’s written into will, it may introduce precatory language or create uncertainty.

· The son, daughter and daughter’s child applied to the court asking it to direct T to make an advance to the daughter

Issue: What is the extent of the Court’s supervisory jurisdiction over trustees’ discretion?

· Court couldn’t rely on Gisborne, which sets out the rule that court can intervene if T exercised discretion mala fides
· Court said here T hasn’t exercised their discretion at all

· Court’s jurisdiction to intervene is not so limited where the trustees fail to exercise a power
· On reviewing the memo, court concludes that to the extent that CP considered its authority to encroach on capital to be legally fettered by the memo, CP failed to exercise the discretion granted by the will.
· This gives the Court jurisdiction to intervene, but court goes further to consider whether on the law, court can intervene b/c trustee are no longer able to administer the trust b/c of disagreement

· “where disagreement b/w co-Ts reaches the stage that continued administration of the trust with regard to the interest of the Bs becomes improbable, the Court has jurisdiction and is compelled to order the removal and replacement of one or more Ts”
· Court states that level of dissension here doesn’t warrant removal of trustees
· Where there is a deadlock b/w Ts as to the exercise of a discretionary power, the court will interfere and in effect give the casting vote

Conclusion: Court sent back T to reconsider decision. Judge refused to make an order directing the Ts to make an advance, but did note that there was much support for the contention that an advance by the Ts would be an appropriate course of action

Smith: range of options open to court. Least they could say is trustee misapprehended their discretion and sends them back to think about it again. This happens rarely. The court can choose to make decision for them, or remove the trustee (which happened in Re Smith). Court isn’t making the decision, but the new trustee should know to do the opposite of what the last trustee did.


	Re Billes, (1983) Ont HC – Court can intervene and cast the deciding vote to break a deadlock. Disagreement prevents the Ts from discharging their duty – court must intervene to prevent frustration of the testator’s intention and harm to the B’s.

	Court:

· The testator, Billes, conferred an absolute power on his executors to convert and an AP to retain. They must do either and be unanimous. Ts were not in unanimous agreement, were stuck in a deadlock. 

· This gives rise to the court’s jurisdiction and duty to intervene and “cast the deciding vote”

· Morden JA in Re Haasz correctly stated that as long as the trustees continue to fail to discharge their duty, the intention of the testator will be frustrated with the result that the beneficiaries may suffer.

· Re Blow, Re Price, and Re Wright do not set out any different test, but on the facts intervention was not appropriate
· This is a proper case for this court to intervene and break the deadlock– to prevent B’s from suffering.


	Kordyban v Kordyban, (2003) BCCA - *Deadlock* In deciding whether to intervene to break a deadlock, court must consider 1) whether T’s failure to decide frustrates the testator’s intentions, and if it does 2) decide which side is consistent with the interests of the beneficiaries. (Re Engelman)

	Smith: counsel for losing party. Difficult case.

Facts:

· Complaint was about how company was being run. One option was to bring an oppression action. Didn’t seem to be the wisest use of resources (would take long). They tried to use trust piece to get the same result, but it didn’t work. 

· Trustees had to distribute shares 60% to brother and 40% to sister. Father built company, diagnosed with cancer and died w/in 2 months. Prior to that he hadn’t put a lot of effort into estate planning. He set up the regime whereby the voting shares of the company were under a will and passed to brother and sis together as trustees, but on basis that once a couple things were resolved they would be split 60/40. 
· She also had significant interest in the company – but wasn’t comfortable leaving brother in charge of company – he wouldn’t allow her on board. 

· They argued that she should be on board to fulfil her obligations

Issue: Should court intervene to break the deadlock?

· Held: Court said they would intervene to deal with deadlock, though court did not grant relief requested by daughter.

· Court has the jurisdiction to intervene to break a deadlock of trustees where necessary to carry out the terms of the trust in the interests of the beneficiaries (Re Haasz, Re Engelman)
· To determine whether the court should intervene, 

1) Court must first determine what the intentions of the testator are. ( Does T’s failure to decide frustrate the testator’s intention?

2) If so, then court must determine, considering the interests of the B’s, on whose side to intervene?
( Courts must decide on the basis of BIoB and consistent with intention of testator.

· Court relied on Re Engelman, to support notion that court’s only consideration is the testator’s intention and the BIofBs

· Testator intention – she said she needed to be a director, court didn’t agree. Court disagreed with other stuff (conflict of interest, duty of even-handedness)

· In the end, chambers judge made no error and none fundamental to the outcome. Relief sought was denied.

Re Engelman, 1986 BCCA (p 330)

· Cited in Kordyban [62]

· The question was somewhat different. The trustees, who were brothers, had discretion to sell the assets where “necessary or advisable in the administration or distribution of my estate”. The trustees were also the beneficiaries, and each was entitled to one-half of the assets. They had exercised their discretion to sell the family farm, but were deadlocked over whether to sell to a third party or to one of them. 
· The question for the Court was not whether to intervene to cause the trustees to act where they had failed to exercise a discretionary power, but whether to intervene in the administration of the trust because difficulties had arisen after the trustees had exercised their discretion and decided to sell. The question was whether it would frustrate the testator’s intention to sell to one of them.
· The Court concluded that it would be “just and equitable...in all the circumstances” to make an order in favour of the sale to one of the trustees. The factors it considered in making that determination were the testator’s intentions and the interests of the beneficiaries.
Smith: this goes back to situation where you agree but can’t decide the details. This is so fundamental – have they really agreed? But in the end if you have a deadlock, this is contrary to B’s interests so court will break the deadlock.


	Boe v. Alexander, 1987 CanLII 2596 (BCCA) - Court lays out circumstances that justify judicial intervention in BC. The jurisdiction of the Court to review the exercise of a trustee’s discretion cannot be displaced by even the broadest language creating the discretion. The law imposes overriding duties on trustees, breach of which will call for the Court’s intervention.

	Court:

· One of the factors in this case: determining level of benefits on a formulaic basis for a pension. Clause said 
10. Subject to the provisions of this agreement the Trustees shall have full authority to determine all questions of coverage, eligibility and methods of providing or arranging for provision of benefits and all other related matters. The Trustees shall have the power to construe the provisions of this agreement and the terms used herein. Any such determination and any such construction adopted by the Trustees in good faith shall be binding upon all parties hereto and the beneficiaries hereof.

· When decisions of trustees were questioned, they relied on this clause.

· CA said: The jurisdiction of the Court to review the exercise of a trustee’s discretion cannot be displaced by even the broadest language creating the discretion. The law imposes overriding duties on trustees, breach of which will call for the Court’s intervention. 
· The following circumstances justify judicial intervention:

1. Ts have failed to exercise the discretion at all (Re Floyd, Re Blow, and Re Sayers and Philip);

2. Ts have acted dishonestly (Gisborne, Re Sayers and Philip, Cowan v. Scargill, Re Floyd);

3. Ts have failed to exercise the level of prudence to be expected from a reasonable businessman (Re Sayers and Philip, Cowan v. Scargill); and
4. Ts have failed to hold the balance evenly between beneficiaries, or have acted in a manner prejudicial to the interests of a beneficiary (Re Jeffery, Re Sayers and Philip).
·  “I am therefore of the view that a breach by the trustees of the duties described above will permit judicial review, and that the language of para. 10 will not prevent that review, even where there has been no bad faith, in the sense of dishonesty. In my view, the words “good faith” in para. 10 neither add to, nor subtract from, the powers which the trustees may lawfully exercise; nor do they limit or impair the power of the Court to intervene where the trustees have acted in breach of their duty.”
Smith: courts are more willing to intervene. Deadlock – if it’s prejudicial to B’s, courts will intervene.


E. APPOINTMENT, RESIGNATION AND REMOVAL OF TRUSTEES 

Appointment

1) Trust Instrument: 

· Appointment of T established by testator or settlor in will or inter vivos trust

· There’s usually a clause for appointment of substitute trustees 

· Settlor usually retains power to remove and appoint

· Appointor/protector – used commonly in offshore jurisdictions – can appoint, remove Ts as well as Bs
· Usually in domestic trusts we tend not to reserve a lot of powers to the settlor and that’s for tax reasons, b/c the more control the settlor retains over the property, the more risk that CRA, using ITA, will attribute income back to settlor 

· Main point: There’s infinite ways that you can deal with appointment in trust instrument

2) Statute:
· There are statutory provisions that come into play if provisions in trust instrument are found inadequate

· BC Trustee Act, S. 27 – Power to appoint new trustees (See Appendix 1)
3) Judicial Appointment

· Courts have an inherent jurisdiction to appoint trustees, as well as a power conferred by statute
· BC Trustee Act, s. 31 – power of court to appoint new trustees (See Appendix 1)
· Also, s. 30 – power to remove trustee

Retirement and discharge trustees
· May be set out in the Trust instrument

· Statute: Trustee Act, s. 28 – Retirement of Trustees
· Also covers discharge
· As a sole-trustee, can’t just resign. T is legal owner of property and has duties to hold that property in trust. T has to find a suitable replacement T. 
· Judicial: Court has inherent jurisdiction to permit a trustee to retire and to give a discharge, supplemented by s. 28.

· As trustee, have to ask: 1) What are my powers? Is there a provision in the trust document? Must comply. 2) Can you bring yourself within statutory provision, 3) go to court and see if you can resign.
Removal

· May be set out in the Trust instrument

· Statute: Trustee Act, S. 30 – Removal of trustees on application
· Judicial: Court also has inherent jurisdiction to remove a trustee, but it is supplemented by s. 30 of the Trustee Act.

· Examples of removal in: Re Smith, Fox v Fox Estate
· It’s a serious remedy, usually warranted where there’s been some misconduct – Conroy v Stokes
· Misconduct isn’t a necessary element though. Court can remove a T when the continued administration of the trust wrt the interests of the Bs has become impossible or improbable b/c of dissension, etc. (Re Consiglio)
· If removal power isn’t spelled out in trust instrument, have to resort to power of court, reinforced by statute
	***Conroy v Stokes, [1952] BCCA - Disagreement or friction is not a basis for removal of T. Acts of omissions must be such as to endanger the trust property or to show a want of honesty, or a want of proper capacity to execute the duties, or a want of reasonable fidelity.

	Facts: Ts were removed by first instance judge on application of 2 of 5 Bs. The majority had expressed no dissatisfaction w/ the administration of the estate by T’s. Judge’s decision was based solely on the friction that had developed b/w the applicants and the Ts. T’s appealed to CA who reversed removal
Issue: Under what circumstances is it proper for the court to remove trustees?
Court:

· “Friction” is not enough; there’s often times when trustees and B’s are at odds with each other. If T’s were always removed for this reason then no one would ever stay in office. “I’m not happy” isn’t a good enough reason

· Old English case: “the mere fact of there being a dissension b/w one of the several [beneficiaries] and the trustee is [not] a sufficient ground for this Court removing that trustee from the trust”

· [Whereas in Re Smith it clearly said T failed to exercise discretion b/c T clearly looked to settlor to see whether they should sell. In Fox case, it didn’t make any sense to leave widow as T, property had to return to trust. What’s the point of giving it back if she can just bar son.]
· “The Acts of omissions must be such as to endanger the trust property or to show a want of honesty, or a want of proper capacity to execute the duties, or a want of reasonable fidelity”.

· Acts in this case demonstrate no such thing
Smith: you really have to meet a high threshold, that’s how it should be. You can’t have disagreement as basis for removal


	**Re Consiglio Trusts, (1973) OCA - Misconduct by T is not a necessary requirement for the Court to intervene & remove T. Court can remove a T when the continued administration of the trust with due regard for the interests of the Bs has become impossible or improbable b/c of dissension, etc. 

	Facts: there were three Ts, and there were applications brought by official guardian to remove them. Two of the T’s took no part in the appeals, but one T strongly resisted removal and appealed decision having been removed. Basically things had broken down to the point where T’s couldn’t function.

Issue: Should the T have been removed?
Court: Removal was upheld by CA

· T who appealed submitted that he had committed no misconduct and should not be removed

· Misconduct on the part of a trustee is not a necessary requirement for the Court to intervene. Court is justified in interfering when the continued administration of the trust with due regard for the interests of the Bs has by virtue of the situation arising b/w the trustees become impossible or improbable.
· Court finds there is no doubt that such a situation arose here.

Smith: in that circ, if you had 3 trustees and 2 went one way and 1 the other. Even if neither could be characterized as a breach of trust, if they were so divided, court may remove 1 and leave the 2 or appoint a third. In this case, since 2 seemed so disinterested, it made sense to remove them.


	Head v. Gould, [1898] 2 Ch. 250 - Even on resigning from trust, Ts have a duty to protect funds and safeguard investments. Ts can be found liable if they knew trust would be liquidated afterwards, contrary to BI of B’s

	Facts:

· Property was settled in trust and was to be held for widow for life and capital to be divided b/w 3 children.

· There was a power for Ts to raise “the presumptive share of any of the children” and use it for their advancement in life, education, etc. Could borrow against capital or sell some of the investments.

· 2/3 children had become adults and joined mother in frequently asking Ts to advance money to children, who then gave it to their mother

· Income wasn’t sufficient to retain mother in style of life.

· There’s a strong inference that T’s had breached their trust prior to events in question

· Got to the point where only 1/3 of property was left. That was the presumptive share of the third child who was an infant. Other 2 children asked for more money for mother.

· T’s said we’ve given you all we can and we can’t give you any more.

· T’s said they felt forced to resign. Daughter volunteered to serve as trustee, and an old family friend also became a trustee.

· Once they became trustees they liquidated investments and passed to mother who then spent it.

· When youngest came of age and wanted inheritance, went after two original trustees for committing breach of trust and improperly passing over trusteeship

Court: 
· Ts have a duty to protect funds and safeguard investments, equally incumbent on trustees to have that duty in mind in their ultimate act of office, which was to resign and pass over the assets. 
· Court said Ts only liable if the breach of trust was in contemplation at the time trustees passed over the assets. 
· B/c trustees said we can’t give you any more money, it would be a breach of trust, they were let off the hook. 
· (trustees would’ve been liable if they said that would be a breach, you need to find other trustees and get them to do it. If they knew it would then be liquidated then they would be liable).

Smith: they were lucky, they should’ve been found liable b/c they had some foresight that this would happen.


F. TERMINATION OF TRUSTS 

	***Saunders v Vautier, (1841) Eng – Important rule for trust drafting: If a B w/ full legal capacity is entitled to all the beneficial interest in the trust, he/she may apply to have the trust terminated and assets transferred even though trust calls for final payment of capital to be delayed. Rule can be exercised by group of B’s (if all have legal capacity)

	Facts:
· Testator left trust to nephew. He was only to receive full property in trust when he turned 25. He was to be married and wished to have access to the trust fund in order to establish himself in business.
· Key point is the gift wasn’t conditional upon him reaching 25, there were no gifts over in the event he did not reach 25. He was fully vested in interest when he turned 21. 
Court:

· B/c no contingent interests, and b/c B had reached age of majority, entire interest in fund belonged to him. 
· When you have entire interest, any provision that comes along and says “you can’t have it” is ineffective. Once it’s given, can’t add a restraint on enjoyment of that property. 
· As soon as B became age of majority, Ts couldn’t add conditions – they had to pass property over to B.

· Subsequent cases said when you’ve got more than one B, but they all decide they want property, they can decide to force T to give it to them. But if one B was underage, then you can’t b/c you need all the B’s.

Smith: Important rule for drafters to take into account
· Proper way to do it: You have to make gift conditional “I give this to my child contingent upon reaching age of 30”, and up until that point, you say “my trustee shall/may pay out the income manually to child” and you need to put in gift over “and if child fails to reach age 30, then this is what happens”


· Relates to certainty of subject matter – was person intended to have full beneficial interest.
· See also Re Barrett, and Sprange v Barnard – p 10/11

· What’s the interest being given here – is it being given outright to primary beneficiary, or is it intended that they only have partial/limited interest. If you say they get whole thing, then SvV can be invoked.
	Barford v Street, (1809) Eng Ch – Established the principle that where a testator gives a life interest over certain property, and confers upon B a power of appointment exercisable on death, B may exercise the power on herself, thus acquiring full beneficial interest in the property, and then exercise the rule in Saunders v Vautier to terminate the trust. **Not applicable in Canada in ‘by will’/death circ.

	Principle:
· Case established that where a testator gives a life interest over certain property, and confers upon B a power of appointment exercisable on death, B may exercise the power on herself, thus acquiring full beneficial interest in the property, and then exercise the rule in saunders v Vautier to terminate the trust.

· Principle is especially clear if exercisable in B’s life (ie. “by deed appoints”)

· If it said Y couldn’t appoint to self then this wouldn’t apply

Canadian position:
· under “by will” circ – you can’t invoke rule in Saunders, b/c while you have power to dispose of capital, you don’t have right to reduce it into your own possession and enjoyment. So shouldn’t be able to demand that it all be given to you.

· Would it make difference if Y executes will saying “I appoint all of this in favour of Z”, and then Y and Z go to T saying we have all the rights give us all the property. 

· No b/c Z’s interest wouldn’t vest until Y dies – it’s contingent. Y can always change the will

· Suppose Y has been rendered incapable, can’t change the will, but Y’s representative and Z come to T and say give us the property. Even this won’t help b/c Y hasn’t died, and Z could predecease Y. Unless there is a provision to the contrary, Z must survive Y.


G. REMUNERATION OF TRUSTEES 

Principles 

· Used to be gratuitous, not entitled to pay 
· Court has inherent jurisdiction to award remuneration, but sparingly does so

· Trustees, in conflict to assign own remuneration

· However, trustees usually get compensated because 1) there’s usually a clause in the trust document, 2) there’s a clause in the Trustee Act (ss. 88-91)
· Two cases from Ontario use approaches that have been adopted in BC.
· Cases note that statute does not entitled T to fixed % - remuneration should not be dependent on value of underlying assets

· Use the fixed % as a guide (Atkinson), and then check against 5 factors (Laing)
Drafting
· In drafting trust remuneration clauses, it’s difficult to get it right. Sometimes there’s more work to be done in the beginning. 

· Can also get beneficiaries to approve fee clause.

“Pre taking”

· There’s a controversy over “pre-taking”. Without getting accounts approved, trustees would pay themselves. BC Courts said this wasn’t permissible – can’t pay yourself until fees are approved. 
· Trustees should always be able to get the beneficiaries to agree to some pre-payment that is reasonable, subject to later approval.

Professional Fees – Can T charge for these as well?
· Can put a clause in the will that T may charge to the estate for additional services
· Hiring a law firm to do a lot of the leg work is seen as acceptable, so lawyer who does that is entitled to charge professional fees to do that over and above what they’re supposed to do.

· But if they do this, court will take this into account if they have to settle remuneration per s. 88. They may not like this.

· Courts have said that a clause that lets an executor do this is actually akin to a gift. If you’re a witness under the law, any gift you’re given is void. So pretty key to not be a witness if you’re also being appointed as executor.

	Re Atkinson Estate, [1952] OCA – Trustee Remuneration – fixed percentages should be employed as a rough guide in computing what is “fair and reasonable”, but can be unreasonable.

	Facts: The executor of an estate appealed from the order made by a lower court on the passing of accounts. T asked for, and was awarded $375k in fees. Appellant challenged allowance as being grossly excessive, and said should not be based on fixed percentages

Court:

· Court first looks to statutory provision as providing the foundation:

· The court may allow the trustee a fair and reasonable allowance for his care, pains and trouble, and time expended on the estate

· Percentages should be employed as a rough guide to assist in the computation of what is considered fair and reasonable

· In some estates, percentages would be reasonable but in others they would not

· Court found that manifest error in principle has been demonstrated in the method adopted and the result arrived at by the lower court in fixing the respondent executor’s compensation. The court found that a fair and reasonable allowance to the executor for its care, pains and trouble and its time expended in and about the estate is $149k


	Laing Estate v. Hines, (1998) OCA (p 428) – Court sets out approach in determining “fair and reasonable” compensation under the TA – judge should first test the compensation claim using the “percentages” approach, and then cross-check and confirm the result against the “5 factors” 

	Facts:

· Respondent (executor of Laing estate) brought an application under s. 61 of the Trustee Act seeking approval of his accounts and compensation in the amount of $212k. Respondent relied on “tariff guidelines” in use for calculating executor’s compensation

Court History:

· Wright J declined to apply those guidelines and held respondent was entitled to $75k

· Respondent appealed to divisional court – majority allowed the appeal, held the guidelines should be applied and fixed compensation at $212k

· The appellants obtained leave to appeal to this court.

Issue:  What are the principles to be applied in determining fair and reasonable compensation under Trustee Act?

Court:

· Prior caselaw sets out some of the factors that can be taken into consideration in fixing the amount of compensation: 1) the magnitude of the trust, 2) the care and responsibility springing therefrom, 3) the time occupied in performing its duties, 4) the skill and ability displayed, and 5) the success which has attended its administration

· These are appropriate considerations in determining “fair and reasonable” compensation under the TA
· Practice of measuring compensation as % of probate value of the estate developed ( sometimes referred to as “tariff guidelines”

· Court analyses how to mesh together the 5 factors approach with the tariff guidelines

· Court agrees with approach in Re Jeffery Estate: judge should first test the compensation claim using the “percentages” approach, and then cross-check and confirm the result against the “five factors” approach

· While it might have been better for him to keep records, on consideration of all the factors, it seemed fair to award what divisional court had allowed, which was $212K

· It was a large estate and T clearly spent a great deal of time on the administration of the estate. The skill and ability shown by the respondent met or exceeded any reasonable standard of competence. Applying the Re Jeffery Estate approach, court concludes that the amount fixed under the tariff guidelines provided “fair and reasonable” compensation for the respondent.


H. PROTECTIONS FOR TRUSTEES 

1. Indemnity 

· The trustee is required to be indemnified for any expenses properly incurred
· Indemnification from two sources: beneficiaries personally, or trust assets

· General rule: Bs cannot be compelled to indemnify trustees

· Exceptions: a sole adult B absolutely entitled may be required to personally indemnify the trustee, unless there is some good reason to the contrary (Hardoon v. Belilios mentioned in Stringam v. Dubois)

· In equity, trustees are entitled to recover from the trust assets all expenses reasonably incurred in the administration of the trust

· In what circs are B’s required to bare personally, a trust cost?
· There’s concern surround cost of litigation
· T cannot indemnified out of trust assets if B’s sue them
· T could be indemnified if sued by 3rd party
· If T is sued, or has to commence legal action, 1) is this a proper thing to be pursuing or defending (or is it frivolous litigation or defence). 2) are the trustees really taking a trustee-like position or is there really an element of an adversarial situation b/w the trustees and B’s

· If T’s being sued by 3rd party and T gets legal advice that they have a good chance, then prudent thing to preserve trust assets is to defend the case. But with any litigation, at a certain point, it may make more sense to settle than fight (if it’s a modest amount, less than legal fees).

· If T sued in capacity as trustee by an outsider, has to consider what the prudent thing is to do.

· Court can order payment of trustees’ legal fees from trust fund. If trustees later appeal, then the courts may side against them. Seems like they’re not being prudent.
· Stringam v Dubois, 1993 Alta CA
· Cnd T engaged to deal with property in Alta on behalf of US estate. He wanted to sell property, and remit the money to the US executor to pay debts of the estate (including US tax) and then remit proceeds to niece. Niece obtained order that property be transferred to her. T appealed
· T could be held liable if debts were not paid. T should only be liable if no one else is. T should be able to get indemnity from US executor to cover his expenses. US executor should be able to recover it from the US assets.
· Challenge was longstanding conflict of law rule that the courts will not directly or indirectly enforce the revenue laws of another country (Us v Harden, 1963 SCC)
· Court in this case felt harden rule is still binding and can apply even where foreign state is not a party in the proceedings. It can still have indirect effect of enforcing foreign revenue laws.
· Alta CA concludes this situation would result in indirect enforcement of the tax laws of the US, thus B’s order to obtain the property stands.

2. Exculpation Clauses 

· How far will a settlor’s express intentions be followed?

· ECs may excuse liability unless it’s related to actual fraud/wilful fraud/gross negligence/negligence, etc.

· In Eng/CND law, there isn’t a clear definition of gross negligence

· It means negligence with some word in front

· Some say it means being reckless

· Issue is bedeviled by imprecise things

· Sometimes EC’s that say “not liable unless actual fraud” don’t have much effect in Canada, as cases will show

· Trustees probably usually point to the clause and say to beneficiaries, you can’t sue me

· Thus many cases don’t actually go to court

· UK position, in Armitage v Nurse – EC is valid where it exculpates T for all liability unless caused by actual fraud.
· Smith: there are a core set of duties that trustee owes. If trustee fails to carry out those duties properly, I don’t care how broadly worded the EC is, the trustee is going to have trouble sheltering under it.
· Core obligation – if T fails to meet them, won’t have benefit of the EC

· No one case directly says this

· Poche safer to follow, than Armitage. Froese is closer to Poche than Armitage.
· EC’s are helpful but you can’t rely on them too much
	Armitage v. Nurse, 1997 Eng CA – Meaning of actual fraud in UK – Excluding T for any liability unless caused by actual fraud was held to be a valid EC

	Facts: EC read “unless such loss or damage shall be caused by his own actual fraud”

Issue: what does fraud mean?

· In trust it means acting knowing that it’s a breach of trust and contrary to BIoB’s

· Court accepts that there is an irreducible core of obligation owed by the Ts to the Bs and enforceable by them, which is fundamental to the concept of a trust.
· Core: duty of T to perform the trust honestly and in good faith for the benefit of the Bs

· Scottish cases: court found they weren’t much different

· Smith: it seemed the Scottish courts said you couldn’t exclude liability for gross negligence

· Court says: given that instrument talks about actual fraud, given that it means breach of trust and knowing, that clause is valid and there’s nothing in English law that says it shouldn’t be valid.

· But English law says you can restrict trustees liability for pure actual fraud, as long as clause is that clear

· Smith: I don’t think this would be followed in Canada




	Re Poche, 1984 Alta QB  - exculpation clause can’t exclude T from liability for gross negligence

	Facts: EC in will stated “trustee…shall not be liable for any loss not attributable to a) her own dishonesty, or b) to a wilful commission by her of any act known by her to be a breach of trust.

Issue: Is this a valid EC?

· Judge was of view that conduct which resulted in loss was gross negligence – it was not due to her dishonestly or any wilful commission
· Court felt Para 8 didn’t relieve for liability of gross negligence

· Trustee should be held for liable for gross negligence, regardless of any clause relieving them from such liability
· Smith: different conclusion than the English case, but this Is much more likely to be followed in CND courts.


	Froese v. Montreal Trust, 1996 CanLII 1643 (BCCA) - In this case Ts had a duty to warn, and can’t shelter under the EC.

	Facts:
· MT claimed they were simply custodial trustee and had no obligation to B’s, other than to make sure any payments made were only made based on company’s direction, and it was basically company’s job to make sure trust ran properly

· Clear clauses in trust agreement – “T shall not be responsible for collection of funds to be paid to trustee, not liable for any payments made by it, not responsible for adequacy of trust fund”; There was a  privative clause (can’t bring action against trustee unless company)
· T claimed this said they weren’t responsible to do these things

Court:

· BCCA by 2-1 refused to accept this. They said 1) MT had a duty to warn and 2)  MT could not shelter under these EC’s, and thus 3) they were liable.

· Strong dissent by Justice Gibbs

· Smith: what confused the issue here that could be justifiable in pension trust (but not in private trust), para 43-48 McEachern gets onto the issue about cases like London drugs and kuehner v nagel dealing with privity, and whether stranger to contract can be fixed with burden of exemption clauses. (ie. burden On B’s, b/c they’d be prevented from suing)

· B’s should be able to claim benefits but ignore clauses that would make them liable. It’s a trust, their benefits only arise b/c the trust is there. 

· McEachern – can’t use this clause against the B’s
· Gibbs: MT not liable in the first place, so how can you blame them b/c amounts weren’t paid


3. Judicial Relief 
· Fales: Both T’s found liable, widow exonerated. T can be excused if they acted honestly and reasonably etc per s. 96 of TA
4. Informed Consent of beneficiaries 

· You can deviate from trust if you have informed consent of B’s – Phipps 

· Difficult to get this b/c there may be contingent Bs

5. Application for Advice and Direction 

· Apply to court for advice and directions, s. 86 and 87. 

· Can apply to court, and if you get the order and comply with it you’re protected
· Must be question re mgmt. or administration of trust property. Typically courts have been reluctant to expand this. If there is a legal question of interpretation (can we do this, is it within our power), then you can bring an application under this section. Court will give an answer. 
· In re Smith, issue was that Ts believed they didn’t have power to sell shares. If they had applied to court asking do we have power to sell, court would’ve answered yes. If they went on and said “should we sell”, then court would not have answered.

· Gisborne – court “we’ll tell you what powers are”, you were right to exercise – HL said court shouldn’t comment on this, not their role.

Note: There’s nothing wrong with consulting beneficiaries to get their views.

6. Insurance 

· In private trusts it’s really not an option.  

· In institutional trusts (pension, health & welfare) can buy insurance. It’s modeled on directors and officer’s liability insurance.

I. VARIATION OF TRUSTS
· Recent development in law of trust. First legislation passed in UK in 1958 and quickly followed in Canada. 

· Key issue courts have to decide on hearing trust variation applications:  Does the variation benefit the beneficiaries?
· Power of court to approve variations comes from: Trust and Settlement Variation Act, RSBC 1996, c 463

· Court Approval of Variation
1  If property is held on trusts arising before or after this Act came into force under a will, settlement or other disposition, the Supreme Court may, if it thinks fit, by order approve on behalf of

· (a) any person having, directly or indirectly, an interest, whether vested or contingent, under the trusts who by reason of infancy or other incapacity is incapable of assenting,

· (b) any person, whether ascertained or not, who may become entitled, directly or indirectly, to an interest under the trusts as being at a future date or on the happening of a future event a person of a specified description or a member of a specified class of persons,

· (c) any person unborn, or

· (d) any person in respect of an interest of the person that may arise by reason of a discretionary power given to anyone on the failure or determination of an existing interest that has not failed or determined,

any arrangement proposed by any person, whether or not there is any other person beneficially interested who is capable of assenting to it, varying or revoking all or any of the trusts or enlarging the powers of the trustees of managing or administering any of the property subject to the trusts.

· Benefit to parties interested
2  The court must not approve an arrangement on behalf of a person coming within section 1 (a), (b) or (c) unless the carrying out of it appears to be for the benefit of that person.

( Court can make an order approving an arrangement that varies or revokes any or all of the trusts or changes the powers

· On whose behalf can the court make that order? 
· Court cannot consent on behalf of an adult capacitated beneficiary. 

· Court can only consent on behalf of 

a) any person having interest vested or contingent who by reason of infancy or capacity is incapable of assenting, 

b) person of a specified interest or class of persons who may become entitled to interest under trust at future date 

c) any person unborn…

d) any person whose interest may arise by reason of a discretionary power given to anyone on the failure or determination of an existing interest that has not failed or determined,

· Most of cases that come up, court is asked to approve on behalf of infants or persons unborn

· General test:  from Re Irving), quoted in Finnell v. Schumacher Estate
· Court is concerned whether the arrangement as a whole, in all the circumstances, is such that it is proper to approve it. … approval is to be measured by reference to these considerations:

1. Does it keep alive the basic intention of the testator?

2. Is there a benefit to be obtained on behalf of infants and of all persons who are or may become interested under the trusts of the will?

3. Is the benefit to be obtained on behalf of those for whom the court is acting, such that a prudent adult motivated by intelligent self-interest and sustained consideration of the expectancies and risks of the proposal made, would be likely to accept? 

· If it’s a yes then court will approve on their behalf

· Spirit of act permits pruning of act in order to promote fruitfulness, but the root is to be preserved.

· Smith: doesn’t tell us that much

	Finnel v Schumacher Estate, 1990 OCA (p 199) – Case provides and applies the general test for whether the court should approve a variation, wrt interests of parties who cannot give consent.

	Facts:

· Testator set up a trust and charitable foundation, in such a way that prevented division of capital for a long period of time.

· Trust owned mining properties, which generated revenues that were taxed as income in the hands of Bs but treated as capital under trust – How should the taxes be paid?
· Additionally, there will be a deemed disposition of capital properties (recognizing capital gains) in 1993, and every 21yrs thereafter. – How will Ts or Bs pay capital gains?
· Ts sought variation to minimize these taxes and avoid selling properties to pay them (variation was approved by CRA and the lower court).

· Variation would allocate some fixed % of capital to grandchildren, and to next generation as a certainty, but immediate benefit was to the living Bs and the charity.

· Official Guardian and Public Trustee appealed the lower court’s approval of the trust variation. Didn’t think entitlements to persons they represented were sufficient enough for court to meet it’s burden.

· Smith: court has frowned upon use of variations for complicated tax purposes, although if it’s not improper (approved by CRA), then the courts aren’t bothered

Issue: does the arrangement give sufficient benefit to the more remote beneficiaries (great-grandchildren, and great-great-gc (who were minors at the time)).

· C.A. overturned TJ, even though all these approvals had been obtained.

· CA considered arguments from both sides regarding what testator’s intentions were regarding income from mining properties.

· The court went on to consider the test as set out in Irving, and the rule in Saunders v Vautier
· Here the court finds the first consideration from Irvin is likely met – variation may be within testator’s intentions

· But it’s the 2nd and 3rd pieces that really matter. There has to be a benefit, but it’s the prudent adult looking at it from intelligent SI

· Sufficiency of benefit - Key question: is 10% enough. Infant/unborn beneficiaries are getting a certainty vs a chance, but how good is that chance?

· CA makes important determination: testator must be taken to have understood trust and estate law, and to have intended to have these mining revenues retained for those sharing in the capital division

· Regarding second consideration, CA assumes that there is a benefit, but turns to the third issue to see if applicant has met onus of proving sufficiency of the benefit.

· CA didn’t think it satisfied 3rd consideration under Pennel J’s test in Re Irving 

· The trial court found the arrangement was one that a prudent adult would recommend, but provided no basis for this conclusion. CA had a similar problem and pressed counsel for evidence.

· Court says young generation are in a strong bargaining position b/c they’re entitled to the capital, and it’s the older ppl that want the money/variation. 

· Court must look at the situations through the eyes of the unborn persons – is this variation a prudent transaction from their vantage point?
· He basically says young people should insist on getting a whole lot of the value and not let the income beneficiaries get much of it.

Conclusion: CA finds that variation doesn’t meet test - the value isn’t such that a prudent adult, motivated by SI would accept. A prudent adult would bargain as hard as they could to get the best deal they could. 
· “…the problem is that an assumption seems to have been made that, by giving some group benefit to the remote beneficiaries, the immediate attraction of a tax saving would carry the day”
· “it should be no surprised when objection is taken to an effort to save tax on a fund of capital receipts that sees the bulk of the benefit enjoyed, in immediate terms by income beneficiaries”

Smith: This doesn’t seem to be the way the legislation is set up. It says it has to be for the benefit. But it doesn’t say that it has to be for the hardest bargain you can drive. It seems that everyone would’ve been better off if this variation had gone through. But keep in mind it’s an unusual fact pattern and you won’t see this often.


	Re Kovish, 1985 BCSC - non-pecuniary benefit to the contingent B’s can be taken into account by court in deciding variation of a trust where likelihood of fin’l benefit is very small. Family harmony has been accepted as a valid consideration.

	Issue: can non-pecuniary benefits to contingent Beneficiaries be taken into account in approving variations? 

Facts: Deceased left a fairly modest estate ($90k) to widow and 4 children. There was a provision that residue of estate was to be used to pay $100/mth to daughter of deceased and on the death gift over to her children or their children. The variation proposed that she would forego her annual income from estate in an effort to have children obtain immediate distribution. The plan was that the children would invest into a family company using their inheritance. Public trustees didn’t oppose but wanted to protect the potential beneficiaries - suggested policy of life insurance on daughter for $60k. This was not included in proposal.

· Court looks to case law, which says where the likelihood of financial benefit is very small, then a liberal interpretation should be given to “benefit” in deciding whether a prudent adult would accept the variation.

· Meaning should not be confined to “financial benefit”

· Court says look there’s going to be real benefit to the family. If this business is successful the unborn class will benefit. Court doesn’t doubt that if business prospers so will the grandchildren and in turn benefit would then accrue to the unborn class. Court approves arrangement without need to apply for insurance policy.

· Non fin’l benefit: family harmony; has been accepted in a number of cases (including in BC). 

· Some judges have said this isn’t very helpful, it’s got to be about financial considerations.

· But here, estate was too small for that.


J. NON-CHARITABLE PURPOSE TRUSTS
1. **General Rule Against Validity

· Two general principles:

· Trusts for non-charitable purposes are void

· Trusts for charitable purposes are valid

· General rule against validity

· Express trust requires certain intention, trust property and beneficiaries (need someone w/ a right to compel performance of trust)

· Lack of beneficiary main reason why they’re invalid, but also can be conceptually uncertain

· Rule against purpose trusts derived from Re Astor’s Settlement Trusts
· Re Denley sets out an exception to the general rule – if the trust is directly or indirectly for the benefit of individuals then it is valid; if there are people who can enforce the trust (enforceable equitable interest) then it’s valid.
· Perpetuity Act, s 24 – If you have a trust for a specific non-c purpose that creates no enforceable equitable interest in a person, then it is construed as a power to appoint for 21 years
· There’s a general rule against non-c purpose trusts. If the trust creates an EEI, then you would invoke denley (then you’d have standing), but if no EEI, then you can invoke the statute

	Re Astor’s Settlement Trusts, 1952 Eng Ch. - non-charitable purpose trusts are void, based on basic principle that a court of equity doesn’t recognize as valid a trust which it cannot enforce and control

	Facts: A non-charitable purpose trust was set up – purposes were broad and vague. 
Issue: Whether the non-charitable trusts of income are void

· First have to consider whether trust is created, and second, whether it’s enforceable

· Arguments properly supporting why the non-purpose trust is void
· In order to be valid, a trust must be for the benefit of individuals (not purposes)
· There is a general principle laid down in law that “there must be somebody, in whose favour the court can decree performance”
· Legal theory: If there’s no enforceable equitable interest in anyone, there can’t be a valid trust b/c that’s really the essence of a trust – someone to whom the trustee is accountable 
· In opposition to this are a group of cases relating to horses and dogs, graves and monuments – in which the courts found a a valid trust

· Cases should be regarded as anomalous 

· Re Thompson – testator left money to a friend to be applied to promote and further fox hunting, and left his residuary estate to the university. Friend made undertaking with court that he would apply it this way. Friend has interest to make trustee apply it properly – but really why would residuary beneficiary want to make sure it was implied b/c they would get the residuary. Negative enforcement, but lacked positive enforcement.
· Statement of purpose and the means by which Ts are to attain them must be stated with sufficient certainty
· Court must be able to enforce it in case the trustee surrenders their discretion

· Court concludes that the trust is also void for uncertainty
Conclusion: On flimsy reasoning, court concludes this trust cannot be valid. Cases don’t support validity, there is no beneficiary who has a right to enforce the trustee’s obligation, court can’t enforce a non-charitable purpose trust that it can’t control or enforce, and fails for lack of certainty. 
· All grounded in basic principle: a court of equity does not recognize as valid a trust which it cannot enforce and control


Positive vs negative enforcement

· Positive – compelling the trustee to act

· Negative – preventing trustee misperformance

· Court’s do not accept negative enforcement as sufficient

· These anomalies from English jurisprudence (to provide for animals, maintain a grave, and erect a monument) were imported into Canadian law. Many provinces have legislation that provides for the Public Trustee to supervise these things

· They must still satisfy the rule against perpetual duration

· Keep in mind, that depending on how the trust clause is worded, it may still be for persons not purpose

· SCC has held that a pension fund trust is one for persons, not purposes
2. “Indirect” Beneficiaries

	***Re Denley’s Trusts, 1968 Eng Ch – provides a qualification to the rule against non-charitable purpose trusts – have to look at whether trust is really for the benefit of individuals. If so then trust is valid. If you have people in a position to enforce, then trust is valid. (adopted in Keewatin case – 1989 Man QB)

	Facts: By a trust deed a company gave land to Ts to create a recreation or sports ground for the benefit of its Ees (and any other person determined by the Ts). It included a clause that if the grounds were not being used by the Ees then the land should revert to the local hospital. The Ts wanted to sell part of the land and use the proceeds for improvements to the rest – they applied to the court to determine whether they had the power to sell. The hospital argued that the land wasn’t being used and should be transferred to them. The company sought to avoid this by arguing that the trust was void as a purpose trust.

Issue: Should the trust be found void as being a purpose trust?

Court: 

· Court references principle as laid out in Re Astor’s Settlement Trusts that a trust for non-charitable purpose is void for lack of beneficiaries and for uncertainty

· Court thought it was clear that subject to any other rules, the Ees were entitled to use the land - they would be motivated and entitled to enforce the trust, both negatively and positively.

· Negatively – land not used for other purposes

· Positively – that it was used for them

· Ees have sufficient interest to have the trustee enforce the obligations

· Principle from Re Astor is confined to purpose or object trusts which are abstract or impersonal

· Rule is not against purpose trusts, but trusts where there is no beneficiary or beneficiaries are uncertain
· Here, trust may be expressed as a purpose, but trust is really for the Ees’ benefit expressed in a specific way
· Trusts for the benefit of persons are valid 
· No beneficiary principle does not apply to purpose trusts, which are directly or indirectly for the benefit of an individual(s)

· If a trust is for the benefit of individuals, these individuals must be ascertained or ascertainable

· Trust clause stated that it was for the benefit of the Ees and any other persons the Ts may allow – court held this was a power therefore not necessary for Ts to know all possible objects in whose favour it is exercisable

Conclusion: trust is valid.

Smith: if you have people in a position to enforce, then that is a sufficient basis to say that the trust is valid


Note re: application of Re Denley’s principle in Keewatin Tribal Council Inc. v. City of Thompson, 1989, Man QB
· KTC was a corporation that owned realty in the city to house native students attending high school. In 1985 KTC executed a trust indenture in respect of the property, making itself the trustee and a variety of First Nations bands the beneficiaries. It then claimed it was exempt from property taxes because the Municipal Assessment Act exempted “lands held in trust for any tribe or body of Indians”. 

· The city refused, one ground being that the trust had no beneficiaries (bands were unincorporated associations, not legal persons). 

· Court accepted this, and that the trust was for the purpose of the individuals bands – a purpose trust, but also cited Denley and stated

· That the indirect beneficiaries of the trust are the individual members of the bands

· That the bands or their Chiefs would surely enforce the trust

· That the real question was really one of enforceability and nothing else

· There should be no problem with a non-charitable purpose trust where there are any number of persons with standing to enforce it

3. ***Statutory Reform (Perpetuities Act s. 24)
Perpetuity Act (BC) Section 24 

· Modern perpetuities statutes solve the purpose trust problem by treating them as powers and limiting them to 21 years

· If you have a trust for a specific non-c purpose that creates no enforceable equitable interest in a person, then it is construed as a power to appoint for 21 years

· Then after 21 years, anything left would either revert into a residuary clause (if from a will), or it would go on to resultant trust to the original settlor

· The law says the trust is invalid, but can be valid for a limited time as a power. Leave it up to T to decide whether to distribute or not. No compulsion to distribute (b/c it’s a power not a duty). One might reasonably expect that most Ts who would be involved here would be disposed to seeing purpose carried out, so it’s reasonable to think trustee would distribute the money. 21 yrs is enough time to implement the purpose.

· This is quite beneficial legislation

	Perpetuity Act, BC s. 24 – Specific Non-charitable trusts

	Specific non-charitable trusts

24  (1) A trust for a specific noncharitable purpose that creates no enforceable equitable interest in a specific person must be construed as a power to appoint the income or the capital, as the case may be.
(2) Unless a trust described in subsection (1) is created for an illegal purpose or a purpose contrary to public policy, the trust is valid so long as and to the extent that it is exercised either by the original trustee or the original trustee’s successor within a period of 21 years, even if the disposition creating the trust showed an intention, either expressly or by implication, that the trust should or might continue for a period longer than that period.

(3) ……, if the trust is expressed to be of perpetual duration, the court may declare the disposition to be void if the court is of the opinion that by doing so the result would be closer to the intention of the creator of the trust than the period of validity provided by this section.

(4) To the extent that the income or capital of a trust for a specific noncharitable purpose is not fully expended within a period of 21 years, or within any annual or other recurring period within which the disposition creating the trust provided for the expenditure of all or a specified portion of the income or the capital, the person who would have been entitled to the property comprised in the trust, if the trust had determined at the expiration of the 21 year period, is entitled to that unexpended income or capital.
(5) Nothing in this section applies to any discretionary power to transfer a beneficial interest in property to any person without the furnishing of valuable consideration.


	Re Russell, Wood v. The Queen, 1977 Alta SCTD – Issue was whether you could apply Perpetuity legislation to convert non-charitable portion of purpose trust into power, where the remainder of the trust was for a valid charitable trust. Court held it was too uncertain to allow this. 

	


K. CHARITY

1. ***Introduction
· Today, the law of charity isn’t really all that relevant to the law of trusts b/c
· most charitable organizations are actually incorporated bodies

· Most charities are organized under one of these statutes:

· Society Act
· Federal corporation legislation (can create a corp. w/o share capital)

· Canada Not For Profit Corporations Act
· Major cases are about orgs of this nature – not about trusts per se
· However, most of law laid down, determining what is and isn’t charity, was determined under law of trusts

· Previously only way to create charitable entity was through law of trusts
· the old trust cases set out the basic foundations for what is and isn’t charitable

· Main benefits that charitable trusts enjoy 

· In pre-taxation regime: 

1) Charities were immune from rule against perpetuities. 

2) Rules about certainty of objects were not applied to charities in the same way. You could have quite indefinite objectives as long as clearly charitable. In event they became impractical to carry out that purpose any longer, courts would apply Cy-Pres doctrine and save the gift.

3) You don’t have to have ascertainable human beneficiaries 

· Now

· You can set up a trust to run for 80 yrs – might be enough for those purposes

· A lot of the private-law type benefits that charities enjoyed aren’t as significant as they used to be.

· However, now charities enjoy massive taxation benefits:

1) charities themselves aren’t subject to taxation on their income

2) Donors receive a tax-break on donations made to charities who issue tax receipt. 
Four categories of charitable purposes 
· Commissioners for Special Purposes of the Income Tax v Pemsel Case, HL 1891, origin from Statute of Elizabeth/Statute of Charitable Uses 1601)

1. The relief of poverty
2. The advancement of education
3. The advancement of religion
4. Other purposes beneficial to the community
· Law on charities still goes back to these categories, and cases that have been decided in the mean time

· People still go back to the preamble to the Statute of Elizabeth and ask “does this purpose fall within the spirit or intent or mischief of the preamble”

· In a number of cases, have tried to get away from this, but it hasn’t happened

· Immigrant women case – SCC – we’ll talk about it more later

There needs to be a public benefit! ( Public Benefit Test
1) Purpose has to be beneficial to the community at large or a significant section of the community

· It’s generally assumed that relief of poverty is beneficial to the public. Courts have applied a more lenient test - as long as it’s a class of people, even narrowly defined, as opposed to being a trust for specific poor individuals, that is a valid charitable trust (Jones v Eaton, can be trust for poor people of a company, or poor relations).
· Education + religion – court says you actually have to show that which you say is educational or religious, actually has a benefit to a segment of the community

· Religion – public worship that anyone can attend regularly, that is considered to have a sufficient public benefit (so long as you accept that religion is generally benefit)

· Education – if there’s genuine educational value court will accept it. But if you have a case like Pinion – have to demonstrate that it has education value, to demonstrate public benefit.

· Fourth category – PB generally assumed as this issue is largely subsumed w/in the initial inquiry into whether the purpose is “beneficial to the community”

2) Is it open to the public? The group of potential beneficiaries cannot be so small and so closely defined that it really looks more like a private gift than a public gift

· Key distinction – if you can say that it’s a class of people with some reasonable breadth then trust is likely to be found valid. 
· Remember this is a charitable purpose trust – so the motive should be a charitable purpose – not for the public if purpose is too closely defined to a specific group of people. 

· Distinction being drawn is: do you have a class under which a number of people might be selected – if so that’s enough to make it for the public benefit
· English HL was much more restrictive in Oppenheim case, in setting out public benefit test

· 1) Potential beneficiaries must not be numerically negligible, 2) The quality which distinguishes them from other members of the community, so that they form by themselves a section of it, must be a quality which does not depend on their relationship to a particular individual
· Court held trust for education of children of Ees of a certain company wasn’t charitable b/c it didn’t apply to the public, only a section of the community.
· Court found common employment isn’t a characteristic that constitutes a section of the public. Not charitable.
· Re Wedge, 1968 BCCA 

· Gift to “some needy displaced family of European origin, who wishes to make a new start in Canada and engage in farming”

· By 2-1 court held valid charitable trust – even though gift would only go to one family, the number of possible recipients was quite large.

· There are established categories, but in all cases they need to be for the public benefit

Note: if trust is found invalid for charitable purposes, it may still be found to be a valid private trust, so assets wouldn’t revert back to estate, unless invalid for other reasons

2. ***Relief of Poverty
· Preamble –“relief of aged, impotent, poor people.”
· Poverty is relative. It Means more than just providing basic amenities – food, shelter and clothing. Also to enable poor children and parents belonging to the City of Halifax to have an outing during the summer months

· Trust to relieve conditions of poverty, such as one to reduce unemployment, does not qualify
	Jones v. Eaton, 1973 SCC – Poverty is relative. Court finds trust was for the relief of poverty; doesn’t apply public benefit test strictly – says trust is charitable and for relief of poverty therefore don’t have to determine if it’s for benefit of the public.

	Facts: Will established to leave trust to executive officers for the “needy or deserving” members of a club. All Eaton employees with 25yrs+ service belonged ~ 7,000 people.
Issue: Was the trust a valid charitable purpose trust? YES
· Both the words needy and deserving were unclear – could apply to people who weren’t suffering from poverty. 

· Could be applied in a way that has nothing to do with relief of poverty. 

· Court decided “Deserving” was really conjunctive, it was “needy and deserving” – it really didn’t add a lot

· While someone might be deserving, they thought they wouldn’t receive anything unless in some sort of need

· Court concludes the provision in the will constitutes a trust for the relief of poverty

· Deserving “intention must be not only to benefit the necessitous whom he designated by the word needy but also those of moderate means who might require financial assistance in the exigencies from time to time”
· So it is for the purpose of poverty

· Court finds trust is also of sufficient public benefit

· Court recognizes that trust does not apply to all members of the public, but Toronto members of the Eaton club.

· 7,000 – applies to significant portion of general public

· When a trust is not only charitable but it is for the relief of poverty, courts have not required the element of public benefit in order to declare in favour of the validity of the trust.

· So clearly court doesn’t think it’s required to apply the public benefit test – sort of applies it in a relaxed way
Conclusion: Trust is found to be for a valid charitable purpose


3. ***Advancement of Education

· Category derives from Statute of Elizabeth’s reference to “schools of learning, free schools, and scholars in universities”, as well as the “education of … orphans”

· Trusts for educational institutions and for scholarships and prizes have long been considered charitable

· “education” also includes general edification of the public which is why libraries, museums, places of research, learned societies, and adult learning institutes are considered as proper charitable endeavours and are given charitable status 
· ( all about acquisition of knowledge – broad concept, difficult to define
· Charitable if it’s knowledge for its own sake or as a means to an end (ie. training for a trade)

· If it’s a school – it’s charitable

· If you’re teaching people to be lawyers and that’s charitable, then you can’t really differentiate between other types of professions (ie. being a cook); should all be charitable

· Can include “aesthetic appreciation” – artistic and cultural pursuits

· Mere provision of information to the public is not charitable as advancement of education 

· ie. pursuit of political purposes – doesn’t contribute to improvement of a useful branch of human knowledge
· As with the other heads of charity, a trust for the advancement of education must also be for the public benefit (supported by Re Pinion)
	Vancouver Society of Immigrant and Visible Minority Women v. Ministry of National Revenue, 1999 SCC – expansive approach taken to interpretation of “educational” purpose, should include informal training initiatives aimed at teaching life skills or providing practical information, so long as they’re aimed at training the mind a not just promoting a particular point of view.

	· Court rejected the “fairly restricted meaning” given by the Federal Court to education

· “formal training of the mind,” or “improvement of a useful branch of knowledge” ( too restrictive
· Proposes slightly more expansive approach, taken by England in Inland Revenue Commissioners v. McMullen, 1981 HL
· Education is a concept that is moving and changing

· Definition of education should also include informal training initiatives, aimed at teaching necessary life skills or providing information toward a practical end, so long as they’re aimed at training of the mind and not just the promotion of a particular point of view
· We need to support charities who are doing good things for the community
· This accords with the purpose of charity to advance a common good; in the case of education the good advanced is knowledge or training
· So long as training is applied in a structured manner and for a genuinely education purpose (to advance the knowledge or abilities of the recipient, not to promote particular viewpoint) it may properly be viewed as falling within the advancement of education


 Re Pinion, 1964 Eng CA 

· Shows there has to be some public benefit – it must be beneficial to the public in some sense

· Can’t presume that if something is an education object then it is for the public benefit

· There is an objective assessment of what’s in the public benefit

4. Advancement of Religion
· Only reference to religion in Statute of Elizabeth is to “the repair of churches”

· Wide variety of purposes have long been accepted as being for the advancement of religion

· Incl. trusts for the publishing, teaching and propagation of religious belief; for the building and maintenance of churches and burial grounds; and for the work of churches and ministers of religion

· Canada – now more tolerant of various religious purposes not distinguishing b/w religions

· Propagation of “fringe” views comes within the purview of religious charity

· Status of definition of religion is somewhat unclear in Canadian law – some cases suggest deism is a prerequisite - from England where to qualify as a religion an organization must be deistic 

· South Place Ethical Society, 1980 Eng – study of ethical principles of cultivation, and rational religious sentiment held not to qualify as religion; requirement of belief in god and worship of that god

· Courts seem to unquestionably accept that religion is a public good
· Why do we accord charitable status to organized religions simply b/c they espouse belief in god, rather than belief in other principles?

· Funnell v. Stewart, 1996 Eng Ch – involved a trust to benefit the work of small group who held private religious services in the home of one of them and also conducted faith-healing sessions. The trust was found to be charitable, on the grounds that faith healing was an aspect of religious ministry. In responding to argument that there was no public benefit, court said “a sufficient element of PB is assumed…unless there is contrary evidence”.
	Gilmour v Coats, 1949 Eng HL – If the religious benefit is for a group that’s negligibly small, then not for the public benefit

	Facts: Group prayed day and night for the salvation of us all
Issue: Was purpose of trust for the public benefit? Did this qualify as a charity? 
· NO b/c there was no public benefit

· Not necessary to consider whether we believe the religious belief
· If it was in the benefit of the 20 ppl group, then that’s too small to be for the public benefit

Conclusion: Charitable status was disallowed.


5. ***Other Purposes Beneficial to the Community
· Smith: this is a complete dog’s breakfast

· This is a large, broad category. Purposes that might fall within it typically relate to 

· “social welfare”:
· Ie. trusts for the young, the old, the disabled
· Ie. orphans’ homes, hostels for poor youths, and old peoples’ residences

· Ie. Trusts to provide for the sick through provision of hospitals, to provide health care generally, or to “advance medicine”

· Ie. disaster relief funds, to care for veterans, or to provide aid to prisoners
· Community purposes
· Trusts to provide public works and public amenities such as parks, to provide cemeteries and cremation societies

· Trusts that provide “benefit” to a “locality”

· Note: trusts for “social and recreational purposes” including sports (unless tied to education), have been said not to be charitable in England, while in Ontario promotion of amateur sports is charitable
· Animal welfare

· How do court’s decide that a purpose is beneficial to the community in a way the law regards as charitable?

· According to SCC in Vancouver Society, we continue to draw from the preamble of the Statute of Elizabeth. 

· Something is ‘charitable’ under this head if it is within the “spit and intendment” of the preamble, charitable “in the same sense” as those enumerated there, or that it must be “within the equity of the statute”. We can draw analogies, rely on previous cases, or draw analogies from those cases/charities.
· Canadian law needs to be assessed through two different jurisdictional lenses

· Provincial – courts are concerned with trust validity. SCC has held that Pemsel provides the general basis for the Canadian law of charity; all CL provinces (except Ontario) tend formally to follow English law, either by citing Pemsel/preamble or by referring to decided cases on the specific purpose at issue

· Federal – FCA hears appeals from Revenue Canada’s refusals to register organizations as charitable under the Income Tax Act
· Canada’s principle “charities court”

· Keep in mind these cases aren’t about trusts, they’re about societies/organizations, but same principles are being applied to try to figure out whether the org should be considered charitable, in accordance with historical trust principles
	Native Communications Society v MNR, 1986 FCA – Case yields the pre-requisites for determining whether a particular purpose is a charitable one falling under the fourth heading: 1. the purpose must be beneficial to the community in a way which the law regards as charitable by coming within the “spirit and intendment” of the Preamble, and 2. whether a purpose would or may operate for the public benefit is to be answered by the Court on the basis of the record before it and in exercise of its equitable jurisdiction in matters of charity

	Facts: NCS’ application for registration as a charitable organization under the ITA was refused by MNR. NCS was a non-profit incorporated in BC, with purpose a) to organize and develop non-profit communications, b) train native people for jobs and public a non-profit news paper, c) procure and deliver information to native people, and d) carrying out these things

Issue: Was the purpose of the society sufficiently charitable to fall under the fourth heading?

FCA: 
· Court references Pemsel and notes that appellant seeks to bring its case under relief of poverty, advancement of education, and other purposes beneficial to community

· Court has difficult finding that it could fall under either of the first two and finds it doesn’t really need to decide the matter 
· Pre-requisites for determining whether a particular purpose is a charitable one falling under the fourth heading:
1. the purpose must be beneficial to the community in a way which the law regards as charitable by coming within the “spirit and intendment” of the Preamble, and 

2. whether a purpose would or may operate for the public benefit is to be answered by the Court on the basis of the record before it and in exercise of its equitable jurisdiction in matters of charity

· Can it be said that purpose in this situation fall within “Spirit & Intendment” of the statute? Court considers various cases on the issue, but posits that the case can’t be decided without taking into account the special legal position in Canadian society of aboriginal people. ( The state is authorized to play a large role

· In this case court finds it’s not about disseminating views or news, the society’s purpose is about providing education, training, and information, and about making people aware of culture and language – all these things have value

· Court doesn’t want to decide the case based on previous cases that had nothing to do with aboriginals – simply proceeding by analogy wouldn’t work here

· Only reference court can make to preamble is that many of the groups referred to in the preamble were in needy circs and worthy of protection – Canadian law says this is true of aboriginal people

Conclusion: court concluded that the appellant’s purposes are beneficial to the Indian community of BC within the spirit and intendment of the preamble to the Statute of Elizabeth, and are therefore good charitable purposes.


	Vancouver Society of Immigrant and Visible Minority Women v MNR, 1999 SCC – Court states that absent legislative reform, we must continue to work with the preamble, previously decided cases, and analogies that have been drawn to determine what is charitable, subject to requirement of providing a benefit to the community. The key is whether something is beneficial in a way the law regards as charitable. Smith: just 4 judges deciding it wasn’t a worthwhile purpose, vs 3 who thought it was.

	Facts: Vancouver Society was incorporated in 1985. In 1992 it was refused registration as a charity by MNR. Purposes of the charity were: (a) Educational (b) To carry on political activities (c) To raise funds (d) Deleted, and (e) To provided services and to do all such things incidental to the above. It provided activities including workshops, career counselling, info and assistance with resumes, and interview skills. 
Issue: Did the VS validly serve a charitable purpose under the fourth head? (NO!)
Held: VS lost in the Supreme Court by a 4-3 margin

SCC (Iacobucci)

· Starting point for determining whether a purpose is charitable is Pemsel approach
· Iacobucci notes that its application to modern organizations is more difficult – many call for it to be modernized
· “in the absence of legislative reform,” Canadian courts must continue to work with the law as it is 
· Under the ITA, it’s possible to have a non-profit that is not a charitable org. Iacobucci says it’s important that the CL respect this distinction. (Smith: this is weird to reinterpret CL in light of ITA provisions. Can have diff. meaning under ITA and CL)
· “in the absence of legislative reform, the best way to discern the charitable quality of an org’s purposes is to continue to proceed by way of analogy to those purposes already found to be charitable by the CL, and conveniently classified in Pemsel, subject always to the general requirement of providing a benefit to the community, and with an eye to society’s current social, moral and economic context”
· SCC: more is required than simple “public benefit” to bring a purpose w/in the fourth head – key is whether something is beneficial in a way the law regards as charitable (VS hasn’t done this)
· Iacobucci seems to think that finding the society’s purpose charitable is unsupported by the jurisprudence. 

· The court refers to various refugee cases and basically finds there are significant differences b/w the two and good reasons why refugee orgs have been found charitable in the past. He takes issue with the fact that the VS doesn’t specifically target its services at those people who really need assistance. 
· Smith: I don’t understand their argument here. We don’t say that people who enjoy art galleries have to be poor and unable to afford art.
· Conclusion: there is no support for the proposition that assisting immigrant women to integrate into society through helping them to obtain employment is a charitable purpose under the 4th head of charity.
Dissent
· Found society was charitable under fourth head. They rely on decisions from other jurisdictions. 

Smith: Seems like the legal test in this case was just 4 judges deciding it wasn’t a worthwhile purpose and 3 judges deciding that it was. Based on intuitive feeling. This is not a good state for the law to be in.


6. ***Exclusivity

	Law and Equity Act (BC) S. 47 – Charitable Trusts – if property given in trust for a charitable purpose is linked to a non-charitable purpose, and the gift would be void for uncertainty, the gift is not invalid as a result but operates solely for the benefit of the charitable purpose.

	


7. ***Political Purposes
· Trusts for political purposes (incl. international relations), even if otherwise for charitable purposes, are invalid
· Or else denied charitable status under ITA

· McGovern v. Attorney-General, [1982] Ch – issue was whether Amnesty International could qualify for charitable status

· While the court accepted that advocating for political prisoners and against torture were laudable, he argued that “even if it otherwise appears to fall within the spirit and intendment of the preamble to the Statute of Elizabeth, a trust for political purposes …can never be regarded as being for the public benefit in the manner in which the law regards as charitable”.

· Court set out as invalid, trusts of which a direct and principal purpose is either:

i. To further the interests of a particular political party; or

ii. To procure changes in the laws of this country, or of a foreign country; or

iii. To procure a reversal of gov’t policy or of particular decisions of governmental authorities in this country or in a foreign country; or

· Smith: the proposition that underlies this set of cases is that “It can’t be for the public interest for an organization to advocate a change in public policy”. 
· Historically held to be invalid, b/c as set out in Bowman v. Secular Society, [1917] HL, “the court has no means of judging whether a proposed change in the law will or will not be for the public benefit, and therefore cannot say that a gift to secure the change is a charitable gift”
· This is straying away from judicial role towards policy-making. 

· But, the court doesn’t have to approve a political change, it can just say that it’s in the public interest for such a change to be discussed. 
· However, the proposition seems to be entrenched and irreversible and is applied in Canadian law – See Human Life below

· Some charitable orgs are able to invoke the ancillary purposes doctrine to pursue some political purposes. Examples

· Toronto Humane Society was allowed to continue its efforts to alter a law allowing impounded animals to be used for research, though court warned it should not become a “primary activity”

· Scarborough Community Legal Services – FCA held that the doctrine was not available because the ITA defines a charitable org as one, “all the resources of which are devoted to charitable activities”. 
· ITA was subsequently amended, in 1986, to include an explicit ancillary purposes doctrine applicable only to political activities 
· s. 149.1(6.2)) of the ITA ‘Where an org devotes substantially all of its resources to charitable purposes, and it devotes part of its resources to ancillary and incidental political activities, so long as not in support of or opposition to any particular political party, then the org shall be considered to be devoting that part of its resources to charity. 
· In no case has the court accepted that a litigant’s political activities were merely ancillary

	Human Life International v. Minister of National Revenue, [1998] FCA - jurisprudence generally supports the proposition that activities primarily designed to sway public opinion on social issues are not charitable activities. This kind of advocacy of opinions on various important social issues can never be determined by a court to be for a purpose beneficial to the community.

	Facts:

· MNR revoked the appellant’s registration as a charitable organization, on the grounds that the org was not devoting substantially all of its resources to charitable activity

· Its purposes were stated to be “charitable and educational purposes” related to social welfare, defending human rights, promoting natural methods of child creation, and education to protect innocent human life. In subsequent communications, org indicated its aims and object were to protect the unborn, elderly and handicapped, to promote true Christian family values, to encourage chastity, and to teach natural family planning
· Org began conducting activities that were political in nature. RevCan launched a couple audits, to determine charitable status under either ‘education’ or ‘other purposes beneficial to the community’
· Regarding education advancement, RC basically says most of their materials espouse their view on a specific cause and seeks to sway the public to its way of thinking ( not charitable.

· Regarding “other purposes beneficial to the community”, letter states that there is no case law supporting that promoting the org’s position on certain issues is charitable; courts have stated the opposite 
· MNR additionally stated “the courts have established that activities which are designed essentially to sway public opinion on a controversial social issue are not charitable, but are political in the sense understood at law”.

· In 1994 – MNR/RC revoked their charitable status 

· On appeal, org argued that some of its activities are political, but that they are only incidental to its charitable objects and activities. 

Issue: is the organization primarily conducting a charitable purpose?
Court:

· The court first briefly concluded that the org was not an educational organization, then goes onto consider political purposes
· Legal Test:  jurisprudence generally supports the proposition that activities primarily designed to sway public opinion on social issues are not charitable activities.
· Appellant argues its activities don’t fall within list set out in McGovern but court feels list wasn’t intended to be exhaustive
· “this kind of advocacy of opinions on various important social issues can never be determined by a court to be for a purpose beneficial to the community”
· This is b/c Courts should not be called upon to grant or deny legitimacy to what are essentially political views, namely what are the proper forms of conduct to be urged on other members of the community 
· Devotion of resources: Court concluded that “a substantial part of activities of the charity are being devoted to political purposes”

Conclusion: Court denies appellant’s appeal.


Smith: There are certain issues for which this case law makes sense (abortion, same sex marriage… things that are very controversial)

· However, this is problematic for issues such as global warming. Is this a case of “urging proper forms of conduct on other members of the community”? It’s hard to argue that it’s not in the public benefit to at least have a discussion on this. 

· There are many cases out there that would be in the advocacy business on this issue: 

· CRA may let them off for political reasons and let them advocate

· But if not, John expects that the organizations receive letters similar to the ones sent to HLIC

· This is one of the growing issues in the law of charity

8. Cy-pres Doctrine
· When resources are dedicated through a charity/trust etc to charitable purposes, if for whatever reason it becomes impossible/impracticable to carry out those purposes, then you don’t just say “the gift fails”.  The courts have a jurisdiction to apply the funds “cy-pres”, which means for a purpose close to that for which the funds were originally set up. 

· Ask: what other type of organization is doing this

Distinction drawn in the cases between initial impossibility and subsequent impossibility. 

· Subsequent failure, you definitely apply the cy-pres doctrine as described above. 

· In the context of an initial failure, the court must determine whether there was a general charitable intent. This is because most of the cases of initial failure involve donations to orgs that have either 1. Never existed, or 2. Have ceased to exist. 

· If the org never existed, it’s hard to argue that the testator intended the gift to be charitable, since the org never existed 

· Re Buchanan (initial failure)
· Testator inaccurately described the organization, so this isn’t really a case of cy-pres, but rather a case of construing the will

· Royal Trust Corporation of Canada v. Hospital for Sick Children (1997) (initial failure)
· Gift to provide money to the “Crippled Children’s Hospital in Toronto”. 

· No organization with such a name existed. However, other organizations existed that may do this work. 

· Court found a general charitable intent, and then awarded the gift to the other orgs. 

· Re Ramsden Estate p. 296

· Gift to a university to give scholarships to people of a particular faith

· However, the Charter of that University did not allow it to discriminate based on religion and to administrate a gift on this basis. 

· The university wanted the discriminatory provision knocked out and the cy-pres doctrine applied. 

· Court refused to find that there was impracticability because the gift could be administered by someone else (a different trustee) on behalf of the university 

· So cannot carry the impractibility doctrine too far. 

9. Trust Issues relating to Property held by Charities

These cases are actually arguing about trusts – arguing about whether assets held by charitable originations are held in trust for specific purposes, or whether they are general assets of the organization. 

Re Christian Brothers of Ireland in Canada, 2001 BCCA

· Church members were abused in the maritime provinces – they sued members of the Order. 

· Issue: could the assets be used to pay these judgments or where they exclusively for public good?

· Problem here is members of the Order held shares in North Vancouver College, a corporate organization. Were they or the Order holding in trust for the purpose of carrying out the school? 
· Court found the shares were held by the Order but on a specific trust for the running of the school. 

Bentley v Anglican Synod of the Diocese of New Westminster, 2011 BCCA …. Saint John’s Shaughnessy Case

· Court found that the building was a general asset of the church, not held on specific trust for anyone. 

L. ***RESULTING TRUSTS
1. Failure of Express Trust

Resulting Trusts can help deal with the failure of Express Trusts 

· RTs may arise where an express trust fails. Ie. an express trust has been established, there is no question that property is held on trust, but there has been a failure by the donor to completely dispose of the beneficial interest in the property. 
· Eg:  if donor says I give the income of the trust to X for life ( but then what? Does the trustee get the balance, or do the heirs get it? Or does it revert to the settlor? 

· The law says that is goes back to the settlor
· Resulting trust arises to hold the property of the trust for the transferor (or his estate) 
· There’s a tendency in the courts to avoid a finding that an express trust has failed

· This is especially true where the court is interpreting a will because when persons make wills they usually intend to dispose of all the property dealt with in the will. 

· A failure of an express trust can be avoided by finding that a trust was not intended, but, in fact, a gift was intended. 
· Re Barrett: (see p 10)
· Testator’s will provided:

· “I hereby give to my daughter, S, whatever sum…of money [I have] at the time of my decease for the purpose of enabling S to meet the immediate current expenses in connection with housekeeping”
· When the testator made the will, the sum of money in the account was very small. But at the time of his death there was a lot of money in the account, much more than necessary for housekeeping expenses. 
· Court of Appeal held that “the clear words of gift to the daughter are not cut down by the statement of the testator as to purpose or object of the gift” ( ie: the daughter gets the whole amount.
FIRST STEP:  construe the instrument to determine the intent of the settlor. (ie. did he intend X to have a life interest and to hold the assets on resulting trust for the estate? Or is X to hold for someone else?) 
· Or was the intent of the instrument solely to benefit X, therefore the rest of the trust should go to X’s estate, and pursuant to Saunders v Vautier, then X can claim early, prior to death because no one else has an interest in property.
SECOND STEP: Consider if trust has failed
· RT may fail because of fundamental mistake, duress, undue influence, misrepresentation, purpose is illegal or contrary to public policy, purpose is not charitable, purpose does not meet limited exception for non-charitable purpose, uncertainty of object, person named dies before money is exhausted, contingencies are not carried out, etc. 

· Henry v Henry is interesting illustration of this

THIRD STEP: Should resulting trust be applied? Was a gift intended?

· To X for life, and then to Y and Z if either one of them survives. But what if Y and Z are both dead? ( Resulting trust. 
2. Transfer to or purchase in the name of another

· RT cases often arose in the family context prior to there being family property legislation, as a way to give wives an equitable result on marriage breakdown. Eventually this approach was overturned by the SCC in preference for the “unjust enrichment” and constructive trust approach. 

· Generally, law on RT reduced significantly in scope over the last few years, though its core principles remain.
· Core principle that when gift fails, trustee holds on RT for testator has not changed

· The question is always going to be to discern intention of party who established trust.
Family/Matrimonial RT

· A different type of resulting trust arose in the family context ( Transfer to or purchase in the name of another

· Either 1 person transfers property to another for no consideration or pays the money or other consideration to buy the property, but it’s registered in the name of another.
· The person who receives the title gives no consideration
· Transfer or purchase gives rise to presumption of resulting trust, b/c person has not given any consideration

	Pecore v. Pecore, [2007] SCC - while presumption of advancement continues to operate, it should be limited to situations involving transfer from parents to minor children. Intention of the testator is overriding factor. 1) Determine which presumption applies, 2) weigh the evidence regarding intention 3) determine whether Presumption been rebutted?

	Facts:
· Dispute was between daughter of deceased and her ex husband.
· Deceased was very close with his daughter t. She had struggled financially. Her husband Michael was disabled and she looked after him.

· On advice of financial planner, deceased started making transfers to himself in joint name with Paula. Regarding tax implications, he wrote a letter stating he was the owner of the mutual funds and was not gifting them to his daughter.

· He went on to treat funds as if they were his. She could withdraw but had to give notice ahead of time.

· Deceased changed will to leave residue to Paula and Michael

· Paula and Michael later separated. He claimed not only half of what was in the will, but also half of what was in the joint names
Issue: did her father intend to gift the assets to her (presumption of advancement), or did she hold them on resulting trust?

If PofA, then she would take the accounts in her name by right of survivorship. If RT, then her share would revert back to the estate to be divided between her and her ex. 
SCC:

· Court first considers the presumption of resulting trust

· Rebuttable presumption, applies to gratuitous transfers

· Where a transfer is made for no consideration, the onus is placed on the transferee to demonstrate that a gift was intended (rebut the presumption)

· This is so b/c equity presumes bargains (consideration/legal title), not gifts

· Court then considers Presumption of Advancement:
· Arises if transfer is made in marriage or parent-child relationship

· Burden then rests on person who wants to get property back to show no gift was intended.

· Court states PofA applies equally between fathers and mothers wrt to their children

· Does it apply to adult independent children? Court doesn’t see why it should.

· Should it apply to adult dependent children? Court says no – b/c of difficulties of defining what dependent means – what degree would be sufficient to call presumption into question
· Court concludes: “I’m therefore of the opinion that the rebuttable presumption of advancement wrt gratuitous transfers from parent to child should be preserved but be limited in application to transfers by mothers and fathers to minor children”.  Thus, PoA didn’t aply in this case.
· Fortunately for her, SCC found there was ample evidence for the TJ’s finding that the father intended to make a gift to Paul, thus rebutting the presumption of resulting trust.

· How does the evidence work to rebut presumption?
· Where a gratuitous transfer is being challenged, the TJ must 1) determine the proper presumption to apply, 2) weigh all the evidence relating to the actual intention of the transferor, 3) determine whether the presumption has been rebutted
· Presumption will only determine the result where there is insufficient evidence to rebut it on a BoP

Smith: you have to try to figure out what was intended


	Kerr v. Baranow, 2011 SCC 10 – governing consideration in gratuitous transfer situation is the actual intention of the grantor – we shouldn’t apply common intention resulting trust. Case states UE/CT approach in Pettkus is preferred.

	· in these gratuitous transfer situations, the actual intention of the grantor is the governing consideration (consistent with court in Pecore)
· We should no longer apply a common intention resulting trust in husband/wife gratuitous transfer situation.

· Only where actual intention is indeterminate do you rely on the presumption 
· “approach enunciated in Pettkus v. Becker has become the dominant legal paradigm for the resolution of property disputes between common law spouses”

· Finally, as the development of the law since Pettkus has shown, the principles of unjust enrichment, coupled with the possible remedy of a constructive trust, provide a much less artificial, more comprehensive and more principled basis to address the wide variety of circumstances that lead to claims arising out of domestic partnerships..


	Niles v Lake, 1947 SCC - Example where lack of evidence of intention required court to apply presumption of RT. 

	Facts: Mrs. Arnott opened joint account with her sister Mrs. Lake – they signed standard form. Only Arnott contributed to account. A died and Lake claimed she was entitled by right of survivorship.
Court

· Presumption of resulting trust applied since there was no evidence going either way

· Property went back to estate and was to be distributed in accordance with the will and not to Mrs. Lake.

· Mr. Justice Rothstein commented on this case in Pecore
· In the past, this Court has held that bank docs that set up a joint acct are an agreement b/w the account holders and the bank about legal title; they are not evidence of an agreement b/w the acct holders as to beneficial title
· Banking documents in modern times may be detailed enough that they provide strong evidence of the intentions of the transferor regarding how the balance in the acct should be treated….”

Smith: problem here is no evidence of intention – presumption is crucial. Where there’s consideration or one party gave up something, courts will try to enforce the K. Just b/c there’s a piece of paper doesn’t mean there’s any K. Would’ve been different if they’d both made contributions to the account.


M. CONSTRUCTIVE TRUSTS 

1. ***Introduction
· CT is primarily a remedy ( It arises in certain actual scenarios
· Two key propositions: 1) there has to be property to which the CT can attach; 2) there are no formal requirements necessary to create a CT

· A lot of the cases involve situations where one party is required to give up property to another b/c of breach of fiduciary duty, unjust enrichment, etc.

· UE wasn’t fully accepted by court until 1980 in Pettkus v Becker.

· Under what circs will a court impose a Constructive Trust as a remedy for breach of FD? SCC in Soulos (McLachlin) sets out four conditions that must be met for court to impose a CT
1. The defendant must have been under an equitable obligation, that is, an obligation of the type the courts of equity have enforced, in relation to the activities giving rise to the assets in his hands;
*includes UE, or breach of FD

2. [Linking/causation] The assets in the hands of the defendant must be shown to have resulted from deemed or actual agency activities of the defendant in breach of his equitable obligation to the plaintiff;
* CT only appropriate if the breach gave rise to assets which would be unjust for the wrongdoer to retain. (Indalex)
* There has to be assets which result from the breach (Indalex)
3. The plaintiff must show a legitimate reason for seeking a proprietary remedy, either personal or related to the need to ensure that others like the defendant remain faithful to their duties;

4. There must be no factors which would render imposition of a constructive trust unjust in all the circumstances of the case; e.g. the interests of intervening creditors must be protected.”
· They leave ample latitude for advocacy as to the correct outcome at any given situation, and significant scope for judicial discretion in determining the outcome
· CT can apply where there’s no loss, to condemn a wrongful act and maintain integrity of trust relationships. Equitable remedies are flexible – their award is based on what is just in all the circs. (Soulos)
Unjust Enrichment
· Accepted in Pettkus, has been applied in many instances since then
· Dickinson in Pettkus said there are THREE ELEMENTS:

“… there are three requirements to be satisfied before an unjust enrichment can be said to exist: 
1) An enrichment – someone has to have benefited in some way, usually acquired a proprietary interest
2) A corresponding deprivation – one party lost something, not necessary that property move from the deprived person to the enriched person.
3) Absence of any juristic reason for the enrichment –there’s no established legal relationship that explains the transfer. Possible juristic reasons:
· A contractual relationship, so long as not invalidated by undue influence, fraud, unconscionability, etc., 
· Gift – requires evidence of intention 
· It could be a secured creditor taking possession of the property.
· If UE is found based on these 3 req’ts, then a remedy should be granted. 
· But it might not be CT, it could be a money judgment.

· Soulos sets out four conditions that must be met for court to impose a CT based on wrongful conduct.
· Reasons someone might want a proprietary remedy (through CT) over money: 

1. Property has or may appreciate in value. 
2. You can trace the property, rather than money which is difficult to trace. 
3. Personal reasons (sentimental). 
4. Insolvency (this is huge, assets held in trust are excluded from the bankrupt’s estate and can’t be taken by creditors) 
5. There may be no loss.

Fiduciary Obligation
· A number of traditional situations in which fiduciary obligations are imposed: directors and corporations, solicitors and clients, trustees and beneficiaries, agents and principals, life tenants and remaindermen, and b/w partners. (Frame v Smith)
· Frame v Smith – dissent by Madame Justice Wilson, set out the general characteristics/test for fiduciary obligations

· Reverse onus on fiduciary: 

· Beneficiaries need only demonstrate, prima facie, the existence of a fiduciary relationship b/w the parties and the circs of the alleged breach. Once a court accepts that a relationship is fiduciary in nature and that a breach may have occurred, the burden of proof shift to the fiduciary to disprove the existence of a breach.
· Once we’ve determined a FR, the essence of that is the one who owes a fiduciary obligation must put others interest first and must only act in their interest.
· Breach of FD – must disgorge profits (McLeod v Sweezey, Reading v The King, AG Hong Kong)

	Frame v Smith, 1988 SCC – Requirements for fiduciary obligation

	· Wilson: “Relationships in which a fiduciary obligation has been imposed seem to possess three general characteristics:

1. The fiduciary has scope for the exercise for some discretion or power.

2. The fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests.

3. The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power.”
· 2) imposition of fiduciary duty is necessary b/c the power or discretion may be used to affect the beneficiary in a damaging way

· 3) Vulnerability - arises from the inability of the beneficiary to prevent the injurious exercise of the power or discretion combined with the grave inadequacy or absence of other legal or practical remedies to redress the wrongful exercise of the discretion or power. 

· Not usually present in dealings of experienced businessmen of similar bargaining strength acting at arm’s length

· The key is whether the beneficiary is peculiarly vulnerable – completely vulnerable, have no choice


2. Selected Cases
	McLeod and More v. Sweezey, 1944 SCC – Early example where expert acting on special information was held to owe a fiduciary duty to client. His fraud breached his Fid Oblig’n, thus his profits were held on CT and he was liable to account to P their share of profits.

	Facts:

· Plaintiffs/appellants thought they’d identified some asbestos deposits in some rough country. They staked some claims in 1923 and allowed them to lapse. Nothing happened til 1937. In 1937, they talked to defendant who had a high reputation as a prospector, and asked him to check out whether these claims had any merit. They went to the office of two mining brokers and drew up a memorandum/contract of sorts. The K was limited technically to asbestos claims.

· D went off to do the work, came back and said he staked 4 new claims. He protested that there was no asbestos and said not worthwhile to record the claims. Ps accepted this. After 30 days elapsed, D staked the claims himself, including the 4 originally staked and the 4 later staked. Claims were all recorded.

· Through the agency of others, he entered into agreement with syndicate who would develop the claims. He had 22-25% interest in the range of claims. He had earned money by the time case went to SCC.

· TJ said he shall hold 75% under CT for Ps. On appeal, judgment was reversed. On appeal to SCC, reversed again.

SCC/ISSUE: What was the precise undertaking of the defendant?
· P had special knowledge of mineral indication in the area indicated, and it was of value to them
· Ps disclosed this special information knowing they would be giving up an advantage, so they did what they thought necessary to protect themselves ( hired an expert
· They hired D for his judgment, not only for his opinion on asbestos claims but for totality of all possible claims.

· That was the measure of the D’s duty as the fiduciary of Ps in acting upon the disclosed info of P. He undertook to apply his experience to everything found in the area of the claims and on the strength of his opinion, stake what was called for and inform Ps of that opinion.
· D owed his utmost good faith… and an unreserved account of what he had found

· Defendant was found liable; he breached his fiduciary obligation through fraud
· SCC: Defendant holds it as a 1) constructive trustee and 2) that he is liable to account to the plaintiffs for their share of the monies received in cash.

Smith: Court is really saying P found where they thought there were minerals, and they told him where to look, so he can’t say I found something different than what they said was there so I get to keep it.

Note: the result demonstrates the presence of a fiduciary obligation and an unjust enrichment, and the imposition of a CT
· Fid Oblig: What was the power or discretion? Defendant was so knowledgeable and skill – plaintiff trusted and would rely on his opinion. Once you find there is this power, the other two are easily met.

· UE: D was better off. There was a deprivation. There was no juristic reason b/c agreement said 75/25. 


	Reading v. The King, 1949 CA, aff’d 1951 HL p 900 – CA found a FD arises from use of the military uniform and facilities/opportunities attached to it. He breached his FD to obtain secret profit. It’s unnecessary for Crown to show they suffered a loss. He has to account for his profits to the Crown.

	Example of a case where court is clear about result, but has to figure out how to get there

Facts:

· British dude was serving in the army in Cairo. It was found that he was accepting bribes to escort lories through the city – his presence and uniform allowed them to pass without being stopped or inspected.

· British gov’t officials confiscated all the profits of his scheme. He petitioned to get the money back 

· Court concluded he was only able to get this money b/c of his uniform.

Trial (Denning J)

· if a servant takes advantage of his service by violating his duty of honest and good faith, to make a profit for himself, the position which he occupies is the real cause of his obtaining the money rather than an opportunity for getting it
· if [the position] plays a predominant part in his obtaining the money, then he is accountable for it to the master
· There was not a fiduciary relationship in this case, and Reading was not acting in the course of his employment. Those are not essential ingredients in the cause of action. The uniform of the Crown, and the position of the man as a servant of the Crown, were the sole reasons why he was able to get his money and that is sufficient to make him liable to hand it over to the Crown.
CA espouses the following principles:
· When a servant, or agent, by a breach of duty damnifies his master or principal, the master can recover in an ordinary action for breach of K for any loss he has actually suffered.
· Other cases arise where master is able to recover profits even if they suffered no loss, b/c Ee breached a fiduciary relationship.
· A “fiduciary relation” is seen to arise a) whenever P entrusts to the D property including confidential info, and relies on D to deal with it for the benefit of P or for purposes authorized by him and not otherwise, and b) whenever P entrusts to D a job to be performed and relies on D to procure for P the best result
· In such cases, D may accept a secret profit from a third person – conflict of interest with his fiduciary obligation
· Crown need not show they have lost money
· In this case, 
· Master entrusts to P a uniform to be worn in the Master’s interests

· Uniform is not his property, belongs to the Crown, should be worn per employment

· He used that which had been given to him for his own benefit, had no more right to do that than to sell the uniform itself.

· Smith: it’s a bit confusing to talk about uniform as property of crown.

CA concludes: there was a fiduciary relationship arising from the use of the uniform and the opportunities and facilities attached to it. Reading obtained the sums claimed by acting in breach of his FDs.
HL agreed with CA’s decision
· Fiduciary relationship attaches to case where a servant gains from his Em a position of authority which enables him to obtain money
· The fact that the Crown lost no profits or suffered no damages is immaterial. It is the receipt and possession of the money that matters, not the loss or prejudice to the master”
· All profit and advantages gained by the use or abuse of his military status are to be for the benefit of the Crown
-arguably there was UE in this case.


	AG for Hong Kong v. Reid, 1994 English PC – *fiduciary acted as lawyer on behalf of HK gov’t and was accepting bribes*. Equity allows both remedies: through debtor/creditor relationship, and through CT. If bribes were used to purchase property, fiduciary must disgorge even increase in value of property.

	· NZ senior lawyer working for HK gov’t was convicted of receiving bribes in breach of his duty to the gov’t of HK and the Crown.

· Gov’t of HK tried to register caveat’s against properties in NZ standing in Reid’s name, which could only have been derived from the bribes

· Court in NZ followed English CA authority that the relationship of a fiduciary who received a bribe and his or her principal was one of debtor/creditor b/c the principal had no proprietary interest in the bribe or property derived from it. Thus HK gov’t was denied caveat.
Lord Templeman for PC:

· Typical approach historically has been to see the false fiduciary as owing a debt in the amount of the bribe to the person to which the duty was owed.

· There’s no reason why equity should not allow two remedies, so long as it doesn’t result in double recovery.

· In equity, as soon as the bribe was received, the false fiduciary held the bribe on a constructive trust for the person injured.
· If he held property, then he must also disgorge the increase in value of the property

In some cases may be more advantageous to say breach of fiduciary duty, In other cases UE 


3. The SCC “Catalogue”
	***Pettkus v Becker, 1980 SCC – First case where SCC embraces UE and CT as appropriate remedy in marital property sharing, pushing common intention RT to the side. CT was appropriate in this circ b/c req’ts for UE were met – there was a connection b/w her deprivation and his acquisition. 

	Facts: Lived together, never married. She had always had better jobs. They then decided to become beekeepers and bought properties. They both worked really hard on farms/business. Relationship later broke down, all properties were in the man’s name. He gave her $3,000 and 40 beehives and said good luck. She brought a case up to SCC saying unfair. 

· TJ said it was very fair. CA said no and gave her a half interest in all the properties. 
· In this case, there couldn’t be a common intention (RT). Instead, the decision turned on the application of CT principles
SCC:

· SCC agreed with CA. They said (1) he was unjustly enriched. Through her sweat equity and fin’l support, he got 3 properties. (2) She suffered deprivation – she quit her job, bought these properties and worked her butt off. (3) There was no juristic reason for this enrichment – there was no contract, she wasn’t an employee, there was no reasonable expectation of the parties. 
· There should be a causal connection b/w her deprivation (work) and his acquisition (the properties) 
· “where a person in a ‘spousal’ relationship prejudices herself in the reasonable expectation of receiving an interest in property and the other person in the relationship freely accepts benefits conferred by them in circs where he knows/ought to have known of the reasonable expectation, it would be unjust to allow the recipient of the benefit to retain it.”

· In such a case, the person who has been prejudiced is entitled to a CT arising from her deprivation and his UE.
· SCC found there was unjust enrichment and she was entitled to share in the property through CT. They had both started with nothing, each worked continuously and it was a joint effort.


· PoA b/w husband and wife still applies, but it’s less likely that transfer would be seen as gratuitous b/c husband and wife seen as working together in a partnership.

	***Sorochan v. Sorochan, 1986 SCC – CT can be imposed even if the property was owned by one party before the relationship began. Appropriate where UE is demonstrated – nexus b/w deprivation and enrichment demonstrated through her work.

	· W moved onto H’s property (different from Pettkus where they acquired property after they got together). They were together for 42 years, they had 6 children. They worked on the farm. At end of relationship he sent her packing.
· Dickson CJC found that the cause of action in UE was made out
· Difficult to show whether there was a causal connection here  b/w her deprivation and his enrichment b/c farm was already owned
· We must have flexibility in applying CT
· CT remedy should not be confined to cases involving property acquisition. 
· Still important to show some nexus b/w the claimant’s deprivation and the property in question 
· In this case, she contributed to the preservation, maintenance or improvement of property. If she hadn’t done what she did, property might’ve had to be sold
· Court doesn’t say where claimant has to have reasonable expectation, but said she had one in this case
· TJ said she could have 1/3 but she had to leave it to her children through will ( SCC disagreed with this, she should be able to deal with the property as she sees fit.


Smith: With new property regime, if a new case comes up in 2015 where one party owned property 40 yrs ago prior to entering the marriage just like facts in Sorochan, there may be room to apply CT

· There’s no need to argue CT as a claimant if you can get what you need through the statute. But if the statute can’t get you an interest b/c the property was brought into the marriage, then CT may assist claimant. 

· Relationship may be something other than marriage or CL where family legislation won’t apply
NOTE: Stuff about fiduciary duties is all over the place, there’s not going to be a question about broad based FD or adhoc FD on exam

	Lac Minerals v. International Corona Resources Ltd., [1989] SCC – Majority held appropriate remedy was CT. CT doesn’t require a special relationship b/w parties nor that the party have a pre-existing property right – it can arise. CT should only be awarded if there is reason to grant to the P the additional rights that flow from property. Where UE is made out, restitutionary claim like CT is an appropriate remedy. Restitution will restore to P that which they would have acquired.

	Facts:

· CORONA was interested in a property that had significant mining potential. It entered into discussions with larger company (Lac) to acquire the property. They talked about entering into JV. CORONA disclosed confidential info to Lac

· Lac, being in possession of that info, acquired that property and others and proceeded to construct the mine

· CORONA argued that Lac only got involved b/c of what they told them. CORONA waited til mine was built to make that assertion. CORONA by this time had entered into agreement with Teck that any money they got from Lac was going to be split 50/50. They presold half of mine to Teck.

· Had CORONA tried to develop property itself it would have inevitably needed a partner to do that so it would’ve only ended up with partial ownership of mine.

SCC decision

· Everyone knew it was wrong of Lac to make use of the confidential info – breach of duty of confidence; and Corona entitled to remedy. However there was disagreement over what the claim should be – ie. breach of tort, breach of FD, sui generis, and what remedy should be.

· SCC 3/5 judges said Lac held mine on CT for Corona. Lac entitled to be reimbursed for costs of developing mine – but otherwise had to hand over mine. 
· Other 2 judges said that was wrong, there should be quantification of damages, which would be considerably less than value of mine. These 2 said that since it would be the case that Corona would’ve had to give up the mine, they said damages should only be half what the value of the mine was.

· Value of mine was thought to be $700mm - $1.9bln

· One benefit of getting mine vs money is whatever future growth there was in value of mine accrued to the plaintiff Corona.

· Reason to get property – indeterminate, appreciating value

· Some would say that it’s unfair that Lac had to forego other projects while they put all efforts into this project only to hand it over. But is it really that unfair if it resulted from unfair acts?
· Conclusion: Breach of duty of confidence. Whether there should be a CT is defensible.  If you gave damages per 2 judges then it could be argued that Lac was significantly enriched and it shouldn’t have been since they did a wrongful act.

First aspect of case: CT remedy

· This divided court in terms of ultimate outcome

· [193] There is no unanimous agreement on the circs in which a CT will be imposed, but some guidelines:

1) no special relationship b/w the parties is necessary

2) It is not the case that a CT should be reserved for situations where a right of property is recognized

· Don’t need party to have pre-existing property – it can arise

· The imposition of a CT can both recognize and create a right of property

· A proprietary claim should be granted when it is just to grant the plaintiff the additional benefits that flow from the recognition of a right of property

· Not necessary to determine whether confidential info is property

Second aspect: Unjust Enrichment 

· SCC said there was UE and there should be a restitutionary claim
· “If it is established that one party, has been enriched by the acquisition of an asset, … that would have, but for the actions of that party been acquired by the plaintiff, (Corona ( DEPRIVATION) and if the acquisition of that asset amounts to a breach of duty to the plaintiff (either of fiduciary obligation or of confidence), what remedy is available to the party deprived of the benefit?  In my view the constructive trust is one available remedy, and in this case it is the only appropriate remedy.
· The facts in the case support a restitutionary claim / claim for unjust enrichment.  
· Restitution seeks to give something back to the person who it was taken from – in this case Lac didn’t own the property.
· However, there are concurrent findings below that but for its interception by Lac, Corona would have acquired the property.  
· Caselaw supports that where a plaintiff has been deprived of wealth that is either in his possession or would have accrued for his benefit, it is restored to him.  The measure of restitutionary recovery is the gain that D made at P’s expense.

· In my view the fact that Corona never owned the property should not preclude it from the pursuing a restitutionary claim.  Lac has therefore been enriched at the expense of Corona.”
· Don’t need a pre-existing right to property to pursue a CT remedy 
· [197] a CT should only be awarded if there is reason to grant to the P the additional rights that flow from recognition of a right of property (ie. priority right in bankruptcy, right to increased value).
Dissent

· Not a case for a restitutionary remedy

· [79]  Although UE has been recognized, CT is not the appropriate remedy in most cases
· [81] breach of confidence is more akin to action in tort, let’s look at harm suffered by plaintiff compensable by money. Restitutionary remedies are appropriate in breach of FD b/c they’re required to disgorge any benefits derived from the breach.
Third issue: what do they say about Fiduciary duty

· Dissent: no FD in this case, req’ts not met; Lamer, agreed

· LaForest believed strongly it was a case of FD but in the end said he would assign the same remedy, whether it’s breach of confidence or breach of FD

· Statements by Wilson are most illustrative – no ongoing fiduciary relationship, but a FD arose in Lac when Corona disclosed confidential information

· Smith: It’s not clear why labelling that duty wrt information alone as fiduciary is helpful/necessary.

· One of the other judge’s said: Fiduciary relationship arose b/c information was imparted. Judges who talk about fiduciary element aren’t adding to the equation
· What should we do with this case?

· Majority says there wasn’t a fiduciary relationship

· Case is commonly misquoted and misapplied

Fourth issue: element of vulnerability

· Justice Sopinka in majority: 

· Just b/c someone does something bad, doesn’t mean a fiduciary duty is created or existed. 

· Key ingredient is dependency or vulnerability, which he found lacking in this case. 

· Hallmark of FR is that you have to put the other’s interests ahead of your own and only theirs. To say that 2 parties negotiating with each other creates a FR is crazy. How can you negotiate an agreement in your own best interest and keep their interest in mind and even ahead of your own – this seems contrary to law of contract. This got business community up in arms

·  “this dependency was gratuitously incurred” ( Corona made itself vulnerable

· This was the majority decision

· LaForest on vulnerability – p 863

· Vulnerability not a necessary ingredient in every fiduciary relationship – but says Frame v Smith factors are for finding new categories

· The issue should be whether, having regard to all the facts and circs, one party stands in relation to another such that it could reasonably be expected that the other would act or refrain from acting in a way contrary to the interests of the other.
· Finds anyway that Corona was vulnerable to Lac, and that this factor deserved considerable weight in identifyin a fiduciary obligation. Concludes there is a fiduciary obligation

Smith: do circs give rise to element of vulnerability, or power of one to exercise power over the other. But laforest says, no what’s important is whether the party had a reasonable expectation that the other would put their own interests first. This is how he gets around the test.


	Canson Enterprises v. Boughton & Co., (1991) SCC – *real estate secret profit* Breach of FD is an equitable claim, and allows parties to avoid issues that come up in CL claims (causation, foreseeability, remoteness). Equity seeks to put the wronged party in as good a position as they would’ve been had the breach not occurred. 

	· remarkable thing about case – all 12 judges agreed on outcome, but they disagreed with eachother on the reasoning

Facts: liability of fiduciary solicitor who, in handling a real estate transaction, failed to disclose to client purchasers (and actively withheld) a secret profit made by a third party, also a client
· The solicitor got no benefit from doing this. It was a blatant breach of fiduciary duty. No question that relationship bw solicitor and client is fiduciary – solicitor can’t outright lie to client, or fabricate documents to hide the truth.

· The buyers later set about developing property – hired negligent engineers and contractors. Sued them and got judgment but couldn’t recover full amount of damages b/c one of the parties went broke.

Issue: could the clients recover their losses from lawyer on basis that if he hadn’t breached his FD, they wouldn’t have bought the property and subsequently incurred these losses?
Held: Courts unanimously said no this isn’t correct – while they are fiduciaries, they didn’t cause the loss.

Court:

· Appellants didn’t seek damages from breach of contract – they would’ve been limited by foreseeability, remoteness, and intervening cause. 

· Equity rather seeks to compensate a plaintiff for a loss suffered as a result of a breach of FD – to put them in as good a position as he/she would’ve been had the breach not occurred.
· Purchasers argued in this case that the same trust principles should apply to the solicitor in this case. They argued for restitution – to be put back in position they would’ve been if they’d never bought the property

· Collective view of all the courts: chain of causation was broken. You couldn’t say that the loss was caused by the fact of the purchase. There had been significant intervening events: fact that building was negligently built (wouldn’t have been an issue if the negligent party hadn’t gone broke)

· Case is central authority (b/c of unified outcome) for: the measure of relief for a breach of fiduciary duty (and how it differs from CL approach)

· Better authority than Hodgkinson v Simms.

· Breach of fiduciary duty is often pled for these reasons, to help get over issues that come up in CL to prevent damages (ie. causation, foreseeability, etc.)


· Differences b/w CL and equity wrt damage quantification include the role of causation and remoteness; whether contributory negligence or apportionment principles are applied; the effect of limitation periods; the heads of damages recoverable, date of damage assessment, and issues of mitigation; the continue role of equitable presumptions; and the integration of equitable discretionary maxims.

	***Peter v. Beblow, (1993) SCC – In order for a CT to be found, monetary compensation must be inadequate and there must be a link b/w the services rendered and the property in which the trust is claimed (overruled by Soulos)

	Facts: parties cohabited for 12 years in respondent’s home. Appellant acted as stepmother to the respondent’s two children. She did all the housekeeping/ homemaking. She had some part-time employment and contributed to household expenses.  She was able to buy a property, he also bought a houseboat and a van. After separation, she ended up on welfare while he had a veteran’s allowance. 
Issue: Was her claim for UE made out, and was she entitled to a CT in the house, or in monetary compensation?
SCC: 
· Claim for UE was properly made out.
· He was able to increase his estate and maintain his property b/c of work she did in the home. She was under no obligation to do it, except she would’ve had legitimate expectation in developing an interest in the property. 

· Contribution to care of household and childcare duties without compensation enhanced value of property, sufficient to make out a proprietary claim.
· There was some debate about juristic reason. He had argued that she did it for love – analogous to gift. SCC didn’t buy it.

What should be the remedy?
· A finding of UE doesn’t = CT

· For CT to arise, P must establish a direct link to the property which is the subject of the trust by reason of the plaintiff’s contribution
· Court disagreed that there should be a different test for commercial context and matrimonial context. McLachlin says there has to be some connection and we can find it here – all her work allowed him to do other things so he could pay off his mortgage (rather than pay someone else)
· In order for a CT to be found, in a family case as in other cases, monetary compensation must be inadequate and there must be a link b/w the services rendered and the property in which the trust is claimed.
· Soulos overrules the test for imposition of CT.
· TJ found money judgment would be inadequate b/c he had no real money (only small pension). So they said she should get interest in the property. Fairest outcome.


	***Soulos v Korkontzilas, 1997 SCC – Court sets out four conditions that must be met for court to impose a CT based on wrongful conduct (applies to UE or FD). CT can apply where there’s no loss, to condemn a wrongful act and maintain integrity of trust relationships. Equitable remedies are flexible – their award is based on what is just in all the circs.

	Facts: P wished to purchase an investment property, used real estate broker. There was some negotiating, owner ended up accepting P’s offer but broker didn’t communicate this. Broker then bought property for his wife. 
· P commenced action for damages for breach of FD or declaration that broker’s wife held property in CT.

· He later abandoned damages b/c property declined in value, but wanted CT b/c of quality of tenant.

Did broker owe a FD? Did he breach it?
· Yes – no argument here for this. For having acted in own interest, he breached duty.

What is the appropriate remedy?

· SCC majority (5-2) held appeal should be dismissed and CT imposed. Real issue was appropriate remedy

· McLachlin:

· CT may apply even where no established loss, to condemn a wrongful act and maintain the integrity of trust relationships. 

· CT may be imposed where good conscience so requires (reflecting reasons why CTs have been imposed in the past: to do justice b/w parties, and to maintain the integrity of trust relationships)
· Equitable remedies are flexible; their award is based on what is just in all the circumstances

· There are four elements/conditions that should generally be satisfied if a CT based on wrongful conduct is to be imposed:
1. The defendant must have been under an equitable obligation, that is, an obligation of the type the courts of equity have enforced, in relation to the activities giving rise to the assets in his hands;

· Includes UE and FD’s. Both of those are in the starting gate.
2. The assets in the hands of the defendant must be shown to have resulted from deemed or actual agency activities of the defendant in breach of his equitable obligation to the plaintiff;

· Became an issue in Indalex
· Agency: it’s got to be occurring w/in relationship that gives rise to the fiduciary obligation

3. The plaintiff must show a legitimate reason for seeking a proprietary remedy, either personal or related to the need to ensure that others like the defendant remain faithful to their duties;

· There has to be a reason but it can either be a personal desire (case here) or it can be deterrent effect
4. There must be no factors which would render imposition of a constructive trust unjust in all the circumstances of the case; e.g. the interests of intervening creditors must be protected.”

Conclusion: D’s breach of duty of loyalty sufficed to engage the conscience of the court and support a finding of CT, for 3 reasons

1) flagrant and inexcusable breach of his duty

2) the assets in the broker’s hands resulted from his agency activities
3) While the broker wasn’t monetarily enriched by his wrongful acquisition of the property, ample reasons exist for equity to impose a CT. (P desires to own the particular property in question)
4) it is required to ensure that brokers and others in positions of trust remain faithful to their duty of loyalty.


	Galambos v Perez, 2009 SCC – established test for determining if there is an ad hoc fiduciary relationship: there has to be an express/implied undertaking on part of fiduciary, to give up own interest and act solely in the interest of the other.

	Facts: Office manager kept coming to lawyer saying there’s no money to pay payroll, and he would say to her “try to find a way”. She ultimately put up to $200k of her own money. Company went broke. 
Issue: Did a fiduciary relationship arise?
· CA relied on Hodgkinson v Sims. Power dependency relationships – the fact that it was her employer meant she was dependent on him, and he owed her a FD. Smith: to say there is a FD is a big step.

SCC unanimously overturned this, said on the facts no FD arose. 

· Is there an ad hoc fiduciary relationship (per Hodgkinson v Sims, minority in Lac Minerals). What test should be applied?

· Test: In adhoc fiduciary relationships there had to be an undertaking, express/implied, on part of fiduciary, to give up own interest and act solely in the interest of the other.

· Don’t have to have common understanding, but you do have to have an undertaking
· This takes light off looking at reasonable expectation of the other

· Do power dependency relationships require any special treatment? SCC: no special category

· In this case, there was no evidence of an undertaking by lawyer Galambos, b/c most of the time, he didn’t even know what Ms. Peres was doing. They said you have to look at power/discretion that the fiduciary is alleged to have.

· Smith: implied undertaking is going to be more readily found in case of vulnerability


	** Sun Indalex v. United Steelworkers, 2013 SCC 6 – SCC founds a breach of FD occurred, but a CT wasn’t the appropriate remedy. CT only appropriate if the breach gave rise to assets which would be unjust for the wrongdoer to retain. There has to be assets, which result from the breach. SCC felt there were no such assets in this case.

	Factual background:

· Indalex was the sponsor and administrator of two pension plans – salaried and executive.

· 2009 – Indalex became insolvent, sought protection from its creditors under the CCAA

· At the time, salaried plan was being wound up and had a wind-up deficiency (company had a crystallized obligation to fund up this deficit – provincial legislation creates a deemed trust)

· Executive plan was closed but not wound up and had a solvency deficiency

· Couldn’t apply deemed trust b/c not wound up. 
· CCAA court authorized Indalex to obtain DIP financing – Dip lenders were granted priority over the claims of all creditors

· Indalex US guaranteed repayment of the DIP loans

· Indalex sought approval to sell assets and distribute proceeds to the DIP lenders – this would’ve left insufficient funds to satisfy plan deficiencies. Plan members objected. They claimed they had a deemed trust per PBA over the sale proceeds as well as a constructive trust arising from Indalex’s alleged breach of FD as administrator of the plans

· Court approved sale but ordered that an amount = deficiencies be retained pending outcome in court

· Indalex US was required to repay DIP lenders in the mean time and stepped into their position

· TJ ruled against the plan members. Ont CA reversed and held that the funding deficiencies were subject to a deemed trust (in the case of the wind-up deficiency only) and constructive trusts (for both deficiencies), which had priority over the DIP charges and other secured creditors.

Three key issues:

1. The application of Ontario’s Pension Benefits Act (“PBA”) deemed trust provisions to pension plan wind-up deficiencies;

2. The priority b/w charges created in CCAA proceedings and deemed trusts created under provincial statutes (and those arising by operation of law);

3. The fiduciary duties of pension plan administrators in CCAA proceedings and whether a constructive trust is the appropriate remedy for a breach of such duties.

SCC

· Smith: I would say the decision by Cromwell is quite analytical. Deschamps isn’t too bad, with one significant departure. The minority decision is not very well written and is just a complaint.
Fiduciary Duties of Pension Plan Administrators

· Under pension legislation, the administrator is a fiduciary wrt certain things it needs to do for a plan. In the case of Indalex, unless the company appointed another administrator, it would be the company itself. Therefore the company would wrt certain aspects of the pension plan, be a fiduciary. 
· The question that arose was, when it was acting in the CCAA proceedings (in its own interest), was the company a fiduciary in relation to the pension plan and its members. 

· Ont CA + minority SCC said yes for all purpose. 

· Majority of SCC said yes but only for very limited purposes was employer a fiduciary ( limited fiduciary. Breach occurred when they applied to have DIP financing as a first charge in priority. As a minimum, as a procedural matter, they had to inform pensioners and give them an opportunity to object if they wished to. Procedurally they had to make sure plans were properly represented. Indalex could’ve appointed another administrator for the plans. This didn’t happen – Er was in a conflict of interest (couldn’t fulfil both roles) – and it breached.

· Cromwell only saw a breach in this limited way, Deschamps agrees.

· Strong dissent – with LaBel, focused on vulnerability of the pensioners.
· Smith: we’re still in a period of evolution with the courts on this. Adhoc fiduciary duty – not enshrined in law yet,
Breach of Fiduciary Duty occurred, but a Constructive Trust wasn’t the appropriate remedy
· SCC unanimously found that Indalex breached its FD as administrator of the plans; court differs on extent of breach
· Majority: 
· Indalex failed to ensure that plan members were informed and had the opportunity to be represented in the CCAA proceedings. 

· While there was a breach, CT not appropriate remedy. CT only appropriate if the breach gave rise to assets which would be unjust for the wrongdoer to retain. 
· There has to be assets, which result from the breach. ( 2nd condition in Soulos
· No such assets in this case
· Ont CA on this point felt plan members weren’t mere unsecured creditors but unsecured creditors to whom a FD is owed.  Ont CA relied heavily on reasoning in Soulos to find that imposition of CT was warranted:
· “CTs may be imposed where ‘good conscience requires’ it”.

· McLachlin identified two cases in which CTs may be ordered, including “1) those in which property is obtained by a wrongful act of the defendant, notably a breach of FD or duty of loyalty.”

· In applying the four conditions that should generally be satisfied if a CT based on a wrongful conduct is to be ordered, the court found the conditions were met
1) Indalex’ fiduciary obligation as administrator were engaged in relation to the CCAA proceedings and it is those proceedings that gave rise to the asset (ie. the Reserve Fund)

2) the assets that would flow to Indalex US, absent the CT, are directly connected to the process in which Indalex committees its breaches of FD 
3) Without a proprietary remedy, the Plans’ beneficiaries have no meaningful remedy. Also it will incent employers who are administrators to remain faithful to their duties

4) Indalex US is not an arm’s length innocent 3rd party, imposing a CT in favour of the Plans’ beneficiaries is not unjust.
As a result of Federal Paramountcy, the DIP charges supersede the Deemed Trust
· SCC unanimously agreed that the DIP charges had priority over any deemed trust
· Provincial deemed trust and federal DIP charges gave rise to conflicting priorities
· While a provincially created deemed trust would still be recognized during federal CCAA proceedings, it’s subject to doctrine of federal paramountcy. In such a conflict, federal DIP charges are favoured, provided there is actual inconsistency and the need to invoke the paramountcy doctrine (evidence needs to be led).
· Had the CT been imposed, it appears the majority of the SCC considered it would’ve prevailed over the CCAA/DIP charge.


Demonstrating a Fiduciary Relationship

· If you’re on for the plaintiff, try to apply Frame v Smith to show there was a fiduciary relationship. 

· If you can show there was a discretion/power, and there was dependency, then it ought to lead to conclusion that there is a FR. 
· Power/dependency - Galambos
· If you can show FR, you still have to look at what the duties are. 
· Then consider if there was a breach 

· Then consider remedy.
· If you can’t show one of these elements met (power, dependency), then you have to fall back on reasonable expectations argument re: UE 
· Pettkus v Becker
· Also, Lac Minerals
· Difficult to show reasonable expectation if you can’t show dependency/vulnerability. 
· Remedy? Constructive Trust (Soulos)
4. Secret Trusts
*don’t need to know this for exam

Smith: remember Secret Trust situation only arises in context of dispositions by will, it’s all about the Wills Act. If on exam you encounter something that looks like this, but person hasn’t died, don’t get distracted by these cases. 

Appendix 1
Trustee Act, RSBC 1996, c 464
Power to authorize receipt of money

7  (1) A trustee may appoint a solicitor to be the trustee's agent to receive and give a discharge for money, or valuable consideration or property receivable by the trustee under the trust, and a trustee is not chargeable with breach of trust merely for having made or concurred in making that appointment.

(2) A trustee may appoint a banker or solicitor to be the trustee's agent to receive and give a discharge for money payable to the trustee under or because of a policy of assurance, by permitting the banker or solicitor to have the custody of and to produce the policy of assurance with a receipt signed by the trustee, and a trustee is not chargeable with a breach of trust merely for having made or concurred in making that appointment.

(3) This section does not exempt a trustee from any liability the trustee would have incurred if this Act had not been enacted, if the trustee permits the money, valuable consideration or property to remain in the hands or under the control of the banker or solicitor for a period longer than is reasonably necessary to enable the banker or solicitor to pay or transfer it to the trustee.

(4) This section applies only if the money or valuable consideration or property is received after July 1, 1905.

(5) This section does not authorize a trustee to do anything the trustee is in express terms forbidden to do, or to omit anything the trustee is in express terms directed to do, by the instrument creating the trust.

Power to insure property

8  (1) A trustee may insure against loss or damage by fire any building or other insurable property to any amount, including the amount of any insurance already on foot not exceeding 3/4 of the full value of the building or property, and pay the premiums for that insurance out of the income of the building or property or of any other property subject to the same trusts, without obtaining the consent of a person who may be entitled to all or part of that income.

(2) This section does not apply to a building or property that a trustee is bound to convey absolutely to a beneficiary promptly on being requested to do so.

(3) This section does not authorize a trustee to do anything the trustee is in express terms forbidden to do, or to omit to do anything the trustee is in express terms directed to do, by the instrument creating the trust.

Power to compound

9  (1) An executor or administrator, or 2 or more trustees acting together, or a sole acting trustee if by any instrument creating the trust a sole trustee is authorized to execute the trusts and powers, may, if and as he or she or they think fit, accept

(a) a composition or a security, real or personal, for a debt or for property claimed,

(b) allow time for payment of a debt, and

(c) compromise, compound, abandon, submit to arbitration or otherwise settle a debt, account, claim or other thing relating

to the testator's or intestate's estate or to the trust.

(2) For any of the purposes referred to in subsection (1), a person referred to in that subsection may enter, give, execute and do the agreements, instruments of composition or arrangement, releases and other things that to the person seems expedient, without being responsible for loss caused by an act or thing so done in good faith.
(3) This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument.

Power to spend money on repairs and improvements

11  If it appears to the court, on petition presented to it by a trustee, executor or administrator, that it is necessary or expedient in the interest of the parties concerned to spend money to prevent the deterioration in value of land belonging to the trust estate or to increase its productive power, the court may by order, subject to the directions and conditions it thinks fit and with due regard to the rights of all persons interested in the trust estate, authorize the trustee, executor or administrator to
(a) spend money of the trust estate, or

(b) borrow or raise money by way of mortgage or charge on all or part of the trust estate, and to spend that money

for the repair or improvement of the land, or for the erection on the land of a building or an addition to or improvement of a building.

Investment of trust property

15.1  (1) A trustee may invest property in any form of property or security in which a prudent investor might invest, including a security issued by an investment fund as defined in the Securities Act.

(2) Subsection (1) does not authorize a trustee to invest in a manner that is inconsistent with the trust.

(3) Without limiting subsection (1), a trustee may invest trust property in a common trust fund managed by a trust company, whether or not the trust company is a co-trustee.
Delegation of authority with respect to investment

15.5  (1) In this section, "agent" means any person to whom a trustee delegates investment responsibility.

(2) A trustee may delegate to an agent the degree of authority with respect to the investment of trust property that a prudent investor might delegate in accordance with ordinary business practice.
(3) A trustee who delegates authority under subsection (2) must determine the investment objectives for the trust and exercise prudence in
(a) selecting an agent,

(b) establishing the terms and limits of the authority delegated,

(c) acquainting the agent with the investment objectives, and

(d) monitoring the performance of the agent to ensure compliance with the terms of the delegation.

(4) In performing a delegated function, an agent owes a duty to the trust to exercise reasonable care to comply with the terms of the delegation.

(5) A trustee who complies with the requirements of subsection (3) is not liable to the beneficiaries or to the trust for the decisions or actions of the agents to whom the function was delegated.

(6) This section does not authorize a trustee to delegate authority under circumstances in which the trust requires the trustee to act personally.
(7) Investment in an investment fund referred to in section 15.1 (1) or a common trust fund referred to in section 15.1 (3) is not a delegation of authority with respect to the investment of trust property.

Power to Appoint new Trustees (by surviving Trustee)
27  (1) If a trustee, either original or substituted and whether appointed by any court or otherwise, is dead, remains out of British Columbia for more than 12 months, wishes to be discharged from all or any of the trusts or powers reposed in or conferred on him or her, refuses or is unfit to act in them, or is incapable of acting in them, then the person nominated for the purpose of appointing new trustees by any instrument creating the trust, or if there is no such person or no such person able and willing to act, then the surviving or continuing trustees for the time being, or the personal representatives of the last surviving or continuing trustee, may by writing appoint another person or persons to be a trustee or trustees in the place of the trustee who is dead, remains out of British Columbia, wishes to be discharged, refuses or is unfit or incapable.
(2) On the appointment of a new trustee for all or part of trust property,

(a) the number of trustees may be increased,

(b) a separate set of trustees may be appointed for a part of the trust property held on trusts distinct from those relating to any other part of the trust property, even though no new trustees are to be appointed for other parts of the trust property, and an existing trustee may be appointed or remain one of the separate set of trustees, or if only one trustee was originally appointed, then one separate trustee may be so appointed for the part of the trust property held on trusts distinct from those relating to any other part of the trust property,

(c) it is not obligatory to appoint more than one new trustee if only one trustee was originally appointed, or to fill up the original number of trustees if more than 2 trustees were originally appointed but, except in a case in which only one trustee was originally appointed, a trustee must not be discharged under this section from his or her trust unless there will be at least 2 trustees to perform the trust, and

(d) the assurances or things required for vesting the trust property or any part of it jointly in the persons who are the trustees must be executed or done.

(3) A new trustee appointed under this section, as well before as after all the trust property becomes by law, by assurance or otherwise vested in the trustee, has the same powers, authorities and discretions, and may in all respects act as if he or she had been originally appointed a trustee by any instrument creating the trust.

(4) The provisions of this section relating to

(a) a trustee who is dead include the case of a person who is nominated a trustee in a will but who dies before the testator, and

(b) a continuing trustee include a refusing or retiring trustee, if willing to act in the execution of the provisions of this section.

(5) This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument.
Retirement of trustee

28  (1) If there are more than 2 trustees and one of them by deed declares that he or she wishes to be discharged from the trust, and if the co-trustees and any other person empowered to appoint trustees by deed consent to the discharge, and to the vesting in the co-trustees alone of the trust property, then the trustee who wishes to be discharged is deemed to have retired from the trust, and is, by the deed, discharged from the trust under this Act, without a new trustee being appointed in his or her place.

(2) The assurances or things required for vesting the trust property in the continuing trustees alone must be executed or done.

(3) This section applies only if and as far as a contrary intention is not expressed in any instrument creating the trust, and has effect subject to the terms of that instrument.

Removal of trustees on application

30  A trustee or receiver appointed by any court may be removed and a trustee, trustees or receiver substituted in place of him or her, at any time on application to the court by any trust beneficiary who is not under legal disability, with the consent and approval of a majority in interest and number of the trust beneficiaries who are also not under legal disability.

Power of court to appoint new trustees

31  If it is expedient to appoint a new trustee and it is found inexpedient, difficult or impracticable to do so without the assistance of the court, it is lawful for the court to make an order appointing a new trustee or trustees, whether there is an existing trustee or not at the time of making the order, and either in substitution for or in addition to any existing trustees.

Application for directions

86  (1) A trustee, executor or administrator may, without commencing any other proceeding, apply by petition to the court, or by summons on a written statement to a Supreme Court judge in chambers, for the opinion, advice or direction of the court on a question respecting the management or administration of the trust property or the assets of a testator or intestate.

(2) The application under subsection (1) must be served on, or the hearing attended by all persons interested in the application, or by those that the court thinks expedient.

(3) The costs of an application under subsection (1) are in the discretion of the court.

Effect and exception

87  (1) The trustee, executor or administrator, acting on the opinion, advice or direction given by the court, is deemed, so far as regards his or her own responsibility, to have discharged his or her duty as trustee, executor or administrator in the subject matter of the application.

(2) This Act does not extend to indemnify a trustee, executor or administrator in respect of an act done in accordance with the opinion, advice or direction referred to in subsection (1) if the trustee, executor or administrator has been guilty of fraud, willful concealment or misrepresentation in obtaining the opinion, advice or direction.
Setting remuneration of trustees and guardians

88  (1) A trustee under a deed, settlement or will, an executor or administrator, a guardian appointed by any court, a testamentary guardian, or any other trustee, however the trust is created, is entitled to, and it is lawful for the Supreme Court, or a registrar of that court if so directed by the court, to allow him or her a fair and reasonable allowance, not exceeding 5% on the gross aggregate value, including capital and income, of all the assets of the estate by way of remuneration for his or her care, pains and trouble and his or her time spent in and about the trusteeship, executorship, guardianship or administration of the estate and effects vested in him or her under any will or letters of administration, and in administering, disposing of and arranging and settling the same, and generally in arranging and settling the affairs of the estate as the court, or a registrar of the court if so directed by the court thinks proper.

(2) The court or a registrar of the court if so directed by the court, may make an order under subsection (1) from time to time, and the amount of remuneration must be allowed to an executor, trustee, guardian or administrator, in passing his or her accounts, in addition to any other allowances for expenses actually incurred to which the trustee, executor, guardian or administrator may by law be entitled.

(3) A person entitled to an allowance under subsection (1) may apply annually to the Supreme Court for a care and management fee and the court may allow a fee not exceeding 0.4% of the average market value of the assets.

Application for remuneration

89  The court may, on application to it for the purpose, settle or direct the registrar to settle the amount of the compensation, although the estate is not before the court in an action.

Application

90  Nothing in section 88 or 89 applies in any case in which the allowance is set by the instrument creating the trust.

Review of order or certificate of registrar

91  (1) An order or certificate made by a registrar under section 88 or 89 is subject to review by the court on application by summons to be made before the expiration of 14 clear days after the entering of the order or the filing of the certificate.

(2) Unless varied or discharged by the court, the order or certificate is binding on the trustee, executor, administrator or guardian, and all parties interested in the trust estate.
Implied indemnity of trustees

95  A trustee, without prejudice to the provisions of any instrument creating the trust, is chargeable only for money and securities actually received by the trustee even though the trustee signed a receipt for the sake of conformity, and is answerable and accountable only for the trustee's own acts, receipts, neglects or defaults, and not for those of other trustees or a banker, broker or other person with whom trust money or securities may be deposited, nor for the insufficiency or deficiency of securities or any other loss, unless it happens through the trustee's own willful default, and may reimburse himself or herself, or pay or discharge out of the trust premises, all expenses incurred in or about the execution of his or her trusts or powers.

Jurisdiction of court to relieve trustee of breach of trust

96  If it appears to the court that a trustee, however appointed, is or may be personally liable for a breach of trust, whenever the transaction alleged to be a breach of trust occurred, but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the matter in which the trustee committed the breach, then the court may relieve the trustee either wholly or partly from that personal liability.
Passing of trustee's accounts

99  (1) Unless his or her accounts are approved and consented to in writing by all beneficiaries, or the court otherwise orders, an executor, administrator, trustee under a will and judicial trustee must, within 2 years from the date of the granting of the probate or letters of administration or within 2 years from the date of his or her appointment, and every other trustee may at any time obtain from the court an order for passing his or her first accounts, and he or she must pass his or her subsequent accounts at the times the court directs.

(2) Despite subsection (1), an executor, administrator and trustee, including a judicial trustee, if so required by notice served on him or her at the instance of a person beneficially interested in the property covered by the trust, must pass his or her accounts annually within one month from the anniversary of the granting of the probate or letters of administration or of his or her appointment, but the court may on application make an order it considers proper as to the time and manner of passing the accounts.

(3) If an executor, administrator or trustee fails to pass any accounts under this section, or if his or her accounts are incomplete or inaccurate, he or she may be required to attend before the court to show cause why the account has not been passed or a proper proceeding in connection with it taken and proper directions may be given at chambers or by adjournment into court, including the removal of a trustee and appointment of another, and payment of costs.

(4) Subsection (1) does not apply to official administrators appointed under Part 5 of the Estate Administration Act, or to any executor, administrator or trustee under a will if the date of the granting of probate or letters of administration or of his or her appointment is before May 1, 1949.

Appendix 2 – Basic Validity of Trust

1) Has someone with legal capacity vested property in a trustee?

· Can be any form of property: land, shares, debt obligation, or if you already are the beneficiary of the trust (under a resulting trust), and could create a trust to deal with those interests

· Not necessary that T accept the office: can vest property in someone w/out them even knowing about it (go to LT office and convey property into T’s name). Still need evidence to show that certainties are met. 
· No trust will fail for want of a trustee - Can deal with reappointing trustee under Trustee Act s. 31
· Resulting trust: if you put property in T’s name, and don’t indicate anything else (gratuitous transfer), presumption that T holds on resulting trust for giver
· Person declaring themselves a trustee of property they already hold. “I now hold this property in trust for x”, then trust is created at that time. If there was any question about settlor’s intention, his subsequent actions as to whether he treats himself as fully entitled might have some bearing on it. 
· First quiz – problem about women owning cottage property – let everyone use it said this is for the benefit of all the families, but left it in will to niece: does this give rise to a trust? 
· No particular form in which trust creation has to be done. No longer required that a trust relating to land has to be in writing (s. 59 law and equity act)
If yes, then prima facie a trust

2) Consider whether 3 certainties are met at the time trust is established:
· Is trust certain wrt intention?
· Can be oral or written, or construed from conduct

· No specific form necessary – equity looks at intent not form

· Precatory words/language: words of wish typically not sufficient to impose a trust (particularly after 1830); settlor must be very clear about their intentions
· Was intention an outright, absolute gift, and not a trust? (Re Barrett)
· Is trust certain wrt objects/beneficiaries?

· McPhail v Doulton – Need conceptual, linguistic or semantic certainty – words you use must be capable of certain definition so that you can say of particular person whether they are or are not a member of the class. (vs evidentiary certainty – may be difficult as a matter of evidence whether particular person is in or not.)
· ( Individual Ascertainability Test (NOT complete list test)
· If a trust included as an object “BC Students” for example, the court might find this sufficiently certain, court will try hard to find certainty. Trustee of such a trust would be wise to make application to court and say “tell me if this is sufficiently certain”, and T could propose how it should be defined.
· Smith: Court will give effect to interpretation that is reasonable, wrt words the settlor used. By far the most likely outcome in the modern era.

· Uncertainty of Object might be saved where surviving spouse is given a power of appointment (Re Coates)
· Can’t just leave it up to your T to “distribute as they see fit”, with no other guidance (Daniels v Daniels)
· Is trust certain wrt subject matter?
1) What specific property is held in trust? 

2) What are the specific interests (amount or share of trust property) enjoyed by each beneficiary? Ie. income interest, life interest, what proportion?

· All property is capable of being trust property
3) Is trust properly constituted?
· Promise to transfer isn’t enough, it has to be transferred
· The general rule per Milroy v Lord, and Re Rose, is that the settlor must do all that he or she can do to effect the transfer.

· Equity regards as done that which ought to be done
· Equity will not assist a volunteer (meaning someone who has not given consideration, someone wrt whom the settlor is assisting gratuitously)

· Modern view in Watt v Watt, less concerned with more, more concerned with clear intention on part of settlor
4) Are the necessary formalities met?
· Non-testamentary declarations of trust doesn’t have to be in writing.
· Wills have to be in writing.  In this jurisdiction for a will to be valid, must be signed by testator in presence of two witnesses both present at same time who both signify they’re witnessing in the presence of the testator
**Consider duration of trust
If trust fails, consider whether testator intended to make an outright gift to beneficiary – or can beneficiary apply Saunders v Vautier. Or does the trustee now hold on resulting trust for the estate?
Appendix 3 - Charities

1) if you’ve got something that looks like a charity, ask “are one or more of the purposes charitable”?

· If yes, then it gets you over a bunch of hurdles. Charity – no certainty of objects needed.

i) Does the purpose fall within one of the 3 main heads? (poverty, education, religion). If you’ve got multiple purposes, have to look at them separately.
· If yes, then prima facie valid charity.
· Does it meet the requirements for Public benefit? 
1) Purpose has to be beneficial to the community at large or a significant section of the community
2) Is it open to the public? The group of potential beneficiaries cannot be so small and so closely defined that it really looks more like a private gift than a public gift (SEE PAGE 51)
ii) Can you get in under Other purposes beneficial to the community

· According to SCC in Vancouver Society, we continue to draw from the preamble of the Statute of Elizabeth. 

· Something is ‘charitable’ under this head if it is within the “spit and intendment” of the preamble, charitable “in the same sense” as those enumerated there, or that it must be “within the equity of the statute”. We can draw analogies, rely on previous cases, or draw analogies from those cases/charities.
· Still have to consider whether something is for the public benefit. (See above)

· Smith: problem with this is there’s been a lot of cases decided under this, we haven’t looked at all of these.

iii) is there any kind of disentitling element (ie. if it’s for apolitical purpose) 

· McGovern v AG if you’re not within any of these categories, it’s not going to be struck out of charity by reason of being political
i.
To further the interests of a particular political party; or

ii.
To procure changes in the laws of this country, or of a foreign country; or

iii.
To procure a reversal of gov’t policy or of particular decisions of governmental authorities in this country or in a foreign country; or
**If you can decide that a particular purpose is charitable, then you’re all done.

2) If the purpose isn’t found to be charitable, then consider is it a trust for a defined class of beneficiaries.

· Does it meet the 3 certainties? (See Appendix 2 for basic validity of trust)
3) If it’s not a trust for a defined class of beneficiaries, can it be saved as a non-charitable purpose trust?
· Usually not valid (Re Astor’s Settlement Trusts), but if there are direct or indirect beneficiaries who can’t claim the property themselves but have sufficient standing (enforceable equitable interest) to compel execution of the trust, then per Re Denley it’s a valid trust.
4) if all this fails, still have rescue provisions

· Perpetuity Act s. 24 (see p 54)
· If it is a purpose trust, then it’s not a trust but it can take effect as a power for 21 yrs to apply the property for the intended purpose

· Law and Equity Act s. 47
· If you had a trust with purpose ABC, A was a valid charitable trust, B was indirect B’s, and C was invalid, then s. 47 says if you have a valid charitable trust coupled with invalid trust, the law now per s. 47 says the whole gift takes effect for the valid purposes.

· Cy Pres doctrine
· When resources are dedicated through a charity/trust etc to charitable purposes, if for whatever reason it becomes impossible/impracticable to carry out those purposes, then courts have a jurisdiction to apply the funds “cy-pres”, which means for a purpose close to that for which the funds were originally set up. (See p 56)
· Resulting Trust (?)

· If express trust fails, trustee holds on resulting trust for settlor/testator
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